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JTIP Unit XII: Holistic Juvenile Defense 
Advocacy  
LESSON 42, Raising Race 
(2 .5 – 3 hours)  
    

 
Overarching Goal 
 
Juvenile defenders will understand implicit bias and how implicit bias impacts their clients 
throughout the juvenile justice system. Juvenile defenders will pay special attention to how 
implicit bias impacts their own representation of youth in the system. Defenders will also 
understand how to use racial justice arguments throughout a case to serve their clients’ stated 
interests, advance the legal strategy of a case, and to raise awareness about racial 
disproportionality and implicit bias within the system as a whole.   
 

Objectives 
 
Juvenile defenders will:  

• Become familiar with significant research studies exposing the pervasive nature of 
implicit bias; 

• Understand how implicit bias impacts the trajectory of a delinquency case; 
• Recognize their own biases and learn to counter them; 
• Develop strategies to raise racial justice arguments in court proceedings, from intake 

through post-disposition placement; 
• Develop strategies to raise awareness about racial disproportionality and implicit bias 

within the system as a whole; 
• Develop strategies to educate others in the system to be more race conscious. 

Before You Begin . . . 
As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s 
Guide. The Coordinator and Trainer’s Guide has important information, such as 
recommendations for facilitating sessions, strategies for using the Forensic Exercises, 
suggestions for organizing group work, tips for offering feedback to participants, and details 
about how this Lesson fits into the overall JTIP training. Also, it is important to note that this 
Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the 
Forensic Exercises and Handouts are adjusted as needed. If you have any questions or would 
like more information on this or other Lessons, please contact NJDC at (202) 452-0010. 



JTIP UNIT XII: Holistic Juvenile Defense Advocacy Lesson 42 –Raising Race 

2 

Training Materials: 
• #1 Annotated Bibliography: Implicit Bias Studies
• #2 Annotated Bibliography: Race and the Defender
• #3 Annotated Bibliography: Race and Adolescent Development
• Forensic Exercise A
• Statistics on Racial Disproportionality in the state or local Juvenile Justice System
• Video Clips –

o Ferris Bueller’s Day Off taking Ferrari scene:
https://www.youtube.com/watch?v=iSjS-iCPeW8

o The Wire, Season 4, Episode 2 (available from NJDC)
o Silent Beats, http://www.youtube.com/watch?v=76BboyrEl48 

Supplemental Materials: 
• Sample Pleadings (Raising racial arguments in delinquency cases)
• CNN Article, September 11, 2014 “When you are the only White Person in the Room.”

http://www.cnn.com/2014/09/11/us/white-minority/
• National Association of Criminal Defense Lawyers, CRIMINAL JUSTICE IN THE 21ST

CENTURY: ELIMINATING RACIAL AND ETHNIC DISPARITIES IN THE CRIMINAL JUSTICE
SYSTEM (2013).

• Justice for All: Litigating Race Issues to Protect Equal Justice in Kentucky, 30 THE
ADVOCATE 1 (2008)

• Robin Walker Sterling, Raising Race, 04/2011 The Champion 24 (2011)
• Kristin Henning, Criminalizing Normal Adolescent Behavior in Communities of Color:

The Prosecutor’s Role in Juvenile Justice Reform, 98 CORNELL L. REV. 383 (January
2013)

https://www.youtube.com/watch?v=iSjS-iCPeW8
http://www.youtube.com/watch?v=76BboyrEl48
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 Trainer’s Overview 
 

I. Introduction (10 minutes) 
 

• The trainer will show two different video clips in which adolescent behavior is 
characterized differently based on the race of the youth involved and facilitate 
a group discussion about them. 

• The trainer will outline the goals of the lesson and establish some ground rules 
for creating a space that is conducive to a conversation that may be difficult. 

 
II. The Basics of Racial and Ethnic Disparities (10 minutes) 

 
• The trainer will introduce the topic with a brief note on the disproportionate 

representation of youth of color in the juvenile justice system, notwithstanding 
the similarities in adolescent development across race and socioeconomic 
groups.  
 

III. The Basics of Implicit Bias (30 minutes) 
 

• The trainer will show another video clip and then engage the participants in a 
brief interactive discussion by asking them to share their thoughts and 
reactions to the video.  

• The trainer will lead a conversation on general principles of implicit bias. 
 

IV. Implicit Bias and the Juvenile Defender  (30 minutes) 
 

• The trainer will engage the participants in an interactive discussion on specific 
ways in which bias may affect the defender’s own advocacy.  

• The group will explore strategies they or their local defender office have 
taken, or could take, to protect against implicit bias. 

 
V. Raising Race in a Delinquency Case  (45 minutes) 

 
• The discussion no shifts to ways in which defenders can incorporate race into 

various legal arguments and legal challenges throughout the juvenile case. 
• Participants will explore concrete strategies for addressing bias at various 

decision points in a juvenile case, such as:  
 

a. Charging 
b. Race at pretrial detention  
c. Challenging transfer 
d. Statutory challenges 
e. Fourth Amendment 
f. Fifth Amendment 
g. Challenges to Out-of-Court Identifications 



JTIP UNIT XII: Holistic Juvenile Defense Advocacy                Lesson 42 –Raising Race  
 
4 

 

h. Challenging In-Court Identifications 
i. Plea Negotiations 
j. Voir Dire 
k. Trial 
l. Disposition 
m. Post-Disposition: Conditions of confinement 

 
VI.   The Difficulty of Raising Race (15 minutes) 
 

• For many reasons, juvenile defenders are often reluctant (afraid) to raise race in 
delinquency cases. The trainer will help participants explore strategies and 
provide tips for overcoming fears and challenges associated with raising race.  

 
      VII.   Forensic Exercise (30 minutes) 

 
• The trainer will need to decide whether to use the forensic exercises and 

whether or not to break into small groups. The large group discussion in Parts I 
– V of this Lesson is likely to be rich and engaging, thereby limiting the time 
for small group exercises. The large group also provides a broad opportunity 
for everyone to learn from one another. The trainer may also want to skip the 
forensic exercise to allow time for a discussion about systemic reforms.  

 
• Forensic Exercise A: Understanding Race in Context  

The trainer will distribute a fact pattern, give the participants 10 minutes to 
read it, and facilitate a conversation in the small group about how defenders 
might raise issues of race at each stage of the proceedings against their client.  

 
VIII.         Systemic Reform (10 minutes) 

 
• As a wrap-up large group discussion, the trainers will reconvene the group to 

discussion how defenders can take an active role in systemic reform and try to 
decrease the disproportionate impact the system has on communities of color 
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 Trainer’s Notes 
 
I. Introduction: Understanding Race in Context (10 minutes) 
  

For the most powerful effect, the trainer should begin the training 
by immediately having participants watch two clips depicting a 
classic “joy ride” common among adolescents.   
 
The first video clip is from Ferris Bueller’s Day Off (2 minutes, 
30 seconds). The second video clip involves Donut from the TV 
Show the Wire, Season 4, Episode in which the character Donut 
shows up in a fancy car (1 minute, 20 seconds). Links to these 
clips are available from NJDC.  

 
• The trainer should ask participants to talk about the ways in which the scenarios are the 

same and the ways in which they are different:  
 

Same:  
• same features of adolescent development - sensation seeking;  
• not anticipating the long-term consequences;  
• immediate rewards outweigh the risks;  
• peer influence;  
• both youth presumably amenable to rehabilitation and redirection  
 
Different:  
• access to different cars;  
• low income parents in West Baltimore less likely to have car;  
• low income Black youth more likely to engage in delinquent behavior in public 

spaces;  
• heightened police presence in Black neighborhoods;  
• likely different police response 

 
• After eliciting thoughts about the video clips from the participants, the trainer should 

explain that these two clips provide some contextual backdrop for this training. The 
trainer should let participants know that the training will include  

a. basic information about racial disparities in the juvenile justice system; 
b. research showing that adolescent development tends to progress the same 

across all races and classes; 
c. research on implicit racial basis and its impact on the criminal justice system; 
d. a discussion of the impact of implicit racial bias on defenders; 
e. concrete strategies for raising racial justice arguments at all stages of a 

delinquency case; 
f. a discussion of the difficulties associated with raising race in juvenile cases; 

and;  
g. a discussion of ways in which defenders can engage in systemic reform.   
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• The trainer should highlight the importance of creating a safe space for a conversation 

about race and about the benefits of learning from one another. Some commonly agreed 
upon rules may include: 

o What happens in the session stays in the session. 
o Provide space for others to talk without interruption. 
o Participants may express opinions or make statements that will offend or oppose 

our beliefs or the beliefs of others. In these situations, we should react by 
addressing what is said, and not who said it. 

o Be open if others challenge our generalizations or ask us to be more specific 
about them. 

o Acknowledge that we are all here with the best of intentions. Participants can 
agree that we all want to engage in race talk in order to improve representation 
for youth; not to hurt anyone. 

 
 
II.  The Basics of  Racial and Ethnic Disparities (10 minutes) 

 
Given the limits of time and the breadth of topics to be covered, 
the trainer will not be able to spend much time providing 
“evidence” of racial and ethnic disparities in the juvenile justice 
system. However, if possible, the trainer should provide statistics 
documenting the racial disparities in the local juvenile court 
jurisdiction. National data is provided below in the trainer’s 
notes, but this data changes regularly, so all trainers should do 
their own statistical research prior to the training. 

 
• The trainer may want to start by differentiating between three key concepts in discussing 

race and the juvenile justice system: 
 Disparity refers to different groups having different probabilities for a particular 

outcome due to their group status. The presence of disparity does not necessarily 
mean that racial and ethnic discrimination exists. Disparity can be due to legal 
factors, such as a previous criminal record or the seriousness of the offense, or 
extra-legal factors, such as race or ethnicity. 

 Overrepresentation refers to a larger number of people of a particular racial or 
ethnic group being represented in the criminal justice system than would be 
expected based on their proportion in the general population. 

 Discrimination (or disparate treatment) refers to being treated differently based 
on a group status, such as race or ethnicity, rather than on one's behavior or 
qualifications. 

 
• Our criminal and juvenile justice systems impact people of color disproportionately to 

other groups.  
 

• Although Black youth comprised only approximately 16% of youth ages 10-17 in the 
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United States in 2016,1 they accounted for 36% of all juvenile arrests, 41% of detained 
youth, 40% of youth formally processed by the juvenile court, 38% of youth adjudicated, 
and 53% of youth judicially waived to criminal court.2 From 2002-2004, Black youth 
accounted for 58% of youth sent to adult state prison.3 

 
• In 2012, 16% of youth ages 10-17 were Black, while 76% of youth ages 10-17 were 

white.4 Yet, Black youth made up 34% of all juvenile arrests, while white youth made up 
only 45% of all juvenile arrests.5  

 
• Considered another way, in 2012 approximately 1.9% of white youth were arrested, 

while Black youth were arrested at a rate of approximately 7%, an arrest rate more than 
three times that of white youth.6 

 
• According to 2008 statistics, Latino children were 43% more likely than white youth to 

be waived to the adult system and 40% more likely to be admitted to adult prison.7 
Native youth were 1.5 times more likely than white youth to receive out-of-home 
placement and 1.5 times more likely to be waived to the adult criminal system. 

 
• The numbers are even worse for girls of color. As of 2012, while white and Latina 

females make up 76% of the female youth population nationwide, they are only 62% of 
girls in detention. Black females make up 35% of girls in detention.8  
 

• Disproportionality cannot be explained by differences in adolescent development or 
even in differences of behavior across socioeconomic or racial groups.  
 

o Children of all races engage in the same adolescent behavior as we can see in the 
Ferris Bueller and the Wire clips. We can think of numerous examples of white, 
wealthy youth who engage in reckless, delinquent behavior who face different 
outcomes than Black youth. Consider for example the “Affluenza” case involving 
a Texas teenager who killed four people and injured two others in a alleged drunk 

                                                 
1 Easy Access to Juvenile Populations: 1990-2017, MELISSA SICKMUND ET AL., U.S. DEP’T OF JUSTICE, OFFICE OF 
JUVENILE JUSTICE & DELINQUENCY PREVENTION (2016), 
https://www.ojjdp.gov/ojstatbb/ezapop/asp/profile_selection.asp. 
2 Easy Access to Juvenile Court Statistics: 1985-2016, MELISSA SICKMUND ET AL., U.S. DEP’T OF JUSTICE, OFFICE 
OF JUVENILE JUSTICE & DELINQUENCY PREVENTION (2016), https://www.ojjdp.gov/ojstatbb/ezajcs/asp/selection.asp. 
3 NAT’L COUNCIL ON CRIME & DELINQUENCY, AND JUSTICE FOR SOME: DIFFERENTIAL TREATMENT OF YOUTH OF 
COLOR IN THE JUSTICE SYSTEM 3 (2007), http://www.nccdglobal.org/sites/default/files/publication_pdf/justice-for-
some.pdf. 
4 Easy Access to Juvenile Populations: 1990-2017, MELISSA SICKMUND ET AL., U.S. DEP’T OF JUSTICE, OFFICE OF 
JUVENILE JUSTICE & DELINQUENCY PREVENTION (2012), 
https://www.ojjdp.gov/ojstatbb/ezapop/asp/profile_display.asp. 
5 Easy Access to Juvenile Court Statistics: 1985-2016, MELISSA SICKMUND ET AL., U.S. DEP’T OF JUSTICE, OFFICE 
OF JUVENILE JUSTICE & DELINQUENCY PREVENTION (2012), https://www.ojjdp.gov/ojstatbb/ezajcs/asp/selection.asp. 
6 See sources supra notes 4-5. 
7 NEELUM ARYA ET AL., CAMPAIGN FOR YOUTH JUSTICE, AMERICA’S INVISIBLE CHILDREN: LATINO YOUTH AND THE 
FAILURE OF JUSTICE 6 (2009), 
http://www.campaignforyouthjustice.org/images/policybriefs/race/invisiblechildren/CFYJPB_InvisibleChildren.pdf. 
8 See sources cited supra notes 4-5. 
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driving incident. A psychologist who testified for the defense used the unfortunate 
term “affluenza” to describe the product of wealthy, privileged parents who never 
set limits for their child. See, e.g., http://www.cnn.com/2014/02/05/us/texas-
affluenza-teen/. In that case, a state district judge placed the child on 10 years 
probation and ordered that he enroll in a $250,000 locked residential facility that 
his parents offered to pay for. The child received no jail time.  
 

o Similar adolescent development across racial and socioeconomic groups: 
Studies controlling for socioeconomic status and ethnicity have found similar 
patterns in the key features of adolescent development, such as impulsivity, 
sensation seeking, susceptibility to peer influence, and limited future orientation 
across all youth groups.  
 

The trainer should distribute Handout #3: Annotated 
Bibliography: Race and Adolescent Development. 

 
 A study by Cauffman et al. (2010) found a normative preference among 

adolescents for risk taking and short-term reward over long-term gain, 
with no significant differences among ethnicities.9  
 
A study by Steinberg et al. (2009) found that youth of similar ages 
exhibited similar levels of weak future orientation across ethnicity and 
socioeconomic status.10 
 

 A study by Steinberg et al. (2008) measured both sensation-seeking and 
impulsivity amongst a sample of 935 participants, controlling for ethnicity 
and socio-economic status, and found that youth across all ethnic and 
socio-economic groups exhibited similar patterns in sensation-seeking and 
impulsivity.11 
 

 A study by Steinberg and Monahan (2007) found that patterns in 
resistance to peer influence vary only slightly by ethnicity and socio-
economic status, and generally all groups follow the same basic age 
pattern in developing resistance to peer pressure.12 
 

 A study by Dustin Albert and Laurence Steinberg (2011) found that 
although strategic planning improved steadily as youth mature, an 

                                                 
9 Elizabeth Cauffman et al., Age Differences in Affective Decision Making as Indexed by Performance on the Iowa 
Gambling Task, 46 DEVELOPMENTAL PSYCHOL. 193 (2010). 
10 Laurence Steinberg et al., Age Differences in Future Orientation and Delay Discounting, 80 CHILD DEV. 28 
(2009).  
11 Laurence Steinberg et al., Age Differences in Sensation Seeking and Impulsivity as Indexed by Behavior and Self-
Report: Evidence for a Dual Systems Model, 44 DEVELOPMENTAL PSYCHOL. 1764 (2008). 
12 Laurence Steinberg & Kathryn C. Monahan, Age Differences in Resistance to Peer Influence, 43 
DEVELOPMENTAL PSYCHOL. 1531 (2007). 

http://www.cnn.com/2014/02/05/us/texas-affluenza-teen/
http://www.cnn.com/2014/02/05/us/texas-affluenza-teen/
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advanced ability to strategically plan did not develop until ages 22-25.  
The researchers controlled for ethnicity and socio-economic status and 
found similar levels of maturation across groups.13 
 

 There is some indication that poverty does have an impact on brain 
development and emotional self-regulation. A study tracking over 1,000 
children found that poverty affected brain structural development for the 
areas of the brain critical for language, executive functions, and memory. 
Kimberly G. Noble et al., Family Income, Parental Education and Brain 
Structure in Children and Adolescents, 18 NATURE NEUROSCIENCE 773, 
777 (2015).  

 
o Similar self-reported behavior across racial and socioeconomic groups:  

 
 The University of Michigan and the Center for Disease Control conducted 

two major self-report studies on youth violence and drug use, which 
document risk taking and delinquency across white, Black, and Latino 
people, showing similar levels of both across racial groups.14  
 

 Black youth consistently report less drug use than whites and Latinos for 
most types of drugs, but Latinos tend to slightly outpace both Black and 
white youth depending on the type of drug.15 
 

 While Black youth accounted for 38% of all youth arrested for a weapons 
offense in 2008, CDC data from that same year revealed that white youth 
were almost as likely to report bringing some type of weapon to school as 
Latino and multiracial youth and slightly more likely to report bringing a 
weapon than Black youth. Black youth, however, were more likely to 
bring a gun specifically.16 

 

III. Basics of Implicit Bias (30 minutes) 

The trainer should show the Silent Beats video clip, Jon M. Chu: 
"Silent Beats" USC School of Cinema-Television in 2000, and 
then engage the participants in a brief interactive discussion by 
asking them to share their thoughts of the video. The Power 

                                                 
13 Dustin Albert & Laurence Steinberg, Age Differences in Strategic Planning as Indexed by the Tower of London, 
82 CHILD DEV. 1501 (2011). 
14 LLOYD D. JOHNSON ET AL., MONITORING THE FUTURE: NATIONAL SURVEY RESULTS ON DRUG USE 1975-2010. 
VOLUME I: SECONDARY SCHOOL STUDENTS (2011) [hereinafter MONITORING THE FUTURE]; CENTERS FOR DISEASE 
CONTROL & PREVENTION, YOUTH RISK BEHAVIOR SURVEILLANCE – UNITED STATES, 2013 (2014) [hereinafter 
YOUTH RISK BEHAVIOR SURVEILLANCE], http://www.cdc.gov/mmwr/pdf/ss/ss6304.pdf. 
15 See MONITORING THE FUTURE, supra note 14. 
16 See YOUTH RISK BEHAVIOR SURVEILLANCE, supra note 14. 
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Point presentation that accompanies this lesson has a link to the 
Silent Beats video clip. (6 minutes) 

• VIDEO – "Silent Beats" USC School of Cinema-Television, available at: or 
https://www.youtube.com/watch?v=76BboyrEl48  

The trainer may engage the audience by asking: “What were you thinking when you 
watched this video?” “What was happening in the video?”  The trainer should let 
participants talk freely about what they saw and felt as they watched the video and then 
ask participants if they have heard the term “implicit bias.” 

The trainer should ask participants to define what we mean by the term “implicit bias.”   
This section is meant to be introductory as there will not likely be time for a detailed and 
nuanced discussion of the implicit bias research.   

At the conclusion of this section, the trainer should distribute 
Handout # 1 Annotated Bibliography: Implicit Bias Studies.  

• The trainer should use the Trainer’s Notes that follow, to educate participants on the 
basics of implicit bias:  
 
o All of us rely on cognitive “short cuts” to sort through and manage the vast amount of 

information we receive every day.  We rely on short cuts and biases to filter 
information we receive, fill in missing data and categorize people and information 
according to cultural stereotypes.17 

 
o Implicit bias involves “attitudes or stereotypes that affect our understanding, 

decision-making, and behavior without our even realizing it.”18 Implicit bias 
functions automatically, including in ways that the person would not endorse if he or 
she had conscious awareness.19 

 
o Implicit bias includes implicit stereotypes and attitudes.  

 Stereotypes, in social science terms, are not necessarily an indication of 
prejudice, but rather traits that we associate with a particular category, i.e. elderly 
= frail.   

 Implicit attitudes are positive or negative feelings that we have about a group. 
For example, we may have positive feelings about people who attended our alma 
mater, and negative feelings about people from a rival school. 

 
o Implicit racial biases evolve from our repeated exposure to cultural stereotypes in our 

society. Mere exposure to the stereotypes is enough to activate them subconsciously, 
even when we don’t endorse them.20   

                                                 
17 L. Song Richardson & Phillip Atiba Goff, Implicit Racial Bias in Public Defender Triage, 122 YALE L.J. 2626, 
2629 (2013).  
18 Jerry Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. REV. 1124, 1126 (2012). 
19 Id. at 1129. 
20 See Richardson & Goff, supra note 17, at 2630. 

https://www.youtube.com/watch?v=76BboyrEl48
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o Implicit racial bias is activated by environmental stimuli, such as the association 

between criminality and race.21 Once stereotypes and biases are subconsciously 
triggered they may evoke negative judgments and behaviors that are involuntary and 
unplanned.22 Even slight environmental changes can affect the way we view various 
categories.  Stimuli may be so subtle that we are not aware of it and may act on it 
reflexively without realizing it.23 
 

o Microaggressions are a “series of minor but constant indignities,” “incessant, often 
gratuitous and subtle offenses” based on race that serve to undermine confidence, 
reduce one’s sense of belonging, and subordinate people. Microaggressions can 
impair the performance of persons of color by sapping the mental, physical, and 
spiritual energy of recipients.  
 What are some examples of microaggressions in the Silent Beats video?  
 What microaggressions should we be particularly concerned with in our 

interactions with our clients of color? And their families? (E.g., Assuming that 
mom is a single parent and not asking about dad.)      
 

o It is difficult for researchers to obtain accurate information about implicit bias, 
particularly with regard to race, by surveying individuals. Although we are far from a 
post-racial society, many people are reluctant to disclose any racial bias because of 
political correctness. Furthermore, it is difficult for people to express what is in their 
head as they are not always aware of their biases, which is why they are called 
implicit biases.  
 

o Ask the participants, why is it important for us to study implicit bias, particularly in 
relation to the justice system? 
 The judicial system is supposed to be fair. 
 Implicit bias can affect decision-making. 
 Being aware of our own biases and helping others recognize their biases can 

change the way decisions are made in the system. 

o Since we cannot get a good read on implicit bias by asking individuals, scientists 
have measured peoples’ implicit biases by administering the Implicit Association 
Test, which measures the reaction times of associations between words and images. 
Aggregated data has shown that implicit bias is widely held, dissociated from explicit 
bias, and predicts real-world behavior.24 

                                                 
21 See, e.g., Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 86 J. PERSONALITY & 
SOC. PSYCH. 876 (2004); Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit Racial 
Bias, and Judgments of Ambiguous Evidence, 112 W. VA. L. REV. 307 (2010). 
22 L. Song Richardson, Arrest Efficiency and the Fourth Amendment, 95 MINN. L. REV. 2035, 2043 (2011); 
Richardson & Goff, supra note 17, at 2629. 
23 CHERYL STAATS ET AL., KIRWAN INST. FOR THE STUDY OF RACE & ETHNICITY, STATE OF THE SCIENCE: IMPLICIT 
BIAS REVIEW 6-7 (2013), http://www.kirwaninstitute.osu.edu/reports/2013/03_2013_SOTS-Implicit_Bias.pdf. 
24 Anthony Greenwald & Linda Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CALIF. L. REV. 945, 964 
(2006) (citing T. ANDREW POEHLMAN ET AL, UNDERSTANDING AND USING THE IMPLICIT ASSOCIATION TEST: III. 
META-ANALYSIS OF PREDICTIVE VALIDITY (2005) (unpublished manuscript) (summarizing 61 studies on implicit 
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Exercise: The trainer may choose to have participants take the 
Implicit Association Test. However, given the limits of time and 
the difficulties of providing laptop access for all participants, the 
trainer will most likely provide participants with an internet link 
to the implicit bias test and encourage them to take the test on 
their own. The trainer may also want to demonstrate the test if 
the computer you they are using is projectable on the screen. 

https://implicit.harvard.edu/implicit/takeatest.html  

The trainer should advise participants that there are several different implicit bias tests 
they can take to evaluate their implicit bias towards skin color, various racial groups, 
gender, etc. No two tests or sets of questions asked are identical. However, doing too 
many might influence the participant’s outcome.  

Over the last decade, researchers have discovered that the IAT is a very good predictor of 
people’s behavior. This is why implicit bias matters. While the measuring of hidden 
opinions about various groups might seem on the surface to be inconsequential, it 
becomes something else entirely when we see bias’ impact on real world behaviors.   
 
Study after study in a wide range of fields has shown the potential real-world impact of 
implicit bias on people’s quality of life.  Studies show, for example, that doctors are more 
likely to prescribe life-saving care to whites,25 that managers are more likely to hire and 
promote members of their own in-group,26 and that referees in basketball might be more 
likely to subtly favor players with whom they share a racial identity.27   
 
Important:  One reason why investigating Implicit Bias is so essential is the effect it has 
on our country’s discussion of discrimination. We are used to thinking of discrimination 
being about individual bigoted people acting overtly to cause some harm against someone 
because of their race, gender or sexuality. While there are still some cases of explicit bias 
and discrimination, this mode of thinking about discrimination is obsolete, and it actually 
hampers our journey towards equality. As long as discrimination is about a moral flaw in 
an individual, discussing bias and discrimination is impossible because hanging over the 
conversation is the idea that someone must be a hate-filled bigot. Implicit Bias, on the 
other hand, offers the idea that discrimination and bias are social, rather 
than individual issues, and that we can thus all participate in promoting equality. 

 

                                                 
association tests).  
25 Alexander R. Green, Implicit Bias Among Physicians and Its Prediction of Thrombolysis Decisions for Black and 
White Patients, 22 J. GEN. INTERNAL MED. 1231 (2007).  
26 See, e.g., Dan-Olof Rooth, Automatic Associations and Discrimination in Hiring: Real World Evidence, 17 LAB. 
ECON. 523 (2010). 
27 Alan Schwarz, Study of N.B.A. Sees Racial Bias in Calling Fouls, N.Y. TIMES, May 2, 2007, 
http://www.nytimes.com/2007/05/02/sports/basketball/02refs.html?pagewanted=all&_r=0. 

https://implicit.harvard.edu/implicit/takeatest.html
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o Implicit bias and legal system actors:  

The trainer should engage the audience by asking “How might 
implicit bias affect the various players in the juvenile justice 
system?” The trainer should use the notes that follow to prompt 
additional ideas from the participants and to fill in missing parts 
of the discussion. This section should provide participants with 
a brief introduction to the implicit bias research that has been 
conducted in the criminal justice context.  
 
The trainer may choose to distribute the Handout 1 Annotated 
Bibliography: Implicit Bias Studies now or may remind 
participants that they will receive a handout of implicit bias 
research at the end of the discussion. 

 
Trainers should be careful to note that a large number of the studies refer to 
biases as they relate to Black people and white people. Yet, there are many other 
races and ethnicities at issue in our society and our legal system. All trainers 
must understand—before they arrive on site to conduct the training—the general 
racial and ethnic demographic makeup of the participants’ clients. Trainers 
should be familiar with the studies referenced in this Lesson to understand which 
groups were used as subjects in each. Trainers should try to identify and 
highlight studies related to the perdominant non-white group in the community 
where they present. Where they cannot, trainers can use the studies in this 
Lesson as demonstrative of biases that exist and analogize to the communities 
where the attorneys work, wherever possible. 

 
 

o Police 
 Implicit bias in police officers determines who will come into contact 

with the justice system in the first place. It manifests in terms of who 
they monitor, how they interpret the behavior of the people they 
monitor and how they react to their conclusions about that behavior.28 

 
 Police officers, just like everyone else, have implicit racial biases. 
 

• A study measuring associations between blackness and 
criminality found that police officer subjects primed with 
words such as “violent, crime, stop, investigate, arrest, report, 

                                                 
28 See, e.g., Eberhardt supra note 21, at 886. 
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shoot, capture, chase, and apprehend” more quickly visually 
attended to black male faces compared to white male faces.29  

 
• Two studies have measured police reaction times and shooter 

bias. One study found police to have a bias to shooting 
unarmed Black people more often than unarmed white people, 
displaying even more shooter bias than civilians.30 Another 
study found police officers exhibited no shooter bias at all, a 
result better than displayed in the civilian population.31 

 
o Prosecutors 
 

 Implicit bias in the prosecutorial decision making raises unique 
concerns because of the discretion granted to prosecutors, specifically 
in the decision whether and what to charge, whether to oppose bail, 
offer pleas or expose exculpatory evidence, and trial strategies such as 
striking jurors and using racist arguments.32 
 

 No IAT tests have been administered specifically to prosecutors. But 
there is no reason to assume that prosecutors would display less 
implicit bias than the general population. 
 

 A study examining the case files of the New York County District 
Attorney’s Office to determine the extent to which prosecutorial 
decisions were influenced by race found that, controlling for other 
factors, Black defendants were 10% more likely to be detained pretrial, 
less likely to receive a reduced charge offer, more likely to receive 
custodial sentence offers as opposed to noncustodial sentence offers, 
and were more likely to be sentenced to custodial sentences as 
compared to white defendants.33  

 
o Jurors 

 
 Multiple studies have found bias amongst jurors. Most recently, a 

meta-analysis of juror studies found that the fact that a juror was a 
different race than the defendant affected both verdicts and 
sentences.34 

                                                 
29 Id. 
30 Joshua Correll et al., Across the Thin Blue Line: Police Officers and Racial Bias in the Decision to Shoot, 92 J. 
PERSONALITY & SOC. PSYCHOL. 1006, 1010-13 (2007). 
31 Id. at 1016-17. 
32 Robert J. Smith & Justin D. Levinson, The Impact of Implicit Racial Bias on the Exercise of Prosecutorial 
Discretion, 35 SEATTLE UNIV. L. REV. 795, 805-20 (2012).  
33 BESIKI LUKA KUTATELADZE & NANCY. R. ANDILORO, VERA INST. OF JUSTICE, PROSECUTION AND RACIAL JUSTICE 
IN NEW YORK COUNTY: TECHNICAL REPORT (2014).  
34 Kang, supra note 188, at 1142-43 (citing Tara L. Mitchell et al., Racial Bias in Mock Juror Decision-Making: A 
Meta-Analytic Review of Defendant Treatment, 29 LAW & HUM. BEHAV. 621, 627-28 (2005)). 
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 Studies suggest that when confronted with ambiguous facts, 

jurors process that evidence through a racially biased lens.35 As a 
result, they are more likely to associate ambiguous behavior with 
evidence of criminality when the defendant is Black rather than 
when he is white. 

 
 Jurors are also likely to misremember and recall facts in racially biased 

ways. In other words, they fill in details by associating Black race with 
crime.36 One study revealed that when asked to recall facts from a 
fictional story, mock jurors were significantly more likely to recall the 
fictional defendant as being aggressive when he was Black than when 
he was white or Hawaiian. 
 

 Researchers demonstrated that jurors are more likely to associate 
Black defendants with guilt, thereby undermining the power of the 
presumption of innocence.37   

 
o Judges  
 

 Empirical study measuring implicit bias in trial court judges found 
implicit bias, especially amongst white judges.38 

 
 Judges, like jurors, are prone to “stereotype-consistent memory 

errors,” causing them to remember facts through a racially biased 
filter.39 

 
o Probation Officers 
 

 An empirical study by Bridges & Steen found that probations officers 
were more likely to attribute crime to internal factors in Black youth 
compared to environmental factors for white youths, and were more 
likely to view Black youth as more responsible for their criminal 
behavior and likely to reoffend than white youth, resulting in more 
severe penalties including confinement.40  

 
                                                 
35 Levinson & Young, supra note 21, at 309-10. 
36 Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering, 57 DUKE 
L.J. 345, 347-50 (2007) (discussing the likelihood that judges and jurors “‘misremember’ facts in racially biased 
ways” at all steps of a legal proceeding). 
37 Justin D. Levinson et al., Guilty by Implicit Racial Bias: The Guilty/Not Guilty Implicit Association Test, 8 OHIO 
ST. J. CRIM. L. 189-90 (2010). 
38 Jeffrey J. Rachlinski et al., Does Unconscious Racial Bias Affect Trial Judges?, 84 NOTRE DAME L. REV. 1195, 
1210 (2009). 
39 Levinson, supra note 36, at 380-1. 
40 George S. Bridges & Sara Steen, Racial Disparities in Official Assessments of Juvenile Offenders: Attributional 
Stereotypes as Mediating Mechanisms, 63 AM. SOC. REV. 554, 561 (1998). 
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o Additional Relevant Studies: Perceived Culpability of Black Youth  
 
The following studies regarding perceptions of culpability among Black youth 
and adults were conducted with study subjects from the general population. 
Judges, probation officers and police are likely subject to the same implicit biases 
that affect the general population.   
 

 Jennifer Eberhardt, Philip Goff, Valerie Purdie, and Paul Davies have 
demonstrated a bidirectional activation between Blackness and 
criminality.41 Participants were shown a distorted image that slowly 
changes into a clearer resolution. When participants are subliminally 
primed with a Black male face (as opposed to a White male face, or no 
prime at all), they are quicker to distinguish the faint outline of a 
weapon that slowly emerges out of visual static. In other words, by 
implicitly thinking Black, they more quickly saw a weapon. 

 
 Joshua Correll developed a shooter paradigm video game in which 

participants are confronted with photographs of individuals (targets) 
holding an object, superimposed on various city landscapes.42 Correll 
found that participants were quicker to shoot when the target was 
Black as compared to White. Also, under time pressure, participants 
made more mistakes (false alarms) and shot more unarmed Black 
targets than unarmed White targets, and failed to shoot more armed 
White targets (misses) than armed Black targets. Interestingly, the 
shooter bias effect was not correlated with measures of explicit 
personal stereotypes. Correll also found comparable amounts of 
shooter bias in Black participants. The shooter bias experiments have 
also been run on actual police officers, with mixed results.43 

 
 A study by Birt Duncan found that individuals are more likely to 

interpret ambiguous behavior by black people as more aggressive 
or consistent with violent intentions while the same behavior 
engaged in by white people is more likely seen as harmless.44 

 
 When faced with a situation in which there is more than one 

appropriate response, studies suggest IRB can cause subjects to react 
more forcefully when interacting with Black people than white 
people.45 

                                                 
41 Eberhardt, supra note 21, at 876. 
42 Joshua Correll et al., The Police Officer's Dilemma: Using Ethnicity to Disambiguate Potentially Threatening 
Individuals, 83 J. PERSONALITY & SOC. PSYCHOL. 1314, 1315-17 (2002). 
43 Kang, supra note 18, at 1138-39.  
44 Richardson, supra note 22, at 2046-48 (citing Birt L. Duncan, Differential Social Perception and Atrribution of 
Intergroup Violence: Testing the Lower Limits of Stereotyping of Blacks, 34 J. PERSONALITY & SOC. PSYCHOL. 590, 
591 (1976)).  
45 Richardson, supra note 22, at 2049-50. 
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 Research demonstrates that individuals with more stereotypically 

Black features (i.e., darker skin, broader nose, and fuller lips) are 
unconsciously judged to be more dangerous and culpable than 
others.46  

 
 Studies involving juveniles show that Black boys are seen as more 

culpable for their actions (i.e., less innocent) within a criminal justice 
context than are their peers of other races. In addition, Black boys are 
actually misperceived as older relative to peers of other races.47 

 
 “Sociologist Michael Kimmel (2008) has suggested that, for middle-

class White males, the period of time when boys are not held fully 
responsible for their actions can extend well into their late 20s. In 
contrast, the present research suggests that Black children may be 
viewed as adults as soon as 13, with average age overestimations of 
Black children exceeding four and a half years in some cases (i.e., 
Studies 2 and 3a). In other words, our findings suggest that, although 
most children are allowed to be innocent until adulthood, Black 
children may be perceived as innocent only until deemed 
suspicious.”48  

 
  The scientific research in the field of IRB is every growing. 
NJDC and our partners at Georgetown Law will strive to 
continue to update the annotated bibliographies that 
accommpany this lesson, which may augment the information in 
these pages. Please check the JTIP Trainer website for 
downloads of the most up-to-date bibliographies. 

 

IV. Implicit Bias and the Defender (30 minutes)  

The trainer may start this section by asking the participants 
“How many of you think defenders are immune to implicit 
bias?” The trainer should then ask participants to complete the 
following Quick Write.  

Quick Write: The trainer should distribute an index card (or ask participants to take out 
a piece of paper), and ask participants to think and write independently about a time that 

                                                 
46 Irene V. Blair et al., The Influence of Afrocentric Facial Features in Criminal Sentencing, 15 PSYCHOL. SCI. 674, 
676-77 (2004). 
47 Phillip Atiba Goff et al., The Essence of Innocence: Consequences of Dehumanizing Black Children, 106 J. 
PERSONALITY & SOC. PSYCHOL. 526 (2014). 
48 Id. at 541 (citing Michael Kimmel, GUYLAND: THE PERILOUS WORLD WHERE BOYS BECOME MEN. 
(HarperCollins) (2008)). 
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implicit bias affected their own advocacy, or a time they observed what they believed to 
be implicit bias affecting another colleague’s advocacy.  

• To create a safe space, the trainer should let the participants know that answers 
will be collected randomly and redistributed anonymously, allowing the group to 
exchange ideas without direct attribution.  
 

• After the trainer collects all of the cards and redistributes them, the participants 
should take turns reading the comments, allowing time for reflection, comment, 
and discussion led by the trainer, who will continue to ensure a safe space. 
Notwithstanding the anonymity of the Quick Write, the participants should feel 
free to speak up and share their own experiences if they so desire.   
 

• When identifying the specific/concrete ways in which implicit bias might affect 
defenders, the trainer should draw from the notes below to prompt additional 
ideas from the participants or to fill in missing aspects of the discussion.  

 
Defense attorneys are affected. 

• Implicit bias does not correlate with conscious egalitarian views. Even though many 
defenders hold political beliefs that value racial equality, this does not mean defense 
attorneys do not struggle with the same implicit biases as everyone else.  
 

• Exposure to racial injustice and a system that associates race and criminality can 
serve to break down egalitarian beliefs and cause us to accept (albeit subconsciously) 
the race/crime association narrative.49 
 

• Confidence in our own egalitarian views can be an obstacle to identifying our own 
implicit bias.50 As defenders who commit their career to fighting systemic injustice, 
we face a greater risk that we have a “bias blindspot,” which is the belief that others 
are biased but we are not. Thinking this way, ironically, leaves us more susceptible to 
biases.51 
 

• An empirical study by Eisenberg & Johnson (2004) found similar levels of implicit 
racial bias amongst capital defense attorneys as in the general population.52  
 

• Implicit bias especially affects people who work in “cognitively taxing environments” 
and who must make “complex decisions under time pressure.”53  

                                                 
49 Jonathan Rapping, Implicitly Unjust: How Defenders Can Affect Systemic Racist Assumptions, 16 N.Y.U. J. 
LEGIS. & PUB. POL’Y 999, 1020-21 (2013) (discussing Andrea D. Lyon, Race Bias and the Importance of 
Consciousness for Criminal Defense Attorneys, 35 SEATTLE U. L. REV. 755 (2012)). 
50 Richardson & Goff, supra note 17, at 2634. 
51 See Eric Luis Uhlmann & Geoffrey L. Cohen, “I Think It, Therefore It’s True”: Effects of Self-Perceived 
Objectivity on Hiring Discrimination, 104 ORG. BEHAV. & HUM. DECISION PROCESSES 207, 210-11 (2007). 
52 Theodore Eisenberg & Sheri Lynn Johnson, Implicit Racial Attitudes of Death Penalty Lawyers, 53 DEPAUL L. 
REV. 1539 (2004).  
53 Richardson & Goff, supra note 17, at 2633. See also Eberhardt, supra note 21, at 876. 
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• Implicit racial bias thrives in situations where individuals make decisions with 

imperfect information, are cognitively depleted, anxious, or distracted.54  
 
• Stereotypes and assumptions are also more likely to affect a decision-maker’s 

judgment when a task is complex or a decision difficult.55 
 
It is important for us to understand our own implicit biases, because only by being 
aware of our implicit attitudes can we do anything to combat them.  
 

A. How implicit bias affects juvenile defense attorneys 

What follows is a list of specific ways in which implicit bias 
might affect defenders. The trainer may use these notes to 
structure or supplement the group discussion after the Quick 
Write above. 

• Prioritizing Cases 
 

o Because of high caseloads, defenders often have to make decisions about how 
to allocate their resources between cases. Implicit bias can affect that 
decision.56 For example, in deciding how to much time to investigate and 
prepare for each case, defenders may make snap judgments about the relative 
strength or weakness of a case based on implicit bias.  
 

• Opinions about home environments and likelihood of program attendance 
 

o As juvenile defenders, we argue for the release of our clients at various 
junctures throughout a case and must make compelling arguments about why 
returning to the community and the family will be best for the youth. We must 
always remain vigilant that our implicit bias does not affect how zealously we 
fight for our clients’ release and return home, even if our biases affect our 
opinion about the family or neighborhood environment.   
 

• Evaluation of Evidence 
 

o Defenders must make decisions about the strength of the government’s case 
and the chance of prevailing at trial. 

                                                 
54 Richardson & Goff, supra note 17, at 2631 (citing Sandra Graham & Brian S. Lowery, Priming Unconscious 
Racial Stereotypes About Adolescent Offenders, 28 LAW & HUM. BEHAV. 483, 486 (2004); Olesya Govorun & B. 
Keith Payne, Ego-Depletion and Prejudice: Separating Automatic and Controlled Components, 24 SOC. COGNITION 
111 (2006); Jennifer A. Richeson & J. Nicole Shelton, Negotiating Interracial Interactions: Costs, Consequences, 
and Possibilities, 16 CURRENT DIRECTIONS PSYCHOL. SCI. 316, 318 (2007); Daniel T. Gilbert & J. Gregory Hixon, 
The Trouble of Thinking: Activation and Application of Stereotypic Beliefs, 60 J. PERSONALITY & SOC. PSYCHOL. 
509, 509 (1991)). 
55 Eisenberg & Johnson, supra note 53, at 1554. 
56 Richardson & Goff, supra note 17, at 2634-35. 



JTIP UNIT XII: Holistic Juvenile Defense Advocacy                Lesson 42 –Raising Race  
 

20 
 

 
o Implicit bias can affect the defender’s evaluation of ambiguous evidence in 

both believing their client is actually guilty as well as believing the state will 
be able to more easily meet their burden of proof.57 
 

o Multiple studies have confirmed that implicit bias affects the evaluation of 
ambiguous evidence, finding that subjects, including civilians, police officers, 
probation officers and mock jurors, primed with words associated with Black 
people were more likely to identify behavior as hostile and tending to indicate 
criminal guilt, to believe the defendant was guilty, and to perceive the 
defendant as more culpable and deserving of punishment.58  
 

o The tendency to perceive clients as guilty is exacerbated when they are 
charged with a crime subconsciously associated with their race, such as Black 
clients being charged with a drug offense.59 
 

o When we perceive our clients as guilty or more likely to be found guilty, we 
are less likely to invest resources, such as investigating the case 
aggressively.60  
 

• Paternalism and Race 
 

o Racial differences between the youth and his or her attorney can add to the 
tendency for attorneys to pursue best interest advocacy over their clients’ 
wishes.  
 

o Racial differences between a juvenile defender and his or her client may 
complicate the already imbalanced relationship between an attorney and the 
child arising out of differences in age, education, legal knowledge, 
communications skills, financial power, and the child’s general dependence 
on adults for advice. Defenders must be vigilant to remain committed to an 
expressed interest advocacy model that does not let our age, class, or implicit 
racial biases affect our client counseling.  
 

o It is the lawyer’s responsibility to avoid misconstruing racial, economic, and 
cultural differences as evidence of a “diminished capacity” that would allow 
the lawyer to abrogate their ethical obligations to the child. A client-centered 
defense recognizes that children are often better equipped to make the 

                                                 
57 Id. at 2635. 
58 Richardson & Goff, supra note 17. See also Patricia G. Devine, Stereotypes and Prejudice: Their Automatic and 
Controlled Components, 56 J. PERSONALITY & SOC. PSYCHOL. 5 (1989); Sandra Graham & Brian S. Lowery, 
Priming Unconscious Racial Stereotypes About Adolescent Offenders, 28 LAW & HUM. BEHAV. 483, 483 (2004); 
Levinson & Young, supra note 21, at 310. 
59 Richardson & Goff, supra note 17, at 2636. See also Sophie Trawalter et al., Attending to Threat: Race-Based 
Patterns of Selective Attention, 44 J. EXPERIMENTAL SOC. PSYCHOL. 1322, 1322 (2008) (summarizing two studies in 
which subjects behaved in ways indicating they found black male faces to be more threatening than other faces). 
60 Richardson & Goff, supra note 17, at 2636. 
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personal and legal decisions that best suit their cultural, familial, and religious 
outlook than the lawyer.  

 
• Attorney-Child Communications & Interpreting Clients’ Behavior 

 
o Implicit bias can affect whether we believe our clients’ version of events and 

how we interpret our clients’ behavior. If we do not believe our client will be 
cooperative, we may decide to devote less time, resources or energy to the 
case.61  
 

o Attorneys face many challenges to effective communication with children in 
the juvenile justice system. Many children in the delinquency system face 
academic barriers or have limited cognitive ability, which impedes their 
ability to communicate. Youthful aggression and reticence to speak may be a 
cover for developmental disabilities, leading attorneys to misinterpret normal 
adolescent behavior as aggressive and hostile. The potential to misinterpret 
adolescent speech and behavior is exacerbated by implicit bias research that 
suggests that individuals are more likely to interpret ambiguous behavior by 
Black people as violent or aggressive while the same behavior by whites is 
more likely seen as harmless.62 
 

o Studies confirm that implicit bias causes people to interpret the same facial 
expression as more “hostile” on a Black face and similar behavior by a Black 
person as more “aggressive” as compared to by a white person.63   
 

o We have to also be careful that our own implicit biases do not initiate a cycle 
of hostility. Studies suggest that IRB can cause subjects to react more 
forcefully when they interact with Black people than whites people.64 Initially 
believing that a client is hostile or aggressive may create a further negative 
interaction stemming from our own initial defensive behavior, which may be 
then confirmed by our client’s reaction to our initial subconscious hostility.65 
For example, by analogy, when a police officer tends to push harder and is 
more accusatory with Black suspects, an anxious reaction by that suspect 
confirms the initial bias on the part of the police.66 If the initial attorney-client 

                                                 
61 Richardson & Goff, supra note 17, at 2637. 
62 Richardson, supra note 22, at 2046-48 (citing Birt L. Duncan, Differential Social Perception and Attribution of 
Intergroup Violence: Testing the Lower Limits of Stereotyping of Blacks, 34 J. PERSONALITY & SOC. PSYCHOL. 590, 
591 (1976)). 
63 Richardson, supra note 22, at 2046-48; Birt L. Duncan, Differential Social Perception and Attribution of 
Intergroup Violence: Testing the Lower Limits of Stereotyping of Blacks, 34 J. PERSONALITY & SOC. PSYCHOL. 590, 
591 (1976); Kurt Hugenberg & Galen V. Bodenhausen, Ambiguity in Social Categorization: The Role of Prejudice 
and Facial Affect in Race Categorization, 15 PSYCHOL. SCI. 342 (2004); Kurt Hugenberg & Galen V. Bodenhausen, 
Facing Prejudice: Implicit Prejudice and the Perception of Facial Threat, 14 PSYCHOL. SCI. 640 (2003). 
64 See John A. Bargh et al., Automaticity of Social Behavior: Direct Effects of Trait Construct and Stereotype 
Activation on Action, 71 J. PERSONALITY & SOC. PSYCHOL. 230 (1996). 
65 Mark Chen & John A. Bargh, Nonconscious Behavioral Confirmation Processes: The Self-Fulfilling 
Consequences of Automatic Stereotype Activation, 33 J. EXPERIMENTAL SOC. PSYCHOL. 541, 542 (1997). 
66 Saul M. Kassin et al., Behavioral Confirmation in the Interrogation Room: On the Dangers of Presuming Guilt, 
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interview goes poorly, the child may shut down all together, exacerbating the 
attorney’s perceptions of the child as recalcitrant, uncooperative, and maybe 
even unamenable to treatment and rehabilitation.67 
 

o We also must remain aware of our own body language when we speak with 
our clients. A study by Ward, et al. (1974) showed that people interacting with 
negatively stereotyped individuals tend to maintain more physical distance, 
make more speech errors and end the conversation earlier than with non-
stereotyped individuals.68  
 

• Client Counseling  
 

o Client counseling may be affected by perceptions that Black children are less 
childlike than their white peers.69 In one study, researchers found that study 
participants began to think of Black children as significantly less innocent 
than other children beginning at the age of 10. The perceived innocence of 
Black children age 10–13 was equivalent to that of non-Black children age 
14–17, and the perceived innocence of Black children age 14–17 was 
equivalent to that of non-Black adults age 18–21. These findings suggest that 
Black children are more likely to be prematurely seen as similar to adults. If 
this is true, defenders may assume that their Black clients are streetwise and 
do not need the advice of counsel. Defenders may also assume that Black 
children are not as nervous or afraid about what is happening in the 
proceedings and miss the all-too-important need to build rapport and reduce 
the child’s anxiety.  

 
• Acceptance of Punishments & Pleas 

 
o Implicit dehumanization refers to the “tendency to unconsciously associate 

highly stigmatized groups with nonhuman animals.”70 Studies have found that 
when people are primed to associate Black people with apes or harbor implicit 
dehumanization bias already, they are more likely to give a Black person the 
death penalty, to find beating a Black person justified, to be suspicious of 
Black children versus white, and, as police officers, to use force against Black 
children.71 
 

o Implicit dehumanization affects actors throughout the system, and likely 
impacts us as defenders as well. Goff and Richardson caution us as defenders 

                                                 
27 LAW & HUM. BEHAV. 187 (2003); Cynthia J. Najdowski, Stereotype Threat in Criminal Interrogations: Why 
Innocent Black Suspects Are at Risk for Confessing Falsely, 17 PSYCHOL. PUB. POL’Y & L. 562 (2011). 
67 See Richardson & Goff, supra note 17, at 2637; Chen & Bargh, supra note 66, at 542. 
68 Richardson & Goff, supra note 17, at 2637-38. 
69 Goff et al., supra note 48, at 526-45. 
70 Richardson & Goff, supra note 17, at 2638-39. 
71 Richardson & Goff, supra note 17, at 2639-40; Phillip Atiba Goff et al., Not Yet Human: Implicit Knowledge, 
Historical Dehumanization, and Contemporary Consequences, 94 J. PERSONALITY & SOC. PSYCHOL. 292, 302 
(2008); Goff et al., supra note 48. 
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to be wary of being more tolerant of hasher punishments for our Black clients, 
of not fighting as aggressively for lower sentencing recommendations and of 
not conducting thorough mitigation investigations, as compared to how we 
represent our white clients.72 
 

o Another empirical study involving defenders suggests that defenders may be 
more willing to accept and recommend plea offers that include more severe 
sentences for Black clients than for white.73 Although defenders did not 
appear to harbor explicit bias in presuming that Black people were more likely 
to be guilty than white people, the pleas they felt they could obtain for 
minority clients contained longer/higher sentences and were more likely to 
include some jail time.74 Because the study protocol demonstrated that 
defenders were not basing their recommendations on fears that jurors would 
react less favorably to Black defendants at trial, the results suggests that the 
defenders’ own personal biases inflated the plea recommendations they would 
make to a Black client.75 

After the group discussion about ways in which implicit bias may 
affect defenders, the trainer may suggest that participants read the 
CNN.com article from September 11, 2014 “When You are the 
Only White Person in the Room.” Given the limited time for 
discussion, the trainer should encourage defenders to read the 
article on their own after the training. Supplemental Handout.   

This article tells the stories of Amanda Shaffer, a white female 
who was bussed to a Black high school in Cleveland, Ohio; Chris 
Williams who moved to an all-Black town in Mississippi as an 18-
year-old civil rights volunteer in the Mississippi Freedom Summer; 
Bill Bradley who played for New York Knicks before going on to 
be a U.S. Senator; and Rev. Curtiss Paul DeYoung who joined an 
all-Black church in Harlem. Shaffer describes how her viewpoint 
shifted when she was the only white student in the room, and 
began to notice the casual and subtle racism that was so prevalent 
and accepted around her. Like Shaffer, Bradley talks about the 
constant racism his Black teammates experienced and how he 
came to understand the meaning of certain “looks” Black people 
received, causing them to be “on guard” at all times. Bradley 
encourages everyone to “imagine” being in the skin of other 
people. DeYoung admits that some of his own conduct in Harlem 
was driven by implicit biases and stereotypes that he had been 
exposed to all of his life.  

 
                                                 
72 Richardson & Goff, supra note 17, at 2639-40. 
73 Vanessa Edkins, Defense Attorney Plea Recommendations and Client Race: Does Zealous Representation Apply 
Equally to All?, 35 LAW & HUM. BEHAV. 413, 419 (2011). 
74 Id. at 419-420. 
75 Id. at 422. 
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B. Combating Our Own Implicit Bias 
 

The trainer should ask the participants to discuss any strategies 
they or their local defender office has taken (or can take) to protect 
against implicit bias. The trainer may use the notes that follow to 
prompt additional ideas from the group and/or to fill in missing 
aspects of the discussion.  

 
• Studies indicate that we can begin to overcome our implicit biases when we are made 

aware of our stereotypes and biases, have the cognitive capacity to self-correct, and 
are motivated to do so.76 

 
• In a 2012 study, researchers developed and tested a multi-faceted prejudice habit-

breaking intervention to produce long-term reductions in implicit race bias.77 The 
intervention is based on the premise that implicit bias is like a habit that can be 
broken through a combination of awareness of implicit bias, concern about the effects 
of that bias, and the application of strategies to reduce bias. The training component 
of the intervention provided participants with five strategies that could be used in 
everyday situations to combat bias. The strategies included: Stereotype replacement 
(replacing stereotypical responses for non-stereotypical responses); Counter-
stereotypic imaging (involving imagining in detail counter-stereotypic others); 
Individuation (preventing stereotypic inferences by obtaining specific information 
about group members); Perspective taking (taking the perspective in the first person 
of a member of a stereotyped group); and Increasing opportunities for contact 
(seeking opportunities to encounter and engage in positive interactions with out-group 
members). 

 
o During the 12-week study, people who received the intervention showed dramatic 

reductions in implicit race bias. The intervention seemed to increase both personal 
awareness of one’s bias and a general concern about discrimination in society.  
 

o Researchers suspect that the intervention caused people to become more attuned 
to their own spontaneous biases and everyday instances of discrimination and that 
these experiences, coupled with increased caring, may have created ever-rising 
levels of concern. 
 

• Awareness & Training 
 
o We should train attorneys in our office on implicit bias and the impact it may 

have on our work, and encourage them to take the Implicit Association Test 

                                                 
76 See, e.g., John F. Irwin & Daniel L. Real, Unconscious Influences on Judicial Decision-Making: The Illusion of 
Objectivity, 42 MCGEORGE L. REV. 1, 8–9 (2010) (summarizing research on strategies to reduce implicit judicial 
bias); Rachlinski et al., supra note 38, at 1221 (indicating that judges are able to control implicit biases when they 
are aware of them and motivated to do so). 
77 Patricia G. Devine et al., Long-Term Reduction in Implicit Race Bias: A Prejudice Habit-Breaking Intervention, 
48 J. EXPERIMENTAL PSYCH. 1267 (2012).  
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(without being required to disclose their results, as the purpose would be self-
awareness).78 
 

o We can reduce the effects of IRB on our own behavior if we are aware of our own 
vulnerability to them and try to fight them. Research suggests that those who are 
both aware and motivated to change are in best position to do so.79 
 

o More concretely, defenders must examine their own assumptions and meanings 
they attach to their client’s behaviors, e.g., during client interviews.80 
 

• Fostering an office culture in which resisting IRB is an explicit value 

Studies have shown that a deliberate effort to combat bias can be successful.  

o In one study by Mendoza, et al. (2010), researchers conducted a shooter-bias 
study mirroring the conditions that have in the past illustrated the implicit bias 
against Black people by asking them to determine as quickly as possible whether 
the person they were confronted with was holding a gun or a cell phone. 
Participants who were asked to explicitly ignore race before participating in the 
exercise were able to reduce IRB.81  
 

o Similarly, in a study by Webb, et al. (2012), researchers found that participants 
who were told to make a specific plan to associate Muslims with peace rather than 
with terrorism were able to reduce their IRB.82   

 
• Implement deliberate techniques to try to counter bias. 

 
o Research shows that exposing yourself to positive imagery associated with a 

negatively stereotyped group can help combat implicit bias,83 as can developing a 
positive relationship with a member of a negatively stereotyped group. 84 
 

                                                 
78 Richardson & Goff, supra note 17, at 2642-48.  
79 Rapping, supra note 50, at 1021 n.108. 
80 Carolyn Copps Hartley & Carrie J. Pertrucci, Practicing Culturally Competent Therapeutic Jurisprudence: A 
Collaboration Between Social Work & Law, 14 WASH. U. J. L. & POL’Y 133, 180 (2004) (citing ISAURA BARRERA & 
ROBERT M. CORSO, SKILLED DIALOGUE: STRATEGIES FOR RESPONDING TO CULTURAL DIVERSITY IN EARLY 
CHILDHOOD 68 (2003)). 
81 Richardson & Goff, supra note 17 at 2647; Saaid A. Mendoza et al., Reducing the Expression of Implicit 
Stereotypes: Reflexive Control Through Implementation Intentions, 36 PERSONALITY & SOC. PSYCHOL. BULL. 512, 
513 (2010). 
82 Richardson & Goff, supra note 17, at 2647-48; Thomas L. Webb, Paschal Sheeran & John Pepper, Gaining 
Control over Responses to Implicit Attitude Tests: Implementation Intentions Engender Fast Responses on Attitude-
Incongruent Trials, 51 BRITISH J. SOC. PSYCHOL. 13, 22-24 (2012). 
83 Nilanjana Dasgupta & Anthony G. Greenwald, On the Malleability of Automatic Attitudes: Combating Automatic 
Prejudice with Images of Admired and Disliked Individuals, 81 J. PERSONALITY & SOC. PSYCHOL. 800, 802, 806–07 
(2001).  
84 Greenwald & Krieger, supra note 24, at 964.  
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o Although defenders are routinely exposed to the many positive traits of our clients, 
defenders should be just as intentional about reflecting on and highlighting our 
clients’ strengths and not letting negative stereotypes and day-to-day frustrations 
dominate our thinking about our clients.   
 

o Develop “if-then” plans to combat racial bias. For example, “if my client is Black, 
I will assume he is innocent.”85 

 
• Utilizing objective triage standards  

 
o Offices should institute objective, measurable standards to prioritize some cases 

over others. Standards should not be based on subjective interpretations of 
innocence or other criteria subject to interpretation. An objective standard, for 
example, would be to prioritize cases in which a client is detained, or has a speedy 
trial date looming.86  

 
• Holding yourself and colleagues accountable for combating IRB 

 
o One way to counter implicit is to engage in effortful, deliberative processing.87 But 

when decision-makers are short on time or under cognitive load, they lack the 
resources necessary to engage in such deliberation. Defenders may hold each other 
accountable through the implicit or explicit expectation that everyone in the office 
may be called upon to justify one’s beliefs, evaluations, decisions, and actions in 
each delinquency case. Accountability can guard against decision-making on the 
basis of mental shortcuts and biases. 

 
o Defenders may: 

  
 Use a checklist to help make decisions about a particular case.88  

 
 Collect data about our own cases – tracking detention arguments, guilty plea 

recommendation, trials, sentencing outcomes, time spent on cases, and the 
number of meetings with a client broken down by race and initial charge.89    

 
• Recruit and hire attorneys seeking to increase diversity in the office 

 
o Defender offices should hire new attorneys and promote current attorneys 

based on (1) a commitment to egalitarian values; (2) previous exposure to 
diverse environments; and (3) seeking to build a diverse body of attorneys, 
in order to foster an office culture committed to fighting implicit bias.90 

                                                 
85 Webb et al., supra note 83, at 22-24. 
86 Richardson & Goff, supra note 17, at 2639-40. 
87 Kang, supra note 18, at 1177. 
88 Richarson & Goff, supra note 17, at 2645. 
89 Id. 
90 Rapping, supra note 50, at 1021-22; Richardson & Goff, supra note 17, at 2642-43. 
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• Practice client-directed, culturally competent lawyering   

 
o Improvements in the attorney-client relationship have important 

implications for helping attorneys resist their own implicit bias, remain 
faithful to zealous, client-directed advocacy and develop advocacy 
strategies that will help other decision-makers in the system overcome 
IRB.  
 

o To guard against subconscious biases and cognitive short cuts in juvenile 
cases, attorneys need to get to know their clients (with the client’s 
permission) in their own environment. Research demonstrates that 
significant positive contact with individuals who do not fit our stereotypes 
about their group can reduce IRB.91 For instance, one study found that 
people reporting more positive personal contacts with Black people were 
less likely to have negative beliefs about their criminality and violence. In 
another study, researchers found that even 10 min of interacting with a 
member of a stereotyped group can be enough to stop stereotype 
activation92 Juvenile defenders have been plagued with high caseloads and 
few resources. State assessments show that defenders make detention 
arguments after meeting a child for 5 minutes. Time and resources are 
essential to overcome bias and reduce the number of ambiguous facts that 
are subject to biased interpretation.  
 

o Lawyers should be especially vigilant about adhering to effective 
lawyering skills and ethical mandates in a cross-racial context. An 
effective attorney-client relationship requires the lawyer to engage all 
clients—and especially culturally diverse clients—in “respectful, 
reciprocal, and responsive interactions.”93 Attorneys must genuinely seek 
to know and understand the client’s perspective and acknowledge “the 
range and validity of diverse perspectives.”94 
 

o Developing good cross-cultural relationships requires thorough 
investigation and a real effort to understand our clients. It is important to 
show a genuine interest in our client’s background and experience: 
 
 Use open-ended questions. The defender may approach cultural issues 

from a complete lack of knowledge by asking open-ended questions. 
 

                                                 
91 See, e.g., Dasgupta, & Greenwald, supra note 84, 800-814; Staats, supra note 23, at 56-58 (for a discussion on 
studies of shifting implicit bias by exposure to counter-stereotypic individuals). 
92 Z. Kunda et al., The Impact Of Comprehension Goals On The Ebb And Flow Of Stereotype Activation During 
Interaction, in MOTIVATED SOCIAL COGNITION: THE ONTARIO SYMPOSIUM 1-20 (S. J. Spencer et al., eds., 2003).  
93 Hartley & Pertrucci, supra note 81, at 179. 
94 Id. at 179-80. 
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 Avoid personalizing difference unnecessarily. An honest attempt at 
learning about difference may come off as an attack if questions are 
personalized. Youth may engage more when they are not (or believe 
they are not) directly involved or the target of the questions. The 
defender might want to explore cultural questions in hypotheticals 
with young people or ask about how other kids of similar background 
are treated. For example, “Tell me about your neighborhood. Tell me 
about the other students at your school.” 
 

 Do our homework. The defender may, and often should, conduct some 
research before raising cultural issues. It is very important to meet the 
child’s family members (with the child’s permission) as the defender 
attempts to understand the child’s cultural framework. 
 

• For example, when exploring a youth’s alleged confrontation at 
school with authority, the defender should learn how the client 
deals with authority figures at home.  

 
• The defender might also talk to the client’s family members 

about culture, family, and language issues.  
 

 Know our audience. If possible, the defender should use cultural 
references the client will understand (e.g., a sports analogy may be 
good for some, but not for others). 
 

 Explain our role. Juvenile defenders will often need to spend extra 
time explaining to our clients the role of a defense attorney, as distinct 
from other actors in the juvenile justice system. Many youth may not 
be used to having adults work for them, but this concept may be 
especially difficult for youth from a cultural tradition in which children 
have little social—let alone legal—rights with respect to adults.  
 

 Explore the reasons misunderstandings may occur. The defender 
should be careful not to misread social cues from clients from a 
different culture or ethnicity (e.g., body language, eye contact, etc.). 
For example, it is important to understand that in some cultures, 
showing emotion is frowned upon. The defender should look for 
alternative explanations for behavior that seems odd or unusual. This 
will not only help attorney-client communication, it will also enable 
the defender to advocate more effectively for the youth by 
contextualizing behaviors for other stakeholders. 

 
The trainer should remember to hand out Handout # 1, Annotated 
Bibliography: Implicit Bias Studies  
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V.  Raising Race in a Case (45 minutes) 

The trainer should deliberately and explicitly shift the discussion to 
concrete ways in which defenders can incorporate racial justice in 
various legal arguments and litigation strategies throughout the 
juvenile case.  

 
The trainer should ask the participants for concrete examples of ways in which they 
have been able to raise race in a juvenile case.   

To elicit concrete strategies and maintain an orderly exchange of ideas, the trainer should 
structure the conversation to follow the flow of a juvenile case. The trainer should engage 
the group in an interactive discussion by asking questions like:  “How might we raise 
race at the intake phase of a juvenile case?” and “How might we incorporate race into 
our detention arguments?” “How might we incorporate race in our motions practice?” 
“How might we raise race in our disposition arguments?” 

The trainer should use the discussion notes below to introduce or supplement the 
strategies offered by the participants.  
 

This discussion is likely to be rich and engaging. However, if 
participants are not engaging or responding to the interactive 
discussion, the trainer may wish to distribute the Forensic Exercise 
(see below) and use it as a discussion starting point.   

Throughout the discussion, the trainer should ask participants if they have written 
motions, briefs or other pleadings they would be willing to share with the larger 
juvenile defender community. The trainer should collect and send sample pleadings 
to Kristin Henning at hennink@law.georgetown.edu and NJDC at 
inquiries@njdc.info. Sample pleadings might include motions to appoint experts in 
cross-racial identification cases, motions to suppress evidence pursuant to the 
Fourth Amendment, motions to reduce detention, disposition letters, etc.  

At the conclusion of this section (or at other relevant places throughout this section), the 
trainer should let the participants know that sample pleadings are available on a flash 
drive (or in hard copy if the trainer intends to copy and distribute them).  

 

A. Selective Prosecution & Charging Decisions 

• Under United States v. Armstrong, 517 U.S. 456 (1996), the Supreme Court held 
that a prosecutor’s discretion is subject to the Equal Protection Clause and that the 
decision to prosecute may not be based on ‘an unjustifiable standard such as race, 
religion, or other arbitrary classification.” However, selective prosecution is hard 
to prove because it requires a showing both that “similarly situated individuals of a 
different race were not prosecuted,” Id. at 464, and that the prosecutor made the 

mailto:hennink@law.georgetown.edu
mailto:inquiries@njdc.info
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decision because of race (a discriminatory intent standard). This is a difficult 
standard to meet, as most cases are distinguishable on the facts and discriminatory 
intent is very difficult to prove.  
 

• Even though discriminatory intent is hard to prove, if we believe that our client is 
being prosecuted because of his race, we should file the motion anyway. A motion 
to dismiss for selective prosecution may educate the judge about the presence of 
bias or the injustice your client has faced, even if the legal standard will ultimately 
be difficult to meet.  
 

• If you suspect a practice of selective enforcement or prosecution in your 
jurisdiction, collect data on papering decisions and plea deals of your own clients 
in order to build an argument that the prosecutors in your area are engaging in 
selective enforcement. For example, if defenders repeatedly notice white youth 
being offered diversion and Black youth prosecuted formally through the courts in 
similar cases, this may strengthen selective prosecution claims in the future.95 
Although selective prosecution is not currently subject to disparate-impact 
liability, you can find helpful arguments as to why it should be in recent Supreme 
Court jurisprudence. The Court recently recognized disparate impact claims under 
the Fair Housing Act in Texas Department of Housing Affairs et al. v. Inclusive 
Communities Project Inc., 576 U.S. __ (2015), noting “[Disparate-impact liability] 
permits plaintiffs to counteract unconscious prejudices and disguised animus that 
escape easy classification as disparate treatment.” 
 

• Even more important, defenders should review relevant case law in their home 
state. On occasion, the state Constitution may have a more robust Equal Protection 
Clause and standard than the federal Constitution (See further discussion below in 
Challenging Transfer).  
 

• Be mindful of what behavior is being inappropriately criminalized in the local 
jurisdiction, such as mental health and poverty. For example:  
o Oppose the criminalization of clients who themselves are victims, such as 

female defendants in prostitution and human trafficking cases. 
o Employ social workers to assist clients who have mental health or other needs 

and work to get these defendants out of the criminal justice system. 

B.  Pretrial detention 

• The pre-trial detention decision is perhaps one of the most important decisions 
made in our client’s case because it predicts more than any other factor how likely 
our clients will be pulled further into the system and whether they will be removed 
from the community at disposition. 

 
• Racial disparities are particularly great in pre-trial detention. In 2016, Black youth 

made up 16% of the youth population but 41% of the pre-trial detention 
                                                 
95 Gail Robinson, Selective Prosecution, 30 THE ADVOCATE 5, 7 (2008).  
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population.96 Between 2005-2016, detention of all youth decreased by 45%; 
detention of white youth decreased by 54%, while detention of Black youth only 
decreased by 40%.97  

 
• Challenge probable cause on the papers in any case in which a police report 

includes a vague description of a suspect using race or racial indicators that led to 
the arrest of a client, especially when there is very little other information linking 
the client to the crime. Argue that a description containing age and race alone in a 
description of a suspect does not establish probable cause to believe the client 
committed the offense. See, e.g., Davis v. Mississippi, 394 U.S. 721 (1969) (When 
the only description of an assailant was that he was a Black youth, it was illegal to 
detain, question, and fingerprint 24 Black youths). See JTIP Lesson 10 for more 
information on PC & Detention. Rather, argue IRB likely affected the 
interpretation of behavior. 

 
• In developing lines of cross examination during an evidentiary probable cause 

hearing, make sure to explore any descriptions given of a suspect or potential bias 
of any witnesses.  

 
• Challenge implicit bias in the evaluation of social factors at the detention 

hearing: Youth are typically detained pre-trial when there is a concern that the 
youth will not return to court or that the youth poses a danger to himself or the 
community. Racial bias on the part of the prosecutor and probation officers may 
impact their recommendations as to pre-trial release and on the part of the judge 
may impact their decision, as Black youth are perceived as more mature and 
dangerous than their white counterparts.98 Defenders may incorporate implicit bias 
research in a motion to reduce detention.  

 
o Specifically, the defender may cite to the research by Bridges & Steen 

finding probations officers more likely to attribute crime to internal factors 
in Black youth compared to environmental factors for white youths, and 
more likely to view Black youth as more responsible for their criminal 
behavior and likely to reoffend than white youth, resulting in more severe 
penalties including confinement.99  

 
• Alter common narratives about your client. As Professor A. Wilkins describes, 

most people have more than one narrative or “schema” that applies to them.100 A 
defendant is not only the allegedly violent accused person, but they are also a 
dedicated/committed parent, employee, student, caretaker, athlete, church-member, 

                                                 
96 See sources cited supra note 1-2. 
97 Id. 
98 Elizabeth Scott & Laurence Steinberg, Blaming Youth, 81 TEX. L. REV. 799, 809-10 (2003). 
99 Bridges & Steen, supra note 40, at 561. 
100 Rapping, supra note 50, at 1037 (citing Pamela A. Wilkins, Confronting the Invisible Witness: The Use of 
Narrative to Neutralize Capital Jurors’ Implicit Racial Bias, 115 W. VA. L. REV. 305 (2012)).  
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etc. By emphasizing the latter narratives, the defender can begin to unsettle the 
primary narratives about our clients that are laden with racial stereotypes.   
 

• Use decriminalizing vernacular: When the prosecutor, probation officer, and 
judge use technical terms like the charge itself to describe the incident, bring the 
discussion back to the actual behavior that is alleged. Try to frame arguments as if 
the same thing had happened in a different neighborhood. For example, instead of 
“loitering”, the youth were “socializing on the corner.” 
 

• It is always important when fighting against implicit bias to remind the court that 
the youth of color standing in front of them are often just teenagers exhibiting 
normal adolescent behavior. It is essential that defenders promote the narrative of 
normal adolescence, helping the judge and probation officers recognize clients of 
color as little different from any other typical 13, 15, or 17 year old. Remind the 
court of what we know about adolescent development as it relates to the charges 
alleged when making your release arguments and that research shows that children 
of all races engage in similar behavior. See JTIP Lesson 4.  
 

• Be aware that Risk Assessment Instruments may use racially-coded factors 
such as past incarceration of family members or unavailability of a parent who 
works long hours to supervise. Become familiar with any RAI used in the local 
jurisdiction. During the detention argument, identify those RAI factors that will 
lead to an unfair outcome that perpetuates racial disparity.  
 

• Preempt consideration of factors with socioeconomic and racial implications 
by developing an alternative release plan including presenting a schedule 
outlining how the client will be supervised were he or she to be released to the 
community, even if his or her parent works long hours.  
 

• Appearance Matters. Although we must ultimately defer to our child’s stated 
interest in a delinquency case, we must also give our clients good advice. One 
important area of advice is how to dress and appear before the court. A recent 
study by Jennifer T. Kutoba & Tiffany A. Ito found that positive facial expressions 
by a member of a stigmatized racial group can go a long way to undermining 
implicit bias.101 Study participants were asked to classify pictures of guns and tools 
that were primed with pictures of Black and white male faces posing angry, happy, 
and neutral expressions. The study found that a Black angry face elicited implicit 
stereotyping which led participants to see a gun instead of a tool, while a Black 
happy prime diminished implicit stereotyping. These results demonstrate that an 
individual can activate different associations based on changes in emotional 
expression and that a feature present in many everyday encounters (a smile) 
attenuates implicit racial stereotyping. 
 

                                                 
101 Jennifer T. Kutoba & Tiffany A. Ito, The Role of Expression and Race in Weapons Identification, 14 EMOTION 
1115 (2014). 
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C. Challenging Transfer 
 

• There are tremendous racial disparities in the transfer (waiver, certification, etc.) 
of youth to adult court. In 2016, although Black youth made up only 16% of the 
youth population aged 10-17, they made up 53% of all youth judicially transferred 
to adult court.102  
 

• Transfer hearings often include a number of factors that could be negatively 
influenced by implicit racial bias. For example, Louisiana’s transfer statute asks 
the judge to consider “The age, maturity, both mental and physical, and 
sophistication of the child.”103 Such a factor may have disproportionate racial 
impact because Black youth are perceived as more mature, children raised in 
difficult environments develop resilience that may be perceived as sophistication, 
and differences exist between racial groups in terms of the age of the onset of 
puberty.104 
 

• What attorneys should do 
o Support changes in transfer legislation and standards 
o Argue against the discriminatory use of transfer provisions with your 

client (see Equal Protection arguments below) 
o File motions and other pleadings that include studies showing that youth 

of color are perceived as older, less innocent and more culpable, as a way 
of challenging transfer  

o Use statistics documenting racial disproportionality in the system 
o Provide the judge with research that shows that youth across all racial 

groups are more amenable to treatment than adults  
 

• Defenders should consider challenging the local transfer law under the Equal 
Protection clause and/or the Uniform Operation of Laws Provision of the State 
constitution. Relying on Utah’s Uniform Operation of the Laws Provision, the 
Utah Supreme Court struck down a direct file statute giving prosecutors virtually 
unfettered discretion in deciding which youth would be transferred. State v Mohi, 
901 P.2d 991 (Utah 1995). The Court found that:   

The scope for prosecutor stereotypes, prejudices and biases of all kinds is 
simply too great. If it is the legislature's determination to have all 
members of a certain group of violent juveniles... tried as adults, it is free 
to do so. However, the legislature may not create a scheme which permits 
the random and unsupervised separation of all such violent juveniles into 
a relatively privileged group on the one hand and a relatively burdened 
group on the other. Id. at 1003 (emphasis added).  
 

• A Sample Pleading from People of the State of California v. Rose, 2000 WL 
                                                 
102 See sources cited supra note 1-2. 
103 LA. CHILD. CODE ANN. ART. 862(A)(2)(a) (1993). 
104 Arnold H. Slyber, The Pubertal Timing Controversy in the USA, and a Review of Possible Causative Factors for 
the Advance in Timing of Onset of Puberty, 65 CLINICAL ENDOCRINOLOGY 1, 1 (2006); Goff et al., supra note 48. 
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35732944 (2000), has been included in the Supplemental Materials that accompany 
this lesson. This pleading (i.e., a Demurrer or motion to dismiss for lack of 
jurisdiction) challenges the transfer of youths under the state’s then new direct file 
transfer statute as a violation of the Uniform Operation of the Laws Provision of the 
California state Constitution and the Equal Protection Clause of both the federal and 
California state Constitutions.   

 
 The pleading alleges that the new prosecutorial waiver statute violates the 

Uniform Operation of Laws Provision because of the disparate treatment it 
affords to identically situated youth by creating two classes of minors, who even 
when charged with the same crime, could be treated differently at the discretion of 
the prosecutor. It further contends that there is no legitimate basis for treating the 
two classes differently and that the legislature's goal of reducing juvenile crime 
and the means it chose to achieve this goal were not reasonably related because 
there was no guarantee that the goal would be achieved by giving the prosecutor 
unguided discretion. It asserts that the prosecutor's discretion is arbitrary and 
standardless since there are no guidelines governing the prosecutor's discretion. 
The pleading quotes from Utah’s State v Mohi, 901 P.2d 991 (Utah 1995) 
decision which struck down a virtually identical direct file statute under Utah’s 
Uniform Operation of the Laws Provision. 
 

 Under the Equal Protection Clause, the pleading asserts that because 
California’s new law significantly interferes with personal liberty and denial of 
benefits, namely the statutory right to juvenile treatment, it is subject to the 
federal intermediate scrutiny test for constitutionality. The test is then whether 
there exists a fair and substantial relationship between the purported goal of the 
new law, and the means set forth to accomplish that goal. Citing empirical data, 
the pleading alleges that prosecuting juveniles in adult court will not accomplish 
the goal of reducing crime, and instead will have the opposite effect in that they 
reoffend more often, sooner and more violently. Moreover, the use of gender, 
race, religion or other improper characteristics in making jurisdictional decisions 
clearly will create a significantly greater vulnerability when reviewing a statute's 
legality. 

 
An additional Sample Amici Brief is included in the Supplemental Materials from 
Manduley v. Superior Court of the State of California, 41 P.3d 3 (Cal. 2002). This brief 
challenges California’s Proposition 21 governing the transfer of youth to adult criminal 
court. The brief argues that provisions to increase the transfer of youth to adult criminal 
court foster racial disparities in the juvenile justice system and that by allowing 
prosecutors to make charging and sentencing decisions, Section 26 of Proposition 21 will 
exacerbate the problem. 

 
 

D. Statutory Challenges 
 
• Study legislative history 
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o Some statutes may have been passed with the legislative intent to address very 

specific societal problems, but may be enforced arbitrarily against our clients. 
For example, an anti-hoodie or anti-loitering law may be passed to address 
specific gang-related concerns in the community but be enforced arbitrarily 
against our clients when there is no evidence or reason to suspect gang issues. 
We should try to educate the court about the legislative history if our client is 
charged under a law that seems arbitrarily enforced and argue that the law 
should not be enforced in this particular circumstance—especially in 
situations in which the law is not enforced against similarly situated people of 
another racial or socioeconomic group. 

 
• Look for void for vagueness 

 
o Some statutes are so vague or commonly violated that the enforcement of the 

statute against an individual defendant is arbitrary and potentially 
impermissibly based on race. The standard to challenge statutes under the 
void-for-vagueness doctrine is:  
 
 the statute either does not give adequate notice to law abiders of what 

conduct is impermissible OR 
 

 it “fails to establish standards for the police and public that are 
sufficient to guard against the arbitrary deprivation of liberty 
interests.” City of Chicago v. Morales, 527 U.S. 41, 52 (1999) (citing 
Kolender v. Lawson, 461 U.S. 352, 358 (1983)).  
 

o Challenge statutes as unconstitutional by filing a motion to dismiss under the 
void-for-vagueness doctrine when appropriate. 
 

• Look for statutes that violate the Equal Protection Clause 
 

o When a statute has a classification that is racially neutral on its face but is 
obviously a proxy for racial categories, the statute still faces strict scrutiny: “A 
statute, otherwise neutral on its face, must not be applied so as invidiously to 
discriminate on the basis of race.” Washington v. Davis, 426 U.S. 229, 241 
(1976) (citing Yick Wo v. Hopkins, 118 U.S. 356 (1886)). 
 

o But when a statute has a disproportionate impact on racial minorities, the 
standard of review under the equal protection clause is more difficult to 
overcome. In those circumstances, the claimant must prove that the law had a 
discriminatory intent, and intent is very difficult to prove. See Washington v. 
Davis, 426 U.S. at 229. 
 

• Consider Racial Impact Provisions 
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o Some states have passed legislation, signed executive orders, or implemented 
polices that requires “racial impact statements” before any new criminal law is 
passed. Racial impact statement legislation most commonly requires a 
statement to be prepared on the disproportionate impact that a new criminal 
law may have on minorities. The specific requirements for when a statement 
must be prepared and what is to be included vary by state.  

 
 Iowa: In 2008, a bill passed with almost unanimous support requiring a 

racial impact analysis to be done on any new criminal law, sentencing, 
or parole changes.  Iowa Code Ann. § 2.56 (West 2008). 
 

 Oregon: If requested, the Oregon Criminal Justice Commission 
prepares a report to analyze the impact changes in policy or legislation 
will have on the racial composition of the criminal offender population 
or the recipient of human services population. See S.B. 463, 2013 Reg. 
Sess. (Or. 2013) (enacted). 
 

 Connecticut: In 2008, the governor signed into law a bill calling for 
“racial and ethnic impact statements to be prepared for bills and 
amendments that would increase or decrease the pretrial or sentenced 
populations of state corrections facilities.” In 2018, the law was 
extended to require a racial and ethnic impact statement at the request 
of any legislator. See S.B. 256, 2018 Reg. Sess. (Conn. 2019) 
(enacted). 
 

 Minnesota: In 2008, the Minnesota Sentencing Guidelines 
Commission began to conduct racial impact analyses on new 
sentencing guidelines.105 Minn. Sentencing Guidelines Comm’n, 
Demographic Impact Statement Policy (2017), http://mn.gov/msgc-
stat/documents/racial-impact-
statements/DemographicImpactStatementPolicy_2.pdf. 
 

 Wisconsin: In 2008, Governor Doyle issued an executive order 
requiring state agencies to track decisions made by race, to create an 
oversight commission to advocate for policies to reduce disparities and 
to institute initiatives for reentry and aftercare.106 In 2014, a bill was 
introduced requiring “that any bill that creates a new crime, modifies 
an existing crime, or modifies the penalty for an existing crime must 
have a racial impact statement.” S.B. 538, 2013-14 Reg. Sess. (Wis. 
2013). The bill failed to pass. 

 
o Defenders can support the implementation of racial impact laws.  

 

                                                 
 
106 Marc Mauer, Racial Impact Statements: Changing Policies to Address Disparities, 23 CRIM. JUST. 1 (2009). 
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o Where racial impact laws already exist, defenders can encourage legislators to 
request and ensure that racial impact studies are being completed. 
 

o Defenders should track arrest and charging decisions according to race to 
provide data for a racial impact review.  

 
E. Address Race in Fourth Amendment Challenges 

 
• Racial profiling has been held unconstitutional in federal court in New York in 

Floyd v. City of New York, 959 F.Supp. 2d 668 (S.D. N.Y. 2013).  
 
o The New York Stop-and-Frisk program which promoted a wide-spread 

practice of stopping people on the street based on their race was both a 
violation of the Fourth and Fourteenth Amendments. Plaintiffs filed a §1983 
Civil Rights claim. 
 

o A copy of the Civil Complaint filed in Floyd is included in the Supplemental 
Materials provided for this lesson. Defenders may partner with the local 
ACLU or other similar organization to help track data and bring these claims.  
 

o Defenders should be vigilant in arguing against racial profiling and asserting a 
violation of the equal protection clause when the police have offered no good 
reason to stop our clients or use race in their justification for why they 
suspected them.  
 

• Reasonable Articulable Suspicion should not include race as a factor absent a 
detailed description of a particular suspect who has committed a crime. Defenders 
should be especially alert for vague descriptions that limit the description of the 
suspect to their race in areas where many people would fit that description. 
 
o Defenders should challenge Terry stops for improper use of race or racially 

coded language to describe why the police had reasonable suspicion that 
crime was afoot or that our client was involved.    
 

The trainer should ask participants for examples of racially coded 
factors police use to justify reasonable articulable suspicion. Some 
examples include: hostility, nervousness, flushed appearance, lack 
of eye contact, profuse sweating, excited speech, baggy pants, 
suspected gang activity; for Latino males in a car, some police 
focus on religious items hanging in car windows. 

 
o A Sample Motion to Suppress Physical Evidence in the Circuit Court of the 

Eleventh Judicial Circuit of Florida and for Miami-Dade County is included in 
the Supplemental Materials for this lesson. This motion argues that officers 
lacked reasonable articulable suspicion to stop the defendant and asserts that 
in a case where an officer’s reasonable suspicion is based on a physical 
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resemblance to the subject of an arrest warrant, the officer must present facts 
“beyond [the arrestee’s] race, gender, hairstyle.” 
 

o Defenders may look for opportunities to draw from Justice Sotomayor’s 
language in Calhoun v. United States, 568 U.S. 1206 (2013), a case in which 
the Assistant United States Attorney argued, “You’ve got African Americans, 
you’ve got Hispanics, you’ve got a bag full of money. Does that tell you—a 
lightbulb doesn’t go off in your head and say, ‘This is a drug deal?’” J. 
Sotomayor wrote in the opinion that “the prosecutor here tapped a deep and 
sorry vein of racial prejudice that has run through the history of criminal 
justice in our Nation . . . . It is deeply disappointing to see a representative of 
the United States resort to this base tactic more than a decade into the 21st 
Century.” Using the race of the defendants as an argument for their guilt 
“diminishes the dignity of our criminal justice system and undermines respect 
for the rule of law. We expect the Government to seek justice, not to fan the 
flames of fear and prejudice.”  
 

o But, be aware that Whren v. United States, 517 U.S. 806 (1996) held that if a 
police officer makes a stop based on facts that support probable cause, his 
subjective racially biased motivations for making the stop do not invalidate it. 
In response, argue that many of our cases harken back to the last century, such 
as Davis v. Mississippi, 394 U.S. 721 (1969), in which officers rounded up 
over 20 Black youth to question them about an alleged rape in which the only 
description of the assailant was that he was a Black youth. 
 

o Argument during the suppression hearing will also bolster arguments of 
reasonable doubt later at trial should the suppression motion be unsuccessful. 
 

• Frisks, to be constitutional, require a reasonable suspicion that the suspect is 
presently armed and dangerous, not just that there is reason to believe crime is afoot. 
See Terry v. Ohio. This should also not include race as a factor. Resist arguments that 
a police officer based his suspicion or concern about known gang affiliations 
associated with people of a particular race or based on the “way they were walking.” 
 

• PC for arrest and search cannot be based on a vague description resting on age and 
race alone. Watch out for vague descriptions of clothing accompanied by race and 
age. See, e.g., Davis v. Mississippi, 394 U.S. 721 (1969). 
 

• Push back against arguments that rely on geographic area or neighborhood to 
establish probable cause where the neighborhoods targeted are Black neighborhoods. 
For example, in Washington, DC, there are “Red Zones” in which residents are 
warned they may be subject to a search because it is a drug-free zone. These zones 
tend to fall in Black neighborhoods. 
 

• Incorporate Implicit Bias Arguments in Fourth Amendment Challenges:  
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o Defenders should educate the court on implicit racial bias by filing motions to 
suppress that incorporate IRB research.  

 
o Defenders may file a Motion to Authorize Funds for an Implicit Bias Expert who 

can explain the impact of IRB on police officers’ interpretation of ambiguous 
facts on the scene. Even if the court declines to authorize the funds or appoint the 
expert, the Motion will educate the judge and potentially influence his/her ruling.  

 
o In Whren v. United States, 517 U.S. 806 (1996), the Supreme Court held that as 

long as the facts give rise to an objectively reasonable basis for an officer to 
conduct a search or seizure, the fact that the officer was in fact motivated by the 
race of the target may not be considered by a court assessing the legality of the 
officer's actions. Because the only relevant issue is whether there existed an 
objective justification for the behavior, defense counsel should tie IRB arguments 
to the officer’s interpretation of the facts. Defense counsel might argue that the 
influence of implicit racial bias undermines the objective basis claimed by the 
officer by either: 

(1)  improperly skewing how they evaluated the facts on the scene and/or   

(2) how they recollect the facts at the hearing on the motion to suppress.107 

 Improperly skewing how police evaluated the facts on the scene: 
Research suggests that IRB causes officers to be more likely to interpret 
ambiguous behavior as consistent with criminal involvement when the target 
is Black. The judge should consider this influence when evaluating whether 
objective justification for the seizure actually exists. For example, when an 
officer testifies that the suspect “appeared nervous,” “uncooperative,” or 
“aggressive,” the defender might rely on implicit bias research to argue that 
police are more likely to interpret innocent behavior and innocuous facial 
expressions as hostile or aggressive when interacting with a Black male. In 
determining whether there is a reasonable basis to stop and frisk a suspect, 
the officer may make reasonable inferences from the facts in light of his 
experience, but the court should ensure that an officer's conclusions were in 
fact reasonable (i.e. unbiased) inferences based on experience rather than 
based on unconscious assumptions of criminality based on the skin color of 
the target. 
 

 Mis-recollection of facts at the hearing on the motion to suppress: 
Because implicit bias affects how we later remember facts, causing us to be 
more likely to misremember them in ways consistent with criminality when 
relating to Black people, trial courts should consider this influence when 
determining how much credit to give an officer's testimony regarding his 
memory of facts used to justify a stop, frisk, or search. This argument may 
be particularly useful when there is conflicting testimony about how the 

                                                 
107 Rapping, supra note 50, at 1026. 
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seizure occurred. The defender can point to the implicit bias research to 
argue that the officer is filling in details when the defendant is Black.   

 
• As noted above, the defender may ask the court to appoint an expert to testify to the 

potential effect implicit racial bias has on an officer both in the interpretation of the 
facts on the scene and in his recollection. The mere filing of the motion will provide 
the defender with an opportunity to educate the court.  
 

• If the court is reluctant to consider expert testimony without knowing whether the 
particular officer involved is influenced by implicit racial bias, the defender might 
request that the officer either be evaluated by the expert or submit to testing designed 
to answer this question.108 Of course, strategic considerations may weigh against such 
an approach as an officer who knows he is being evaluated for implicit bias may self-
correct to avoid bias on the test.  
 

• Defenders should develop a system to track the conduct of individual officers in the 
local jurisdiction to determine if there are any patterns and practices the officer is 
engaged in based on race. Defenders should check to see if any racial profiling 
claims, abuse claims, or civilian complaints have been filed against the officer. 
Defenders may access this information through the local courts and through FOIA 
claims filed with the local police department. 
 

F. Address Race in Fifth Amendment Challenges 
 
• Miranda applies in situations in which the suspect is in custody, that is, when the 

suspect is deprived of his freedom in any significant way. The Supreme Court 
recognized in JDB v. North Carolina, 564 U.S. 261 (2011) that age is relevant to the 
Miranda custody analysis. The Court stressed that children are particularly vulnerable 
to questioning by authority figures, who carry more weight with young people than 
adults. Race can exacerbate this dynamic when the police officer or officers are of a 
different race than our clients.   
 

• Defenders should be creative in thinking about ways in which race may affect the 
knowing, voluntary, and intelligent waiver of Miranda rights. Defenders should 
consider whether a Black child felt more intimidated in the presence of one or more 
white officers. 
 

G. Challenging Out-of-Court Identifications 
 
• Erroneous identifications account for over 75% of wrongful convictions where the 

defendant is exonerated through DNA evidence. See Innocence Project, Benjamin 
Cardozo School of Law, Reevaluating Lineups: Why Witnesses Make Mistakes and 
How to Reduce the Chance of Misidentification (2009), 
https://www.innocenceproject.org/wp-content/uploads/2016/05/eyewitness_id_report-

                                                 
108 Id. at 1026-27. 
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5.pdf. See also Innocence Project, Benjamin Cardozo School of Law, Eyewitness 
Misidentification, www.innocenceproject.org/understand/Eyewitness-
Misidentification.php (last visited Mar. 11, 2019). Incorporate cross-racial 
identification research in our pleadings. 
 

• Identifications are suggestive if the suspect is of a different race than other members 
of a lineup. Photo Array Identifications are extremely suggestive if:  
 

o The suspect’s photograph in an array is the only one that matches the 
description given of the perpetrator. See Bernal v. People, 44 P.3d 184, 193 
(Colo. 2002).  
 

o Certain features of the suspect stand out in his or her photograph in 
comparison to other youth in their photographs. See United States v. Gidley, 
527 F.2d 1345, 1350 (5th Cir. 1976).  
 

• But if a lineup contains members of the same race, that fact does not automatically 
mean that the lineup is not suggestive either.   
 

• Cross-racial identification: Where the victim and perpetrator are different races, 
counsel should introduce research (through motions and expert testimony) on cross-
racial identifications. Research shows that people are less able to recognize faces of a 
different race than their own due to a phenomenon known as “own-race bias.”109 In a 
recent case, the Supreme Court of New Jersey held that an instruction on the 
unreliability of cross-racial identification should be given “whenever cross-racial 
identification is in issue.” State v. Henderson, 27 A.3d 872, 926 (N.J. 2011). This 
case extended a rule established in State v. Cromedy that required cross-racial 
identification instruction only when such an identification is a “critical issue” and an 
identification is uncorroborated by other evidence.110 Ask for a jury instruction on 
cross-racial identification, even in bench trials. 
 

• Eyewitness testimony is the most common way of identifying criminal suspects. 
However, it is also the leading cause of wrongful convictions. Studies have shown 
that eyewitness identifications are often wrong and unreliable. See, e.g., Gary Wells 
& Elizabeth Olson, Eyewitness Testimony, 54 ANN. REV. PSYCHOL. 277 (2003) 
(review of variables that affect eyewitness identifications); Saul M. Kassin et al., On 
the “General Acceptance” of Eyewitness Testimony Research: A New Survey of the 
Experts, 56 AM. PSYCHOL. 405 (2001). Eyewitness experts can testify about the 

                                                 
109 See Elizabeth Loftus, EYEWITNESS TESTIMONY § 4.9 (1997 & Supp.1999); C.A. Meissner & J.C. Brigham, Thirty 
Years Of Investigating The Own-Race Bias In Memory For Faces: A Meta- Analytic Review, 7 PSYCHOL. PUB. 
POL’Y & L. 3 (2001). 
110 State v. Cromedy, 727 A.2d 457, 467 (N.J. 1999). See also Commonwealth v. Zimmerman, 804 N.E.2d 336, 344 
(Mass. 2004) (Cordy, J., concurring) (noting the unreliability of cross-racial identification is a subject “beyond the 
ordinary experience and knowledge of the average juror”) (internal quotations omitted); Harvey Gee, Cross-Racial 
Eyewitness Identification, Jury Instruction and Justice, 11 RUTGERS RACE & L. REV. 70 (2009); Sheri Lynn 
Johnson, Cross-Racial Identification Errors in Criminal Cases, 69 CORNELL L. REV. 934 (1984). 
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variables that often affect eyewitness testimony such as stress or cross-racial 
identification.  
 

• Defenders may educate the judge about the inherent problems of cross racial 
identification by filing a motion to appoint an expert that incorporates a summary of 
the research and the expert’s proffered testimony regarding the scientific evidence of 
misidentification and cross-racial ID.  Even if the judge does not grant the motion, the 
motion will educate the judge and potentially influence his/her rulings on the motion 
to suppress the identification or subsequent trial.  
 

• A sample pleading from the Family Court for the Fifth District of South Carolina, 
Richmond County is included in the Supplemental Materials for this lesson. This 
Memorandum of Points and Authorities in Support of Motion to Suppress Out-of-
Court Identification challenges the unreliability and suggestivity of a description 
based on little more than race, age, and gender and incorporates research on the 
fallibility of cross racial identification. 
 

H. Challenge In-Court Identifications 
 
• Any subsequent in-court identifications must be free of the taint of the illegally 

obtained out-of-court identification. See United States v. Crews, 445 U.S. 463, 472-
73 (1980) (dictum). Thus, if the defender is successful at suppressing the out-of-court 
identification, the defender should also seek to suppress the in-court identification as 
tainted. 
 

• The defender should argue that any in-court identification is inherently prejudicial. 
First, the youth will be standing where the witness knows a respondent should be and 
is likely to be the only youth in the room. Second, the defender may argue that the 
consistent portrayal of youth of color in the media as criminal adds to the prejudicial 
nature of the in-court identification procedure.111  
 

I. Consider Race in Plea Negotiations 
 
• In one empirical study measuring plea recommendations of defense attorneys, 

researchers found that the pleas attorneys felt they could obtain with a client of color 
contained higher sentences than with white clients and were significantly more likely 
to include jail time.112 
 

• Defenders should remain vigilant at the plea negotiation stage not to acquiesce to 
harsher punishments or worse pleas for their Black clients because of the 
dehumanization factor discussed above in implicit bias. See above Part IV. 

                                                 
111 See Michael Tonry, The Social, Psychological, and Political Causes of Racial Disparities in the American 
Criminal Justice System, in 39 CRIME & JUST. 273, 283 (2010) (summarizing studies). See also Jerry Kang, Trojan 
Horses of Race, 118 HARV. L. REV. 1489, 1550-53 (2005) (discussing ways in which local news provides data we 
use to develop opinions about criminal justice policy, including associating criminality with African Americans). 
112 Edkins, supra note 74. 
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• School-based referrals: Increases in school-based referrals have impacted youth of 

color at far greater rates than their white counterparts.113 Defenders should educate 
prosecutors when school-based referrals involve normal adolescent behavior. 
 

• Children of color should be diverted for behavior that would not be prosecuted 
in white communities: Disproportionate minority contact begins at arrest, but is 
perpetuated at the charging decision. Defenders should remind prosecutors that they 
should divert or decline to prosecute altogether children of color who are arrested, for 
example at school, for normal adolescent behavior that prosecutors know are not 
being prosecuted in white communities.114 Compare stories of your clients to, for 
example, your own children and collect stories from kids in other schools regarding 
consequences for similar behavior. 
 

• As suggested above, defenders should track the plea offers received for all clients and 
hold prosecutors accountable to offer clients similar plea offers across race and class.  
 
 

J. Address Implicit Bias in Voir Dire & Jury Instructions 

The trainer may opt to skip this section if there are no jury trials for 
delinquency cases in the local jurisdiction. However, even in bench 
trials, defenders may refer to existing or draft new “jury 
instructions” to frame arguments and remind the trial judge of the 
local law. Defenders should think creatively about how they might 
incorporate the information provided here in bench trials. 

• Voir dire can be used as an opportunity to both educate potential jurors about the 
effects of implicit racial bias, as well as to identify jurors who will be more attuned to 
how implicit bias may influence their own decisions and interpretations during 
trial.115  
 

• To further educate the panel, the defender may request that the panel take the Implicit 
Association Test as an educational tool.116 Even if the request is denied, the defender 
can use the motion to introduce the judge to the implicit bias research.117 

                                                 
113 See Kristen Henning, Criminalizing Normal Adolescent Behavior in Communities of Color: The Role of 
Prosecutors in Juvenile Justice Reform, 98 CORNELL L. R. 383, 411 (2013) (“The increase in referrals from schools 
to juvenile courts has dis- proportionately affected youth of color. For example, in Florida, black students were 2.5 
times as likely as white students to be arrested and referred to the state’s Department of Juvenile Justice in the 2007–
2008 academic year. In Colorado, black students were more than twice as likely as white students to be referred to 
law enforcement,” while “Latino students were 50% more likely than [w]hite students to be referred.” In 
Philadelphia, “a [b]lack student was three- and-a-half times more likely to be taken into police custody than a 
[w]hite student,” and “a Latino student was 60% more likely to be taken into police custody than a [w]hite student.”) 
114 Id. at 443-435. 
115 Rapping, supra note 50, at 1027.  
116 Id. 
117 Id. at 1030. 
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• Defenders may ask the judge to appoint an expert to explain implicit racial bias to the 

jury and to educate the jury on how it might lead to discriminatory decisions and how 
self-motivation may be used to overcome implicit racial bias.   

 
• At a minimum, defenders should ask the judge to explain implicit racial bias to the 

jury and to “instruct the venire on the influence it has over all of us and the risk it 
poses to the jury’s ability to reach a verdict based solely on appropriate 
considerations.”118 
 

o Federal Judge Mark W. Bennett includes a discussion of implicit racial 
bias in a PowerPoint presentation to the venire before he allows the 
attorneys to begin voir dire. He also asks jurors to take a pledge at the 
conclusion of jury selection. As part of the pledge, jurors must “pledge . . . 
not to decide this case based on biases. This includes gut feelings, 
prejudices, stereotypes, personal likes or dislikes, sympathies or 
generalizations.”119  
 

o Judge Bennett uses the following language: “Do not decide this case based 
on ‘implicit biases.’ As we discussed in jury selection, everyone, including 
me, has feelings, assumptions, perceptions, fears, and stereotypes, that is 
‘implicit biases,’ that we may not be aware of. These hidden thoughts can 
impact what we see and hear, how we remember what we see and hear, 
and how we make important decisions. Because you are making every 
important decision in this case, I strongly encourage you to evaluate the 
evidence carefully and resist jumping to conclusions based on personal 
likes or dislikes, generalizations, gut feelings, prejudices, sympathies, 
stereotypes, or biases. The law demands that you return a just verdict, 
based solely on the evidence, your individual evaluation of the evidence, 
your reason and common sense, and these instructions. Our system of 
justice is counting on you to render a fair decision based on the evidence, 
not on biases.” 

 
• Defenders should also attempt to identify jurors with explicit racial biases and strike 

them from the jury. Defenders will likely have more success at identifying and 
striking such jurors through an attorney-conducted voir dire.120 
 

o If attorney-conducted voir dire is not the norm in the local jurisdiction, the 
defender should file a motion for attorney-conducted voir dire, arguing 
that the defender, who knows the case better than the judge, is in a best 
position to consider how implicit racial bias may affect the outcome, to 
craft questions to reveal juror biases, and to evaluate responses to those 
questions..  

                                                 
118 Id.  
119 Id. at 1039. 
120 Id. 
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o During voir dire, jurors will likely feel pressured to give socially 

acceptable responses to questions about implicit racial bias. Thus when 
asking voir dire questions, defenders should “normalize” responses that 
might seem socially unacceptable or give them permission to question the 
very concept of implicit racial bias itself.121  
 

o In an effort to invite candor into the conversation and begin to identify 
those jurors who are particularly receptive or unreceptive to the idea of 
implicit bias, Jonathan Rapping from Gideon’s Promise has proposed the 
following language after the jury is educated on implicit racial by either 
the judge or defense counsel: “You have just learned about the concept of 
IRB. Not everyone agrees on the power of its influence or that they are 
personally susceptible to it. I'd like to get a sense of your reaction to the 
concept of subconscious racial bias and whether you are open to believing 
it may influence you in your day-to-day decision-making. Let me start by 
asking for your reaction to learning about the idea of implicit, or 
subconscious, racial bias.”122 
 

o Thereafter, defenders may ask jurors about their, or their friends or family 
members’, most impactful past experiences with members of another race. 
Asking about such experiences may expose implicit beliefs about 
members of another race that are not easily obtained when asking about 
racial biases directly.123 
 

o As potential jurors answer the questions, the lawyer should listen for 
attitudes and beliefs that will reveal the jurors' ability to overcome the 
influence of subconscious racial bias. Research that focuses on “de-
biasing,” or strategies to combat implicit biases suggest that people with 
egalitarian motivations are more likely to be conscious of bias pressures 
and, therefore, better able to counteract them. Likewise, people with 
positive associations with members of an “out-group,” or group that 
engenders implicit biases, will be better prepared to guard against those 
subconscious biases.124 
 

K. Incorporating Race at Trial  
 

• Opening Statements and Closing Arguments 
 

o To fight against implicit racial bias, defenders should use a “narrative” 
during the opening statement that pushes back on racial stereotypes and 
frames our clients under a schema, such as “loving son” or “hard working 

                                                 
121 Id. 
122 Id. at 1032. 
123 Id. at 1030. 
124 Id. at 1034 
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student,” that are different than those stereotypically associated with the 
client.125 
 

o Defenders should incorporate ideas about fairness and equality throughout 
opening statements.126 
 

o Defenders may mention other members of the same racial group who defy 
racial stereotypes.127 
 

• Defense theories 
 

o Racial bias to intentionally falsely accuse 
 
 If a witness has shown any explicit racial bias, racial bias may be 

raised as motivation for falsely accusing our client. 
 

o Cross-racial misidentification 
 

 Even if the court has not suppressed the out-of-court identification 
for being unconstitutionally unreliable, defenders can still ask to 
present evidence to the trial court on the unreliability of cross-
racial identification for the purposes of negating the weight of the 
evidence presented. The motion for an expert witness once again 
gives the defender an opportunity to present the judge with 
information in implicit racial bias and the fallibility of eyewitness 
identifications, especially cross-racial identifications.  
 

o Unreasonable interpretation of “threats” 
 
 Numerous social studies have indicated that racial bias causes 

people to interpret the behavior of young black men as more 
aggressive, criminal, and threatening than other people.128 Felony 
threats often requires the court to examine the subjective 
experience of the victim and interpreting whether it was reasonable 
to interpret what was said to them as a threat in context. See, e.g., 
In re L.B., 73 A.3d 1015 (D.C. 2013).  

 
o Improper Prosecutorial Conduct During Trial 

  
 Defenders may object to arguments by the prosecution during their 

opening statements, closing statements, and examinations that play 

                                                 
125 Rapping, supra note 50, at 1037-38. See also Pamela A. Wilkins, Confronting the Invisible Witness: The Use of 
Narrative to Neutralize Capital Jurors’ Implicit Racial Bias, 115 W. VA. L. REV. 305 (2012). 
126 Rapping, supra note 50, at 1037-38 
127 Id. 
128 See supra notes 47-55; 72-78.  
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up to, rely on, and encourage racial biases. The local jurisdiction 
may have case law that delineates the limitations of what 
prosecutors may say. Improper prosecutorial statements may 
impermissibly interfere with our client’s right to a fair trial. See 
Andrade v. United States, 88 A.3d 134 (D.C. 2014). 
 

 A collection of excerpts from sample pleadings from the Illinois Office of State 
Appellate Defender is included in the Supplemental Materials for the lesson. 
This collection contains a series of excerpts that incorporate explicit racial 
arguments in a variety of contexts including a request for reversal and remand for 
a new trial after a judge’s racial remarks during trial. Other contexts include a 
challenge to juvenile transfer, a challenge to DNA collection, and a challenge to 
the use of prior arrests at sentencing.  

 
 

L. Address Race in Disposition Arguments 
 

• Defenders should think creatively about how to incorporate implicit racial bias 
research in disposition letters or memorandum to the judge as a way of promoting 
a defense-crafted disposition plan, as opposed to what the probation department or 
prosecutor is asking for.  
 

The trainer might ask participants to do a “quick write” in which 
they brainstorm creatively about ways they might frame implicit 
bias in the context of disposition.   

 
• The disposition letter/memo to the judge might tell a story about how the 

individual client defies “stereotypes.” Prof. Pamela Wilkins suggests that by 
getting factfinders to focus on one schema (say, the mechanic), we can “inhibit 
the activation of stereotypes associated with another category.”  In the criminal 
context, defenders may shift the decision-makers focus from the typical 
narratives associated with Black youth to more positive “schema” associated 
with an individual client, such as son, brother, dedicated employee, athlete, 
student, volunteer, good neighbor, father, etc.).129 

 
• Defenders should push against the implicit perceptions of culpability associated 

with race. 
 

o As pointed out earlier in the lesson, all youth have similar rates of psycho-
social adolescent development across racial and socio-economic groups. 
Defenders should push against over-pathologizing normal adolescent 
behavior among Black and Latino youth. Be sure to punctuate your 
arguments with research, especially research on desistance. 
 

                                                 
129 Rapping, supra note 50, at 1037-38; Wilkins, supra note 126. 
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o Defenders may incorporate the research from Handout #1: Race and 
Adolescence into disposition letters.  
 

• Defenders might use disposition letters and arguments to highlight the statistics 
that document racial disparity in sentencing/disposition in the local jurisdiction. 
The defender may appeal to the judge’s egalitarian principles, commitment to 
fairness, and desire to reduce disproportionate confinement of Black youth by 
using less restrictive, but equally safe and effective, alternatives.    
 

• The defender should consider whether a client’s record of prior arrests is affected 
by the client’s race. The defender might object to the consideration of prior arrests 
that were unsubstantiated or dismissed early in the case. As noted above, the 
Supplemental Materials for this lesson include a collection of pleading excerpts 
from the Illinois Office of State Appellate Defender. This collection contains a 
series of excerpts that incorporate explicit racial arguments in a variety of 
contexts including a challenge to the use of prior arrests at sentencing. 
 

• The defender should identify and recommend programs that are culturally 
competent or attentive to the client’s cultural needs. For example, in Memphis, 
TN one defender identified an all-black sorority to provide mentoring to her client 
and talked to the judge about the strong example educated black females would 
provide.  
 

• The defender should help stakeholders understand that some children in other 
cultures may appear more developmentally mature than they actually are (e.g., life 
experiences have led to forced self-reliance and adult work and responsibilities).  
 

• The defender should be wary of and resist the over-servicing youth who are 
primarily in need of academic help. 
 

• The defender should make sure all evaluations are culturally competent. The 
defender should ask for a second opinion when necessary.  
 

• The defender should consider whether the youth’s history and unique culture offer 
mitigation or explanation for the offense.  
 

• The defender should advocate against the placement of non-English speaking 
youth in residential facilities or other placements with no staff that speak the 
youth’s language.  
 

M. Raising Race at the Post-Disposition Stage: Race and conditions of confinement 
 

• Defenders should consider how a youth’s race may impact their experience while 
incarcerated.  
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• Defenders should monitor the youth’s safety, access to relevant services, 
opportunity to practice his or her religion, and ability to understand and 
communicate with other youth and staff. Defenders should be prepared to take 
remedial steps if necessary. Additionally, defenders should ensure that every 
client is placed in a facility in which the staff is able to communicate with them in 
their first language. 
 
o Classification 

 
 Many detention facilities “classify” youth into various categories for 

purposes of housing, solitary confinement, and other services.  The 
defender should be alert for trends that seem to follow along racial lines. 

 
o Gang affiliation 

 
 The defender should be alert to housing classifications in detention 

facilities that presume that youth of certain races are gang involved.  
 

o Discipline 
 
 The defender should be alert for alleged disciplinary violations that seem 

to be affected by race.  
 The defender should try to represent youth in disciplinary hearings in 

detention facilities.  
 

 
VI.  The Difficulty of Raising Race in a Delinquency Case (15 minutes) 

The trainer should acknowledge how difficult it is to raise race in 
juvenile and criminal cases and engage participants in a 
conversation about why juvenile defenders are often reluctant (or 
afraid) to raise race in delinquency cases.   

 
• The trainer should ask participants to articulate some of their fears by asking:  

 
o “Has there been a time in your practice that you could have raised race in 

the case, but did not? Why not?” 
 

o “What are some of your fears in raising race in juvenile cases?  What are 
some of the challenges you anticipate in raising race in juvenile cases?” 

 
• The trainer should write these barriers and obstacles on the board as they come 

up.  The discussion points that follow will help the trainer facilitate a 
conversation on these issues. 

 
 A.  Challenges and Fears Associated with Raising Race 
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• Fear of alienating the judge, such that it impacts one or more of our clients 

negatively  
• Fear of being discounted and discredited in all cases  
• Fear of becoming the “race lawyer” 
• Risk that we will be perceived as calling other stakeholders “racists” 
• Lack of knowledge about implicit bias research 
• Lack of a legal hook upon which to hang the racial argument 

 
B.  Overcoming Fears and Challenges  
 

The trainer should engage the audience in brainstorming strategies 
and tips for overcoming fears and challenges associated with 
raising race. Some examples include discussion how defenders 
should: 

 
• Be courageous. 

 
• Talk to clients and get the clients’ permission and support. Attorney sensitivity to 

racial oppression may increase client satisfaction.  Some research has looked at 
the relationship between racial attitudes and clients' perceptions of service 
delivery. In a study of mental health case managers and their clients, researcher 
Sharron M.Singleton-Bowie found that “clients whose case managers scored 
higher on the Racial Oppression Sensitivity Scale felt better about the services 
they received and had less difficulty in receiving services than clients whose case 
managers were less sensitive to racial oppression issues.”130 
 

• Think about messaging:  
o What is the message 
o Who is the messenger  
o How the message is delivered 

 
• Back arguments up with research – unassailable research. 

 
• Get a team of like-minded folks to join in the messaging.  Share your ideas with 

your colleagues and if possible, get support from the leadership in your defender 
office.  
 

• Find unlikely messengers (e.g., prosecutors or probation officers —at the local, 
state, or even national level—that share your concern) 
 

                                                 
130 Hartley & Pertrucci, supra note 81, at 169 (citing Sharron M. Singleton-Bowie, The Effect of Mental Health 
Practitioners' Racial Sensitivity on African Americans' Perceptions of Services, 19 SOC. WORK RES. 238, 241 
(1995).   
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• Be thoughtful about how to raise race. Language and tone are important. 
 

• Raise race strategically, especially at first, choosing the most appropriate cases. 
 

• Manage our own expectations. Understand that judges may be resistant at first but 
may be gradually educated over time. 
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VII. Forensic Exercises (30 minutes) 

The trainer will need to decide whether to use the forensic exercises and whether or not to 
break into small groups. The large group discussion in Parts I – V is likely to be rich and 
engaging, thereby limiting the time for small group exercises. The large group also 
provides a broad opportunity for everyone to learn from one another. The trainer may 
also want to skip the forensic exercise to allow time for a discussion about systemic 
reforms.  
 
That said, the small groups may allow participants time to delve more deeply into 
creative strategies for effectively raising race throughout a delinquency. The trainer will 
need to decide how to proceed. 

Exercise A 

You represent Jeremy Jones. Jeremy is a 15-
year-old Black male who attends East High 
School and identifies as Muslim.  
 
On January 10, Jeremy and his friend Rashaun, 
another 15-year-old Black male who also 
identifies as Muslim, were hanging out at a bus 
stop waiting for a city bus to arrive to take 
them home after school. It was a very cold day. 
Jeremy was wearing a ski mask that obscured 
part of, but not all of his face, a heavy coat, and 
gloves. Rashaun was wearing a puffy 
Northface jacket and a traditional Muslim kufi 
on his head.  
 
Jeremy tells you that while hanging out, he and 
Rashaun began to horse around playfully. 
They became very loud, made fun of each 
other, used profanity, and took turns chasing 
each other play fighting. Another awaiting 
passenger went around the corner and found 
two police officers, and told them, “There are 
some big black kids running around at the bus 
stop around that corner that are disturbing me. 
I cannot tell if they are really fighting or not. 
One of them is wearing a ski mask, and the 
other is accusing him of taking his cell phone. 
They are just making me really nervous.”  
 

The two police officers, Officer Hardy and 
Officer Clemson, walked around and 
approached Jeremy and Rashaun, who were 
laughing and yelling at each other. When 
Jeremy and Rashaun saw the officers, Jeremy 
tells you that they stopped yelling, stood up 
straight, and looked away from the officers. 
Officer Hardy asked the boys what was going 
on. Jeremy tells you that he told him “We were 
just playing, we are friends.”  
 
Officer Hardy then told Jeremy to take off his 
ski mask. Jeremy pulled his ski mask down 
below his chin so that his entire face was 
exposed. Jeremy said that Officer Hardy 
reached over and pulled Jeremy’s ski mask off 
over his head, and that when Officer Hardy did 
this, Jeremy yelled “Don’t touch me!” and 
quickly reached to grab his ski mask back.  
 
Officer Hardy alleges that Jeremy tried to hit 
him and said “Motherfucker, who do you think 
you are trying to touch me?” Officer Hardy 
grabbed his arm and placed him into a disabled 
position with his hand behind his back.  
 
Rashaun said “Leave him alone! Let him go! 
Y’all are some…,” at which point Officer 
Clemson said “You finish what you were 
gonna say and I’ll smack that stupid kufi right 
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off your head.” The police allege the Rashaun 
lunged at the police officer and that Officer 
Clemson responded by placing him under 
arrest.  
 
Jeremy and Rashaun tell you that Rashaun 
never lunged toward the police, but that 
Officer Clemson responded to Rashaun’s 
comment “Leave him alone! Let him go!” by 
hitting him in the face and placing him in 
handcuffs.  
 
Jeremy saw this happen and began to struggle 
to get away from Officer Hardy. Officer Hardy 
alleges that Jeremy kicked him and said “I 
cannot believe you fucking pigs just hit him!” 
Jeremy insists he said “Stop disrespecting our 
religion!” and did not move.  

 
Officer Hardy placed Jeremy in handcuffs. As 
the officers were leading them away, Jeremy 
tells you that they tugged him in a way that hurt 
his wrists and that they placed them both on the 
sidewalk near the bus stop face down, while 
Officer Hardy went to go get a police car. 
Jeremy tells you that the Officer also kicked 
him as he walked away. Because it was during 
rush hour, Jeremy and Rashaun were face 
down on the sidewalk as many people walked 
past. This is not included in the police report. 
 
Jeremy has been charged with Assault on a 
Police Officer- Resisting Arrest and Wearing 
Hoods or Masks (Misdemeanor). For purposes 
of this Exercise, please assume that the listed 
offenses have the following elements: 

 
Assault on a Police Officer- Elements of the Offense 

a) No person may assault, resist, oppose, impede, intimidate or interfere with a 
police officer if the person knows he or she is a police officer and acted 
voluntarily and on purpose; 

b) A person may defend against excessive force used by an officer reasonably 
necessary for his or her protection, but no more force than necessary.    

 
Wearing Hoods or Masks (Misdemeanor) – Elements of the Offense 

a) No person 15 years of age or older, while wearing any mask, hood, or device 
whereby any portion of the face is hidden, concealed, or covered as to conceal 
the identity of the wearer, shall:  

i. Enter upon, be, or appear, upon any lane, walk, alley, street road, 
highway, or other public way; 

ii. Enter upon, be or appear upon within the public property; 
iii. Hold any matter of meeting or demonstration.  

b) The provisions of subsection (a) of this section apply only if the person was 
wearing the hood, mask, or other device:  

i. With the intent to intimidate, threaten, abuse or harass any other 
person; 

ii. With the intent to cause another person to fear for his or her personal 
safety, or, where it is probable that reasonable persons will be put in 
fear for their personal safety by the defendant’s actions, with reckless 
disregard for that probability; or 

iii. While engaged in conduct prohibited by civil or criminal law, with the 
intent of avoiding identification. 

 
1. How strong do you believe this case will be at trial? Why or why not?  
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2. Do you suspect that race has played a role in Jeremy’s interaction with the police, and 

if so, how?  
 
3. How and where can we raise the issue of race in Jeremy’s defense?  
 

Trainers should press the participants to address each of these stages/aspects of  
the case:  

 
Pretrial 
Legislative Challenges 
Suppression Issues  
Trial Theory 
Disposition 

 
4. What challenges will we face? 

 
5. How will research about implicit bias be useful, if at all? 

 
6. What next steps would you take in approaching these charges? 
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VIII.   Systemic Change (10 minutes) 
 
 

The trainer may choose to engage participants in a discussion 
about systemic reform as a wrap up of the Lesson. It can be done 
instead of or after the Forensic Exercise, depending on time and 
the needs of the participants. 

 
• Defenders can take an active role in systemic change to decrease racial disparities 

and reduce the impact of implicit bias, specifically: 
 

• There is some debate about whether training and education to increase the cultural 
competence of police officers and others are effective in reducing racial 
disparities, or whether structural changes that focus on oversight and reform of 
police accountability measures provide the greater impact.  

• Defenders should identify structural problems that are contributing to racial 
disparity. For example, arrest quotas that encourage officers to make excessive 
numbers of arrests may be a significant factor in the local jurisdiction.  
 

• Defenders may engage in legislative advocacy or recommend legislative 
amendments to advocacy organizations that may lobby for reform. For example, 
defenders may consider the following: 
 

o A bill that would outlaw racial profiling and strengthen its definition, as 
well as provide a private right of action for innocent victims of profiling. 
 

o A bill creating an Office of the Inspector General, an independent office 
that would review the civil rights and liberties impact of police policies 
and practices and make recommendations for reform. (The NYPD has its 
own Office of Internal Affairs, but proponents of the measure say that an 
independent agency would provide greater oversight and accountability.) 
 

o A bill requiring that police give the equivalent of Miranda warnings 
before a “consensual” search. This measure is considered important to 
counter an atmosphere in which police leadership have counseled young 
people to consent to search — whether or not probable cause exists — if 
they want to avoid arrest. 
 

o A bill requiring that police state their name and badge number when 
conducting a stop and frisk. 
 

o A bill requiring racial impact study whenever a new criminal law is passed 
or amended. 
 

• Defenders may advocate for “school offense protocols” to limit the impact the 
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juvenile justice system has on students in schools with an increased police 
presence, which disproportionately impacts youth of color 
 

• Defenders should be collecting data on arrests, detention decisions, diversions, 
no-papers, charges, pleas and dispositions to hold stakeholders accountable.  
 

• Drawing upon racial disparity arguments, defenders should advocate for increased 
resource allocation to improve the quality of defense through increased 
investigative resources, lightening the caseloads for individual defenders, and 
attracting quality attorneys to the field. 

 
•  Defenders should engage stakeholders in brown bag lunches, trainings and 

presentations. Include clients as presenters in legal training programs to talk 
about the indifferent treatment they have received at the hands of defense 
attorneys and other criminal justice system personnel. 
 

• Defenders should serve on racial equity committees in the local juvenile court. 
 
• Defenders should co-sponsor conferences with prosecutor (race and adolescence).  
 
• Bringing judges into the conversation about race. 
 
• Defenders may partner with probation officers and sponsor CPU credits on race 

and adolescence. 
 

• As noted above, defenders should address the impact of implicit racial bias within 
our own offices through self-education, holding ourselves accountable for the 
impact our implicit biases have on our representation and diversifying our 
workforce. 
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