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JTIP Unit XII: Holistic Juvenile Defense Advocacy
Lesson 40, Advocacy in School Discipline Cases  
(1.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand how school disciplinary proceedings impact the delinquency case and develop basic 
advocacy skills needed to represent youth at such proceedings, particularly when the delinquency and disciplinary 
proceedings arise out of the same alleged school-based conduct.

Objectives
Juvenile defender will:

•	 Become familiar with key cases and legal principles related to school discipline, including Goss v. Lopez ;

•	 Develop the advocacy skills necessary to protect the due process rights of youth facing school disciplinary 
proceedings and reduce the likelihood of a long-term suspension or expulsion being imposed;
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•	 Understand additional protections afforded to special education students facing discipline in school;

•	 Understand how school disciplinary proceedings may provide important discovery and investigatory leads, 
impeachment material and other advantages in a juvenile delinquency case arising out of the same alleged 
school-based conduct;

•	 Understand how success in a school disciplinary hearing can reduce pretrial detention and improve disposition 
options in a delinquency case; and 

•	 Identify school policies and procedures that facilitate the school-to-prison pipeline. 

Training Materials:
•	 Trainer should locate and distribute the following materials, which are usually available on the internet and 

should always be available at the local school or school board office: 

 ° Local school board regulations

 ° Local school disciplinary handbook or code of conduct 

 ° Local student rights and responsibilities or procedures for discipline

 ° List of local advocates who represent students in school disciplinary proceedings

•	 Goss v. Lopez, 419 U.S. 565 (1975) (trainer to provide)

•	 Forensic Exercise: Advocacy in School Discipline Cases

•	 Bibliography
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Trainer’s Overview

Note To Trainer

This training is most effective when taught in conjunction with Lesson 39 – Advocacy in 
Special Education Cases. If these lessons are taught during the same program, the trainer 
may eliminate Section IV of this lesson entirely, as the same material is covered in Advocacy 
in Special Education Cases.

I. Relevance of Disciplinary Hearings in the Delinquency Matter (15 minutes)

•	 The trainer should facilitate a discussion with participants on the importance and advantages of defender 
advocacy at school disciplinary hearings for alleged conduct that is also the basis of delinquency proceedings.

A. Overview 

B. Advantages of Defender Advocacy at the School Disciplinary Hearing 

II. Suspension or Expulsion of a General Education Student (15 minutes)

•	 The trainer should guide participants through the various constitutional due process protections established in 
Goss v. Lopez and its progeny that are afforded to students facing short- or long-term suspensions and expul-
sion. The trainer should highlight any heightened procedural protections established in state or local disciplinary 
statutes, regulations, school board policies or local case law, and distribute hard copies of any local manuals or 
handbooks containing these protections if available. 

A. Right to Due Process

B. Short-Term Versus Long-Term Suspensions or Expulsion 

C. Level of Due Process

III. Representing Youth at School Disciplinary Hearings (15 minutes)

•	 The trainer should familiarize participants with the format of school disciplinary hearings and discuss advocacy 
techniques and strategies that can be used to effectively prepare for and represent clients at such hearings. 

A. Format of School Disciplinary Hearings 

B. Preparing for School Disciplinary Hearings 

C. Defense Strategies 

D. Post-Decision Considerations
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IV. Special Education Students and School Disciplinary Action (15 minutes)

•	 The trainer should guide participants through effective strategies for using the heightened procedural protec-
tions for special education students in school discipline proceedings to challenge the suspension or expulsion of 
disabled clients and to address the behavioral needs that led to their involvement in the juvenile justice system.

A. Overview of Special Education

B. Long-Term Suspensions and Expulsions of Special Education Students

C. Positive Behavior Interventions and Supports (PBIS)

V. Forensic Exercise: Advocacy in School Discipline Cases (30 minutes)

•	 The trainer should distribute the Fact Pattern and allow participants 5 minutes to read Part 1 of the exercise. 
The trainer should move through the questions in Part 1, one at a time, allowing the participants to answer out 
loud and interact with one another. 

•	 The trainer should then allow participants an additional 5 minutes to read Part 2 of the exercise and follow the 
same process for discussing answers.



Lesson 40: Advocacy in School Discipline Cases 5

Trainer Notes
I.  Relevance of Disciplinary Hearings in the Delinquency Matter

Note To Trainer

The trainer should engage participants in an interactive discussion by asking the following questions:

•	 How many of you have represented a client in a delinquency case arising out of an inci-
dent that occurred at a school or school-related activity? How many of you have repre-
sented a youth who was referred to juvenile court by a school official? 

•	 To your knowledge, how many of those cases had a companion school disciplinary hear-
ing? How many of you represented the child in the school hearing? 

•	 What were the advantages (or what might the advantages be) of representing the client 
at the school disciplinary proceeding?

•	 How many of you have requested or subpoenaed the school records relating to the inci-
dent that led to the delinquency (and possible disciplinary) charges? Were these helpful 

in your representation of the client? How? 

The trainer should then use the following Training Notes to guide the discussion.  

A. Overview

•	 It is not uncommon for a student’s school disciplinary matter to lead to delinquency charges in juvenile 
court. Often the school will call the local law enforcement authorities, or the school’s designated School 
Resource Officer will become involved in disciplinary matters, resulting in the youth’s arrest.  

•	 In these cases, the youth will not only face delinquency charges in court, but also will also face long-
term suspension or expulsion from school for the same matter.  

B. Advantages of Defender Advocacy at the School Disciplinary Hearing

•	 School disciplinary hearings have a significant impact on delinquency proceedings given that school at-
tendance and school behavior are generally a critical factor for the judge in decisions regarding pretrial 
detention and disposition. When the delinquency case and the school disciplinary hearing arise out of the 
same alleged conduct, the school disciplinary proceeding may be an important source of discovery and 
investigation. Given the important link between the school hearing and the delinquency proceeding, the 
defender should be involved in the school matter whenever possible. At a minimum, the defender should 
closely monitor and assist any education advocate who represents the youth at the school hearing. 

•	 Opportunity for Discovery

 ° Usually the suspension/expulsion hearing occurs before the trial in the delinquency matter. Disciplin-
ary hearings are a good source of discovery for the defender. At the hearing, the defender may have 
an opportunity to hear the school’s case, listen to witness testimony (or read witness statements) 
and cross-examine witnesses about issues the defense may raise at trial.  

 ° The school will often present all of the evidence they have against the student. As such, the hearing 
serves as a preview of trial, allowing the defender to better evaluate evidence against the client and 
identify weaknesses in the prosecution’s case. 
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•	 Investigative Leads 

 ° Information provided at the hearing may give the defender investigative leads (e.g., witnesses to 
interview, documents to subpoena, video surveillance to subpoena, etc.).

 ° The school hearing may be the only opportunity the defender will have to interview witnesses or 
complainants who are minors, as the parents/guardians of those minors may refuse to allow the 
defender to speak with them. Likewise, school officials who are afraid of being sued or who are oth-
erwise disinclined to speak to a defense lawyer will have no choice but to talk at a school disciplin-
ary hearing. 

•	 Impeachment Material

 ° Since school disciplinary hearings should be recorded, all testimony at the hearing can be used as 
impeachment material at trial in the youth’s delinquency matter. A witness who makes statements at 
the disciplinary hearing may also testify at trial. The defender should make sure that they receive a 
transcript of the school disciplinary hearing.

Practice Tip

If the school hearings are not routinely recorded as required in some jurisdictions, the defender 
should bring a tape recorder and/or an investigator to observe the hearing.

 ° Similarly, any written statements made by witnesses and all documentation regarding the school 
incident may be used as evidence at trial. The defender should request these documents from the 
school before the disciplinary hearing. 

•	 Prevent Client From Making Incriminating Statements

 ° Not only may testimony from the school hearing be used against the government witness as im-
peachment, but testimony from the school hearing may also be used against the client. 

•	 Reducing Pretrial Detention and Improving Disposition Options

 ° The child’s school attendance and behavior at school are critical factors in the juvenile court’s 
decision to release or detain a child pending trial and in the court’s identification of an appropriate 
disposition plan. A defender who is able to prevent a child from being suspended or expelled will 
have a better chance of securing the child’s release or preventing the child’s out-of-home placement 
at the time of disposition.

 ° The defender may also learn a great deal about the child’s academic, vocational and cognitive 
strengths and weakness while preparing for a school disciplinary hearing. This is information the 
defender may also use to help the client at various stages of the delinquency case. 
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Practice Tip

In some jurisdictions, juvenile defenders are prohibited from engaging in school-based advo-
cacy by rule or statute, or are practically constrained from engaging in such representation 
due to high caseloads and lack of resources. Partnering with educational advocates in these 
jurisdictions is crucial, as is obtaining all records and information related to school disciplin-
ary proceedings when they occur. In jurisdictions where defenders are not able to represent 
youth in school disciplinary hearings, the trainer should ask participants to brainstorm potential 
partners and resources for school disciplinary advocacy, such as community organizations, law 
school clinics and trained volunteers.

II. Suspension or Expulsion of a General Education Student

A. Right to Due Process 

•	 Students are guaranteed protection against unfair discipline under the Due Process Clause of the Four-
teenth Amendment. 

•	 The Supreme Court specifically held that students who face suspension from school are entitled to due 
process. Goss v. Lopez, 419 U.S. 565, 581 (1975).

B. Short-Term Versus Long-Term Suspensions or Expulsions

•	 10-Day Suspensions

 ° The Supreme Court held in Goss v. Lopez, 419 U.S. 565 at 581 that any student suspended for 10 
days or less is entitled to: 

a. Oral or written notice of the charges

b. Brief description of the evidence supporting the charges

c. An opportunity to present his or her side of the story

 ° Due process in this context just requires that there be an informal conference with a school official 
about the discipline with the above requirements.  

 ° Should the student pose a serious danger to persons or property and notice is not feasible, the 
conference should be held as soon as practicable. Id. at 582-83.

 ° NOTE: This is not a full adversarial hearing and the student does not have the right to have counsel, 
confront witnesses or call defense witnesses. Id. at 583.

•	 Expulsions and Long-term Suspensions1 

 ° Expulsions and suspensions longer than 10 days require more formal hearings with significant proce-
dural protections; however, it is not entirely clear what process is necessary. Id. at 584. Jurisdictions 
vary on how much process is required in expulsion and suspension hearings.

a. For instance, the Sixth Circuit held that students do not have a constitutional right to confront 
and question witnesses in school disciplinary hearings. See Newsome v. Batavia Local Sch. Dist., 
842 F.2d 920, 925-26 (6th Cir. 1988).

1 Much of the information in this section was drawn from Brent M. Pattison’s article Questioning School Discipline: Due Process, Confrontation, and School Discipline Hearings, 
18 Temp. pol. & Civ. RTs. l. Rev. 49 (2008).
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 ° Jurisdictions also differ on whether witnesses must appear at the hearing or if they are allowed to 
submit a written statement in lieu of their presence.  

a. If a key witness does not appear at the disciplinary hearing and only supplies a written state-
ment of his or her testimony, the defender should argue that his or her client must have an oppor-
tunity to confront or question the witness. See, e.g., Carey v. Maine Sch. Admin. Dist. No. 17, 
754 F. Supp. 906, 919 (D. Me. 1990).

C. Level of Due Process

•	 A full judicial hearing is not always required, but the fundamental aspects of an adversarial proceed-
ing should be available at disciplinary hearings in which expulsions or long-term suspensions are being 
sought. See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961). For instance, access 
to the names of witnesses, an oral or written account of witness testimony, and an opportunity to pres-
ent a defense should be available. Id.

•	 Mathews v. Eldrige, 424 U.S. 319 at 333-35, provides some guidance on what factors should be consid-
ered when deciding what process is due:

 ° Private interest at stake

 ° Risk of erroneous deprivation of that interest through the procedures being used and the value of 
procedural safeguards

 ° Government’s fiscal interest and administrative burdens

•	 State and federal cases following Goss and Mathews have established that students facing suspension 
for more than ten days or expulsion have a right to a hearing with procedural safeguards that include:

 ° The right to a hearing prior to imposition of the suspension; 2

 ° The right to counsel;3 

 ° The right to notice of the allegations against them;4 

 ° The right to an impartial hearing officer;5

 ° The right to a recorded hearing;6 and

 ° The right to present witnesses and evidence.7 

2 See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 158-59 (5th Cir. 1961).
3 See Black Coal. v. Portland Sch. Dist. No. 1, 484 F.2d 1040, 1045 (9th Cir. 1973).
4 See Fielder v. Bd. of Educ., 346 F. Supp. 722, 730 (D. Neb. 1972).
5 See Gonzales v. McEuen, 435 F. Supp. 460, 464-65 (C.D. Cal. 1977).
6 See Speake v. Grantham, 317 F. Supp. 1253, 1257-58 (S.D. Miss. 1970) (noting that when a defendant university seeks an expulsion, the court has previously required that the 
university transcribe the hearing and provide copies of the transcript to the student’s counsel), aff’d, 440 F.2d 1351 (5th Cir. 1971). But see Jaksa v. Regents of Univ. of Mich., 597 
F. Supp. 1245, 1252 (E.D. Mich. 1984) (arguing that handwritten notes may be sufficient to satisfy a constitutional requirement that the hearing be recorded verbatim, if there is in 
fact any such requirement at all), aff’d, 787 F.2d 590 (6th Cir. 1986).
7 See Dixon v. Alabama State Bd. of Educ., 294 F.2d at 159.
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III. Representing Youth at School Disciplinary Hearings8 

A. Format of School Disciplinary Hearings

•	 Impartial Panel or Hearing Officer 

 ° Before the disciplinary hearing, the defender should research and understand the format of these 
hearings in his or her jurisdiction. Jurisdictions differ on who actually hears the matter. In some 
jurisdictions, an administrative panel holds the hearings; other jurisdictions require that the school 
board or an appointed hearing officer hear them.

 ° The panel or appointed hearing officer may not be anyone from the school attempting to suspend or 
expel the student. In theory, whoever hears the matter must be a neutral party, although in practice 
it is often an employee from the school district’s central office.  

•	 Hearing on the Record

 ° The hearing should be taped, regardless of who hears the matter. A transcript of the proceeding is 
critical should the client want to appeal the decision.  

 ° Some jurisdictions only require that accurate notes be taken during the hearing rather than a tape 
recording. Under these circumstances, the defender should bring a tape recording device if his or her 
jurisdiction does not provide such technology.  

•	 Level of Formality

 ° A degree of formality is required at disciplinary hearings involving suspensions greater than 10 days 
or expulsions. However, jurisdictions vary on what constitutes the proper “degree of formality.”

 ° Some jurisdictions follow a formal structure comparable to a trial. At such hearings the defender 
makes an opening statement, the case is presented through witness testimony, the defender has an 
opportunity to cross-examine the school’s witnesses and closing statements are made.

 ° Other jurisdictions conduct the hearing more like a meeting where the parties just discuss the matter 
and what occurred.  

B. Preparing for School Disciplinary Hearings

•	 Review State Regulations and Educational Code

Note To Trainer

At this point in the training, the trainer should describe and cite any major statutory protections par-
ticular to the state in which the training is being held. The trainer should also provide copies of the 
manual, handbook or code of conduct containing the disciplinary policies of the local school district. 
If such materials are unavailable, the trainer should encourage defenders to look up their jurisdic-
tion’s school disciplinary code and become familiar with how much process is due to their client at 
disciplinary hearings.

8 Much of the information for this section was drawn from the Juvenile Justice Project of Louisiana & Families & Friends of Louisiana’s Incarcerated Children publication entitled 
How to Prepare for a Disciplinary Hearing: A Guide for Parents and Advocate, available at http://pyramidparentcenter.org/pdfs/advocacyTools/HowToPrepareForADisciplinary-
Hearing.pdf. See also Julie Waterstone, Am. Bar Ass’n, Children’s Rts Litigation, Effective Advocacy in School Discipline Proceedings (2012), available at http://apps.americanbar.
org/litigation/committees/childrights/content/articles/0110_waterstone.html; Melissa Frydman & Shani King, School Discipline 101: Students’ Due Process Rights in Expulsion 
Hearings, 40 CleaRinghouse Rev. 370 (Sept.-Oct. 2006), available at http://www.law.ufl.edu/faculty/king/school-discipline.pdf.
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 ° The defender should review his or her state’s regulations, statutes, case law, school disciplinary 
code and student rights and responsibilities to determine the scope of the client’s due process rights. 
This will also give the defender a sense of what offenses can and cannot result in long-term suspen-
sion or expulsion.

a. The local school disciplinary code, rights and responsibilities, regulations and procedures are 
often available online. At a minimum, the code should be available through the local school or 
school district office.

b. It may be useful for the defender to consult with someone who has represented clients in 
suspension/expulsion hearings in his or her jurisdiction to get a better sense of the audience and 
how the hearing is structured.  

•	 Review the Suspension/Expulsion Packet

 ° The defender should call his or her client’s school and request all documentation that will be pre-
sented and used at the disciplinary hearing. The defender should fax or mail a release form signed 
by both the client and the parent/guardian for these documents.

 ° Depending on the jurisdiction, there may be witness statements in the packet. The defender should 
look for any inconsistent statements when reviewing.  

 ° The defender should make sure the packet clearly details the charges against the student and deter-
mine if and how the offenses fall under the school disciplinary code.  

•	 Obtain a Copy of Client’s School Records 

 ° The defender should also request the client’s school records, including the disciplinary file, and care-
fully review them.  

 ° The defender should look at the youth’s disciplinary record, attendance record, grades and any pat-
terns of behavior that may have led to this incident.  

 ° The defender should determine whether the youth has been identified as a special education 
student, and if not, the defender should consider whether or not the client should have been evalu-
ated for special education. It is possible that the student is entitled to special protections under the 
Individuals with Disabilities Education Act (IDEA). See § IV, infra.  

•	 Meet with the Client

 ° The defender should interview the client about the alleged disciplinary violation.  

 ° The defender should also ask the client if he or she spoke to school administrators or the police 
about what occurred, or made any written statement(s) regarding the incident. 

 ° If the school records are not clear, the defender should ask the client and family whether the youth is 
a special education student and is receiving relevant services. See § IV, infra.  



Lesson 40: Advocacy in School Discipline Cases 11

 ° Some jurisdictions require that the student get notice and sometimes have an opportunity to present 
his or her side of the story at a brief pre-expulsion or pre-suspension meeting or conference with a 
parent/guardian present. The defender should ask the client whether this occurred and whether he 
or she had a meaningful opportunity to be heard and participate. The defender should determine 
whether the client made any inculpatory or exculpatory statements to the school officials.

 ° The defender should collect any incident reports or other paperwork given to the child and his or her 
parents/guardians at the pre-expulsion or pre-suspension conference.

 ° The defender should also ask the client about positive things that can be relayed during the hearing. 
For instance, the youth may volunteer, have employment or participate in a religious organization. 
The defender should also ask the client about any potential character witnesses who may be willing 
to come to the hearing and testify on his or her behalf or write a letter to the hearing officer/panel.

 ° The defender should talk to the client about possibly preparing a statement about why he or she 
wants to go back to school and about his or her goals. This statement does not need to concede guilt 
or wrongdoing.

•	 Investigation

 ° The defender should conduct his or her own investigation into what happened. The defender should go 
to the school and talk to people who saw the incident (NOTE: The defender should generally take an 
investigator, law clerk or colleague along while conducting these interviews to serve as a witness).  

 ° The defender should try to get written, signed statements from all adverse witnesses to use at the 
hearing. These statements may also be useful at trial should the youth have a related delinquency 
matter.See § III, infra.    

a. Some jurisdictions allow the student to subpoena witnesses for expulsion hearings. The de-
fender should check the rules for his or her jurisdiction and consider subpoenaing witnesses for 
the hearing.  

 ° Visual evidence such as pictures or videos may be useful to support a defense at the hearing. The 
defender should check to see if there was any surveillance of the incident and try to get that video 
before the hearing.  

 ° If the client was interviewed by the police or by a School Resource Officer, the defender should 
obtain a copy of the report or statement before the hearing.  

•	 Client Testimony

 ° The defender should help the client decide whether he or she will testify in his or her own defense at 
the hearing. The defender should know what statements, oral or written, the client has already made.  

 ° If the student has been arrested or is facing juvenile delinquency charges for offenses 
related to the suspension/expulsion matter, the defender may not want the client to testify or make 
any statements on the record regarding the offense that the prosecution could use at trial in juvenile 
court. However, the decision to make such a statement at the hearing is up to the client. Because 
hearsay is generally admissible at these hearings, the defender can often introduce the defense ver-
sion of events through other witnesses.
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 ° Regardless, the defender may want the client to state on the record that he or she wishes to come 
back to school and what his or her goals would be should the school allow him or her to come back.  

C. Defense Strategies 

•	 Procedural Violations

 ° Many school disciplinary hearings are won on procedural violations.

 ° The defender should be very familiar with procedural protections afforded to students in the jurisdic-
tion through the state’s education code and school board regulations.  

 ° Procedural violations in the defender’s jurisdiction may include:

a. Whether the parent/guardian and/or student were given proper notice

b. Whether a pre-suspension/expulsion meeting was held with the student and/or his or her par-
ents/guardians within the timelines prescribed

c. Whether the student had an opportunity to tell his or her side of the story before the decision to 
recommend suspension or expulsion

d. Whether the student’s parent/guardian was present during the pre-suspension/ 
expulsion meeting

e. Whether the student was promised anything in exchange for his or her statement regarding  
the charges

f. Whether the student was given notice of long-term suspension/expulsion that adequately laid 
out the charges against the student

 ° The defender should raise any procedural violations at the hearing. The defender can do this through 
the opening statement, through direct examination of the student or student’s parent/guardian or 
through cross-examination of the school administrator. The defender should argue that procedural 
violations invalidate the suspension/expulsion and the student must immediately return to school.

 ° Procedural violations involving a special education student should be raised with the school 
district before the hearing. The hearing should not go forward if the school failed to identify the 
student as needing special education or if they failed to provide proper services for an already-
identified student.  

a. If the school district does nothing to address the issue, then the defender should raise it at the 
hearing to preserve it on the record.  
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•	 Faulty School Investigation 

 ° The defender may be able to argue that the school did not appropriately investigate the incident. 
For instance, the school may have failed to interview key witnesses. Or, the school interviewed key 
witnesses, but failed to get statements. Perhaps the school got statements but some statements 
disappeared or were lost.  

 ° The defender may also find that the witnesses’ statements are not consistent with one another. This 
may be difficult for the defender to discover or demonstrate because not every witness, especially 
student witnesses, may be present for the hearing. The defender should argue that the school’s 
failure to bring necessary witnesses to the hearing denies the student due process. This is a ground 
for which the defender may appeal should the student still be suspended or expelled.  

 ° Where the school fails to adequately investigate, long-term suspension or expulsion is improper and 
the student should be allowed to immediately return to school.

•	 Lack of Evidence 

 ° The defender should know what evidentiary standard applies in his or her jurisdiction before the hearing.

 ° In some jurisdictions hearsay is allowed, but there must be substantial and independent direct 
evidence, and hearsay cannot be the sole basis for suspension/expulsion.  

 ° If the school district is heavily relying on a statement from a witness who is not present at the 
hearing or the school administrator is testifying about what someone else said, the defender should 
object on grounds of hearsay (especially unreliable hearsay).  

•	 Objections

 ° Most jurisdictions do not apply rules of evidence at disciplinary hearings. The panel or appointed 
officer may even remind the defender that it is not necessary to object because rules of evidence do 
not apply. However, the defender should keep in mind that they are creating a record at this hearing 
and note objections orally or in writing at the hearing. The defender does not want to be in a situ-
ation in which he or she appeals the decision and the opposing party argues the defender is barred 
from raising an issue because he or she did not “object” to it during the hearing.  

•	 Alternatives to Suspension/Expulsion

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
alternative disciplinary options that a school might consider short of suspension and/or expulsion?” 
The trainer should then use the following Training Notes to guide the discussion.  

 ° The defender should research and suggest alternative means of discipline at the hearing. This would 
still demonstrate to the school that the client understands the seriousness of the situation and is 
willing to address the issues.
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 ° Alternatives might include: restitution, repairing the damage, community service, apology letters or 
essays, anger management program, counseling, after school or weekend detentions, transfer to 
another school, etc.

 ° Some jurisdictions may have in-school suspension programs in which suspended students may still 
receive credit for attendance and complete work or take tests and exams that would otherwise be 
missed during an out-of-school suspension or expulsion. 

D. Post-Decision Considerations

•	 Findings of Fact

 ° A hearing decision must be accompanied by findings of fact, supported by evidence at the hearing. 
The findings must also detail the length of suspension/expulsion and a plan for rehabilitation.

•	 Continuing Education 

 ° If the client is expelled, the defender should know what the jurisdiction or school district does to 
provide educational services for expelled students.

 ° Some jurisdictions have schools designated for suspended or expelled students. In such jurisdic-
tions, the defender should make sure the client’s school sends a letter to the designated school to 
assist in the client’s enrollment.

 ° If the jurisdiction does not have a school placement for suspended or expelled students, the defend-
er should make sure that the school provides his or her client with work the youth will be missing 
during the suspension period so that the youth does not fall behind academically.  

 ° The defender should also consider what would happen if the client moves to a different jurisdiction. 
Some states require that students notify the new district of their expulsion.  

•	 Appeal

 ° The defender should inform the client that he or she may appeal the decision to suspend or expel. 
Procedures for appeal vary. The defender should know the process of appeal for the jurisdiction and 
promptly take action should the client want to appeal the decision.

IV. Special Education Students and School Disciplinary Action9 

Note To Trainer

Lesson 39 is dedicated to Advocacy in Special Education Cases. If the School Discipline and Special 
Education lessons are taught together, the trainer can skip this section (Part IV). Even if the section is 
skipped, it is important to emphasize the special disciplinary rules and regulations that apply when a 
student has been or should have been identified as a special education student. 

A. Overview of Special Education 

•	 The Individuals with Disabilities Education Act (IDEA) was written “to ensure that all children with 
disabilities have available to them a free appropriate public education that emphasizes special educa-
tion and related services designed to meet their unique needs and prepare them for further education, 
employment and independent living.”  20 U.S.C. § 1400(d)(1)(A) (2005).

9 Much of this section was drawn from naT. Juv. DefenDeR CTR. & Juv. l. CTR., moDels foR Change, TowaRD DevelopmenTally appRopRiaTe pRaCTiCe: a Juvenile CouRT TRaining CuRRiCulum, 
speCial eDuCaTion anD DisabiliTy RighTs: moDule 3 (Dec. 2009).  See also Joseph b. Tulman, Chapter 4, in speCial eDuCaTion aDvoCaCy unDeR The inDiviDuals wiTh DisabiliTies aCT (iDea): foR 
ChilDRen in The DelinquenCy sysTem (1998) (provides more information on school discipline and students with disabilities).
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•	 Individualized Education Program10 

 ° The Individualized Education Program (IEP) is a plan that determines what particular special educa-
tion services a child should be receiving. The IEP must be developed in compliance with IDEA and 
state law.   

•	 Free and Appropriate Public Education (FAPE)

 ° Children and their parents/guardians are entitled to a free appropriate public education.

 ° Basic Requirements of FAPE11 

a. Special education services must be provided at public expense, under public supervision and 
direction.  

b. The services must conform to the child’s Individualized Education Program (IEP), required under 
20 U.S.C. § 1414(d).  

•	 Least Restrictive Environment

 ° A special education student must be educated with children who are not disabled to the maximum 
extent appropriate through the use of supplemental aids and services.  

 ° The school system should try mainstreaming the child first by placing the child with his or her regular 
education peers.

B. Long-Term Suspensions and Expulsions for Special Education Students

•	 School personnel have the authority to suspend special education students in the same manner as 
regular education students for no longer than 10 days under the IDEA. 20 U.S.C § 1415(k)(B); 34 C.F.R. 
§ 300.530(b) (2006). Any suspension that exceeds 10 days is considered a change in placement and 
procedural protections under the IDEA are triggered. 34 C.F.R. § 300.536(a)(1).

 ° These protections also apply to a series of shorter suspensions that are considered a change in 
placement because they constitute a pattern of removals. In order to qualify as a pattern of remov-
als, the short-term suspensions must total more than 10 days in a school year, be for substantially 
similar behavior and be characterized by additional factors such as the length of each removal, the 
total amount of time the child has been removed and the proximity of the removals to one another. 
34 C.F.R. § 300.536.  

•	 Any suspensions that are considered a change in placement require that the school conduct a mani-
festation determination hearing, meaning that school officials must determine if the misbehavior is a 
manifestation of the student’s disability. 20 U.S.C § 1415(k)(1)(E)(i); 34 C.F.R. § 300.530(e). Therefore, the 
defender should pay particular attention to whether all portions of the student’s IEP are being appropri-
ately provided and implemented.  

10 20 U.S.C. § 1401(14).
11 20 U.S.C. § 1401(9).
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•	 If the child has already been identified as a special education student, then the request for a manifesta-
tion hearing should be uncontroverted. Unfortunately, many youth are not properly identified as special 
education students. 

 ° The IDEA requires that the state school system actively identify, locate and evaluate children who 
have disabilities. 34 C.F.R. §§ 300.111(a), 300.131(a). The process for identifying and referring 
students for evaluation is known as Child Find. 20 U.S.C. § 14012(a)(3); 34 C.F.R. §§ 300.111. If the 
child is identified as a special education, he or she is entitled to a manifestation hearing.

 ° Because school districts have a Child Find obligation, these disciplinary protections also apply to 
unidentified students if school officials knew or had reason to know that the student was a child 
with a disability before the behavior that precipitated the disciplinary action occurred. 20 U.S.C. § 
1415(k)(5).

•	 The IEP team coordinator determines whether the child’s behavior was a result of his or her disability. 
The manifestation determination must be individualized to the student and refer to the specific disciplin-
ary incident at issue. The behavior must be deemed a manifestation of the disability if:

 ° The conduct in question was caused by, or had a direct and substantial relationship to, the child’s 
disability; or 

 ° The conduct in question was the direct result of the local educational agency’s failure to implement 
the IEP. 20 U.S.C. § 1415(k)(1)(E)(i). 

•	 This determination must be made immediately and no later than 10 days after a decision is made that 
would remove a student from his or her educational placement.

•	 If the team determines that the incident was not a manifestation of the student’s disability, then the 
suspension or expulsion must be handled according to school procedure for non-disabled students. 34 
C.F.R. § 300.530(c). If the team finds that the behavior did manifest from the student’s disability, then the 
suspension or expulsion is void.  

•	 Exceptions:12 

 ° A student may be removed, even if the behavior manifested from his or her disability, to an interim 
alternative education setting (IAES) for not more than 45 school days if the student:

a. Carries or possesses a weapon

b. Knowingly possesses, uses, sells or purchases illegal substances

c. Inflicts serious bodily injury upon another person on school premises.

 ° The child is still entitled to a free appropriate education at his or her interim alternative educa-
tional setting.

12 20 U.S.C. § 1415(k)(1)(G) (2005); 34 C.F.R. § 300.530(g) (2006).
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•	 Appealing the Manifestation Determination

 ° A parent/guardian may appeal the manifestation determination if he or she disagrees with the deci-
sion and requests a hearing. The hearing must occur within 20 school days from the date of request. 
A decision must be made within 10 days of the hearing.  

 ° Long-term suspension or expulsion must be postponed until after a hearing in the event that a par-
ent/guardian challenges the manifestation determination.  

•	 Pending the Disciplinary Hearing

 ° The student must remain in the then-current placement while any hearing is pending, including the 
disciplinary removal hearing unless the parents/guardians and school officials come to some other 
agreement. 20 U.S.C § 1415(j). This is known as the “stay put” provision. 

 ° NOTE: Placement at an interim alternative educational setting trumps the “stay put” provision.  

•	 After Expulsion

 ° Students expelled from school are still entitled to special education services. See 34 C.F.R. § 
300.530(d). These services may have to be delivered at home or must be given at the interim alterna-
tive educational setting. 20 U.S.C. § 1415(k)(2); 34 C.F.R. § 300.531.

C. Positive Behavioral Interventions and Supports (PBIS)

•	 The IDEA has specific provisions that address the discipline of students with disabilities.

•	 The IDEA directs schools to use positive behavior interventions and supports to address the student’s 
behavior rather than follow strict zero tolerance policies. All school personnel must be adequately 
prepared to use positive behavioral interventions with disabled youth and better facilitate strategies 
implemented by the student’s IEP team. 34 C.F.R § 300.324(a)(2)(i), 300.156; 20 U.S.C. § 1412(a)(14).

•	 In addition to these general requirements, the school district must provide any child who is removed 
from his or her educational placement for disciplinary reasons or whose behavior was found to be a 
manifestation of the student’s disability with a functional behavioral assessment. Based on this assess-
ment, the school district must then develop and implement a written behavior intervention plan for that 
youth. 20 U.S.C. § 1415(k)(1)(F).

Practice Tip

Regardless of whether the school initiates disciplinary proceedings based on the conduct or 
whether the defender represents the student in the proceedings, the defender should request 
or subpoena the school records relating to the incident. If the incident involved another student, 
the defender should seek a court order allowing him or her to subpoena that student’s disciplin-
ary file. If the incident involved a teacher, the defender should consider subpoenaing documents 
relating to the teacher’s history of similar incidents with other students. These records can 
often help in preparing the defense of the delinquency case.
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You represent Katherine Riley, a 9th-grade student 
charged with assault and disorderly conduct. The charg-
ing documents state that Katherine became extremely 
agitated while in class and struck another student in the 
head. The school called the police and Katherine was ar-
rested that day.

You met with Katherine’s mother, Mrs. Riley, who told you 
that she received a phone call from the principal, advis-
ing her that Katherine was being suspended from school 
for her behavior. Katherine says that she never met with 
school administrators about the incident and was not al-
lowed to return to school following her arrest.

Mrs. Riley tells you that, other than a phone call from 
the principal confirming Katherine’s suspension, she has 
not met or spoken with any school administrators about 
the incident. About five days after the incident, Mrs. Riley 
received a letter in the mail from the school recommend-
ing that Katherine be suspended for 30 days. The letter 
indicated that Katherine had a right to a disciplinary hear-
ing, but it gave no instructions on who to call or how to 
schedule a hearing.  

You interview Katherine who tells you that she got upset 
with another student for making fun of her for being “slow.” 
She was gesturing rudely to that student when another 
student, the victim, came up behind her. Katherine did not 

see the student and accidentally hit him in the head while 
she was yelling and waving her arms. Katherine is not 
aware of any injuries to the victim.

Katherine has not been in school for two weeks. She has 
not received any homework from her school and is already 
behind in her classes. Katherine tells you that she really 
wants to go back to school. She tells you that she has 
had prior short-term suspensions for disruptive behavior.

•	 How would you prepare for a disciplinary hearing 
in this matter? What investigation would you do? 
Who would you interview? What records would 
you gather? 

•	 What procedural issues would you raise to chal-
lenge the long-term suspension?  

•	 What substantive defense(s) would you raise? 
What witnesses would you expect the school to 
call? What topics would you cross-examine the 
school witnesses on? What defense witnesses 
might you call?  

•	 What alternative disciplinary strategies might 
you propose if you are not successful in challeng-
ing the alleged violation? 

FACT PATTERN PART 1:

V. Forensic Exercise: Advocacy in School Discipline Cases

Note To Trainer

The trainer should distribute the Fact Pattern and allow participants 5 minutes to read Part 1 of 
the exercise. The trainer should move through the questions in Part 1, one at a time, allowing 
the participants to answer out loud and interact with one another. The trainer should then allow 
participants an additional 5 minutes to read Part 2 of the exercise and follow the same process 
for discussing answers.

FORENSIC EXERCISE: ADVOCACY IN SCHOOL DISCIPLINE CASES
You are being provided with a narrative in which you must prepare to represent your client at a school disciplinary hearing. 
Please read the fact pattern and answer the questions for each part. Consider a plan of action and how you would counsel 
your client.



Lesson 40: Advocacy in School Discipline Cases 19

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

•	 How would you prepare for a disciplinary hearing in this matter?

 ° Katherine’s Rights

a. The defender should immediately call the school and schedule a disciplinary hearing.

b. Katherine is facing long-term suspension (over 10 days). Therefore, she is entitled to a more 
formal disciplinary hearing, pursuant to her right to due process under Goss v. Lopez.

c. However, long-term suspensions require more process. The school district is required to have 
a disciplinary hearing in Katherine’s matter. The school district should have actively made ar-
rangements with Katherine’s mother to schedule a hearing.  

 ° Description of Evidence and Supporting Charges

a. The defender should request from the school a detailed description of the charges and the 
evidence against Katherine.  

 ° Pre-suspension Meeting

a. Katherine was entitled to a pre-suspension meeting and an opportunity to present her side of 
the story to the school administrator. In some cases, the defender may want to urge the school 
to hold this meeting and give the client a chance to be heard. However, in this case, Katherine 
has a delinquency matter related to her suspension and the defender should advise Kather-
ine not to make any statements regarding the incident that could be used against her in the 
delinquency matter.

b. Therefore, the defender may not want to request this meeting but should raise the procedural 
violation during the disciplinary hearing.  

c. Alternatively, the defender could attend the pre-suspension meeting and present a version 
of events without requiring Katherine to make a statement (other than she wants to come 
back to school).

•	 What investigation would you do? Who would you interview? What records would you gather?

 ° Research Educational Code

a. The defender should contact the school board to obtain a copy of the school district’s school 
disciplinary policy and look up their jurisdiction’s educational code to see how much process is 
due to Katherine during the disciplinary hearing and to research what procedural protections 
should have been afforded to Katherine prior to the hearing.

i. For instance, the defender will want to know: the precise process for giving notice; 
pre-suspension meetings; the required timeline for scheduling a hearing; rules of 
evidence; and whether there is a right to confront and cross-examine witnesses, etc.

DISCUSSION POINTS
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b. The defender should make sure that the charged offense is in fact an offense that warrants 
long-term suspension, according to the educational code.

c. The defender should make sure that the hearing will be on the record. If not, the defender 
should have a recording device to bring to the hearing for purposes of appeal.

 ° Review Suspension Packet

a. The defender should request suspension documentation from Katherine’s school using a 
signed release form.

b. Depending on the jurisdiction, there may be witness statements in the documentation that the 
defender should review for inconsistencies.  

 ° Obtain a Copy of Katherine’s School Records

a. The defender should immediately request Katherine’s school records to review her grades, at-
tendance, disciplinary history and possible special education protections under the IDEA.  

b. These records will also be useful for Katherine’s delinquency matter. The defender can form 
pretrial detention and disposition arguments from information in Katherine’s school records 
(i.e. need for community-based services).

 ° Meeting with Katherine

a. In this fact pattern, we already know that Katherine claims the incident was an accident and 
she never met with school administrators.

b. The defender should find out if Katherine is currently identified as a special education student. 
If she has not been identified, the defender should gather records and evaluations to deter-
mine whether or not Katherine has a disability and/or should have been identified as a special 
education student. (If Katherine is disabled, she should be a special education student and 
is entitled to protections under the IDEA. Such protections require certain procedures to take 
place before a disciplinary hearing is even considered.)

c. The defender should also make sure that Katherine did not make any oral or written state-
ments about the incident to school administrators/school resource officers/police.

d. The defender should ask Katherine about any potential defense witnesses – anyone who may 
have seen what happened inside the classroom.  

e. This is also a good time to ask Katherine about any positive activities she is involved in: em-
ployment, volunteering, religion, etc.  

f. The defender should also ask Katherine about any potential character witnesses who would 
be willing to write a letter or testify on her behalf at the hearing.

g. The defender should also talk to Katherine about preparing a statement regarding why 
she wants to go back to school and what her goals are. This statement does not need to 
admit wrongdoing.
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 ° Investigation and Identification of School and Defense Witnesses

a. The defender should not rely on the school’s investigation for the hearing (or for Kather-
ine’s delinquency matter). The defender should conduct his or her own investigation by:

i. Viewing the scene of the incident; 

ii. Speaking with witnesses involved; 

iii. Taking statements from adverse witnesses; 

iv. Obtaining police reports/incident reports; and 

v. Checking for school surveillance video.

b. Depending on the jurisdiction, the defender may be able to subpoena witnesses for the 
hearing. In such jurisdictions, the defender should consider subpoenaing defense wit-
nesses and adverse witnesses he or she intends to impeach.

c. Potential eyewitnesses (adverse witnesses) may include:

i. Classroom teacher;

ii. The “victim” student;

iii. The student who was making fun of Katherine; or

iv. Other students in the classroom.

d. Potential character witnesses may include (some of these may surprise the defense 
attorney with positive information about the client):

i. School counselor;

ii. Other teachers;

iii. Principal, Assistant Principal or other school administrators;

iv. Hall monitor;

v. Athletic coach; 

vi. Faculty Advisor for other student activities; and/or

vii. Other students.

 ° Client Testimony

a. The defender should probably advise Katherine not to testify at the hearing. Katherine should 
not answer any questions about the incident. In situations where there is not a related delin-
quency matter, the defender may advise the client to testify and give his or her side of the story 
to the panel or appointed hearing officer. However, in this case the defender should advise 
against making any statements because there is also a concurrent delinquency case.
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b. The defender may want to advise Katherine to state why she wants to go back to 
school and her goals. This may persuade the panel/hearing officer to allow Katherine to 
go back to school and rule against the suspension recommendation.  

•	 What procedural and substantive arguments could you make to challenge the long-term suspension?

 ° Procedural Violations

a. The defender should raise the following procedural violations at the hearing to show 
that the school did not do its part and that the suspension is invalid:

i. Late notice of suspension/charges (no phone call to the mother, just a letter 5 days 
later – defender should check required timing for notice)

ii. No pre-suspension meeting where Katherine was given an opportunity to tell her 
side of the story

iii. Possible delay in scheduling a disciplinary hearing (defender should check the 
required timing to schedule hearings after notice suspension)

iv. No homework given to Katherine during suspension period

v. Possible failure to identify Katherine as a special education student/to provide spe-
cial education services for Katherine. See Part 2 below 

 ° Alternatives to Suspension

a. The defender should argue that Katherine is a perfect candidate for alternative disci-
plinary action. Katherine could do community service, help her teacher in the classroom 
afterschool, participate in anger management or counseling, transfer to a smaller 
classroom, etc.  

 ° Substantive Defense

a. Accident; or

b. Self-defense, because the victim came up from behind and startled Katherine
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You obtain Katherine’s school records and discover that 
Katherine was found eligible for special education by a 
multidisciplinary team when she was in the 6th grade. 
Katherine was diagnosed with Attention Deficit Hyperac-
tivity Disorder and as being Emotionally Disturbed.

You also interview several teachers and counselors and 
learn that Katherine has many strengths. For example, 
you learn that Katherine does very well in small, quiet 
settings with few distractions and a fair amount of one-
on-one interaction with the teacher. Katherine is also ar-
tistic and likes to build or create things with her hands. 
She does well at math when math is visualized for her, 
for example, with building blocks or pictures. Katherine 
is also very polite and respectful to adults. She is easily 
redirected and follows instructions well when she works 
one-on-one with teachers.

Katherine’s mother informs you that she was placed in 
special education classes while she attended middle 
school, but did very poorly from the beginning. Since 
then, her behavior has gotten worse. Katherine’s prior 
suspensions in middle school were due to impulsivity, 
making inappropriate statements and fighting with other 
students. Her mother did not feel that Katherine’s spe-

cial education placement was working for her and that 
the classroom environment was not structured because 
there were too many students in the classroom and the 
students were allowed to “run wild.”

Katherine’s mother asked the middle school to take Kath-
erine out of those particular special education classes 
because they were not helping her academically or 
emotionally. The school agreed and placed her in regu-
lar education classes. Katherine’s middle school never 
attempted to identify a more appropriate special edu-
cation placement for Katherine and Katherine’s special 
education information did not follow her to high school. 
Therefore, Katherine is currently in a general education 
environment without any services to accommodate her 
disabilities.  

•	 What is the school required to do in Katherine’s 
case?

•	 How would you get the school to hold a manifes-
tation determination meeting for Katherine?

•	 Do any of the strategies you identified above in 
Part 1 change in light of this new information? 

FACT PATTERN PART 2:

•	 What is the school required to do in Katherine’s case?

 ° Katherine is a special education student. Under the IDEA, Katherine is afforded special 
protections regarding school disciplinary action. Just because Katherine was not receiving 
special education services at the time of the incident does not mean she is not protected. 
Once a student is identified as having a disability that affects his or her capacity 
to learn in a general school environment, he or she is protected under the IDEA.

 ° If the school argues that Katherine is not currently identified as a special education 
student, the defender should argue that the high school knew or should have known that 
Katherine was a student with a disability and had an obligation to identify Katherine as a 
special education under the Child Find provision. 20 U.S.C. §§ 1412(a)(3) and 1415(k)(5); 34 
C.F.R. §§ 300.111. The IDEA requires that the state school system actively identify, locate 
and evaluate children who have disabilities. 34 C.F.R. §§ 300.111(a), 300.131(a) (2006).  

DISCUSSION POINTS
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 ° The school should have had an IEP for Katherine. Therefore, the school must convene a 
meeting in which the IEP team determines whether Katherine’s behavior manifested from 
her disabilities.  

 ° The school should have had positive behavior interventions and supports (PBIS) or similar 
services in place to address Katherine’s behavior before disciplinary action was taken in 
this case.

 ° “Stay Put” provision: Pending the manifestation determination, Katherine should be al-
lowed to remain in school. Should it be determined that the incident did not manifest from 
Katherine’s disability, Katherine still must remain in school pending the disciplinary hear-
ing. 20 U.S.C. § 1415(j) (2005).

 ° If Katherine is suspended, the school is still required to provide Katherine with special 
education services during her suspension period. 20 U.S.C. § 1415(k)(2) (2005); 34 C.F.R. § 
300.351 (2006).  

•	 How would you get the school to hold a manifestation determination meeting for Katherine?

 ° When a disciplinary matter involves a special education student, any suspensions that go 
beyond 10 days require that the school begin manifestation determination proceedings. 
20 U.S.C § 1415(k)(1)(E)(i) (2005); 34 C.F.R. § 300.530(e) (2006). The defender has a strong 
argument that the school has not provided services for Katherine’s disabilities and that this 
incident manifested from her Emotional Disturbance.  


