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JTIP Unit XII: Holistic Juvenile Defense Advocacy
Lesson 39, Advocacy in Special Education Cases  
(2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will explore the link between special education and delinquency and learn to use education advocacy 
to produce better outcomes, consistent with the client’s goals, in pending delinquency matters and to address educational 
needs that will reduce future referrals of the youth to juvenile court and detention.

Objectives
Juvenile defender will:

•	 Become familiar with basic Individuals with Disabilities Education Act (IDEA) principles related to the rights of 
students with disabilities to receive a Free and Appropriate Public Education (FAPE), an Individualized Education 
Program (IEP) with appropriate services, education in the least restrictive environment and special procedural 
protections for disabled students and their parents/guardians;
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•	 Be able to identify clients who may have unmet or unidentified special education needs affecting their involve-
ment in the juvenile justice system;

•	 Be able to understand terms and process information commonly found in IEPs, educational evaluations and 
other documents unique to special education;

•	 Learn about the various mechanisms that exist to resolve special education disputes and the remedies that are 
available for violations of special education rights;

•	 Understand the link between an inappropriate education plan and delinquency, and how education advocacy 
can generally be used to reduce juvenile court involvement and detention;

•	 Understand the strategies and advocacy techniques that may be required to secure important due process 
and other constitutional rights of a disabled client with special education needs at all phases of delinquency 
proceedings; and

•	 Understand the need to identify and develop professional contacts with special education advocates. 

Training Materials:
•	 Copies of state special education statutes/regulations, as well as any local school district policies regarding 

the administration of special education programs (trainer to provide)

•	 List of Key Terms Used in Special Education Advocacy 

•	 The trainer should locate, redact and distribute the following materials:

 ° Sample IEP from the local school district

 ° Sample special education evaluation report and referral forms from the local school district

•	 Forensic Exercise: Advocacy in Special Education Cases

•	 Bibliography
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Trainer’s Overview

•	 This training is meant to provide only a basic overview of Special Education Advocacy, as it is a complex field 
of law and specialized area of practice. The trainer should guide participants through the information in the 
sections below highlighting unique aspects of state special education laws and regulations as well as strate-
gies for adapting to or challenging the practices of local school districts.

•	 The trainer should adjust the suggested time allotment and depth of coverage for each section based on the 
needs and experience level of the participants.  

•	 In lieu of presenting Sections IV and V separately, the trainer may prefer to rely on the Forensic Exercise to 
cover that information by integrating the substantive material in Sections IV and V with the answers to the 
discussion questions that will be posed as part of the Forensic Exercise. 

•	 Section VI may be eliminated entirely if Lesson 40 – Advocacy in School Disciplinary Cases will be offered as a 
separate session of the training program.

I. Role of the Juvenile Defender in Special Education Advocacy (5 minutes)

A. What is Educational Advocacy?

B. Role of the Juvenile Defender

II. The Individuals with Disabilities Education Act (IDEA) (15 minutes)

•	 The trainer should provide an overview of the history and basic substantive and procedural protections of the 
Individuals with Disabilities Education Act (IDEA) and introduce the corresponding state laws and regulations 
related to special education. 

A. Overview of IDEA

B. Entitlements Under the IDEA

C. Disabilities Identified

D. Parental Rights Under the IDEA

E. Other Sources of Special Education Law 

III. Referral and Evaluation (10 minutes)

•	 The trainer should guide participants through the referral and evaluation process for determining special educa-
tion eligibility as well as strategies for obtaining an accurate and thorough special education evaluation.

•	 If available, the trainer should distribute redacted copies of an actual special education evaluation report and 
referral forms from a local school district as an aid for familiarizing participants with those documents. 

A. State Obligation

B. Evaluation

C. Eligibility for Special Education Services 
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IV. Development of an Individualized Education Program (IEP) (15 minutes)  

•	 The trainer should provide an overview of the procedural protections, required contents, and overall process for 
developing an Individualized Education Plan (IEP).

•	 The trainer should familiarize participants with the various mechanisms for resolving disputes arising from 
the IEP or evaluation process regarding the appropriate educational services, placement or classification of a 
disabled student, and the available remedies. 

•	 If available, the trainer should distribute redacted copies of an IEP from a local school district as an aid for 
familiarizing participants with the reading and understanding of an IEP. 

A. IEP Meeting 

B. IEP Components

C. Placement 

D. Dispute Resolution 

V. First Steps in a Special Education Case (15 minutes)

•	 The trainer should facilitate a discussion regarding the ethical concerns of representing the parent/guardian of 
a delinquency client in special education matters as well as strategies for avoiding or dealing with conflicts of 
interest that may arise when engaging in such dual representation.

•	 The trainer should guide participants through important first steps in engaging in special education advocacy, 
such as conducting a client interview, gathering school records and developing a chronology of schools and 
educational services.  

A. Preliminary Considerations

B. Client Interview 

C. Obtaining School Resources 

D. Chronology of Schools and Services

VI.  Implications of the IDEA in a Delinquency Case (15 minutes)

•	 The trainer should guide participants through the potential implications of a client’s educational disability on 
the rights of the client in each phase of delinquency proceedings, as well as the strategies and advocacy tech-
niques that may be required to secure those rights and improve delinquency case outcomes.

A. Arrest and Intake

B. Detention

C. Pretrial Considerations

D. Trial 
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E. Disposition

F. Post-Disposition

G. Aftercare 

VII. Special Education Students and School Disciplinary Action (15 minutes)

•	 The trainer should guide participants through effective strategies for using the special procedural protections 
of special education law to challenge the suspension and expulsion of disabled clients and to generally address 
the behavioral needs that are impacting their involvement in the juvenile justice system.

A. General Disciplinary Due Process Rights Applicable to All Students

B. Long-Term Suspensions and Expulsions of Special Education Students

C. Positive Behavioral Interventions and Supports (PBIS)

VIII. Forensic Exercise: Advocacy in Special Education Cases (30 minutes)

•	 The trainer should distribute the Forensic Exercise to participants and advise them that they have 10 minutes to 
read the fact pattern and jot down answers to the corresponding questions. 

•	 The trainer should then guide participants through each of the discussion questions using the Discussion Points.  
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Trainer Notes
I. Role of the Juvenile Defender in Special Education Advocacy

A. What is Educational Advocacy?

•	 Educational advocacy is the representation of students and parents/guardians to ensure that students 
are receiving appropriate special education services from their school system.

•	 Rights of the Parent(s)1 

 ° The Individuals with Disabilities Education Act (IDEA) gives parents the right to bring a legal challenge 
if the school system is not providing appropriate special education services to a qualifying youth.

 ° It is important for defenders to understand that because educational rights do not vest with the 
student until the age of majority, educational advocates generally represent the parents, not the stu-
dents. An educational advocate is to abide by the parents’ wishes regarding the child’s educational 
needs, not the youth’s wishes.  

 ° This sometimes poses a conflict for the defender when the student has a delinquency matter and 
disagrees with the parents’ wishes regarding educational placement. The defender would not be 
able to represent the parent in the education matters when there is a conflict; however, the de-
fender should communicate the client’s interests to the parents’ advocate and other key players in 
the education system. The defender should also encourage the client to speak up about his or her 
educational preferences.

B. Role of the Juvenile Defender

Caution

Some jurisdictions do not fund or authorize juvenile defenders to advocate for the youth in 
proceedings outside of the juvenile court. If the training is held in such a jurisdiction, the 
trainer should address this issue and help participants strategize about how to ensure that 
the youth is represented in special education proceedings (e.g., referral to a law school or 
juvenile rights clinic that is available to represent youth in education cases).

Note To Trainer

This training is important even in jurisdictions where the defender is not allowed to repre-
sent the youth in the education matter. When at all possible, defenders should stay available 
to their clients and work closely with the education advocate to ensure that the education 
matter is resolved in a way that advances the youth’s interests in the delinquency case.

The trainer should engage participants in an interactive discussion by asking, “How might a 
youth’s special education concerns or needs impact a juvenile delinquency case?” The trainer 
should then use the following Training Notes to guide the discussion.  

1 The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400(23) (2005), defines the term Parent as follows: 
•	(A)	A	natural,	adoptive,	or	foster	parent	of	a	child	(unless	a	foster	parent	is	prohibited	by	State	law	from	serving	as	a	parent);
•	(B)	A	guardian	(but	not	the	State	if	the	child	is	a	ward	of	the	State);
•		(C)	An	individual	acting	in	the	place	of	a	natural	or	adoptive	parent	(including	a	grandparent,	stepparent,	or	other	relative)	with	whom	the	child	lives,	or	an	individual	who	is	

legally responsible for the child’s welfare; or
•	(D)	Except	as	used	in	sections	1415(b)(2)	and	1439(a)(5)	of	this	title,	an	individual	assigned	under	either	of	those	sections	to	be	a	surrogate	parent.
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•	 At the detention hearing, the defender may argue that secure detention will jeopardize effective and 
essential special education services and placements the youth is currently receiving or is eligible to 
receive in the community.  

•	 The youth’s special education records may shed light on the youth’s cognitive limitations and communi-
cation difficulties and help the defender improve the attorney-client interview and counseling sessions.

•	 The records may also yield information that may be useful in the defense of the case or at disposition.

•	 Special education records may help the defender identify any special accommodations the juvenile court may 
need to implement to ensure that the youth can adequately understand and participate in his or her trial.

•	 The defender may be able to convince the prosecutor or judge that the youth’s alleged behavior is a 
manifestation of his or her disability and not an indication of the youth’s bad character. The defender 
may be able to convince the prosecutor to divert the case from juvenile court. 

•	 At the disposition hearing, the defender will want to make sure that any disposition plan comports with the 
youth’s special education needs. Restrictive placements may interfere with the youth’s access to services. 

II. The Individuals with Disabilities Education Act (IDEA)

A. Overview of the IDEA

•	 The	IDEA	evolved	out	of	the	Education	for	All	Handicapped	Children	Act	of	1975.	The	most	recently	
amended law went into effect on July 1, 2005. See 20 U.S.C. § 1400(a) (2005). Final Regulations were 
published in the Code of Federal Regulation (CFR) in August of 2006 at 34 C.F.R. § 300 et. seq. 

Caution

The trainer will need to make sure that he or she checks for and is familiar with any changes 
in the law at the time of the training.

•	 To qualify for special education services under the IDEA the youth must:

 ° Be between the ages of 3 and 21, inclusive;2

 ° Have an identifiable disability;3  and

 ° Be in need of special education.4 

•	 The IDEA does not cover students between the ages of 18 and 21 who are incarcerated in adult cor-
rectional facilities and who have not been previously identified as in need of special education services. 
See id. at § 1412(a)(1)(B)(ii) (2005).  

•	 However, youth under 18 placed in a detention facility are covered by the IDEA. This means that clients 
must receive special education services while detained at such facilities if they qualify under the IDEA.

2 20 U.S.C. § 1412(a)(1)(A).
3 Id. at § 1401(3)(A)(i) (2010).
4 Id. at § 1401(3)(A)(ii).
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•	 The purpose of the IDEA is “to ensure that all children with disabilities have available to them a free 
appropriate public education that emphasizes special education and related services designed to meet 
their unique needs and prepare them for further education, employment and independent living.” Id. at § 
1400(d)(1)(A).  

B. Entitlements Under the IDEA

•	 Free and Appropriate Public Education (FAPE)

 ° FAPE is specially designed instruction at public expense that is reasonably calculated to provide 
educational benefit and meet the unique needs of the disabled student. Bd. of Educ. v. Rowley, 458 
U.S.	176	(1982).		

 ° Education is broadly defined to include academic, developmental and functional goals5 and may 
require the school district to provide:

a. Modifications and Accommodations6 

b. Related Services7

i. Transportation and such developmental, corrective and other supportive services (including 
speech-language pathology and audiology services; interpreting services; psychological ser-
vices; physical and occupational therapy; recreation, including therapeutic recreation; social 
work services; school nurse services designed to enable a child with a disability to receive 
a free appropriate public education as described in the individualized education program of 
the child; counseling services, including rehabilitation counseling; orientation and mobility 
services; and medical services, except that such medical services shall be for diagnostic and 
evaluation purposes only) as may be required to assist a child with a disability to benefit from 
special education, and includes the early identification and assessment of disabling condi-
tions in children. Id. at § 1401(26) (2010).

c. Transition Services8 

 ° Basic Requirements of FAPE:9

a. It must meet the standards of the state educational agency.

b. Services must include an appropriate preschool, elementary or high school education.

c. Services must conform with the youth’s Individual Education Program (IEP) required under 20 
U.S.C. § 1414(d).

•	 Least Restrictive Environment

 ° A special education student must be educated with children who are not disabled to the maximum 
extent appropriate through the use of supplemental aids and services. Id. at § 1412(1)(5).

5 Id. at § 1414(d)(3)(A)(iv) (2005). 
6 Id. at § 1414(d)(1)(A)(i)(IV).
7 Id.
8 Id. at § 1414(d)(1)(A)(i)(VIII).
9 Id.	at	§	1401(9).
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Practice Tip

Determining what is the “maximum extent appropriate” is often at the heart of disputes over 
placement. Defenders should become familiar with any guidelines specific to their federal 
appellate jurisdiction. Generally, the school system should try mainstreaming the child first 
by placing the child with his general education peers.

•	 Individualized Education Program (IEP)10 

 ° The Individualized Education Program is a plan that determines the particular special education 
services and placement a youth should be receiving. The IEP must be developed in compliance with 
the IDEA and state law.  

C. Disabilities Identified

•	 It is not enough for a youth to have a disability to receive special education services. The disability must 
adversely affect a youth’s educational performance for entitlements under the IDEA to apply.

•	 Disabilities Defined Under IDEA11 

 ° Intellectual disabilities

 ° Hearing impairments (including deafness)

 ° Speech or language impairment

 ° Visual impairment (including blindness)

 ° Serious emotional disturbance (also referred to as “emotional disturbance”)

 ° Orthopedic impairments

 ° Autism

 ° Traumatic brain injury

 ° Specific learning disability

 ° Other health impairment

a. “Other health impairment”: A “catch-all” category that can include any chronic or acute health 
problem	that	adversely	affects	a	child’s	educational	performance.	34	C.F.R		§	300.8(c)(9)	(2007).

•	 It is important to note that IDEA eligibility criteria under each category of disability do not necessarily 
align with DSM-IV criteria used to make medical diagnoses of psychological or mental conditions as-
sociated with these disability categories.

10 Id. at § 1401(14).
11 Id. at § 1401(3).
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D. Parental Rights Under the IDEA12 

Parents have many rights under the IDEA, including:

•	 The right to participate in the special education evaluation process and all IEP meetings. Id. at § 1415(b)(1) (2005).

•	 The right to have an advocate with them at the meetings so they make informed decisions regarding 
their child’s special education. Id. at §§ 1415(d)(1)(A), (h)(1).

•	 The right to review their child’s student records, without unnecessary delay, including records involving 
the identification, evaluation and placement of their child. 34 C.F.R. §§ 300.501(a), 300.613 (a) (2006).

•	 The right to request and submit an independent evaluation of their child, obtained at public expense, for 
the multidisciplinary team or IEP team to consider. See id. at §§ 300.502(b)(5), 300.503(a)(2) (2006).  

•	 The right to prior written notice of any proposal or refusal to initiate or change the identification, evalua-
tion or educational placement of the child, or the provision of FAPE to the child. 20 U.S.C. § 1415(b)(3).

•	 The right to give or withhold written consent before an evaluation of their child is done. 34 C.F.R. § 
300.300 (2008).

•	 The right to file a complaint and receive a due process hearing with an impartial hearing officer if they 
disagree with the identification, evaluation or educational placement of their child or believe the child 
is not being provided FAPE. 20 U.S.C. § 1415(b)(6)(A). Should they prevail at the hearing, parents are 
entitled to recover attorney’s fees at fair market rate. Id. at § 1415(i)(3)(B). See, e.g., Jefferson County 
Bd. of Educ. v. Breen, 853	F.2d	853,	857-58	(11th	Cir.	1988);	Bucks County Dep’t of Mental Health/Men-
tal Retardation v. Pennsylvania,	379	F.3d	61,	72	(3d	Cir.	2004);	Goldstrom v. District of Columbia,	319	
F.Supp.2d 5, 64 (D.D.C. 2004).  

•	 The right to request individualized relief to meet their child’s needs, such as private school placement at 
the expense of the public school system if the school system is not equipped to provide the appropriate 
services required to ensure FAPE to that child. 34 C.F.R. § 300.151 (2006).  

•	 The right to compensatory education in order to remedy past violations of FAPE. Id. 

E. Other Sources of Special Education Law

Note To Trainer

The trainer should provide participants with the cites to or copies of state special education 
statutes and regulations, as well as any local school district policies regarding the adminis-
tration of special education programs. The trainer should also distribute the List of Key Terms 
Used in Special Education Advocacy handout so that participants can consult it during this 
section of the training. The trainer should review these materials with the participants.

•	State	Special	Education	Statutes

•	State	Special	Education	Regulations

•	Local	School	District	Policies

12 Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., Special Education and Disability Rights: Module 3, in MoDels for ChaNge, towarD DevelopMeNtally appropriate praCtiCe: a JuveNile Court traiNiNg 
CurriCuluM 19-20, 23-24 (2009).  
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III. Referral and Evaluation13 

A. State Obligation

•	 The IDEA requires that the state school system actively identify, locate and evaluate children who have 
disabilities. Id. at §§ 300.111(a), 300.131(a) (2006).  The process for identifying and referring students for 
evaluation is known as Child Find. 20 U.S.C. § 1412(a)(3); 34 C.F.R. §§ 300.111.

•	 Failure of the state to comply with Child Find guidelines may result in a due process challenge, and 
relief would be awarded to the child and his or her parents.

B. Evaluation14 

•	 The parent of the child or a state public agency may request that a student be evaluated to determine if 
the child has a disability that may impact their educational performance.  

•	 Signs indicating a need for an evaluation include:

 ° The child has repeated grade levels;

 ° Severe behavioral problems in school; and/or

 ° Repeated suspensions or expulsions.

•	 Once a child is identified, school officials must conduct an evaluation that assesses the youth’s sus-
pected disability and the youth’s eligibility for special education services.  

•	 Parental Consent

 ° School officials must obtain written parental consent before conducting an initial evaluation. School 
officials may use IDEA mediation or due process procedures in lieu of parent consent if necessary. 
See 34 C.F.R. § 300.300(a)(2) (2008); 20 U.S.C. § 1414(a)(1)(D)(iii).  

•	 Timing

 ° Evaluations must be conducted within 60 days of receiving parental consent, or within the guide-
lines established by the state if they do not exceed 60 days. 20 U.S.C. § 1414(a)(1)(C)(i)(I); 34 C.F.R. § 
300.301	(2007).		

•	 Prior Evaluations

 ° It is not uncommon for the client to have already had evaluations performed in the past by outside 
agencies such as the juvenile court, etc. The defender may redact and provide these evaluations to 
the school with the child’s consent. School officials and professionals developing an IEP for the child 
must review any existing evaluation to date on the child that is submitted. 20 U.S.C. § 1414(c)(1).  

•	 Reevaluations 

 ° The school district, also known as a Local Education Agency (LEA), must reevaluate the child if it is 
determined that educational or related service needs of the child warrant a reevaluation OR if the 
child’s parent or teacher requests a reevaluation. 34 C.F.R. § 300.303 (2006).

13 Id. at 13-16. 
14 Id. at 14-16.
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 ° Reevaluation should not occur more frequently than one time per year unless the parent and LEA 
agree otherwise.  

 ° Once a child is identified as needing special education or related services, reevaluation should be 
undertaken at least once every three years unless the parent and LEA agree otherwise. 20 U.S.C. § 
1414(a)(2).

C. Eligibility for Special Education Services15 

•	 When school officials complete the evaluation, a team of qualified professionals (also called the multi-
disciplinary team) and the parent (or student if over 18) will meet to determine if the child is eligible for 
special education.

•	 The team reviews the assessments that were conducted and should address all areas of the child’s 
suspected disability.  

•	 The child is eligible for special education if he or she has a disability meeting the requirements listed in 
Section I.C., above. See also 20	U.S.C.	§	1401(3);	34	C.F.R.	§	300.8	(2007).	

Practice Tip

A good evaluation will not just accurately identify the category of eligibility, but will contain 
a comprehensive assessment of the student’s strengths and needs that will drive the deter-
mination of placement and services in the IEP.

IV. Development of an Individualized Education Program (IEP) 

A. IEP Meeting

•	 If the child is found to be eligible for special education, an IEP team must develop an IEP for the child. The 
program must be individualized in a way that is specific to that child. When problems present themselves, 
the LEA should try to adjust the program to fit the child rather than fitting the child to the program.  

•	 Meeting Notes

 ° The defender should make sure that everything is documented at the IEP meeting and that the 
defender gets a copy of notes taken. A lot is discussed at these meetings and it is important for the 
defender to confirm what will go in the child’s file. The defender should document any disagree-
ments the parents have with the identification, program and evaluation of the child in the notes. 

•	 IEP Team Members

 ° The team must consist of a parent/guardian, a special educator, a general educator (at least one), 
an individual who can interpret and explain the results of the evaluations (at least one), a represen-
tative of the LEA and the student (where appropriate), as well as anyone else with knowledge or 
special expertise regarding the child that is invited by the parent or LEA. 20 U.S.C. § 1414(d)(1)(B).

15 See 20	U.S.C.	§	1414(b)(4);	34	C.F.R.	§	300.306	(2007).
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 ° The IEP team must meet at least annually to review the IEP of the child and make adjustments to the 
services as needed.  

a. Parents must be notified of any substantial changes to the IEP and be given an opportunity to be 
involved in the process. 20 U.S.C. § 1415(b)(3); 34 C.F.R. § 300.503(a)(1).

•	 Parental Consent

 ° The parent of the eligible child must agree with the content of the IEP. If the parent disagrees with 
the plan, then he or she should not sign/give consent, and a note of the disagreement should be 
made in the meeting records.  

B. IEP Components16 

•	 An IEP must include:

 ° The child’s current level of academic performance and how the child’s disability limits his or her 
progress in the general education curriculum;

 ° Measurable annual goals that will help the child progress in the general education curriculum and 
meet his or her needs resulting from the disability;

 ° How progress will be measured and when periodic reports on progress will be provided;

 ° A description of special education and related services to be provided to the child, as well as the 
program modifications or supports for school personnel that will be provided;

 ° A statement of the extent to which the disabled child will or will not participate with non-disabled 
children in the regular classroom;

 ° A description of individual accommodations necessary to measure the child’s academic performance 
on state and district assessments;

 ° The frequency, duration and location of services and modifications; and

 ° A description of transition services the child may need when he or she turns 16 years old.  

C. Placement17 

•	 As mentioned above, a parent must consent to the child’s placement. Placement is not a unilateral deci-
sion made by the LEA.  

 ° However, while the parent must be part of the type of placement discussion, the parent does not 
necessarily get to decide the location of such placement. 34 C.F.R. § 300.116(b)(2) (2006) requires 
that placement be based on the child’s IEP and not solely on the parents’ preference.18

 ° The parent must be given written notice if there is a change in placement. Id. at § 300.503.  

•	 The child’s placement must be reviewed and determined annually.  

16 See Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., supra note 12, at 18.  See also 20 U.S.C. § 1414(d)(1)(a)(i).
17	See 20 U.S.C. § 1414(e).
18 Comments to the IDEA regulations explain that “placement” refers to the points along the continuum of placement options available for the disabled child, whereas “location” 
refers to the physical environment (i.e. classroom) where the child receives special education and related services. Assistance to States for the Education of Children With Dis-
abilities	and	Preschool	Grants	for	Children	With	Disabilities,	Analysis	and	Comments	to	the	Regulation,	71	Fed.	Reg.	46,547-46,753	(Aug.	14,	2006)	(to	be	codified	at	34	C.F.R.	pt.	
300 & 301).
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•	 The LEA must offer a continuum of alternative placements available to meet the needs of disabled 
students. The following are common placement/services options listed in the order of least restrictive to 
most restrictive setting:

 ° Mainstreaming/Full-Inclusion Model

a. The child is placed with general education students throughout the entire day and receives 
modifications, accommodations and other supports and services from teachers or related service 
providers within the regular education environment.

 ° Resource Class/Pull-Out Services

a. The child spends the majority of the time in a general education setting but is pulled from that 
classroom for extra help with certain subjects or to receive special therapies to address his or 
her disability.

 ° Self-Contained/Separate Class

a. The child attends school while receiving all or the vast majority of academic or related services 
within a separate special education environment (with only other special education students) 
within that same school.

 ° Special School

a. The child may attend a segregated school that specializes only in students with disabilities.  

 ° Residential Placement

a. The child is sent away for around-the-clock services at a residential placement that specializes in 
students with disabilities, or receives special education services at a hospital or institution.

 ° Homebound Services/Home Instruction 

a. Usually reserved for temporary but extended periods in which a disabled student is confined to 
the home for medical reasons. 

•	 In many jurisdictions, the parent may file a complaint, asserting a violation of due process, where the 
LEA wants to place the child in a more restrictive education environment. This generally occurs when 
the parent wants their child to remain in the general education environment as much as possible.  

D. Dispute Resolution19 

•	 Administrative Relief

 ° Where there are disagreements between parents and school administrators/educators that cannot 
be resolved, the parent may request mediation or a due process hearing. The parent must make this 
request before pursuing any action in court (must exhaust all administrative remedies).

 ° Mediation20 

a. Parties may voluntarily decide to participate in mediation at public expense. However, media-
tion may not be used to deny or delay the parent’s right to a due process hearing or any other 
parental rights.

19See Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., supra note 12, at 21-23.
20 20 U.S.C. § 1415(e).
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b. The mediation sessions should be scheduled in a location that is convenient for all parties.  

c. Where an agreement is reached, it must be finalized in writing and signed by both parties.

d. Discussions during mediation are confidential and may not be used as evidence at any subse-
quent due process hearing or civil proceeding.  

 ° Resolution Sessions21 

a. Before a due process hearing is conducted, the school board must convene “resolution sessions.” 
These meetings must be held within 15 days following the request for a hearing.  

b. These sessions do not have to be held if the parties agree in writing to waive the sessions or go 
straight to mediation.  

c. Should the parties fail to meet a resolution at the end of the sessions, a due process hearing 
should be scheduled within 30 days of filing the request.  

d. Any resolution made during these sessions must be in writing and signed by the parties; al-
though, a party may void the agreement within three business days of signing. 

•	 Due Process Hearings22 

 ° Request for Hearing

a. The parents may request a due process hearing on any matter regarding the school system 
providing FAPE to their child.

b. The school system may also request a hearing in situations where the parents refuse to consent 
to an educational evaluation of their child. However, school officials must give the parents proper 
notice of their rights after making such a request.

 ° Placement While Proceeding is Pending 

a. While the proceeding is pending, the child must remain in his or her current educational placement 
until either: the parents and school system agree to place the child in another setting; a hearing officer 
orders a change; or a judicial decree orders that there be a change in placement. 20 U.S.C. § 1415(j).

 ° Rights of the Parties:23 

a. Right to counsel

b. Right to confront witnesses

c. Right to exclude evidence

d. Right to a written record 

e. Right to appeal

f. Right to bring a civil action 

g. Right to an impartial hearing officer 

21 Id. at § 1415(f)(1)(B).
22 Id. at § 1415(f).
23 34 C.F.R 300.512(1) - (5); 20 U.S.C. § 1415(f)(3)(A) & (i)(2)(A).
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 ° Burden of Persuasion 

a. The party seeking relief generally bears the burden of persuasion.

V. First Steps in a Special Education Case

A. Preliminary Considerations25  

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are the 
potential roles and the potential limitations for the juvenile defender in pursuing a client’s 
special education rights?” The trainer should then use the following Training Notes to guide 
the discussion.  

•	 The Client’s Decision to Pursue Special Education Rights

 ° The defender should speak with the client and advise him or her of his or her special education 
rights if there appears to be unmet educational needs related to a disability. However, a defender 
representing a child in a delinquency matter cannot advocate for the client’s special education rights 
if the child does not want to pursue them.  

Note To Trainer

The child’s decision not to pursue his or her special education rights does not preclude the 
parents from doing so on the child’s behalf. The parent has the right to advocate for the 
child’s education and may request an evaluation to identify a potential disability requiring 
special education services under the IDEA.

•	 Representing Both the Child and the Parent 

 ° Should the child decide to pursue his or her educational rights, the defender must consider whether or 
not to represent the child in the delinquency matter and the parent in the special education matter.  

 ° It may be beneficial for the defender to represent the youth and parents in both matters, especially 
if the special education issue may seriously influence what happens in the delinquency case. By ad-
vocating in both matters, the defender can better control how special education advocacy will assist 
their client in the delinquency case. See Section VI. Implications of IDEA In Delinquency Cases, infra.

 ° However, the defender should consider the ethical rules of the jurisdiction to determine whether 
there would be any limitations or concerns while representing the client and parent jointly in the 
special education matter.  

 ° The defender cannot represent the parent if the parent and child disagree about the goals for the 
educational case or have interests and desires that are in conflict. (See below.)

 ° If the defender is unable to represent the parent in the special education matter, the defender should 
advise the parent to seek outside counsel or an education advocate to assist them in pursuing the 
child’s special education rights.

25 Much of this section is drawn from Joseph B. Tulman’s manual entitled speCial eDuCatioN aDvoCaCy uNDer the iNDiviDuals with Disabilities aCt (iDea): for ChilDreN iN the DeliNqueNCy 
systeM 1-8 – 1-10 (1998).
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Practice Tip

Each state has a Parent Training and Information Center (also known as a “PTI”) specifically 
created to provide information, training, and advocacy assistance to parents of special edu-
cation	students.	20	U.S.C.	§	1471.	A	listing	of	the	PTI	for	each	state	can	be	found	at	http://
www.parentcenternetwork.org. 

•	 Conflict of Interest

 ° There is no inherent conflict of interest if the defender represents the child in a delinquency case 
and the parent in the special education matter. However, the defender must inform the parent and 
child that potential conflicts may arise between the parent and child.  

 ° The defender may consider executing a retainer agreement in such cases, explaining the de-
fender’s intentions to withdraw from the education case and continue to defend the child in the 
delinquency case should a conflict arise between the parent and child.  

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What steps 
should the defender take to investigate the child’s education needs, determine how the 
child’s educational needs may affect the child’s delinquency case, and prepare to advocate 
for the child in the educational forum when appropriate?” The trainer should then use the 
following Training Notes to guide the discussion.

B. Client Interview

•	 The defender should ask the client about current and past school placements and inquire about any 
grades they may have repeated, school suspensions and/or expulsions.

•	 Most importantly, the defender should ask the client whether or not he or she is currently in special 
education. Specifically, the defender should ask if he or she has an IEP, if the client knows his or her 
disability classification and when his or her most recent evaluations occurred.  

C. Obtaining School Records

•	 Requesting School Records

 ° The defender should immediately request the client’s school records. Usually the defender may do 
this by providing a release form signed by both the student and parent to the child’s school.

 ° The defender should make sure to receive all school records, including any evaluations, IEPs and 
progress reports, attendance records, report cards, and the disciplinary file from other schools the 
child attended (e.g., records from elementary school, records from a school the client may have 
transferred from, etc.). The student’s current school may not always have a complete file of all 
records. The defender may have to send a request to all of the schools the student attended in the 
past to ensure a complete record.    

•	 Subpoenaing School Records

 ° Some school systems will require a subpoena in addition to or instead of a signed release before 
the school will provide the student’s school records. However, the defender should attach a signed 
release form to the subpoena to speed up the process.  
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Practice Tip

The defender should always obtain his or her client’s special education records, even if he 
or she does not intend to assist the client in special education matters, as the file may yield 
important information.

D. Chronology of Schools and Services

•	 After receiving the client’s school records, the defender should list all of the schools and years attended 
in chronological order and list all special education services the client received each year. This map 
gives the defender a good visual layout of when and where the client was in school, how the client 
performed academically, how the child behaved and what services the client did or did not receive.  

•	 The defender should look for patterns of behavior and performance using this chronology. The defender 
will be better able to persuade the judge using this information by showing where the problems should 
have been identified by the school system and that they were not addressed through appropriate evalu-
ation and special education services.  

•	 The chronology will also help the defender identify potential witnesses that can speak on the child’s 
behalf in both the special education and delinquency matters.  

 ° The defender should search records for teacher and counselor comments to find potential witnesses. 
Such comments are also useful in identifying the student’s strengths and weaknesses going forward 
with both the special education and delinquency matters.

•	 The chronology will inevitably be a useful tool at disposition in the delinquency matter when arguing for 
particular services and placement based on the child’s special education needs.  

VI. Implications of IDEA in a Delinquency Case

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How might the 
defender use special education advocacy and information at each stage of a client’s delinquen-
cy matter?” The trainer should then use the following Training Notes to guide the discussion.

A. Arrest and Intake26

•	 Professionals in the juvenile justice system should understand the impact a disability may have on the 
youth’s behavior. Police officers who are not aware of the youth’s disability may misinterpret a child’s 
behavior or words. Such misunderstandings could be a good argument for release or diversion.  

•	 It is important that the defender explore alternatives to formal court processing early in the case for 
disabled clients. The IDEA requires that a special education student receive appropriate behavioral 
interventions to address a student’s needs. These interventions “may far exceed what most juvenile 
courts are able to provide.” Sue Burrell & Loren Warboys, Special Education and the Juvenile Justice 
System, OJJDP Juv. Just. bull., July, 2000, at 8. The defender may argue that the client will receive bet-
ter services to address the underlying behavior outside the juvenile court system.  

26 Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., supra note 12, at 40-41.
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•	 Therefore, the defender should argue that the client who is receiving or should be receiving special 
education services may not “need” rehabilitative services from the juvenile court system. The child 
may be a good candidate for the special education track rather than the delinquency track. See Joseph 
b. tulMaN & JoyCe a. MCgee, speCial eDuCatioN aDvoCaCy uNDer the iNDiviDuals with Disabilities aCt (iDea): for 
ChilDreN iN the DeliNqueNCy systeM 2-10 (1998).

B. Detention27 

•	 Detention Hearing 

 ° The defender should ensure that juvenile justice professionals understand the client’s disability and 
how it impacts his or her behavior. This information may be useful to the judge and intake officer 
when making detention decisions. Burrell & Warboys, supra, at 8.  

 ° It may be better for the youth to remain in the community and receive special education services that 
address the delinquent behavior. If danger to the community is a concern, the defender should ad-
vocate for an alternative to detention that would still enable the youth to attend school and receive 
special education services (i.e., youth shelter home or more restrictive home supervision).

•	 Rights of Detained Youth 

 ° Children who are detained still have a right to a Free and Appropriate Public Education (FAPE) under 
the IDEA. Therefore, the state must provide special education services in accordance with the IDEA 
while youth are detained and in secure confinement facilities. 20 U.S.C. § 1412(a)(3).  

 ° The detention facility must implement the services required in the student’s most recent IEP. If the 
IEP requires review, an IEP team must convene to update the IEP or develop a new IEP.  

 ° The detention facility should have a continuum of educational services that are tailored to the spe-
cific needs of each student.

 ° Youth under the age of 22 who are incarcerated in adult facilities and have been previously identi-
fied as in need of special education are entitled to FAPE. However, the state does not have to pro-
vide FAPE to students with disabilities over the age of 18 who have never been identified as having 
a disability prior to incarceration. Id. at § 1412(a)(1)(B)(ii).  

C. Pre-trial Considerations28 

•	 Motion to Dismiss 

 ° The defender should consider filing a motion to dismiss the petition if the delinquency manifested 
from the school system’s failure to identify and address the client’s disabilities. The defender should 
argue that dismissal would be in the child’s best interests and ensure that the child receives the ap-
propriate services at school for his or her behavior. See tulMaN & MCgee, supra, at 2-2 – 2-6.

•	 Motion to Dismiss for Social Reasons

 ° The defender may be able to demonstrate that the child is not in need of care and rehabilitation or that 
the child is already getting appropriate services through other programs other than the court. In such 
circumstances, the defender should argue that the court dismiss for social reasons. See id. at	2-7.

27 Id. at 33-34, 41-42.  See also Joseph b. tulMaN & JoyCe a. MCgee, speCial eDuCatioN aDvoCaCy uNDer the iNDiviDuals with Disabilities aCt (iDea): for ChilDreN iN the DeliNqueNCy systeM 2-11 (1998).
28  Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., supra note 12, at 42-44,46.
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 ° The defender should be proactive and work with the child’s family and school personnel to ensure that 
an IEP is developed or refined to meet the child’s needs. Such efforts will assist the defender in forming 
a solid basis for requesting that the delinquency case be dismissed for social reasons. Id. at 2-8.

•	 Competence Issues

 ° The defender should consider whether a disabled client is competent to stand trial. Low intellectual 
functions, communication problems, emotional disturbances and memory problems are all factors 
that would raise the need for a competence evaluation. See Burrell & Warboys, supra,	at	9.	See also 
JTIP Lesson 15, Competence to Stand Trial.

•	 Miranda	and Other Waiver Issues

 ° Similarly, the defender may be able to demonstrate that the child did not or could not comprehend 
Miranda warnings. Any waiver of Miranda rights must be knowing, voluntary and intelligent. See, 
e.g., In re Gault, 387	U.S.	1	(1967).	Age	and	education	level	are	factors	that	should	weigh	heavily	in	
determining whether there was a valid waiver. A disabled child with special education needs should 
contest the validity of waiver. See tulMaN, supra, at 2-13 – 2-14.

•	 Transfer Hearings

 ° At transfer hearings, the question is whether the youth is amenable to treatment in juvenile court 
and whether the youth poses a danger to the community. However, special education issues become 
relevant during this determination. The prosecutor and judge should consider the youth’s disability 
when making transfer decisions, particularly with respect to amenability to treatment.  

 ° A youth who has not yet been identified as disabled has a strong argument before the court that the 
youth has not yet received necessary services, and that implementation of such services are avail-
able through the juvenile court and not the adult court. See Burrell & Warboys, supra,	at	9.

 ° Even if the youth was receiving special education services prior to the transfer hearing, the juvenile 
court should not assume that such services were adequate and may require that the court intervene 
to ensure proper services are put in place. Id.

D. Trial29

•	 A youth’s educational disability may be relevant to an insanity defense or a theory of defense relying 
on a youth’s lack of capacity to form the requisite intent or mens rea that is an essential element of the 
offense with which he or she is charged.

•	 The defender should request that the judge and other parties in the courtroom make any accommodations 
a disabled client may need to ensure that the youth fully understands the proceedings, is able to assist in 
his or her own defense and can enjoy all other trial rights that may be negatively impacted by a disability.

 ° For example, simplified judicial colloquies, slowing the pace of proceedings, providing additional 
breaks and other special allowances may be necessary to ensure the protection of a disabled youth’s 
Sixth Amendment rights.

29 Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., supra note 12, at 44-45.
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E. Disposition30

•	 Dispositional Orders

 ° If a youth is adjudicated, the defender should request that the dispositional order include consider-
ation and discussion of the youth’s special education needs. See Burrell & Warboys, supra, at	9.	The	
court should ensure that the child’s educational needs are being met by the school system. Although 
juvenile courts do not have jurisdiction over the school system, recognition of the child’s disabil-
ity will assist the defender in making sure that the disposition does not penalize the child for the 
school’s failure to provide the necessary services, and may influence school officials to act.  

 ° The dispositional order should indicate that while the youth is in a placement outside the home, the 
youth should receive services in compliance with the IDEA. Id. 

•	 Placement and Probation Conditions

 ° The conditions of probation must take into account the youth’s disability to ensure that he or she 
receives special education services.

 ° The youth must be able to realistically comply with probation conditions and still be able to partici-
pate in services that address his or her particular disability.  

 ° Placements outside the home must also serve the needs of the youth’s disability. When deciding dis-
positional placement, the judge and juvenile justice professionals should seriously consider whether 
the youth has particular needs such that a facility setting may have a negative impact on the youth’s 
behavior.  

F. Post-Disposition

•	 The defender should make sure that the client is receiving the appropriate special education services 
under the IDEA after disposition. These services may be important in addressing the youth’s behavioral 
needs and could potentially assist the youth in successfully completing probation or receiving early 
release from incarceration.

G. Aftercare

•	 Youth who return to the community after detention, incarceration or other placement need support and 
supervision. Youth who do not have the skills to easily reintegrate will need intensive support from 
agencies and professionals. The defender should make sure that the youth’s aftercare services address 
his or her special education needs, and that there be an assisted transition and continuum of services.

30 Id. at	45-47.		
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VII. Special Education Students and School Disciplinary Action31 

Note To Trainer For a more comprehensive discussion of school discipline, the trainer should consult Lesson 40- 
Advocacy in School Discipline Cases. What follows is a basic overview.  

A. General Disciplinary Due Process Rights Applicable to All Students32 

•	 10-Day Suspensions

 ° The Supreme Court held in Goss v. Lopez,	419	U.S.	565,	581	(1975)	that	any	student	suspended	for	
10 days or less is entitled to: 

a. Oral or written notice of the charges;

b. Brief description of the evidence supporting the charges; and

c. An opportunity to present his or her side of the story.

 ° Should the student pose a serious danger to persons or property and notice is not feasible, the hear-
ing should be held as soon as practicable. Id. at 582-83.

Note To Trainer

Students suspended for 10 days or less are not entitled as a matter of due process to a full 
adversarial hearing, and the student does not have the right to counsel, to confront witnesses 
or to call defense witnesses. Id. at 583. However, states and local school districts may require 
such protections for these short-term suspensions.

•	 Expulsions and Suspensions Longer than 10 Days

 ° Expulsions and suspensions longer than 10 days require a more formal process; however, it is 
not entirely clear what process is required. Id. at 584. Jurisdictions vary on how much process is 
required in expulsion and suspension hearings.

 ° Mathews v. Eldrige provides some guidance on what factors should be considered when deciding 
how much process is due. Mathews v. Eldrige,	424	U.S.	319,	333-35	(1976)	(listing	factors	as:	private	
interest at stake, risk of erroneous deprivation of that interest through the procedures being used, 
value of procedural safeguard and government’s fiscal interest and administrative burdens).

 ° A full judicial hearing is not always required, but the fundamental aspects of an adversarial proceed-
ing should be available. See Dixon v. Alabama State Bd. of Educ.,	294	F.2d	150,	159	(5th	Cir.	1961).	
For instance, access to the names of witnesses, an oral or written account of witness testimony and 
an opportunity to present a defense. Id.  

B. Long-Term Suspensions and Expulsions of Special Education Students

•	 School personnel have the authority to suspend special education students in the same manner as 
general education students for no longer than 10 days under the IDEA. 20 U.S.C § 1415(k)(B); 34 C.F.R. 
§ 300.530(b) (2006). Any suspension that exceeds 10 days is considered a change in placement and 
procedural protections under the IDEA are triggered, including a manifestation hearing, in which 
school officials must determine if the misbehavior is a manifestation of the student’s disability. 20 U.S.C 

31 See tulMaN, supra	note	27,	at	Chapter	Four,	for	more	information	on	school	discipline	and	students	with	disabilities.	
32 Nat’l Juv. DefeNDer Ctr. & Juv. l. Ctr., supra note	12,	at	27.
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§ 1415(k)(1)(E)(i); 34 C.F.R. §§ 300.530(e), 300.536(a)(1). Therefore, the defender should pay particular 
attention to whether all portions of the student’s IEP are being appropriately provided and implemented.  

 ° These protections also apply to a series of shorter suspensions that are considered a change in 
placement because they constitute a pattern of removals. In order to qualify as a pattern of remov-
als, the short-term suspension must total more than 10 days in a school year, be for substantially 
similar behavior and be characterized by additional factors such as the length of each removal, the 
total amount of time the child has been removed and the proximity of the removals to one another. 
34 C.F.R. § 300.536.

 ° Because school districts have a Child Find obligation, these protections also apply to unidentified 
students if school officials knew or had reason to know that the child was a child with a disability 
before the behavior that precipitated the disciplinary action occurred. 20 U.S.C. § 1415(k)(5).  

•	 The IEP team coordinator determines whether the child’s behavior was a result of his or her disability. 
The manifestation determination must be individualized and refer to the disciplinary incident. The 
behavior must be deemed a manifestation of the disability if:

 ° The conduct in question was caused by, or had a direct and substantial relationship to, the child’s 
disability; or 

 ° The conduct in question was the direct result of the local educational agency’s failure to implement 
the IEP. Id. at § 1415(k)(1)(E)(i).   

•	 This determination must be made immediately and no later than 10 days after a decision is made that 
would remove a student from his or her educational placement.

•	 If the team determines that the incident was not a manifestation of the student’s disability, then the 
suspension or expulsion must be handled according to school procedure for non-disabled students. 34 
C.F.R. § 300.530(c). If the team finds that the behavior did manifest from the student’s disability, then the 
suspension or expulsion is void.  

•	 Exceptions:33

 ° A student may be removed, even if the behavior manifested from his or her disability, to an interim 
alternative education setting (IAES) for not more than 45 school days if the student:

a. Carries or possesses a weapon;

b. Knowingly possesses, uses, sells or purchases illegal substances; or

c. Inflicts serious bodily injury upon another person on school premises.

 ° FAPE still applies at the student’s interim placement.

33 20 U.S.C. § 1415(k)(1)(G); 34 C.F.R. § 300.530(g).
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•	 Appealing Manifestation Determination

 ° A parent may appeal the manifestation determination if he or she disagrees with the decision and 
requests a hearing. The hearing must occur within 20 school days from the date of request. A deci-
sion must be made within 10 days of that hearing.  

 ° A long-term suspension or expulsion must be postponed until after a hearing in the event that a par-
ent challenges the manifestation determination.  

•	 Pending the Disciplinary Hearing

 ° The student must remain in the then-current placement while any hearing is pending, including the 
disciplinary removal hearing, unless the parents and school officials come to some other agreement. 
20 U.S.C § 1415(j). This is known as the “Stay Put” provision. 

a. Placement at an interim alternative educational setting trumps the “Stay Put” provision.  

•	 After Expulsion

 ° Students expelled from school are still entitled to special education services. See 34 C.F.R. § 
300.530(d). These services may have to be delivered at home or must be given at the interim alterna-
tive educational setting (IAES). 20 U.S.C. § 1415(k)(2); 34 C.F.R. § 300.531.

C. Positive Behavioral Interventions and Supports (PBIS)

•	 The IDEA has specific provisions that address discipline of students with disabilities.

•	 The IDEA directs schools to use positive behavior interventions and supports to address the student’s 
behavior rather than follow strict zero tolerance policies.

•	 As such, the IDEA requires that school systems train teachers on proper, scientifically based instruc-
tional practices for disabled youth. All school personnel must be adequately prepared to use positive 
behavioral interventions with disabled youth and better facilitate strategies identified by the student’s 
IEP team. 34 C.F.R § 300.324(a)(2)(i), 300.156; 20 U.S.C. § 1412(a)(14).  

•	 There is research to support that punitive responses to inappropriate behavior through suspensions and 
expulsions are often imposed inconsistently and without positive strategies, rendering them ineffective 
for kids with disabilities. PBIS reinforces positive behaviors and produces more effective results. See 
Office of Special Education Programs, U.S. Department of Education, Technical Assistance Center on 
Positive Behavior Interventions and Supports, School-wide PBIS, http://www.pbis.org/school/default.
aspx (last visited Mar. 10, 2012). 

•	 In addition to these general requirements, the school district must provide any child who is removed 
from his or her educational placement for disciplinary reasons or whose behavior was found to be a 
manifestation of the student’s disability with a functional behavioral assessment. Based on this assess-
ment, the school district must then develop and implement a written behavior intervention plan for that 
youth. 20 U.S.C. § 1415(k)(1)(F).
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Client: Ronald Gibson, age 15

Current School: East Senior High School

Grade:	9th

Complainant: Monica Gibson (mother of client)

Police Report
The complainant reports that sometime between 1/1/
YR-0 and 1/5/YR-0, someone stole $3,000 in cash from a 
lockbox in the attic of her home at 5454 Scott Street. The 
lockbox did not appear to be tampered with. The com-
plainant stated that any key would open the box and gave 
several persons of interest. The police responded to 5454 
Scott Street to identify potential suspects. Crime scene 
investigators responded to the scene to take photographs 
and fingerprints.

Persons of interest include the complainant’s three chil-
dren. The complainant is almost positive that Ronald Gib-

son, her middle child, is the one who stole the money 
because he is constantly buying new things and does not 
have a job.  

Client Statement
Officer Jackson responded to the scene and conducted 
further investigation. At the conclusion of the investiga-
tion, Officer Jackson placed Ronald under arrest. Before 
he escorted Ronald out of the home, he asked Ronald if 
there was anything he should say to his mother about his 
behavior before he left. Ronald turned to his mother and 
stated something to the effect of: “It could not have been 
$3,000. I don’t have enough stuff to total $3,000. It was 
more like $300. I bought some clothes and stuff and gave 
some money away to friends.”

Officer Jackson took Ronald to the station for processing. 
The youth was read his Miranda rights and provided po-
lice with a detailed statement of the offense.

CASE MATERIALS

VIII. Forensic Exercise: Advocacy in Special Education Cases

Note To Trainer

The trainer should distribute the Forensic Exercise Handout to participants and advise them that 
they have 10 minutes to read the fact pattern and begin to think about the corresponding ques-
tions. The trainer should then guide participants through each of the discussion questions using 
the Discussion Points that follow.  
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Name: Ronald Gibson

DOB: 4/3/YR-15

School: East Senior High

Grade: 9th

Examiner: Joseph Riley, Psy.D., M.Ed.

Date of Report: 11/1/YR-1

Reason for Referral: Ronald Gibson was referred for 
psychological evaluation by his mother, Ms. Monica 
Gibson, to see whether his long-standing academic dif-

ficulties are symptomatic of emotional and psychological 
problems. Testing took place at East Senior High.

Tests and Sources of Information

•	 Various psychological inventories

•	 Interview with School Social Worker

•	 Interview with Mother

•	 Review of school records and previous testing

Background Information: Ronald is a slender, slight-
ly effeminate, African-American boy who looks much 

CONDENSED PSYCHOLOGICAL EVALUATION
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younger than his age. Ronald self-identifies as a gay 
male. He lives at home with his mother and two siblings.  

Ronald	is	repeating	the	9th grade for the second time this 
year. The reasons for being held back are truancy and 
failing grades. Ronald has been diagnosed with Learn-
ing Disabilities and ADHD; however, there is nothing in 
his school records that indicates where these diagnoses 
came from.  

Ronald has an IEP in place, indicating that Ronald receives 
25 hours of special education services and 60 minutes of 
behavior support services per week. The IEP states that 
Ronald should be in a full-time therapeutic setting to ad-
dress his academic and emotional concerns.

Ronald has seen a psychiatrist and was prescribed medi-
cation for his ADHD, however he refuses to take it and 
does not meet with the psychiatrist anymore. Ronald 
does speak daily with his school social worker.  

Ronald’s behavior at home has become problematic. He 
sneaks out at night and steals things from his mother and 
siblings. He has also gotten caught shoplifting in the past.  

Behavioral Observations: Ronald was pleasant and 
polite to the examiner. While he was answering ques-
tions, he asked what various words or phrases meant, 
indicating that the task was mentally challenging and 
physically taxing for him.

Summary of Findings:
Diagnoses:

•	 Learning Disability and Disruptive Behavior 
Disorder (Axis I)

•	 Borderline Intellectual Functioning (Axis II)

•	 Sexual identity concerns, school refusal (Axis IV)

Ronald is suffering from impulsivity, attention problems, 
oppositional and aggressive behaviors, academic prob-
lems, school refusal and executive functioning disorder. 
Given his school avoidance and failing grades, it is very 
likely that he is unable to function in a general education 
setting, especially when combined with his Borderline In-
tellectual Functioning. Without intensive supports, both 
academically and behaviorally, Ronald will fall further be-
hind. It is almost certain that he will not be able to re-enter 
the curricular demands at East Senior High.

In	the	context	of	Ronald’s	IQ	score	of	72	and	his	identifica-
tion as a gay male, it is highly unlikely that Ronald is able 
to process many environmental experiences adequately. It 
would be a mistake to characterize Ronald as having be-
havior problems without the context of these experiences.

Recommendations for Home and School:
•	 Full immersion in a therapeutic educational setting;

•	 Consistency in affection and empathy from Ronald’s 
family and school personnel to assist him in mak-
ing behavioral changes;

•	 Until placed in a special education setting, Ronald 
should work exclusively with one teacher;

•	 Assistance for Ronald in structuring his school-
work and homework by helping to keep him 
organized and on task; and

•	 A therapist for Ronald who has experience work-
ing with Lesbian, Gay, Bisexual, Transgender and 
Questioning adolescents. Therapy should focus 
on strengthening Ronald’s self-awareness and 
ability to understand social cues.
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1.  What are potential ethical concerns that may arise in representing both Ronald in his delinquency matter 
and his mother in the educational matter?  

Decision to Pursue Special Education Rights

•	 The defender must advise Ronald of his special education rights. While Ronald already has been iden-
tified as a student with special education needs and has been diagnosed with a disability, he may not 
want the defender in his delinquency matter to become involved in his special education matter.  

•	 The defender should try his or her best to make sure that Ronald understands information conveyed, 
keeping in mind that Ronald’s cognitive functions are limited. Ronald may indicate that he under-
stands when in fact he does not.

Conflict of Interest

•	 The defender must remember that Ronald’s mother is the complaining witness in Ronald’s delin-
quency case. As a result, it would not be advisable for the defender to represent the mother in the 
educational matter given the obvious conflict of interest in the delinquency case.

•	 Nonetheless, the defender should determine whether Ronald and his mother have conflicting objec-
tives for the educational matter. Given the increase in Ronald’s behavioral problems at home, Ronald’s 
mother may wish to see him placed in a full-time residential program to address his needs. Ronald 
may wish to remain in his home school. 

•	 If there does not appear to be a conflict and Ronald wants the defender to advocate for his special 
education rights, the defender should study the local rules of professional conduct to determine 
whether there are any exceptions to the conflicts rule. For example, the language of ABA Model Rule 
of	Professional	Conduct	1.7	suggests	that	the	lawyer	may	represent	the	parent	if	(a)	the	lawyer	rea-
sonably believes that he or she will be able to provide competent and diligent representation to both 
Ronald and his mother; (b) the representation will not require the lawyer to take conflicting positions 
in the same proceeding (i.e., in educational matter or in the delinquency matter); and (c) both Ronald 
and his mother give written, informed consent to the representation. 

•	 The defender must inform both the client and the mother that conflicts may arise between them in the 
education case, especially given the obvious conflict in the delinquency case.  The defender should 
advise Ronald and the mother that if a future conflict arises, the defender would likely have to with-
draw from the education representation.

DISCUSSION POINTS

The participants are asked to consider the following 
questions:

1. What are potential ethical concerns that may 
arise in representing Ronald in his delinquency 
matter and his mother in the educational matter? 

2. If Ronald decides that he wants to pursue his 
special education rights, what initial steps should 
you take?

3. How might you use Ronald’s disabilities to assist 
you at each stage of his delinquency case (i.e., 
arrest & intake, detention, pre-trial, trial, disposi-
tion, post-disposition)?  
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2. If Ronald decides that he wants to pursue his special education rights, what initial steps should you take?

Client Interview

•	 The defender should interview Ronald and try to get detailed information about his current and past 
school placements (e.g., past evaluations, diagnoses, IEPs, repeated grades, report cards, attendance, 
suspensions/expulsions, etc.).

•	 The defender should determine whether there is any one teacher or counselor that Ronald particularly 
bonds with and then obtain Ronald’s permission to speak with that teacher.

•	 The defender should ask Ronald to articulate what his challenges and strengths are at school.

Obtain School Records

•	 The defender should immediately request Ronald’s school records from East Senior High. The de-
fender can usually do this by providing a release form, signed by both the parent and Ronald, to the 
school. The defender may have to serve a subpoena to obtain Ronald’s school records, depending on 
the jurisdiction.

•	 The defender should obtain school records even if he or she ultimately decides not to advocate for 
Ronald and his mother at the school hearing.

•	 The defender should make sure to obtain all school records including any evaluations, IEPs, 
progress reports from other schools Ronald attended, attendance records, report cards and 
disciplinary files.

Develop a Chronology of Schools and Services

•	 After receiving Ronald’s school records, the defender should list all of the schools and years attended 
in chronological order. The defender should also list all special education services Ronald received 
each year. The defender will then be able to see when and where Ronald was in school and what 
services he did or did not receive.  

•	 The defender should look for patterns of behavior and academic performance using this chronology. 
Ronald may have exhibited problematic behavior much earlier than when it was detected by the 
school system. In this case, it seems as though the mother requested an evaluation and the school 
system was not adequately addressing Ronald’s special education needs. At this time, the school sys-
tem is still not properly treating Ronald’s needs given that he is still attending East High and recom-
mendations from the psychological evaluation were not followed.

•	 Using this information, the defender will be better able to show the judge when and where prob-
lems should have been identified by the school system, and that they were not properly treated 
and addressed.  

•	 The chronology will also help the defender identify potential witnesses that can speak on Ronald’s 
behalf for both the special education and delinquency matters. For instance, the defender will want to 
speak with Ronald’s school social worker and previous therapist and psychiatrist. The defender should 
also scan the records for teacher comments to find potential witnesses.
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3.  How might you use Ronald’s disabilities to assist you at each stage of his delinquency case (i.e., arrest & 
intake, detention, pretrial, trial, disposition, post-disposition)?  

•	 The defender should obtain permission from Ronald before disclosing Ronald’s special education 
status, disabilities or the results of his psychological exam, taking care to explain how doing so can 
help in the case.

Arrest & Intake

•	 The defender may not have access to Ronald’s most recent psycho-educational evaluation before the 
initial hearing. However, the defender should have interviewed Ronald and his mother and hopefully 
obtained information about his special education and disabilities.  

•	 The defender should follow up with Ronald’s mother to better understand his condition. At that 
time, the defender should ask whether or not the mother was aware of any psychological evalu-
ations for Ronald. The mother can hopefully provide useful information, from memory, about the 
evaluation results.

•	 The defender should speak to the mother about possible diversion for Ronald. In light of his disabilities 
and her efforts to ensure that he receive the most appropriate services, she may support diversion.

•	 Armed with information regarding his disabilities and his mother’s support (if applicable), the 
defender should attempt to speak with the prosecutor and the intake officer. They may not be aware 
of Ronald’s disabilities and the results of his most recent psychological evaluation. Ronald may be a 
good candidate for diversion or other alternatives to formal court processing.

•	 The defender should stress that Ronald is required to receive services from the school to address 
underlying behaviors of this offense. As such, Ronald may not require services from the juvenile court.  

Detention

•	 At the detention hearing, the prosecutor, intake officer and judge will likely be concerned about Ron-
ald’s poor school attendance, staying out all night and poor behavior at home. The defender should 
make sure that the court understands how Ronald’s learning disability and disruptive behavior disor-
der, impulsivity, borderline intellectual functioning and sexual orientation concerns affect his behavior.

•	 The defender should then argue that Ronald’s condition requires that he receive intensive, full-time 
therapeutic services. The school system must put these services in place immediately, making it bet-
ter for Ronald to remain in the community. If appropriate, the defender should argue that the jurisdic-
tion’s detention facilities may not even be able to provide such services. At the very least, Ronald 
should not be restricted to anything more than a youth shelter house, so that he may begin to receive 
the continuum of services that the school is required to provide.  

•	 Should Ronald be detained, the defender should make sure the facility is providing special education 
and related services to address his disabilities. This may require that there be an IEP team meeting to 
develop a new plan based on the recommendations of the recent psycho-educational evaluation. With 
a new IEP in place, the defender can make sure that services are put in place for Ronald.  
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Pretrial and Trial 

•	 Court Accommodations

 ° The defender should be prepared to ask the court to allow for extra time at proceedings so that 
the defender may stop and explain things to Ronald. Ronald has a very hard time understanding 
basic concepts, and the defender must make sure Ronald is aware of and understands what is 
going on throughout the proceedings.

•	 Possible Motions to File

 ° Motion to Dismiss for Social Reasons

a. If the defender is able to get Ronald into an intensive therapeutic program to address his 
disabilities, the defender should consider filing a motion to dismiss for social reasons. The 
defender could argue that Ronald is already receiving care and rehabilitation from services he 
is currently enrolled in and does not need the aid of the juvenile court.

 ° Motion to Suppress Statement

a. There is a strong argument that Ronald could not have voluntarily, knowingly and intelligently 
waived his Miranda warnings based on his age and limited cognitive abilities. The defender 
should seek an expert for assistance on this issue. More creatively, the defender may argue 
that Ronald’s statement to his mother as he was being escorted out of his home was involun-
tary and coerced by the officer’s suggestion or instructions that he “should” say “something 
about his behavior” to his mother before he left.

•	 Competence Issues

 ° Ronald’s limited intelligence and low executive functioning may render him incompetent to stand 
trial. The defender should seek the assistance of an expert on this issue.

Disposition

•	 If Ronald is adjudicated in this matter, the defender should make sure that the probation officer and 
judge consider and discuss Ronald’s special education needs and impact of those needs on his behav-
ior. This will ensure that the court is aware of Ronald’s disabilities upon disposition and that he will 
not be punished for the school’s failure to provide services.

•	 If Ronald is placed outside his home, the order should require that he receive special education 
services while at that placement.

•	 The defender should make sure that any conditions of probation are realistic while taking into account 
Ronald’s disabilities and schedule of special education services.

Post-disposition 

•	 The defender should follow up with Ronald after disposition to make sure that the school system is 
providing appropriate special education services.

•	 If Ronald is incarcerated, the defender should ensure that Ronald is receiving special education 
services in the facility, as required by the IDEA.  
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