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JTIP Unit XII: Holistic Juvenile Defense Advocacy
Lesson 38, Multi-Systemic Advocacy: Family, 
School and State Agencies   (2 Hours) 

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the need for multi-systemic, multi-disciplinary representation of youth to address root 
causes of delinquency and begin creative planning to advance the strategic goals of the delinquency case and disposition.

Objectives
Juvenile defender will:

•	 Identify a range of issues and challenges that youth face outside of the juvenile justice system, including 
but not limited to: housing issues, educational issues, access to mental and medical health care and public 
benefits concerns;

•	 Become familiar with resources that will assist youth in addressing legal and social issues outside of the 
juvenile justice system and develop contacts with advocates who can represent youth in other systems;  



•	 Understand the impact of multi-disciplinary advocacy on detention and disposition outcomes in juvenile 
delinquency cases;   

•	 Learn to utilize the school system to ensure that youth receive needed treatment and services consistent with 
the youth’s stated interests;

•	 Understand and advise youth on their basic rights to public housing and other public benefits, including the 
consequences of a juvenile adjudication on such benefits;  

•	 Understand and advise youth on the procedures to seal juvenile records to reduce some of the long-term 
consequences associated with a juvenile adjudication;

•	 Be able to identify the key players involved in the local neglect or dependency system, understand the role of 
the Guardian ad Litem and become aware of procedures in the neglect and dependency system; and

•	 Understand and advise youth on special challenges that affect dual-jurisdiction youth, including the difficulty of 
protecting youth’s confidentiality and due process rights in delinquency cases.  

Training Materials: 
•	 Statutes, case law, rules, policy manuals, and other jurisdiction specific materials related to multi-systemic 

advocacy (trainer to provide)

•	 Forensic Exercise: Multi-Systemic Advocacy

•	 Chart of Consequences of Juvenile Adjudications 

•	 Bibliography
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Trainer’s Overview

I. Introduction to Multi-Systemic Advocacy (10 minutes)

•	 The trainer should facilitate an introductory discussion with participants regarding legal issues and systemic 
challenges youth face outside the juvenile justice system.   

•	 The trainer should facilitate a discussion with participants on why multi-systemic advocacy could be important 
to the defense case.  

A. Introduction

B. Identifying Multi-Systemic Issues

C. Multi-Systemic Advocacy and the Defense Case

II. School Disciplinary Advocacy (10 minutes)

•	 The trainer should review the law providing youth with the right to a disciplinary hearing.  

•	 The trainer should discuss advantages such as opportunity for discovery, investigative leads, impeachment 
material, etc.

A. Right to Disciplinary Hearing

B. Advantages of Defender Advocacy at the School Disciplinary Hearing 

III. Special Education Advocacy (10 minutes)

•	 The trainer should introduce the Individuals with Disabilities Education Act (IDEA) and explain what it takes to 
qualify for assistance under the Act. 

•	 The trainer should explain and demonstrate how special education needs impact advocacy at every stage of a 
juvenile case – from arrest and intake to aftercare.  

A. Overview 

B. Implications of Special Education Advocacy in Juvenile Cases

IV. Entitlement to Public Benefits (20 minutes)

•	 The trainer should review each of the three assistance programs in this section, describing what each offers, 
what it takes to qualify for assistance and how defenders can assist their clients in receiving benefits.   

A. Medicaid 

B. Temporary Assistance for Needy Families (TANF) 

C. Supplemental Security Income (SSI) 
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V. Public Housing Benefits (15 minutes)

•	 The trainer should explain what public housing is, what it takes to be eligible and how to apply.  

•	 The trainer should review the different types of eviction notices and what, if anything, can be done to cure them.  

A. Overview 

B. Eviction 

VI. Neglect and Dependency Proceedings (20 minutes)

•	 The trainer should review the goals and statutory framework for abuse and neglect cases.  

•	 The defender should explain the process and steps involved in a typical abuse and neglect case.  

•	 The trainer should review benefits in the situation where the youth is the parent and the situation where the 
youth is the subject of an abuse and neglect case.  

•	 The trainer should emphasize that a Guardian ad Litem (GAL) advocates for the best interests of the child, 
whereas a defender advocates for the expressed interest of the child. These interests may not align.  

A. Overview of the Neglect and Dependency System 

B. Definition of Neglect

C. Key Players Involved

D. Neglect Proceedings

E. Benefits of Defender Involvement 

F. Differences in the Role of the Defender and Guardian ad Litem (GAL)

VII. Forensic Exercise: Multi-Systemic Advocacy (35 minutes)

•	 The trainer should distribute the forensic exercise and instruct participants that they will have 15 minutes to 
review the fact pattern and answer the questions that follow. 

•	 The trainer should then use the Discussion Points to lead an interactive discussion based on the questions posed.  
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Trainer Notes
I. Introduction to Multi-Systemic Advocacy

A. Introduction: Youth in the juvenile justice system often have an array of legal and social needs outside of 
the juvenile court. These needs are exacerbated by juvenile court involvement and juvenile adjudications. In 
this training, we will:

•	 Discuss some of the legal needs and systemic challenges that our clients face outside of the juvenile 
justice system;

•	 Briefly address the long term consequences of a juvenile adjudication; 

•	 Explore ways in which the defender can advocate for or assist youth in these matters, with the youth’s 
permission; and

•	 Discuss why multi-systemic advocacy is important to the defense case.

B. Identifying Multi-Systemic Issues 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
some legal issues and systemic challenges your clients and their families are facing outside 
of the juvenile justice system?” The trainer should then use the following Training Notes to 
guide the discussion.  

•	 School discipline

•	 Special education 

•	 Mental health

•	 Substance abuse 

•	 Immigration 

•	 Housing

•	 Employment bars

•	 Neglect, abuse or dependency

•	 Custody battles

•	 Family debt/poverty

•	 Barring notices from public housing and other residences

•	 Access to or denial of public benefits 
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Practice Tip

All of these issues and challenges can be critical to representing youth. The defender should 
do their best to ask the client questions in all of the above areas to better understand the 
client’s background and needs moving forward in the case.  

C. Multi-Systemic Advocacy and the Defense Case 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “How might 
any of these multi-systemic issues impact the delinquency case?” The trainer should then 
use the following Training Notes to help guide the discussion, keeping in mind that the 
discussion should help participants connect this training to the defender’s primary role of 
advocating for the client’s stated goals in the delinquency case. The trainer does not need to 
engage in a detailed discussion here. This is a short introductory brainstorming exercise. The 
rest of the training will discuss the relevance and impact of specific inter-disciplinary and 
multi-systemic issues on the delinquency case.

•	 Detention

 ° The youth may need mental health and/or medical services that are not available at the  
detention facility.

 ° If the youth is a special education student, the defender could argue against secure detention to 
ensure he or she continues to receive services already being provided by the school system.

 ° In many jurisdictions, youth with an open case in the neglect and dependency system cannot be 
commingled and detained with youth in the delinquency system. Therefore, the defender can argue 
against any detention option that commingles his or her “dual jacket” clients. 

a. Similarly, the defender may want to speak with the youth’s Guardian ad Litem (GAL) to gauge 
whether he or she may be an ally in the defense case. The GAL may provide useful information at 
the detention hearing that could produce a more favorable outcome.  

 ° For special education clients, the defender could argue as a mitigating point that the school 
system failed in providing the client with necessary counseling and services. Adding that the 
defender intends to ensure that the school system fulfills its obligations may sway the judge 
away from secure detention. 

•	 Plea Offers

 ° Understanding the long-term consequences of an adjudication will greatly affect how the defender 
advises his or her client on any potential plea offer and will assist the defender in negotiating a bet-
ter plea offer for the client.  

Note To Trainer
For more detailed information about the potential long-term consequences of juvenile 
adjudications, see the chart on Consequences of Juvenile Adjudications beginning on  
page 35 of this lesson.
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•	 Preparation for the Delinquency Trial

 ° If a delinquency case and a school disciplinary hearing arise out of the same behavior or conduct, 
the defender may be able to obtain useful discovery at the school disciplinary hearing. For instance, 
the defender may receive school reports documenting what happened; witnesses may “testify” at a 
recorded disciplinary hearing, providing the defender with potential impeachment material for a mo-
tions hearing and trial; the defender may have the opportunity to cross-examine witnesses against 
the client; and the hearing may provide some useful investigative leads. The defender may also 
prevent his or her client from making any incriminating statements to school officials that could be 
used by the prosecution at trial.  

 ° The defender may also help the client access Medicaid benefits to obtain a mental health examina-
tion for him or her outside the jurisdiction of the court.  This prevents any harmful information from 
that examination from being automatically disclosed to the judge, prosecution or probation officer.  

•	 Disposition

The defender may: 

 ° Access public benefits to ensure proper rehabilitative services are in place before disposition for a 
more favorable disposition outcome:

a. Medicaid for mental health and medical services;

b. Public housing to ensure the youth and his or her family have a safe place to live; and/or 

c. Temporary Assistance for Needy Families (TANF) and Social Security Income (SSI) so that the 
youth and his or her family have enough resources at home.

 ° Draw upon resources from the school system for special education clients.  The school system is 
required to provide treatment and services to youth who are diagnosed with a disability that affects 
their ability to learn. These services may help address any behavioral concerns the judge may have. 
Having such services already in place will produce a more favorable disposition outcome.  

 ° Represent the youth at a school suspension or expulsion hearing to ensure that the he or she 
remains in school and is actively attending at the time of the disposition hearing. School attendance 
is critical at disposition. The defender’s involvement and familiarity with the disciplinary process 
will ensure that the disciplinary process is properly followed. The defender may even be able to get 
the suspension/expulsion dismissed. Sometimes the principal does not comply with the disciplinary 
code, thus requiring dismissal.  Other times the defender may show that the school has no evidence 
against the client for the alleged offense. At the very least, the defender may act as the client’s 
advocate and negotiate some alternatives to suspension/expulsion.  

 ° If the youth has a Guardian ad Litem (GAL), the defender should assess whether he or she would 
be a useful ally at disposition. If both the defender and GAL are in favor of release and the GAL 
supports the youth’s dispositional preferences, the defender should utilize the GAL’s influence on 
the court.  
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Note To Trainer

The trainer should note that some jurisdictions do not allow juvenile defenders to engage 
in multi-systemic advocacy. If the training is held in such a jurisdiction, the trainer should 
address this issue and suggest alternatives to ensure the youth’s multi-system needs can be 
met through other means, e.g., referral to a law school or juvenile rights clinic that is avail-
able to represent youth after disposition.

II. School Discipline Advocacy

Note To Trainer

This section introduces participants to the importance and impact of school disciplinary 
proceedings on a juvenile delinquency case, especially when the delinquency case arises 
out of school or school-related conduct. For more information about advocating for a youth 
in school disciplinary hearings the trainer should refer to Lesson 40 - Advocacy in School 
Discipline Cases.

A. Right to Disciplinary Hearing

•	 Students are guaranteed protection against unfair discipline under the Due Process Clause of the Four-
teenth Amendment. 

•	 The Supreme Court specifically held that students who face suspension from school are entitled to due 
process. Goss v. Lopez, 419 U.S. 565, 581 (1975).

•	 It is not uncommon for a youth’s school disciplinary matter to coincide with delinquency charges in 
juvenile court. Often, the school will call the police, or the school’s designated School Resource Officer 
(SRO) will become involved in the disciplinary matter, resulting in the client’s arrest.  

•	 The client not only faces delinquency charges in court, but also faces long-term suspension or expulsion 
from school for the same matter.  

•	 In Goss v. Lopez, see id., the Supreme Court held that any student suspended for 10 days or less is 
entitled to: 

 ° Oral or written notice of the charges;

 ° Brief description of the evidence supporting the charges; and

 ° An opportunity to present his or her side of the story.

•	 While Goss v. Lopez did not explicitly address long-term suspensions, the Supreme Court did state: 
“Longer suspensions or expulsions for the remainder of the school term, or permanently, may require 
more formal procedures.” Id. at 584.
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B. Advantages of Defender Advocacy at the School Disciplinary Hearing

Note To Trainer

The trainer should engage participants in an interactive discussion by polling them on the 
following three questions: 

1. How many of you have represented a juvenile in a delinquency case arising out of 
an incident that occurred at a school or school-related activity?  

2. To your knowledge, how many of those cases had a companion school disciplinary 
hearing? How many of you represented the youth in the school hearing?

3. What were the advantages (or what might the advantages be) of representing the 
client at the school disciplinary proceeding?

The trainer should then use the following Training Notes to guide the discussion.  

•	 Opportunity for Discovery

 ° Usually the suspension/expulsion hearing occurs before the trial in the delinquency matter. Disciplin-
ary hearings are a good source of discovery for the defender. At the hearing, the defender may have 
an opportunity to hear the school’s case, listen to witness testimony (or read witness statements) and 
cross-examine witnesses about the alleged incident and/or issues the defense may raise at trial.  

 ° The school must present all of the evidence they have against the student. The hearing serves as 
a preview of trial, allowing the defender to better evaluate evidence against the client and identify 
weaknesses in the prosecution’s case. 

•	 Investigative Leads 

 ° Information provided at the hearing may give the defender investigative leads (e.g., witnesses to inter-
view, documents to subpoena, video surveillance to subpoena, etc.) for the delinquency case.

 ° The school hearing may be the only opportunity the defender will have to interview witnesses or com-
plainants, as the parent/guardian of those youth may refuse to allow the defender to speak with them. 
Likewise, school officials who are afraid of being sued or who are otherwise not inclined to speak to a 
defense lawyer will have no choice but to talk at a school disciplinary hearing. 

•	 Impeachment Material

 ° Since school disciplinary hearings are often recorded, all testimony at the hearing can be used as 
impeachment material at trial in the juvenile’s delinquency matter. A witness that makes statements at 
the disciplinary hearing may also testify at trial. The defender should obtain a transcript of the school 
disciplinary hearing.

 ° Similarly, any written statements made by witnesses and all documentation regarding the school 
incident may be used as impeachment evidence at trial.

•	 Prevent Client From Making Incriminating Statements

 ° Not only may testimony from the school hearing be used against the prosecution witness as impeach-
ment, but testimony from the school hearing may also be used against the client. As a result, it is 
important for the defender to counsel the client against making incriminating statements. 
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•	 Reducing Pretrial Detention and Improving Disposition Options

 ° The youth’s school attendance and behavior at school is a critical factor in the juvenile court’s decision 
to release or detain him or her pending trial and in the court’s identification of an appropriate disposi-
tion plan. A defender who is able to prevent a youth from being suspended or expelled will have a 
better chance of securing the youth’s release or preventing the youth’s out-of-home placement at the 
time of disposition.

 ° The defender may also learn a great deal about the youth’s academic, vocational and cognitive 
strengths and weakness while preparing for a school disciplinary hearing. This is information the 
defender may also use to help the client in a delinquency case. 

III. Special Education Advocacy

Note To Trainer

This section introduces participants to the importance and impact of special education 
proceedings on a juvenile delinquency case. For more information about advocating for a 
youth’s special education rights the trainer should refer to Lesson 39 -  Advocacy in Special 
Education Cases.  

A. Overview 

•	 Educational advocacy is the representation of a parent/guardian to ensure that his or her child is receiv-
ing the most appropriate special education services from the school system. It is important for defend-
ers to understand that educational advocates represent the parent/guardian, not the student. This 
sometimes poses a conflict when the student has a delinquency matter and disagrees with the parent’s/
guardian’s wishes regarding educational issues. The defender would not be able to represent the par-
ent/guardian in the education matters and the youth in the delinquency matter when there is a conflict. 
However, the defender should communicate the client’s interests to the parent’s/guardian’s advocate 
and other key players in the education system. The defender should also encourage the client to speak 
up about his or her educational preferences. However, in the end, decisions are made based on the par-
ent’s/guardian’s wishes regarding the child’s educational needs, not the child’s wishes.   

•	 The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400 et al., gives parents/guardians 
the right to bring a legal challenge if the school system is not providing appropriate special education 
services to a qualifying child.

 ° Qualifying children under the IDEA are entitled to:

a. Free and Appropriate Public Education (FAPE): Children and their parents/guardians are 
entitled to have the school system pay for special education services necessary for the child. 

b. In the Least Restrictive Environment: Children should be mainstreamed with peers as much 
as possible through the use of supplemental aids and services.   

c. An Individualized Education Program (IEP): The IEP determines what particular special 
education services a child should be receiving. Id. at § 1401(14).
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•	 It is not enough for a child to have a disability to receive special education services. The disability must ad-
versely affect a youth’s educational performance for entitlements under the IDEA to apply. Id. at § 1401(3).

 ° Qualifying disabilities under the IDEA include:

a. Intellectual Disability (formerly Mental Retardation)

b. Hearing Impairments (i.e., deafness) 

c. Speech or Language Impairment

d. Visual Impairment (i.e., blindness) 

e. Serious Emotional Disturbance 

f. Orthopedic Impairments 

g. Autism 

h. Traumatic Brain Injury 

i. Specific Learning Disability

j. Other Health Impairments

B. Implications of Special Education Advocacy in Juvenile Cases1 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How might the 
defender use special education information and advocacy at each stage of the client’s delinquency 
matter?” The trainer should then use the following Training Notes to guide the discussion.  

•	 Arrest and Intake

 ° Professionals in the juvenile justice system should understand the impact a disability may have on the 
youth’s behavior. Police officers who are not aware of the youth’s disability may misinterpret a youth’s 
behavior or words. Such misunderstandings could be a good argument for release or diversion.   

 ° It is important that the defender explore alternatives to formal court processing early in the case for 
disabled clients. The IDEA requires that a special education student receive the most appropriate 
behavioral interventions to address a student’s needs. These interventions “may far exceed what 
most juvenile courts are able to provide.” Sue Burrell & Loren Warboys, Special Education and the 
Juvenile Justice System, OJJDP Juv. Just. Bull. 8 (July, 2000), https://www.ncjrs.gov/pdffiles1/
ojjdp/179359.pdf. The defender may argue that the client will receive better services to address the 
underlying behavior outside the juvenile court system.   

 ° Therefore, the defender may argue that the client who is receiving or should be receiving special 
education services may not “need” rehabilitative services from the juvenile court system. The youth 
may be a good candidate for the special education track rather than the delinquency track. See 
JOsePh B. tulman & JOyce a. mcGee, sPecial eDucatiOn aDvOcacy unDer the inDiviDuals with DisaBilities act 
(iDea): FOr chilDren in the Delinquency system 2-10 (1998), http://www.aecf.org/upload/Publication-
Files/JJ3622H5030.pdf. 

1 Much of the following information was drawn from the Models for Change training module published by the National Juvenile Defender Center entitled Special Education and 
Disability Rights: Module 3, in tOwarD DevelOPmentally aPPrOPriate Practice: a Juvenile cOurt traininG curriculum (2009).
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•	 Detention

 ° Detention Hearing  

a. The defender should ensure that juvenile justice professionals understand the client’s disability 
and how it impacts his or her behavior. This information may be useful to the judge and intake 
officer when making detention decisions. Burrell & Warboys, supra, at 8.   

b. It may be better for the youth to remain in the community and receive special education services that 
will address the delinquent behavior. If “danger to the community” is a concern, the defender should 
advocate for an alternative to detention that would still enable the youth to attend school and receive 
special education services (e.g., youth shelter home or more restrictive home supervision). 

 ° Rights of Detained Youth  

a. Youth who are detained still have a right to Free and Appropriate Public Education (FAPE) under 
the IDEA. Therefore, the state must provide special education services in accordance with the 
IDEA while youth are detained and in secure confinement facilities. 20 U.S.C. § 1412(a)(3) (2005).   

•	 Pretrial Considerations

 ° Motion to Dismiss  

a. The defender should consider filing a motion to dismiss the petition if the delinquency manifest-
ed from the school system’s failure to identify and address the client’s disabilities. The defender 
should argue that dismissal would be in the youth’s best interests and ensure that the youth 
receives the appropriate services at school for his or her behavior. See tulman & mcGee, supra, at 
2-2 – 2-6.

 ° Motion to Dismiss for Social Reasons 

a. The defender may be able to demonstrate that the youth is not in need of care and rehabilitation or 
that the youth is already getting appropriate services through programs other than the court. In such 
circumstances, the defender should argue that the court dismiss for social reasons. See id. at 2-7. 

b. If the youth has been suspended or expelled for the alleged acts, the defender might also make 
an equity type argument: the youth has already been held accountable/punished for his or her 
actions, and consequently further court involvement is not necessary.

 ° Competency Issues 

a. The defender should consider whether a disabled client is competent to stand trial. Low intellectual 
functions, communication problems, emotional disturbances and memory problems are all factors 
that would raise the need for a competency evaluation. See Burrell & Warboys, supra, at 9. 

b. Similarly, the defender may be able to demonstrate that the youth did not or could not compre-
hend Miranda warnings. Age and education level are factors that should weigh heavily in deter-
mining whether there was a valid waiver. See J.D.B. v. North Carolina, 131 S.Ct. 2394 (2011). A 
disabled youth, with special education needs, should contest the validity of waiver. See tulman & 
mcGee, supra, at 2-13 – 2-14. 
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•	 Transfer Hearings 

 ° At transfer hearings, the question is whether the youth is amenable to treatment in juvenile court 
and whether the youth poses a danger to the community. However, special education issues become 
relevant during this determination. The prosecutor and judge should consider the youth’s disability 
when making transfer decisions, particularly with respect to amenability to treatment.   

•	 Disposition

 ° Dispositional Orders 

a. If a youth is adjudicated, the defender should request that the dispositional order include consid-
eration and discussion of the youth’s special education needs. See Burrell & Warboys, supra, at 9. 
The dispositional order should indicate that while the youth is in a placement outside the home, 
the youth should receive services in compliance with the IDEA. Id.  

 ° Placement and Probation Conditions 

a. The conditions of probation must take into account the youth’s disability to ensure that he or she 
receives special education services. The youth must be able to realistically comply with probation 
conditions and still be able to participate in services that address his or her particular disability.   

•	 Post-Disposition 

 ° The defender should make sure that the client is receiving the appropriate special education services 
under the IDEA after disposition. These services may be important in addressing the youth’s behav-
ioral needs and could potentially assist the youth in successfully completing probation or receiving 
early release from incarceration. 

•	 Aftercare 

 ° Youth who return to the community after detention, incarceration or other placement need support 
and supervision. The defender should make sure that the youth’s aftercare services address the 
youth’s special education needs and that there be an assisted transition and continuum of services.

IV. Entitlement to Public Benefits 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “How many of you 
have represented a client in a delinquency matter whose family received public benefits such as 
Temporary Assistance for Needy Families (“TANF”), Medicaid or Supplemental Security Income? 
How many of you have become involved in some way to ensure that a client and/or his or her 
family received or continued to receive public benefits?” The trainer should then use the following 
Training Notes to guide the discussion.  

A. Medicaid2 

•	 Medicaid is a medical assistance program for low-income individuals paid in part by the federal govern-
ment. The federal government usually pays for a share and the state pays for the rest.  

2 yOuth l. ctr., Fact sheet, meDicaiD FOr yOuth in the Juvenile Justice system (2010), available at http://www.ylc.org/viewDetails.php?id=221.
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•	 Medicaid offers Early and Periodic Screening Diagnosis and Treatment (EPSDT), a comprehensive child 
health program that covers health screening, diagnosis, preventive care and medically necessary treat-
ment, including mental health services. Jurisdictions that participate in the Medicaid program must 
provide EPSDT services. 42 U.S.C. § 1396(a)(43) (2011).  

•	 Eligibility

 ° While Medicaid is complicated to navigate, children are generally eligible for Medicaid if:

a. They are eligible to receive Supplemental Security Income (SSI), Title IV-E foster care or adoption 
assistance. Id. at § 1396(a)(10)(A)(iii).  

b. They are poor. Id.

c. They are in a group the state has chosen to cover. Id. at § 1396(a)(10)(A)(ii).  

 ° Some jurisdictions will pay full medical assistance to individuals who do not meet federal eligibility 
requirements. Defenders should consult with other advocates who have expertise in state medical 
assistance requirements.

 ° Youth involved in the juvenile justice system are eligible for Medicaid if they meet all of the eligibil-
ity criteria. However, federal financial participation (FFP) or federal government funds are not avail-
able for an individual if he or she is an “inmate of a public institution.” 42 U.S.C. § 1396d (a)(28)(A); 
42 C.F.R. § 435.1009(a)(1) (2010).  

•	 Inmate of a Public Institution

An individual is not considered an inmate if he or she is:

 ° In a public educational or vocational training institution to obtain education or vocational training. 42 
C.F.R. § 435.1010 (2006).  

 ° In a public institution for a temporary period of time pending other living arrangements to meet his 
or her needs (e.g., detention). Id.

 ° “Public institution” is defined as an institution that is overseen by a governmental unit or that is 
controlled administratively by a governmental unit.  

 °  Public institutions do not include:

a. A medical institution as defined in the regulations; 

b. An intermediate care facility (ICF); 

c. A publicly operated community residence that serves no more than 16 residents; or 

d. A child-care institution.
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•	 Consequences of Juvenile Detention

 ° Youth who are in detention do not lose their Medicaid eligibility. The Health Care Financing Administra-
tion (HFCA) and the Centers for Medicare and Medicaid Services (CMS) make it clear that the inmate 
exception does not affect an individual’s eligibility for Medicaid; it only affects whether FFP is avail-
able. See sue Burrell & alice Bussiere, yOuth l. ctr., the “inmate excePtiOn” anD its imPact On health care 
services FOr chilDren in Out-OF-hOme care in caliFOrnia (2002), http://w.mycalconnect.org/uploadedFiles/
inmate_exception.pdf.

 ° Therefore, states still must provide Medicaid coverage for eligible youth when they are no longer 
considered inmates (i.e., youth moved to a group home). 

 ° Youth who are taken to the hospital after arrest but before they are booked into detention, who are in 
a detention facility waiting for foster home or shelter care placement, who are transferred to a hospital 
for in-patient treatment and who are on home release may not meet the definition of the inmate excep-
tion. See Burrell & Bussiere, supra. Meaning: FPP is available for these health care services.

B. Temporary Assistance for Needy Families (TANF)

•	 TANF was created by the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. 
L. 104-193, 110 Stat. 2105 (codified in various sections of 42 U.S.C.). The program provides temporary 
financial assistance to low-income individuals with the goal of helping those individuals eventually get 
off that assistance through employment.  

•	 Through this program, families are able to receive temporary cash and food assistance if they have at 
least one dependent child (under 18 years old) in the household or if there is an individual who is preg-
nant. 42 U.S.C. § 608(a)(1) (2009).

•	 The maximum period of time an individual receives these benefits is 60 months.  However, some juris-
dictions that adopted TANF have shorter periods. 

•	 Some jurisdictions also limit what adults receive while still assisting otherwise eligible children in the household.  

•	 Recipients are required to attempt to find employment. Paternity of children must be established in 
order to receive benefits. 

C. Supplemental Security Income (SSI)3 

•	 Child eligibility 

 ° SSI involves monthly payments to people with low income and limited resources who are 65 or older, 
blind or disabled. Children are eligible if they meet Social Security’s definition of disability for children, 
and if their income and resources fall within the eligibility limits. 

 ° To receive SSI, the child must have little or no income/resources. When deciding if a child can get SSI, 
the income and resources of family members living in the child’s household are considered.  

 ° The child must be a U.S. citizen, a permanent legal resident, or a Permanent Resident under Color of Law.

 ° Last, the child must have a “marked or severe functional limitation” that is expected to last 12 months 
or result in death (a disability).

3 alliance FOr chilD. rts., Fact sheet, ssi: what it takes tO make a chilD eliGiBle (2010); u.s. sOc. sec. aDmin., electrOnic BOOklet, BeneFits FOr chilDren with DisaBilities (2012), available at 
http://www.ssa.gov/pubs/10026.html. 
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•	 Age

 ° Age is not a factor in determining eligibility for SSI. However, the standard for disability is different for 
children than it is for adults.

•	 Length of Benefits

 ° The individual will receive SSI benefits as long as he or she continues to have little or no income or 
resources. 

•	 Amount of Assistance

 ° The amount of SSI varies from jurisdiction to jurisdiction. The child will still receive SSI should he or 
she move to a new state, but he or she may receive a different amount.  

•	 Applying for SSI

 ° A parent/guardian can apply for SSI benefits by calling Social Security toll-free at 1-800-772-1213 or 
by visiting the local Social Security office. The parent/guardian should arrive with the child’s social 
security card and birth certificate to apply.  

 ° Generally Social Security sends information the applicant gives them to the Disability Determination 
Services in his or her state. Trained medical staff in that state agency reviews the information and 
then requests the child’s medical and school records and any other information that will assist them in 
determining whether the child is disabled.  

 ° Without this information, the state agency may request that the child come in for a medical examina-
tion or test. Social Security pays for this.  

•	 Qualifying Conditions

 ° The following are examples of disabilities that result in immediate assistance.  This is not an exhaus-
tive list:

a. HIV infection;

b. Total blindness;

c. Total deafness;

d. Cerebral Palsy;

e. Down Syndrome;

f. Muscular Dystrophy;

g. Severe Intellectual Disability (child age seven or older); and

h. Birth weight below 2 pounds, 10 ounces.

•	 Consequences of Juvenile Adjudications

 ° Juvenile adjudications do not affect the youth’s eligibility to receive federal benefits through Supple-
mental Security Income (SSI).  
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•	 Benefits for the Youth’s Delinquency Matter

Note To Trainer
The trainer should engage in an interactive discussion by asking, “Why might the defender want 
to help the youth access SSI or other benefits?” The trainer should then use the following Training 
Notes to guide the discussion.  

 ° The defender can use SSI benefits to his or her advantage in the client’s delinquency matter. If the 
youth qualifies for SSI benefits, this may provide an opportunity for the youth to receive a mental health 
examination or medical examination paid for by the federal government. If the report reveals anything 
negative or potentially harmful to the youth’s delinquency matter, it will remain confidential and out of 
the hands of the court.    

 ° The defender may help the youth use benefits to access services and treatment that may only be 
provided in the community, and not in detention. The defender may argue that the youth should be 
released to the community where he or she can access necessary care and treatment.

 ° Gathering records for the various medical benefits applications help the defender compile a more ac-
curate picture of the youth’s needs and will likely affect the child’s disposition in a delinquency case. 

 ° If a client is already receiving SSI benefits, the attorney should ask the client for permission to obtain 
a copy of the file, as it will likely have relevant information. The lawyer should not subpoena the file, 
but instead have the client (and if required, the parent/guardian) sign a release of information and then 
submit a written request for the file. The contents of the file may yield information that is helpful for 
an affirmative defense or at disposition. Of course, the attorney also needs to get client consent before 
disclosing or using the information in court.

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What legal services 
agencies are available in the local jurisdiction to help youth and families access public benefits? 
What resources or agencies might the defender contact to ensure that the client and his or her 
family obtain assistance?” 

The trainer should attempt to identify local legal services agencies, law school clinical programs, 
or other advocates in the community who might consult with and assist the youth and his or her 
family in accessing resources and benefits.  
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V. Public Housing Benefits

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “How many of you 
have represented a client who was attempting to secure public housing or was at risk of losing 
public housing, Section 8, or other housing benefits? How many have become involved in some 
way to make sure a client and his or her family obtained or did not lose access to public housing?” 
The trainer should then use the following Training Notes to guide the discussion.  

A. Overview4 

•	 What is Public Housing?

 ° Public housing provides decent and safe rental housing for eligible low-income families, the elderly and 
persons with disabilities. The U.S. Department of Housing and Urban Development (HUD) administers 
federal aid to local housing agencies (HAs) that provide housing at affordable rent to low-income resi-
dents. HUD supports local housing agencies through technical and professional assistance in planning, 
developing and managing these housing developments.

•	 Eligibility

 ° Only low-income families and individuals are eligible for public housing.  Eligibility is determined 
based on:

a. Annual gross income; 

b. Status as elderly, as a person with a disability or as a family; and

c. U.S. citizenship or eligible immigration status. 

 ° If the family or individual is eligible, the housing authority will check references to make sure that the 
family or individual will be good tenants.  

 ° The housing authority has discretion to deny any applicant whose habits and practices may adversely 
affect other tenants or the property’s environment.  

 ° HUD develops the income limits for HA. Income limits vary in each jurisdiction. A family or individual 
may be eligible at one HA but not at another.

•	 Application Process

 ° Interested applicants should contact their local HA. The HUD Field Office can always help the applicant 
contact his or her local HA if he or she is having difficulty.  

 ° The application must be written. The family or individual must provide information to determine eligibil-
ity. This usually requires the names of persons who will be living in the unit, current and past landlords, 
estimated family income for the next year, names and addresses of employers, names and addresses of 
banks and other information to verify income.  

4 u.s. DeP’t OF hOus. & urBan Dev., huD’s PuBlic hOusinG PrOGram, http://portal.hud.gov/hudportal/HUD?src=/topics/rental_assistance/phprog (last visited July 13, 2012).
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•	 Notification

 ° The local housing authority has to provide written notification in response to the application. If the fam-
ily or individual is eligible, they will either be placed on a waiting list or will be assisted immediately. 
The HA will contact the family or individual once they are off the waiting list.  

 ° If the HA determines that the family or individual is not eligible, the HA must provide an explanation. 
The household may request an informal hearing on the matter.  

•	 Selection Preferences 

 ° Sometimes the HA may give preferences to families with the greatest needs.  Long waiting periods are 
very common. HAs have discretion to select applications to reflect the needs in their own communities. 
It is suggested that applicants ask what preferences the HA honors to know what the household may 
or may not qualify for.  

•	 Determination of Rent

 ° Rent is based on the family’s anticipated gross annual income less deductions.  HUD regulations allow 
HAs to exclude from annual income the following allowances: $480 for each dependent; $400 for any 
elderly family member or person with a disability; and some medical deductions for families headed by 
an elderly person or a person with a disability. 

•	 Role of the local Housing Authority

 ° The HA is responsible for managing and operating their local public housing program. They may also 
operate other types of housing programs.

 ° Ongoing functions:

a. Ensure compliance with leases; 

b. Set other charges (e.g., security deposit, excess utility consumption and damages to unit);

c. Perform periodic reexaminations of the family’s income at least once every 12 months; 

d. Transfer families from one unit to another, in order to correct over/under crowding, repair or 
renovate a dwelling, or address a resident’s request to be transferred; 

e. Terminate leases when necessary; and 

f. Maintain the development in a decent, safe and sanitary condition.

 ° HAs may provide other services such as: homeownership opportunities for qualified families; employ-
ment training opportunities and other special training and employment programs for residents and 
support programs for the elderly.

•	 Length of Stay

 ° Generally, the tenants may stay in public housing as long as they comply with the lease.  

 ° The HA may reexamine the family’s income to ensure that they are still eligible. If there is affordable 
housing in the private market based on the family’s income, they may be asked to leave.  
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B. Eviction

•	 Types of Eviction Notice5 

 ° Three-Day Notice: the household will receive a Three-Day Notice for the following violations:

a. Threat to the health and safety of other tenants

b. Any member of the household has engaged in drug-related criminal activity or violent criminal activity

c. Any member of the household has been convicted of a felony

i. This falls under the “one-strike” policy of the Housing Authority, which means the household 
does not have grievance rights.  

 ° 14-Day Notice

a. If the eviction is for non-payment of rent, the notice will say “14-Day Notice to Pay or Quit” at 
the top.

b. In these cases, the household must pay rent immediately or try to contact the building manager 
to be placed on a payment plan.  

 ° 30-Day Notice

a. Any other reason will be a “30-Day Notice to Cure or Quit.” This usually means it is a “correct-
able” offense that can be changed.

b. The household, or member of the household, should address the problem identified by the HA. 

c. The household should demonstrate that the behavior or concern will not happen again in the 
future. The family may write a letter and identify a corrective plan.

d. The household should show that the allegations or problems identified are false (if wrongly accused).

e. There are grievance procedures if the household believes the eviction is unfair or illegal. This al-
lows the household to challenge the charges and present their side of the story. It also temporar-
ily stalls the eviction process.  

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What public hous-
ing agencies are available in your jurisdiction? What resources might you contact to ensure that 
your client and his or her family can obtain or stay in public housing?”

The trainer should attempt to identify local legal services agencies, law school clinical programs, 
or other advocates in the community who might consult with and assist the youth and his or her 
family in accessing resources and benefits.  

5 hOus. rts. cOmm. OF san FranciscO, evictiOn, http://www.hrcsf.org/evictions_just.html (last visited July 13, 2012).
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VI. Neglect and Dependency Proceedings

Note To Trainer

Because so many youth and their families in the delinquency system also face proceedings 
in the child welfare system, it is important for the defender to: (a) have basic understating of 
neglect and abuse law and procedures; and (b) identify important contacts in the neglect and 
dependency systems. 

A. Overview of the Neglect and Dependency System

•	 Abuse and neglect cases, also called child protective services or child welfare cases, are proceedings 
in which the relevant state agency petitions the jurisdiction’s Family Court to determine whether a child 
has been abused or neglected by his or her parent/guardian, including caregivers who are unable, or not 
willing, to fulfill their caregiver responsibilities.

•	 The goal of neglect proceedings is to preserve family as much as possible while ensuring the safety and 
well-being of children in the family.  

•	 Statutory Framework

 ° The Child Abuse Prevention and Treatment Act (CAPTA) of 1974, P.L. 93-247 (codified at 42 U.S.C. 
[subsections] 5101-06 (1994)), provides federal funding to states in support of prevention, assess-
ment, investigation, prosecution and treatment activities, and also provides grants to public agen-
cies and non-profit organizations for demonstration programs and projects.  

 ° Generally, each state has court rules and a statutory framework specific to neglect cases.6 These 
statutes usually provide for the appointment of a Guardian ad Litem (GAL) for children; mandatory, 
periodic in-court review hearings after a child is adjudicated neglected; the provision of services for 
children and families; and a procedure for terminating parental rights of neglected children.  

 ° The Adoption and Safe Families Act of 2000 (ASFA), 42 U.S.C. §§ 620-679 (2006), provides federal 
funding for child welfare, foster care and adoption services if the jurisdiction chooses to participate 
in the funding program and implements the requirements of the federal statute. The statute requires 
case planning and review, accountability for overseeing child welfare and foster care agencies, 
procedural safeguards for parents/guardians and children and reunification services for children.  

B. Definition of Neglect

Note To Trainer Every state has its own definition for abuse and neglect and abandonment. The trainer should 
pull local statutes and adjust the information and outline provided to incorporate the local law.

•	 Abandonment or Abuse

 ° A neglected or abused child is generally one who has been abandoned or abused by his or her par-
ent, guardian or other custodian.7 

6 See, e.g., Child Abuse and Neglect Prevention Act (Excerpt) Act 250 of 1982, mich. cOmP. laws § 722.601; Family Abuse Prevention Act (FAPA), Or. rev. stat. § 107.700-
107.732 (2011); Prevention of Child Abuse and Neglect Act, D.C. cODe § 4-1301.01, et seq. (2001); Proceedings Regarding Delinquency, Neglect, or Need of Supervision, 
D.c. cODe § 16-2301, et seq. (2001).  
7 See, e.g., Or. rev. stat. § 107.705(1) (2009); mich. cOmP. laws § 722.622 (2002); D.C. cODe § 16-2301(9)(A)(i) (2001); In re J.A., 601 A.2d 69 (D.C. 1991).
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 ° Abuse may include physical and sexual abuse, as well as the failure to prevent infliction of abuse (or 
failure to “protect”). Evidence of illness or injury to the child can lead to an inference of abuse where 
there is no adequate explanation.

 ° Abandonment can be inferred when the parents/guardians have not maintained a parental relation-
ship with their child and have left the child without an adequate explanation.

•	 Improper Parental Care and Control

 ° A child is considered neglected when the parent/guardian fails to provide proper care or control, 
subsistence, education (required by law) or other care necessary for the child’s physical, mental and 
emotional health that is not due to the parent’s/guardian’s lack of financial resources. See, e.g., D.C. 
CODe § 16-2301(9)(A)(iv).

•	 Incapacity

 ° A child may be found neglected when a parent/guardian is not able to provide parental care to his or 
her child because of incarceration, hospitalization or other physical or mental incapacity. See, e.g., 
D.C. CODe 16-2301(9)(A)(iii).

•	 Unwilling Caregiver

 ° A child may be found neglected if the parent or guardian is not willing or is not able to assume 
responsibility of the child’s care, control or subsistence. See, e.g., D.C. CODe § 16-2301(9)(A)(iv).

•	 Imminent Danger of Abuse

 ° A child that is in imminent danger of being abused or a child living with a sibling in the same house-
hold who is being abused by the same parent/guardian may be neglected. See, e.g., Or. rev. stat. § 
107.718(1), (3) (West 2012); D.C.cODe § 16-2301(9)(A)(v).

•	 Negligent Treatment or Maltreatment

 ° Neglect includes the failure to provide adequate food, clothing, shelter or medical care for the child 
that is not due to a lack of financial resources. See, e.g., D.C. CODe § 16-2301(9)(A)(vi), (24). 

•	 Boarder Babies

 ° Abandonment includes a baby who is abandoned by his or her parent/guardian for a certain period 
of time (e.g., ten days) following birth. See, e.g., id. at § 16-2301(9)(A)(vii).  

•	 Born Drug-Exposed

 ° A child who is born addicted or dependent on a controlled substance or has a controlled substance 
in his or her system at birth may be adjudicated neglected. See, e.g., id. at § 16-2301(9)(A)(viii).

•	 Controlled Substances in Body

 ° A child who has a controlled substance in his or her system as a direct and foreseeable consequence 
of the parent’s/guardian’s acts or omissions can be found neglected or abused. See, e.g., id. at § 
16-2301(9)(A)(ix).
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•	 Regular Exposure to Drug-Related Activity

 ° A child who is repeatedly exposed to drug activity in his or her home can be found neglected. Id. at § 
16-2301(9)(A)(x).  

C. Key Players Involved

Note To Trainer If possible, the trainer should provide the main contact information for each of the local agen-
cies or key players within the local jurisdiction. 

•	 The State Child and Family Services Agency

 ° The jurisdictional Family Services Agency is responsible for child welfare and neglect cases. Their 
duties generally include: investigating reports of abuse/neglect; monitoring children and families in 
neglect cases; providing services to children and families; handling foster care placements; and pre-
paring court reports. These duties are usually carried out by social workers within the state agency.

•	 Prosecution for the Family Services Division

 ° A prosecuting attorney generally represents the state and Child and Family Services Agency in  
the jurisdiction.

•	 Guardian	ad	Litem

 ° A Guardian ad Litem (GAL) is usually appointed to advocate for the best interests of a child in abuse 
and neglect cases. See, e.g., mich. cOmP. laws § 722.630 (2002). The GAL is generally an attorney, 
but does not have to be. In some jurisdictions, a volunteer may be appointed to serve as Guardian ad 
Litem. See, e.g., S.C. CODe § 63-11-500 (2011). In some states, the GAL is a Court-Appointed Special 
Advocate (CASA).   

•	 Counsel or Attorney for the Child

 ° Some jurisdictions allow the child to receive both an appointed GAL and an attorney. While the GAL de-
termines what is best for the child, the attorney serves as a zealous advocate for the child’s expressed 
wishes. See, e.g., mich. cOmP. laws § 722.630 (2002); wash. rev. cODe § 26.44.053 (2005).

 ° Should the child not receive appointed counsel in the neglect matter, the defender representing the 
child in his or her delinquency case should enter his or her appearance in the client’s neglect case 
and advocate for the child’s expressed interests in both matters. See Benefits of the Defender’s 
Involvement, infra. Depending on the jurisdiction, this is sometimes a discretionary decision made by 
the judge. See, e.g., D.c. suPer. ct. neGlect r. 42. The defender should research local rules on enter-
ing appearances before attending the youth’s next neglect hearing.  

•	 Parent, Guardian, Custodian and Counsel

 ° The parent, guardian or custodian who is accused of neglect or abuse is present at all proceedings 
and is entitled to court-appointed counsel in most jurisdictions.  
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 ° The defender should be careful when interacting with the client’s parents/guardians when there is 
an open neglect case. The parents/guardians are represented by counsel in the neglect matter, mak-
ing it necessary for the defender to respect ethical boundaries, request permission of the parents’/
guardians’ lawyer to speak with them and not disclose too much information.

•	 Caregivers and Foster Parents 

 ° If the child has been living with a person who is not his or her parent/guardian for a certain period of 
months, the judge may allow that person to be a party to the proceedings. In some jurisdictions, this 
is a discretionary decision made by the judge. See, e.g., D.c. cODe § 16-2301(3)(B). The child’s current 
foster parent, pre-adoptive parent, legal guardian and custodian usually have the right to notice and 
an opportunity to be heard in the neglect proceedings and termination of parental rights proceed-
ings. See, e.g., id. at § 16-2301(b)(4)(A).

D. Neglect Proceedings

•	 Petition

 ° Generally, a prosecutor initiates the neglect case by filing a petition.8 A summons and copy of the 
petition is usually sent to the parent/guardian and an initial appearance is scheduled.  

•	 Confidentiality

 ° Neglect proceedings are closed to the public in most jurisdictions. See, e.g., D.C. CODe § 16-2316 
(2001); D.c. suPer. cr. neGlect r. 45. Thus, a special order is needed to inspect neglect records.  

•	 Removal of Child 

 ° Police officers working with the child protective services agency may remove the child from the par-
ent’s/guardian’s home and place them in foster care during proceedings by order of the court. See, 
e.g., D.C Code §§ 16-2306, 16-2309, 16-2311 (2001); wash. rev. cODe § 26.44.056 (2005). Removal 
is not allowed unless the officers have “reasonable grounds” to believe that the child is in immi-
nent danger from his or her immediate environment or is suffering from an illness or an injury and 
removal is necessary. In some jurisdictions, law enforcement is allowed to remove the child from the 
parent’s/guardian’s home without a court order if there is probable cause to believe that the child 
has been abused or neglected and further injury would occur if left there. See, e.g., wash. rev. cODe § 
26.44.050.  

•	 Initial Appearance

 ° The initial hearing in neglect cases usually must be held within a short period of time after the 
petition is filed (i.e., five days). Parties will be advised of the contents of the petition and the parent/
guardian will be appointed counsel at or before the hearing.  

 ° The child and family services agency usually provides a report to the court with a recommendation 
of where to place the child or conditions of placement at home. If the agency recommends that the 
child be removed from the home, it must give reasons why additional services and conditions would 
not adequately protect the child should he or she remain at home. Measures should be taken to 
minimize disruption to the child and family. See, e.g., D.c. cODe § 4-1301.09 (Supp. 2006); D.c. suPer 
ct. neGlect r. 7(b). 

8 See, e.g., D.c. cODe §§ 16-2305, 16-2306 (2001); D.c. suPer. ct. neGlect r. 9; Or. rev. stat. 107.728 (2003); mich. cOmP. laws § 722.637.  
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•	 Shelter Care Placement

 ° If the court orders that the child be placed in shelter care at the initial appearance, some jurisdic-
tions provide that there be an additional shelter care hearing a short time later. See, e.g., D.c. cODe § 
16-2312 (Supp. 2005); wash rev. cODe § 13.34.060 (2004).

 ° Shelter care is designed to be temporary care in a physically unrestricting facility, pending disposi-
tion in the neglect case.  

•	 Physical and Mental Examinations

 ° In some jurisdictions, once a petition is filed, the prosecution or GAL may file a motion requesting a 
court order that the child be examined to assist in determining the child’s physical or mental condi-
tion. See e.g., D.c. cODe § 16-2315(a) (2001).  

 ° In some cases, the court may order that the parent/guardian undergo a physical and/or mental 
health examination. The findings of such examinations are generally not admissible unless the 
petition claims neglect based on physical or mental incapacity. See, e.g., D.c. cODe § 16-2301 (9)(a), 
16-2315(e)(5); wash. rev. cODe §§ 26.44.195 & 140.

•	 Dismissal, Fact-Finding Hearing, Disposition

 ° The prosecution may dismiss a neglect case based on insufficient evidence. If the prosecution wants 
to dismiss for other reasons (e.g., based on mediation and resolution), the court usually determines 
whether dismissal would be in the best interests of the child. See, e.g., In re J.J.Z., 630 A.2d 186 
(D.C. 1993).

 ° If the case is not dismissed, it moves on to a fact-finding hearing to determine whether the allega-
tions of neglect are true. Allegations must generally be proven by a preponderance of the evidence, 
as is the standard of proof in other civil cases. See, e.g., cOnn. Gen. stat. ann. § 46B-120 (suPP. 2012); 
D.c. cODe §16-2317 (west 2012).

 ° If the youth is adjudicated neglected, there is usually a dispositional hearing.  The child and family 
services agency provides a report to the court that specifies services to be provided and parental 
actions that must be taken, which attempts to correct the harms through intervention, and that 
establishes a timeframe for the intervention to end.  

•	 Placement

 ° At disposition, the court may:

a. Permit the youth to remain at home, subject to conditions;

b. Place the youth under protective supervision, but allow the youth to remain at home;

c. Transfer legal custody to the child and family services agency;

d. Transfer legal custody to another relative; or 

e. Commit the youth for medical, psychiatric or other treatment.

 ° Any changes in placement require notice to the youth’s parent, GAL, foster parent, etc. prior to the change.  
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•	 Review Hearings

 ° While the dispositional order is in effect, the court may hold periodic review hearings to follow-up 
on services being provided and placement of the youth.

 ° Disposition orders can be extended or terminated. The court must find that an extension is neces-
sary for the welfare of the youth. The jurisdiction of the court usually terminates by law when the 
youth reaches a certain age (i.e., 18 or 21). See, e.g., D.C. cODe §§ 16-2302, 16-2322(f) (West 2012). 
If the court wishes to terminate before it loses jurisdiction, it must determine that commitment is no 
longer in the youth’s best interests and no longer necessary to safeguard the youth’s welfare. See, 
e.g., In re A.R., 950 A.2d 667 (D.C. 2008); In re T.R.J., 661 A.2d 1086 (D.C. 1995). 

E. Benefits of Defender Involvement 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking the following questions: 

•	 How many of you have represented a client in a delinquency matter who also has an 
open abuse and neglect case jacket? 

•	 How many have become involved in some way in client’s abuse and neglect matter?

•	 Why would the defender want to be involved in or help a delinquency client navigate 
the neglect system: (a) when the youth has a child of his or her own and is accused of 
abuse and neglect in a dependency proceeding; or (b) when the youth is the subject of 
his or her parents’/guardians’ neglect proceedings? 

•	 What are some ways clients may benefit from their defender’s involvement in the abuse 
and neglect case?

The trainer should then use the following Training Notes to guide the discussion.

•	 When the Youth is the Parent in a Neglect Proceeding

 ° Often a youth who is charged in criminal or delinquency proceedings with homicide, cruelty to chil-
dren or other assaultive behavior involving his or her own child may also face neglect proceedings.  

 ° It is critical that the defender be aware of and involved in these neglect proceedings.

 ° If the neglect proceedings move faster than the delinquency proceedings, police officers, caseworkers and 
child protective services agency staff may attempt to interview the client. The defender must advise the 
client to assert his or her right to remain silent and to request the assistance of a lawyer. 

 ° The defender may also use the probable cause hearing or trial in the neglect case as a source 
of discovery in preparation for the juvenile delinquency case.  If the defender is not the youth’s 
attorney of record, the defender may collaborate with the youth’s attorney to draft questions for the 
probable cause hearing or the trial in the neglect case.

 ° The defender should help the youth and his or her neglect attorney win the neglect case. If the ne-
glect judge finds no abuse by the much lower standard than required in the delinquency case, it may 
convince the juvenile prosecutor to dismiss the delinquency case. 
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•	 When the Youth is the Subject of His or Her Parents’/Guardians’ Neglect Proceeding

 ° When the client is the subject of a neglect or dependency proceeding, the defender’s involvement in 
that case can ensure a continuity of services between the delinquency and neglect system.  

 ° The defender can use these opportunities to gain a better sense of what services and options 
are available in the neglect and dependency system and assist in advocating for his or her cli-
ent’s interests.  

 ° Similarly, the defender is often the youth’s only expressed interest advocate, unless the state ap-
points the youth a separate expressed interest attorney in the neglect case. The defender’s involve-
ment in neglect proceedings will ensure that the youth’s expressed interests are being heard.   

 ° The defender can make sure the record in the neglect proceedings is correct regarding the youth’s 
delinquency matter.

 ° The defender can use the neglect proceeding as a discovery device and pin down adverse witnesses 
or information that may be introduced in a delinquency disposition. 

 ° The defender, advocating for the client’s expressed interests, may be able to prevent the neglect 
case from being closed to ensure that he or she receives services that would also benefit the client 
in the delinquency matter. An open neglect case expands the range of services available to the cli-
ent, assisting the client in both the neglect and delinquency matters.  

F. Differences Between Role of the Defender and Guardian	ad	Litem (GAL)

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the differ-
ences between the role of a Guardian ad Litem and a defense attorney?” The trainer should then use 
the following Training Notes to guide the discussion.  

•	 Defining Roles 

 ° The Guardian ad Litem (GAL) advocates for the youth’s best interests, not necessarily what the 
youth wants. GALs are generally not bound by the requirements of the attorney-client privilege and 
confidentiality.  

 ° The juvenile defender has the duty to zealously advocate for a client’s stated interests – i.e., to be 
the client’s voice. The defender also has a duty of loyalty to the client’s wishes and confidentiality. 
See Kristin Henning, Loyalty, Paternalism, and Rights: Client Counseling Theory & the Role of Child’s 
Counsel In Delinquency Cases, 81 nOtre Dame l. rev. 245, 266 (2005).  

 ° The defender and GAL roles are separate and distinct. If the GAL opposes the youth’s expressed 
interests, the defender should be careful not to disclose any confidential information to the GAL 
without the client’s permission.

 ° Given these differences, it is not a good idea for an attorney to represent a youth as a defender in 
the delinquency case and a GAL in the neglect/dependency matter. Notwithstanding the attorney’s 
best efforts, it is difficult to anticipate conflicts between the youth’s best and expressed interests in 
advance, and once those conflicts surface, it is impossible to zealously and faithfully advocate for 
both at the same time. 
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•	 Potential for Conflicts 

 ° In each case, the defender must understand the GAL’s personal philosophy about representing youth. 

 ° Because all GALs must act in the best interests of the youth, some GALs have little interest in the 
youth’s expressed or stated views. They conduct few – if any – interviews with the youth and fail to 
articulate the youth’s views in court proceedings. On the other hand, many GALs recognize that the 
youth’s expressed interests are an important factor in determining the youth’s best interests. These 
GALs are good about interviewing the youth and making sure that the youth’s views are heard. These 
GALs may be good advocates and allies for the youth in the delinquency case.

 ° Some GALs have negative views of youth who are arrested and become involved in the juvenile 
justice system. These GALs may be eager to share negative information about the youth with the 
delinquency judge or prosecutor and may ask the delinquency judge to securely detain the youth in 
the delinquency case. Some GALs may even ask the neglect judge to terminate neglect proceedings 
when a delinquency case is open. On the other hand, there are many GALs who recognize the link 
between neglect and delinquency and are eager to help and support the youth by advocating for new 
services and joining the defender in advocating against detention in the delinquency case.  

•	 Working Together 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the 
benefits of working with the GAL?” The trainer should then use the following Training Notes to 
guide the discussion.  

 ° Notwithstanding important confidentiality and strategic concerns that must be attended to, the 
defender should coordinate with the GAL during the delinquency matter.  

a. The GAL may have very useful information about the client that will assist the defender in ac-
cessing services for the client.  

b. The GAL can be an ally in the youth’s delinquency matter if he or she is on the youth’s side – 
meaning, he or she does not oppose the youth’s expressed interests. 

c. With the client’s permission, the defender may even want to invite the youth’s GAL to delin-
quency proceedings to coordinate services in the two systems and ensure the most appropriate 
disposition in the delinquency case.  

 ° If a client or a sibling has been the alleged victim of parental abuse or neglect, the attorney should 
attempt to secure a copy of the investigative and/or court file. This will generally require signed 
consent from all parties involved (parents/guardians, siblings and client). Where consent cannot be 
obtained by all parties, the attorney can nevertheless request the file and agree to redaction of infor-
mation relating to the non-consenting parties. The lawyer should not subpoena the file, but instead 
have the client (and if required, the parent/guardian) sign a release of information and then submit a 
written request for the file. The contents of the file may yield information that is helpful at trial (e.g., 
to explain why the minor felt “threatened” by an act that would not seem threatening to someone 
who had not been abused) at disposition (e.g., as mitigation). Of course, the attorney also needs to 
get client consent before disclosing or using the information in court.
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VIII. Forensic Exercise: Multi-Systemic Advocacy

Note To Trainer
The trainer should distribute the exercise and instruct participants that they will have 15 min-
utes to review the fact pattern and answer the questions that follow. The trainer should then 
use the Discussion Points to lead an interactive discussion based on the questions posed.  
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FACT PATTERN

Client: Anna Garza

Present Charges: 

•	 Distribution of a Controlled Substance (Cocaine); 

•	 Possession With Intent to Distribute a Controlled 
Substance (Cocaine)

SOCIAL FACTORS
Anna Garza is a 14-year-old Hispanic female who lives 
with her mother, her mother’s boyfriend and two younger 
siblings. Anna has two prior contacts with the juvenile 
justice system that were both drug-related charges. How-
ever, both charges were dismissed.

Anna’s mother has been looking for a job for over eight 
months, without success. She is busy taking care of 
Anna’s two younger siblings and cannot afford daycare 
to look for employment. The mother’s boyfriend, Felipe, 
is the only household member earning money as a day 
laborer for various landscaping companies.  

Anna’s family resides in Section 8 housing, managed by 
the local Housing Authority.  They were able to receive 
public housing after Anna and her family received Law-
ful Permanent Resident status (green cards). The mother 
is not sure if Anna’s arrest will affect their eligibility to 
remain in Section 8 housing. She fears eviction.

Anna does not attend school. She dropped out six months 
ago and currently works odd jobs to help provide for her 
family. Anna has a very severe learning disability and has 
an extremely low IQ. Her most recent psycho-educational 
examination from school records indicates that she is 
borderline intellectually disabled and requires intense 
educational services to address her disability. Anna was 

not responding to services provided by her school, and 
she stopped going out of frustration.  

Anna is recovering from an injury she sustained just be-
fore her arrest. According to police reports, Anna was 
running from police when she tripped, fell and broke her 
arm. Officers placed her under arrest, and Anna was im-
mediately taken to the hospital before she was eventually 
taken to her current placement at the juvenile detention 
facility. Her mother is concerned, because the hospital in-
dicated that they would be sending her a bill for medical 
expenses incurred as a result of Anna’s injury. The mother 
is already behind in medical bills for Anna due to past 
injuries she has sustained over the last year. Neither she 
nor Anna has health insurance.

CLIENT INTERVIEW
After interviewing Anna, you learn that her family is liv-
ing in extreme poverty. She tells you that there are some 
days when she barely eats in order to make sure that her 
younger siblings are able to have something. Her mother 
tries her best, but it is difficult for her to find a job when 
she has to take care of her children. When they finally got 
off the waiting list for Section 8 housing, they were placed 
in a housing complex very far away from relatives. There-
fore, Anna’s mother has no one to look after Anna’s siblings 
while she tries to search for employment. Daycare is not an 
option. Anna would look after her siblings, but ever since 
she dropped out of school, she has just been trying to work 
random jobs to pay for her meals every day.  

You ask Anna about her mother’s boyfriend, Felipe, and 
the income he is able to provide for the household. Anna 
tells you that Felipe does not contribute much to the fam-
ily, but Anna thinks that he is not honest about how much 
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might you assist Anna and her family in addressing these needs? How would your involvement in these issues 
influence Anna’s delinquency matter?

1. Public Housing

•	 Anna’s adjudication in this matter may affect her family’s eligibility to remain in public hous-
ing. It certainly may affect their ability in the future to obtain public housing. If Anna’s juvenile 
record is available to the public, the housing provider may disqualify them from public housing. 
The defender should advise the client about confidentiality of juvenile records. The defender 
should also discuss this possibility of eviction with the youth in counseling the client on pleas 
and other resolutions of the case.  

•	 Should the housing provider want to evict Anna’s family, the youth’s family is entitled to ad-
equate notice and time to challenge the accuracy or relevancy of Anna’s record. If the housing 
provider successfully evicts Anna’s family for drug-related activity, they could be banned from 
public housing for three years. The defender should make sure that the family’s due process 
rights are protected and if necessary, help the family find appropriate legal assistance. 

•	 If Anna is excessively using drugs and needs treatment, the defender should immediately seek 
rehabilitative services for Anna, related to her drug charges, that are approved by the Public 
Housing Authority. The housing provider may choose to waive the ban.

2. Access to Public Benefits

•	 Medicaid

 ° Anna and her family may be eligible for Medicaid medical assistance given that they are 
low-income (poverty level) and Lawful Permanent Residents. If their jurisdiction partici-
pates in Medicaid, Anna will have access to a comprehensive child health program – in-
cluding mental health services. This would be ideal for Anna given her diagnosis and need 
for services to address her learning disability and borderline intellectual disability.

DISCUSSION POINTS

money he makes. Anna describes Felipe as a very angry 
man that does not care about Anna or her younger siblings. 
Felipe often tells Anna that she is stupid and good for noth-
ing. It is clear that Anna and Felipe have a very strained 
relationship.  Anna mentioned that Felipe has hit her on 
many occasions. You ask Anna if she has ever had to go to 
the hospital because of this abuse, but Anna closed up and 
refused to talk about the matter any further.

•	 What immediate family needs did you identify 
in Anna’s case, separate from her delinquency 
matter? How might you assist Anna and her 

family in addressing these needs? How would 
your involvement in these issues influence Anna’s 
delinquency matter?

•	 Anna may be a victim of child abuse. As Anna’s 
defender in her delinquency matter, how might 
you address this issue? If a child abuse petition 
were filed, discuss your involvement as Anna’s 
expressed interests advocate.

•	 What are some additional collateral consequenc-
es that Anna may face if she were adjudicated of 
the charges in this case?  
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 ° The defender should assist Anna and her family in applying for Medicaid health coverage 
so that they have access to affordable medical care and will not incur more debt.

 ° Medicaid generally extends retroactive coverage for the three months prior to application 
for benefits. The defender should advise the mother to contact the health providers she 
owes, and explain that she is in the process of applying for Medicaid assistance. Some 
providers will allow a delay in payment while their patients seek the necessary funding. 
Not all providers will extend this courtesy, but it is worth a try.  

 ° However, the defender should be aware that Anna may not be eligible to receive Federal 
Financial Participation (federal funds) while she is detained in the juvenile detention facil-
ity. If Anna is currently an “inmate of a public institution,” she may be denied full access 
to Medicaid services. However, this does not mean that she is not eligible for Medicaid. 
The state is responsible for providing Medicaid benefits to Anna as soon as she is released 
from the facility.

 ° The defender should consider this issue while forming detention arguments for Anna’s 
release pending trial.  

•	 Temporary Assistance for Needy Families (TANF)

 ° The defender should speak with Anna’s mother about possibly applying for TANF benefits 
to help her through this period of unemployment. The benefits could help her temporarily 
while she seeks employment. Given that she has three children under the age of 18 and 
she is low-income, her family should be eligible through this program.

 ° However, the defender should see if the jurisdiction opted out of the drug conviction ban. 
The federal statute provides a lifetime ban from TANF benefits to anyone with a felony 
drug conviction. This includes juveniles.  Some states opted out of this ban.

•	 Supplemental Security Income (SSI)

 ° Anna may be eligible to receive SSI benefits due to her learning disability and borderline 
intellectual disability. She has little income, has few resources and currently is a permanent 
legal resident. There may be a waiting period between earning the permanent legal status and 
eligibility for benefits. Anna will also have to meet Social Security’s definition of “disability.”  

 ° The defender should assist Anna’s mother by calling the local Social Security office to 
inquire about the necessary documents and information Anna’s mother needs to apply for 
these benefits.  

 ° After applying, Anna will most likely receive a mental health examination so that the Dis-
ability Determination Services agency in their jurisdiction can make an accurate decision 
on whether or not Anna’s deficits qualify as a disability. This report may be useful for the 
defender in Anna’s delinquency matter in deciding whether or not information about Anna’s 
mental health condition should be raised pre-trial, at trial or at disposition.
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•	 Immigration Consequences

 ° However, Anna’s permanent legal resident status may be affected should she be adjudicat-
ed of charges in this case. While she may not be deported, she may be denied admission 
should she leave the United States and attempt to reenter. This will affect her application 
for U.S. citizenship.  

Note To Trainer The trainer should consult Lesson 34 - Immigration Consequences for a detailed summary 
of potential immigration consequences for drug-related convictions.  

3. Education Advocacy

•	 Anna should be in school. The defender should contact Anna’s last school and obtain a copy of 
all her school records. If Anna was placed in special education, she should have an Individual-
ized Education Plan (IEP) and a psycho-educational evaluation in her records. The defender 
should check to see what services Anna was supposed to receive and whether or not they 
were actually implemented.  Anna may require more intensive services or a different plan of 
action to address her educational needs. The defender should work with the school to ensure 
that this happens.  

Note To Trainer The trainer should consult Lesson 39 - Advocacy in Special Education Cases for a detailed 
summary of Anna’s educational rights.

•	 The defender should counsel Anna on returning to school. Attending school has multiple ben-
efits. The judge is more likely to release Anna into the community if she is enrolled in school. If 
Anna does well, this could give her a more favorable dispositional outcome should she be ad-
judicated of charges in this case. Last, Anna will be continuing her education and will receive 
more appropriate services to address her disability with the defender’s assistance. 

•	 If the school attempts to exclude Anna as a result of the drug charges, the defender should 
ensure that due process is followed. If Anna is a special education student (or if the school 
should have known that Anna needed special education services), then the school must 
convene a manifestation determination hearing to determine whether Anna’s conduct was a 
manifestation of her disability.
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Anna may be a victim of child abuse. As Anna’s defender in her delinquency matter, how might you address this 
issue? If a child abuse petition were filed, discuss your involvement as Anna’s expressed interest advocate.

4. Counseling the Client Regarding Potential Neglect Proceedings

•	 The defender is the client’s expressed interest advocate. The defender should talk to Anna 
about Felipe and whether Anna wants a petition filed in Abuse and Neglect Family Court. The 
defender should advise Anna about the neglect process and the potential consequences of 
filing a petition. If Anna were released from the detention facility, she may not be allowed to 
return home to live with her mother pending disposition in the neglect case. She and her sib-
lings may be placed in foster care or in a group home. While an effort would be made to place 
the siblings together, they could wind up separated. This should be her decision.

5. Defender Involvement

•	 Should Anna decide that she no longer wishes to live in her current situation, the defender 
should contact the neglect division of the prosecution to file a complaint.  

•	 The defender should provide holistic representation to address Anna’s social and delinquency 
matters. Defender involvement in Anna’s collateral issues will not only improve her disposi-
tional outcome by ensuring that she receives the necessary services, education and health 
care, but it may also reduce the likelihood that she will have another contact with the juvenile 
justice system.

•	 The defender should enter his or her appearance at Anna’s neglect proceedings as her ex-
pressed interest advocate, provided that the judge allows the defender to attend.  

•	 The defender should make sure that the record is accurate with regard to Anna’s delin-
quency matter.

•	 The defender should connect with the GAL that is appointed to Anna’s case and carefully ex-
plore his or her plan of action. If the GAL’s intentions are in line with Anna’s expressed wishes, 
the GAL may become the defender’s best ally in both the neglect and delinquency matters. 
With Anna’s permission, it may be beneficial for the GAL to attend her delinquency hearings. 
However, if the GAL does not agree with Anna’s wishes, the defender should be careful not to 
reveal any confidential information to the GAL, and should attend all neglect hearings to make 
sure Anna’s expressed interests are heard.

•	 The defender should also be careful what he or she discloses to Anna’s mother.  Once a ne-
glect case is open, the court will appoint counsel to the mother. The mother is represented by 
counsel, and the defender must abide by the relevant ethical guidelines. 
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What are some additional collateral consequences that Anna may face if she were adjudicated of the charges 
in this case?  

6. Long Term Consequences of Adjudication

Note To Trainer The trainer should, at the end of the lesson, provide to participants the “Consequences of 
Juvenile Adjudications” Handout.

Adult Sentencing

•	 Depending on the jurisdiction, a felony adjudication may affect sentencing should she be 
convicted of an offense as an adult. Charges in Anna’s case may increase her sentencing score 
as an adult, resulting in a longer sentence.  

Public Access to Juvenile Records

•	 Some jurisdictions allow public release of juvenile records without restrictions.  Therefore, the 
defender should inform Anna of this consequence and assist her in sealing her record.

Driver’s License

•	 Anna may not be able to get a driver’s license as a result of her drug adjudication.  Some juris-
dictions notify the DMV when juveniles are adjudicated of certain offenses that would affect 
licensing. The defender should advise Anna of this consequence.

Right to Possess Firearms

•	 Anna may not be able to possess a firearm as a result of her felony adjudication, unless she 
remains crime-free for a designated period of time. Depending on the jurisdiction, juvenile ad-
judications may be considered a “conviction” under state firearms law. However, under federal 
law, a juvenile adjudication is never considered a conviction for purposes of prohibiting felons 
from possession of firearms.

Employment

•	 Anna’s juvenile adjudication may affect her ability to obtain various jobs and occupational 
licenses in the future (i.e., nursing homes and childcare).

•	 The defender needs to advise Anna on confidentiality laws in the local jurisdiction and help 
the client answer questions on the job application. The defender should be sure to stay in 
touch with Anna long after her case is closed to make sure she applies to seal records. At 
minimum, the defender should inform Anna of her right to seal or expunge her records at a 
specified date.
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Consequences of Juvenile Adjudications9

Area of Concern Consequence(s) of Adjudication Defender Role
Adult Sentencing In some jurisdictions, juvenile felony 

adjudications are included in calculating 
an adult offender’s score for purposes 
of sentencing in the adult matter. This 
means that certain juvenile adjudications 
may increase the sentencing score as 
an adult, resulting in a longer sentence. 
See, e.g., State v. Varga, 151 Wash.2d 
179, 86 P.3d 139 (Wash. 2004); Wash. 
Rev. Code §§ 9.94A.525, 9.95A.030 
(2002).

The defender should know the 
implications of adjudication on adult 
sentencing for each juvenile client. The 
defender should advise his or her cli-
ents of these consequences, especially 
when clients are making critical deci-
sions such as whether to accept/deny 
plea offers and whether to go to trial.

Public Access to 
Juvenile Records

Historically, juvenile court records and 
proceedings were confidential to shield 
youth from the long-term stigma associ-
ated with a charge and adjudication, and 
to give youth a “second chance.” Today, 
confidentiality in juvenile court is being 
increasingly eroded by statutory amend-
ments and changes in court rules.

There are several states that allow 
public access to juvenile records without 
any restrictions. In these jurisdictions a 
juvenile criminal record is not expunged 
when the individual turns 18 years old. 
See Linda Szymanski, Confidentiality of 
Juvenile Delinquency Hearings, 5 NCJJ 
SNAPSHOT, Sept., 2000, http://www.ncjj.
org/PDF/Snapshots/2000/vol5_no9_con-
fidentiality.pdf. See, e.g., Washington, 
Arizona, Idaho, Iowa, Kansas, Michigan, 
Montana, New York, Oregon.

In other states, public access to juve-
nile records depends on the severity 
of the charge and the child’s history of 
adjudication. Juvenile records in these 
jurisdictions are available to the public 
for a small fee unless they are sealed 
by a court order.  

The defender should educate clients on 
any statutes and procedures that allow 
for expungement of juvenile records.  
The defender should reach out to each 
client at the termination of juvenile 
court jurisdiction to remind and assist 
former clients in applying for sealing 
and expungement of records. At a 
minimum, the defender should provide 
clients with self-help resources to 
assist them in sealing eligible adjudi-
cations in jurisdictions where juvenile 
records are publicly available.  

9 9 8 See, e.g., D.c. cODe §§ 16-2305, 16-2306 (2001); D.c. suPer. ct. neGlect r. 9; Or. rev. stat. 107.728 (2003); mich. cOmP. laws § 722.637.  
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Area of Concern Consequence(s) of Adjudication Defender Role

Immigration If the juvenile was not born in the 
United States and is not a U.S. citizen, 
the youth may face immigration 
consequences such as ineligibility for 
U.S. citizenship, ineligibility for Lawful 
Permanent Residence status (green 
card), inadmissibility or deportability as 
a result of a delinquent adjudication or 
delinquent behavior.

NOTE: For more in-depth training 
on immigration law and immigration 
consequences of delinquency adjudi-
cations, defenders should look to the 
Immigration Consequences lesson.

The defender should determine the 
juvenile’s immigration status early 
in the representation, for instance, 
whether the juvenile is in the United 
States legally (green card holder) or is 
undocumented and does not have legal 
immigration status.    

Determining immigration consequenc-
es for a juvenile client can be ex-
tremely challenging and complex. The 
defender should immediately contact 
an immigration specialist if there are 
possible immigration consequences for 
the client.  

Driver’s License Juvenile adjudications may affect 
a youth’s ability to obtain a driver’s 
license for offenses that involve drugs, 
alcohol, firearms and driving. In some 
jurisdictions, the Department of Licens-
ing must be notified when juveniles are 
adjudicated of the above offenses or 
when they enter diversion agreements.  

The loss of driving privileges obviously 
affects the youth’s ability to obtain 
employment that involves driving (e.g., 
bus driver, tax/cabdriver, EMS positions 
such as fire and ambulance, etc.).

In some jurisdictions, a juvenile will be 
able to get his or her license privileges 
reinstated, but this depends on whether 
or not it is a first offense. Subsequent of-
fenses generally require a longer period 
during which the juvenile must wait 
before petitioning for reinstatement.  

In some jurisdictions, juveniles may have 
their licenses revoked or suspended, 
even if they enter diversion programs. 
Reinstatement does not occur until a 
certain period (i.e., three months) after 
receiving notice that the diversion pro-
gram was successfully completed.  

The defender should become knowl-
edgeable about statutes regarding 
the impact of juvenile adjudications 
on driving privileges. The defender 
should contact a specialist in this 
area because laws regarding license 
suspension, revocation and reinstate-
ment can be complex depending on the 
jurisdiction.   
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Area of Concern Consequence(s) of Adjudication Defender Role

Exclusion from 
School and Loss of 
Higher Education 
Opportunities

Students who commit delinquent acts 
in school are often suspended or ex-
pelled in connection with that conduct.

Even when the conduct did not take 
place at school, several states have 
“school notification provisions” that 
require the police or the juvenile court 
to notify the child’s school of an arrest 
for specified offenses. Some school 
systems allow suspension even when 
the conduct occurs off campus.  

In most cases, a juvenile adjudication does 
not bar application to higher education. 
The institution may ask for the individual’s 
arrest history. In that case, juvenile arrests 
must be included. However, a number of 
institutions ask if the individual has ever 
been convicted of a misdemeanor, felony 
or other crime. These questions do NOT 
require that the individual include his or 
her delinquency adjudications.  See Juv. ct.  
JuDGes’ cOmm’n 2008, Juvenile Delinquency 
recOrDs hanDBOOk anD exPunGement GuiDe 1, 
10 (2008).

The juvenile defender should represent 
the youth (or assist other advocates 
who represent the youth) in a school 
disciplinary hearing to get discovery 
information from the school and to 
protect the youth’s Fifth Amendment 
privilege.

If the child is thinking about higher 
education, the defender should edu-
cate the client on distinctions between 
the various questions that may be 
asked on an education application. The 
defender should help the client apply 
for expungement or sealing of records 
as soon as possible.

Right to Possess 
Firearms

In most jurisdictions, a juvenile adjudi-
cation, finding of not guilty by reason 
of insanity or dismissal after a short 
deferral will revoke a juvenile’s right 
to possess a firearm – even after he or 
she turns 18 – for the following crimes:

•	 Any felony
•	 The following crimes of domes-

tic violence:

 ° Assault 

 ° Coercion

 ° Stalking

 ° Reckless Endangerment

 ° Criminal Trespass

 ° Violation of the provisions 
of a protection order or no-
contact restraining order

The defender should be knowledgeable 
about the consequences of a firearms 
possession, educate clients on the pos-
sibility of reinstatement, and counsel 
clients for purposes of a plea decision. 

There may be an opportunity for 
reinstatement depending on the offense 
committed and whether the individual 
has remained crime-free for a designat-
ed period of time. Generally, juveniles 
who commit a sex offense and/or a 
serious felony must obtain a pardon, 
annulment or certificate of rehabilitation 
to have their firearm rights reinstated.  
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Area of Concern Consequence(s) of Adjudication Defender Role
Being in possession of a firearm after 
the right has been revoked is a felony 
in all jurisdictions. See, e.g., wash. rev. 
cODe ann. § 9.41.040 (2010).

The loss of the right to possess weap-
ons affects more than an abstract lib-
erty interest, but also limits the youth’s 
job opportunities – including security 
guard and law enforcement positions.

Under federal law, individuals who have 
felony or domestic violence misde-
meanor convictions are not allowed to 
possess firearms. 18 U.S.C. § 922(g) 
(2005). A juvenile adjudication may or 
may not be considered a “conviction” 
for purposes of federal law, depending 
on the state law where the juvenile 
was adjudicated.  Some jurisdictions 
consider adjudications to be convictions 
for state purposes of prohibiting felons 
from possession firearms.  See, e.g., 
State v. Wright, 88 Wash. App. 683, 946 
P.2d 792 (1997); State v. McKinley, 84 
Wash. App.677, 929 P.2d 1145 (1997).  

However, the defender should argue 
that a juvenile adjudication in federal 
court will never remove the right to 
possess a firearm because under the 
Federal Juvenile Delinquency Act, a 
juvenile is not “convicted” – he or she 
is “adjudicated.” 18 U.S.C. § 5031-5042 
(2005); United States v. Walters, 359 
F.3d 340, 343 (4th Cir. 2004) (Virginia law 
finding a juvenile delinquency finding 
was not a “conviction” for purposes of 
the federal firearms statute).
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Area of Concern Consequence(s) of Adjudication Defender Role
Military Service Military criminal background checks 

include the applicant’s juvenile criminal 
histories.  This is required of all branches 
of the military.  32 C.F.R. § 96.3 (2005).

The applicant must disclose his or her full 
criminal history, including convictions and 
adjudications that have been expunged 
or sealed. 5 U.S.C. § 9101 (2000); 32 CFR 
§ 571.3(c)(2)(i) (2007) (Army regulations); 
See also A.R 601-210, §2-11(a).

Usually a juvenile felony adjudication will 
preclude military service. However, each 
branch is given the discretion to make 
exceptions for applications through a 
waiver process. 10 U.S.C. § 504 (2006); 32 
C.F.R. § 96.1 et. seq (2005). These waivers 
are granted on an individual basis.  

The defender should contact a local re-
cruiter if his or her client is considering 
military service to determine whether a 
conviction/adjudication would preclude 
them from service and explore the pos-
sibility of a waiver.  

The defender should compile mitigating 
information to support the application, 
write a letter advocating that the client 
be given an exception and include attach-
ments such as character letters, school 
records, employment records, etc. 

Employment Juvenile convictions can affect an indi-
vidual’s eligibility for various jobs and 
occupational licenses, depending on 
the jurisdiction. Some jurisdictions do 
not allow government agencies to deny 
employment or occupational licenses 
solely based on a felony conviction, but 
exceptions may apply. See, e.g., wash. 
rev. cODe ann. § 9.96a.020 (2010).

Any questions during a job interview 
that ask about the applicant’s arrest 
records, without a business justifica-
tion, may be a violation of Title VII of 
the Civil Rights Act of 1964:

•	 “The consideration of an ap-
plicant’s arrest record discrimi-
nates against minority group 
applicants in violation of Title 
VII, unless such consideration 
is shown to be essential to the 
safe and efficient operation of 
the employer’s business.” 

The defender should educate the client 
on the potential impact of a juvenile 
adjudication on future employment, 
assist the youth in filing motions to 
seal or expunge juvenile records and 
compile a packet of mitigating circum-
stances and character letters.
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Area of Concern Consequence(s) of Adjudication Defender Role
Pub. Defender Serv. for the 
Dist. of Columbia, Community 
Re-entry Program, The Collat-
eral Consequences of Criminal 
Convictions on the District of 
Columbia: A Guide for  
Criminal Defense Lawyers  
1, 11 (2004).  

Background checks are generally 
required in the following professions:

•	 Nursing Homes and Childcare: 
Juvenile adjudications are 
generally disclosed, just like 
adult convictions, during back-
ground checks for individuals 
applying to provide services to 
vulnerable adults or children. A 
crime against another person, 
or children, usually will prohibit 
an individual from working in 
these professions.

Professional Licensing

•	 Juvenile adjudications may 
also interfere with efforts 
to obtain a license where 
“unprofessional conduct” may 
be considered in the applica-
tion process. For instance, drug 
violations are usually listed as 
such conduct. 
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Area of Concern Consequence(s) of Adjudication Defender Role
Employment at Financial Institutions

•	 Federal law prohibits a financial 
institution from hiring an indi-
vidual who has been convicted of 
a crime of dishonesty, breach of 
trust or money unless the Federal 
Deposit Insurance Corporation 
(FDIC) has given the individual 
written consent. Diversion pro-
grams are also considered to be 
“convictions” under this law. 12 
U.S.C. § 1829 (2011).

Other Employment Opportunities Affected

•	 Law enforcement

•	 Jobs requiring a driver’s license 
and/or possession of a firearm

Loss of Public 
Benefits

Felony drug convictions result in a life-
time ban from TANF and food stamps. 
However, under the federal statute, 
states were given the option to opt 
out of this ban or modify it. See D.c. 
cODe § 4-205.71 (1999); Depending on 
the jurisdiction, a drug conviction may 
or may not result in a loss of TANF 
benefits and food stamps.

Some jurisdictions suspend TANF 
benefits if the juvenile is detained for 
more than a certain period of time 
(i.e., 90 days). As a result, the client’s 
household will not receive TANF 
assistance. See, e.g., wash. rev. cODe 
ann. § 74.08.025 (2011).

Some jurisdictions also suspend TANF 
benefits and food stamps where a 
juvenile has an outstanding felony 
warrant or has violated terms of 
probation/parole. See, e.g., wash. rev. 
cODe ann. § 388-442-0010(2) (2005).

The defender should ask the client or 
parent/guardian if the youth receives 
TANF benefits and food stamps. The 
defender should then advise accord-
ingly, depending on the jurisdiction. 
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Area of Concern Consequence(s) of Adjudication Defender Role
Loss or Denial of 
Placement in  
Neglect/Dependency 
System

A foster child with a criminal or 
delinquent history has limited place-
ment options. For instance, a juvenile 
convicted of a serious felony may be 
placed in a group home rather than a 
foster home. Children charged with 
a sex offense often require special-
ized placement, even if they are not 
ultimately convicted.

The defender should ascertain whether 
the child has an open case in the 
neglect/dependency system. The 
defender should advise the client that 
adjudication may affect his or her 
placement. 

Access to or Exclu-
sion From Public 
Housing

If public housing wants to disqualify 
a tenant and terminate his or her 
lease based on a criminal history 
check, federal law requires that the 
tenant get adequate notice and be al-
lowed time to challenge the accuracy 
or relevancy of their record. 24 C.F.R. 
§ 966.4 (2010).

•	 HUD demands that landlords 
deny housing for certain crimes. 
These crimes include juvenile 
adjudications.  

Mandatory Bans on Public Housing 
for Juveniles

•	 Households with a registered 
juvenile sex offender. 42 U.S.C. § 
13663 (1999).

•	 Households where the juvenile 
has been convicted of manufac-
turing methamphetamine on fed-
erally assisted housing property. 
42 U.S.C. § 1437(n) (1999); 24 
C.F.R. 966.4(i)(A) (2010).

Other Bans on Public Housing for 
Juveniles

•	 A household that was evicted 
from federally assisted housing 
due to drug-related activity is 
banned for three years from the 
date of eviction. 

The defender should ask the client 
whether he or she lives in public or pri-
vate housing. The defender should advise 
the client that adjudication may result in 
his or her family losing their housing and 
may affect his or her future eligibility to 
get federal assisted housing. 

Landlords may look at an individual’s 
criminal history for both public and 
private housing before or during his or 
her tenancy. This includes the indi-
vidual’s juvenile criminal history, if it is 
accessible to the public. The juvenile’s 
criminal record can disqualify the 
entire family from housing.
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Area of Concern Consequence(s) of Adjudication Defender Role

However, if the evicted house-
hold member successfully com-
pleted a rehabilitation program 
approved by Public Housing 
Authority (PHA) or the cause of 
the eviction does not exist any-
more (i.e., the household member 
died or is imprisoned), then the 
housing provider may waive the 
ban.  42 U.S.C. § 13661 (1999); 24 
C.F.R. § 982.553 (2010).

•	 If a household currently has a 
member engaged in the use of 
drugs or the housing provider 
has a reasonable belief that a 
member’s pattern of drug use 
threatens the safety or right 
to peaceful enjoyment of the 
premises by other residents, then 
the housing provider may ban the 
household. Id.

•	 A housing provider may disqualify 
any household if a member is 
engaging in, or has engaged 
in, any drug-related or violent 
criminal activity that would affect 
the safety and enjoyment of the 
premises by other residents. Id.

Evictions: A housing provider may 
evict a household if a member has 
engaged in drug activity on or off the 
premises. 24 C.F.R. § 5.851 (2004); 
see also U.S. Dep’t of Hous. & Urban 
Dev. v. Rucker, 535 U.S. 125 (2002); 
42 U.S.C. 1437d(l)(6) (2006); 24 C.F.R. 
966.4(12) (2010).
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Area of Concern Consequence(s) of Adjudication Defender Role

Fleeing Felons and Probation/ 
Parole Violators: Household mem-
bers who are fleeing from felony war-
rants or are a probation/parole violator 
may be evicted from public housing.  42 
U.S.C. § 1437f(d)(1)(B)(v) (2011).


