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JTIP Unit XI: Disposition and Post-Disposition 
Lesson 37, Post-Disposition Advocacy  (2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the continuing obligation of counsel to represent youth after disposition.  

Objectives
Juvenile defender will:

•	 Understand the obligation to monitor the youth’s conditions of confinement and ensure the youth’s basic needs 
are met during placement after disposition, including, but not limited to: education, food, clothing, mental 
health, and access to family;

•	 Understand counsel’s obligation to ensure the youth’s right to safe and appropriate placement after disposition;

•	 Understand the need to preserve the youth’s appellate rights after adjudication;

•	 Understand the importance of sealing and expunging the record of adjudication;
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•	 Proactively seek modification hearings and communicate with the probation officer about filing pleadings for 
modification, where appropriate;

•	 Establish protocol for affirmatively checking on clients in placements;

•	 Maintain lines of communication with the youth’s probation officer and/or case worker;

•	 Learn the law and develop techniques for advocating for youth in revocation of probation or parole;

•	 Understand that re-entry planning starts at the time of disposition; and 

•	 Advocate for early release when possible. 

Training Materials:
•	 State and Local Statutes and Rules, including relevant statutes and rules for sealing juvenile records (trainer to 

provide)

•	 Forensic Exercise: Probation Revocation

 ° Part 1: Investigation and Case Planning 

 ° Part 2: Preliminary Hearing 

 ° Part 3: Revocation Hearing

Supplemental Materials:
•	 Handout: Juvenile Records Expungement Manuals

•	 Sample Alternative Disposition Recommendation Letter

•	 A Snapshot of Juvenile Sex Offender Registration
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Trainer’s Overview

I. Counseling the Client on the Right to Appellate Review After Adjudication (15 minutes)

•	 The trainer should provide background on the local law providing for appeal, explain how to advise clients 
about their appellate rights and make participants aware of steps in the appeal and review process. 

A. Local Statutes and Rules for Appeal

B. Counseling the Client on Appellate Rights 

C. Right to Appeal

D. Steps to Appeal

E. Collateral Review 

II. Role of the Defender Post–Disposition (10 minutes)

•	 The trainer should explain the defender’s role and obligations to the client after disposition.

A. Youths’ Continued Need for Advocacy After Disposition

B. State/County Support for Post-Disposition Representation

III. Role of Juvenile Defender When the Youth is on Probation (10 minutes)

•	 The trainer should detail the types of advocacy and assistance the youth client may need while on probation or 
committed. Topics to be discussed include:

A. Advising Client on Conditions of Disposition and Maintaining Regular Contact with the Client 

B. Enforcing the Dispositional Order 

C. Review Hearings 

IV. Revocation of Probation (20 minutes)

•	 The trainer should offer examples for which probation may be revoked and then explain the revocation process 
and due process rights that must be satisfied as part of that process.   

A. Basis for Revocation

B. Revocation Process 

C. Revocation Hearings
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V. Commitment and Placement After Disposition (15 minutes)

•	 The trainer should explain the defender’s role and obligations when a client is incarcerated or committed after 
disposition, highlighting the need to maintain contact and monitor treatment, no matter the placement or 
confinement.  

A. Duties of the Defender

B. Revocation of Parole

C. Obtaining Release from, or Avoiding Extension of, Incarceration

VI. Sealing and Expungement of Juvenile Records (10 minutes)

•	 The trainer should explain how to assess whether and how juvenile records can be expunged or sealed in the 
local jurisdiction.

VII. Forensic Exercise: Probation Revocation (40 minutes)

•	 The Forensic Exercise may be done immediately after the section on Probation Revocation or may be left until 
the end of the Lesson, depending on the needs of the trainers.  The Forensic Exercise has three parts: 

•	 Part 1: Investigation and Case Planning 

•	 Part 2: Preliminary Hearing 

•	 Part 3: Revocation Hearing 

 ° The trainer should distribute the Handout for Parts 1 and 2 and give participants 7-10 minutes to read and 
jot down responses. The trainer will then lead discussions on the issues posed in Parts 1 and 2, using the 
Discussion Points that follow.  

 ° After the group discussion on Parts 1 and 2, the trainer should distribute the Handout for Part 3, giving the 
participants 7-10 minutes to review and jot down responses. The trainer should use the Discussion Points 
that follow Part 3 to lead a discussion about that exercise.  

 ° Time permitting, the trainer might ask the participants to develop and deliver a brief argument or cross-
examination related to any of the three parts.  
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Trainer Notes
I. Counseling the Client on the Right to Appellate Review After Adjudication 

Note To Trainer

Juvenile appellate rights are explored more thoroughly in Lesson 36—Preserving the Record 
and Engaging in Appellate Advocacy. This section is designed to make sure participants 
understand the defender’s obligation to advise the youth and preserve the youth’s appellate 
rights after trial or plea.  

A. Local Statutes and Rules for Appeal

Note To Trainer

The trainer should locate and distribute copies of the local statutes and rules governing ap-
peals in the local jurisdiction.  

The trainer should then engage participants in an interactive discussion by asking, “Do youth 
have a right to appeal after adjudication? Where are those rights codified? What are the 
timelines for filing a notice of appeal after adjudication?” The trainer should then use the 
language in the local statutes/rules to guide the discussion.

B. Counseling the Client on Appellate Rights 

•	 After adjudication, the defender has a responsibility to advise the client about the right to appeal. See 
Roe v. Flores-Ortega, 528 U.S. 470, 478-81 (2000) (failing to advise client of the right to appeal consti-
tutes ineffective assistance of counsel where there are grounds for appeal or the client is interested in 
appealing the decision). However, the defender should not wait until after adjudication to first discuss 
appeal with the client.

•	 The defender should explain the process of appeal to the client as well as the pros and cons of such a 
decision. The defender should also give his or her professional opinion as to whether an appeal in the 
youth’s case would be successful. 

•	 The defender should inform the youth that the decision is ultimately the client’s to make.

C. Right to Appeal

•	 Youth have the right to appeal adjudication. Generally, states provide a statutory right to appeal. See, 
e.g., Colo. Rev. Stat. § 19-2-903 (2006); Ind. Code.§ 31-32-15-1(1999); tex. Fam. Code ann. § 56.01 (2002).

•	 Where a state provides the right to appeal criminal convictions but youth are not given a statutory right 
to appeal, the defender may argue that disparate treatment violates the equal protection of the law. 
See, e.g., In re Brown, 439 F.2d 47 (3d Cir. 1971); In the Matter of Arthur N., 112 Cal. Rptr. 89 (1974).

•	 Indigent defendants have the right to court-appointed counsel for their first appeal under the Due 
Process and Equal Protection Clauses of the Fourteenth Amendment. Halbert v. Michigan, 545 U.S. 605, 
609, 621 (2005) (requiring states to provide appointed counsel to represent indigent defendants for first 
appeal, because a layperson would need assistance to navigate the appellate process).  
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D. Steps to Appeal

•	 The defender should be aware of the steps required to file an appeal within the specified time pe-
riod. In some jurisdictions, the time period begins from adjudication, but in other jurisdictions the time 
begins from disposition.

•	 Even if the defender will not represent the client on an appeal, and the client has not yet decided 
whether he or she wants to pursue the appeal, the defender should file a Notice of Appeal within the 
statutory time limit to preserve the client’s right to appeal. The notice can always be withdrawn.

•	 The defender should obtain a trial transcript for appeal. When the client is indigent, the defender 
should request that the transcript be provided free of cost. Some jurisdictions expressly provide a copy 
of the trial transcript for indigent respondents.  

•	 In jurisdictions where there is no statute explicitly providing a free copy, the defender should still argue 
that indigent youth be provided a copy to make use of the right to appeal, pursuant to the Fourteenth 
Amendment.  E.g., Griffin v. Illinois, 351 U.S. 12 (1956); Draper v. Washington, 372 U.S. 487 (1963); 
Mayer v. City of Chicago, 404 U.S. 189 (1971). See also Halbert v. Michigan, 545 U.S. at 610-11; M.L.B. 
v. S.L.J., 519 U.S. 102, 110-13 (1996).

•	 The defender should consider seeking the youth’s release pending appeal if the client is incarcerated.  

E. Collateral Review

•	 State Remedies

 ° Most jurisdictions provide an avenue for review in addition to an appeal.   

 ° Under common law or statute, jurisdictions may have a procedure that involves one of two kinds of 
writs: habeas corpus or coram nobis.  See c.f. Md. Cts. & Jud. Proc. Code Ann. § 3-702; Md. Rule 
15-1201 et. seq. 

•	 Habeas corpus, generally speaking, is a writ seeking the release of someone from custody who 
has been detained due to a legal or factual error.

•	 Coram nobis, generally speaking, is a writ seeking the reversal of a conviction due to a “funda-
mental unfairness” at trial and involves a petitioner who is no longer in custody.

 ° Some jurisdictions have a statute or rule of court that allows for a post-conviction hearing for any 
attack on the adjudication. 

 ° State post-conviction claims are usually limited to constitutional or fundamental claims, such as 
new evidence, actual innocence, obstruction by the court or prosecution, or ineffective assistance 
of counsel.

Note To Trainer
Some jurisdictions allow a youth to attack a sentence as illegal.  See, e.g., D.C. Rule Criminal 
Procedure 35. The trainer should locate and provide any local rules or statutes that allow the 
defender to attack a sentence.
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•	 Federal Habeas Corpus

 ° A youth adjudicated by the state may file a federal habeas corpus just as any adult defendant. 28 
U.S.C. § 2241(c)(3) (2000).

 ° The defendant must exhaust all state remedies before filing a federal habeas corpus. See 28 U.S.C. 
§2254(b), (c) (2000). This means the defendant must have gone through the entire state appellate 
process.  See O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999).

 ° In order to raise a federal habeas claim, a youth must have raised federal claims at the trial and 
state appeals level. Consequently, counsel must be sure to include federal constitutional provisions 
when arguing motions to suppress, etc.

II. Role of the Defender Post-Disposition 

Note To Trainer

The trainer should note that some jurisdictions do not fund post-disposition advocacy by 
the counsel of record. If the training is held in such a jurisdiction, the trainer should address 
this issue and suggest alternatives to ensure the youth’s needs after disposition can be met 
through other means, e.g., referral to a law school or juvenile rights clinic that is available to 
represent youth after disposition. 

A. Youths’ Continued Need for Advocacy After Disposition

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is your 
role and obligation as a juvenile defense attorney after the disposition hearing?” The trainer 
should then use the following Training Notes to guide the discussion.

•	 Participants should brainstorm the many needs the youth may have after disposition, including:

 ° Review hearings

 ° Clarity on conditions of probation and/or commitment

 ° Advice or representation in response to alleged disciplinary infractions while incarcerated or in a 
placement 

 ° Requests for home visits from a placement 

 ° Requests for modification of a disposition plan

 ° Representation in probation or parole hearings

 ° Adequate educational opportunities while in placement

 ° Adequate treatment and services while on probation or in placement 

 ° Monitoring the youth’s safety and other conditions of confinement

 ° Access to family

 ° Fair and adequate opportunities to exercise religion 
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B. State/County Support for Post-Disposition Representation

•	 Unfortunately, in some jurisdictions the defender’s appointment to represent a youth in a delinquency 
case terminates after disposition. Defenders can still assist a youth after disposition by:

 ° Partnering with law school clinics (e.g., Rutgers Law School in New Jersey represents some youth in 
post-disposition matters when prior counsel is unavailable);

 ° Designating law clerks/interns to check on clients regularly; and/or

 ° Advocating within jurisdiction for policy, practice or legislative reform aimed at ensuring post-dispo-
sition representation. 

III. Role of the Juvenile Defender When the Youth is on Probation

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What advo-
cacy or assistance might a youth need while on probation or committed?” The trainer should 
then use the following Training Notes to guide the discussion.  

A. Advising Client on Conditions of Disposition and Maintaining Regular Contact with the Client

•	 At the time of disposition, the defender should make sure the client has a copy of the disposition order 
and understands when and where he or she should next report.  

•	 If the youth was placed on probation, the defender should advise the client about his or her conditions 
of probation, as well as the risks of non-compliance with those conditions or any other dispositional 
obligations.  The defender should also:

 ° Find out who the probation officer is;

 ° Ask the probation officer to call the defender if there are any problems; and

 ° Maintain periodic contact with probation officer.

•	 If the youth will be placed in a facility, the defender should provide the client with as much information 
about the facility as possible, including the address, visitation information, rules and regulations of the 
facility, estimated time for placement, and length of placement in the facility. The defender should also: 

 ° Make sure client and family have counsel’s contact information;

 ° Make sure that counsel is placed on the client’s contact and visitation list and is included as a recipi-
ent of any monthly or other periodic reports; 

 ° Maintain regular contact with the client, the client’s family, and the client’s counselors or other 
significant staff contact at the facility. 

•	 The client should know that the defender will continue to be his or her advocate should there be any 
problems with the conditions of confinement.  
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B. Enforcing the Dispositional Order

•	 The defender should make sure that the dispositional order from the court specifies the placement 
and/or treatment services the probation department or other state agency or facility must provide to 
the youth.  

•	 Dispositional orders are generally not self-enforcing. The defender should follow-up with the youth, the 
youth’s probation officer and/or caseworker, and the facility to determine whether or not the appropriate 
rehabilitative services are in place. The defender should consider requesting that the placement facility 
provide periodic reports to the court in which it outlines the services it is providing.

C. Review Hearings

•	 The defender may request a disposition review hearing. Although the rules vary from jurisdiction to 
jurisdiction, the defender should ask the judge to schedule a review hearing if there are problems 
enforcing the client’s dispositional order entered by the court.  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some issues that may require a review hearing?” The trainer should then use the following 
Training Notes to guide the discussion.

 ° The client has been detained for an extended period of time awaiting placement in a program speci-
fied in the dispositional order or chosen by the state agency responsible for youth placements.

 ° The service provider failed to provide the treatment ordered by the judge.

 ° The client needs to be relocated to another service provider or facility because the current place-
ment is unsanitary, unsafe or overcrowded.

 ° The client’s needs or situation have changed since the dispositional order was entered and a new 
dispositional plan is necessary.  

 ° The client is doing exceptionally well, and the defender wants to begin laying the foundation for 
changing conditions or terminating probation.

•	 Strategic Considerations:  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Are there any 
disadvantages to asking for a review hearing before the judge?” The trainer should then use 
the following Training Notes to guide the discussion.  

 ° The defender should consider whether preemptively requesting a review hearing is advantageous 
for the client. If the defender is concerned that the youth may have a difficult time complying with 
conditions of probation, then a scheduled review hearing may only highlight the youth’s problems 
rather than focus on his or her successes.  

 ° A hearing may also result in the identification of a new placement that is further from the youth’s 
family or that has a longer average length of stay. The defender should make sure the youth under-
stands what the options are and consents to any request for a review hearing. 
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IV. Revocation of Probation 

A. Basis for Revocation

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “In your ex-
perience as a juvenile defender, on what grounds have probation officers relied to revoke 
your clients’ probation?” The trainer should then use the following Training Notes to guide 
the discussion.   

•	 A youth placed on probation generally must comply with a series of conditions ordered by the court. The 
youth’s probation may be revoked if he or she violates one or more of those conditions. Some common 
bases for revocation include:

 ° Re-arrests

 ° Irregular school attendance

 ° Failing to meet with the probation officer 

 ° Positive drug tests 

 ° Failing to comply with program referrals 

 ° Curfew violations 

 ° Running away from home 

 ° Disobeying/disrespecting parents/guardians 

•	 Some probation officers will seek to revoke probation for very minor violations, whereas other officers 
will only seek revocation if the youth is re-arrested. 

•	 The defender will need to consider jurisdiction-specific practices in anticipating and preparing for revoca-
tion of probation. For example, in Florida, the probation judge will automatically be notified whenever a 
youth is re-arrested. The arrest form will be made part of the probation record and is often reviewed by 
judges to the detriment of the youth. In other jurisdictions, while the arrest report may not be a part of the 
probation file, the probation report will often automatically include information about a new arrest. 

•	 The defender should periodically check in with the client and probation officer to inquire about a youth’s 
progress while on probation. Such inquiries help the youth stay on course and at times give the defend-
er a chance to talk the probation officer out of revoking the client. Often a probation officer is willing to 
give the youth a second and third chance before initiating revocation proceedings.

 ° However, as always, the defender will want to think strategically about the advantages and disadvan-
tages of too frequent contact with the probation officer. If the client’s probation officer is known to be 
inactive or inattentive, too many calls from the defender may only draw undue attention to the youth. 
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Note To Trainer

Defenders who work in both the adult and juvenile system sometimes balk at the notion 
that they should remain in contact with the juvenile client following disposition; that is 
almost unheard of with adult clients.  Trainers may take that opportunity to reinforce the 
notion that youth clients are different than adult clients, as is demonstrated through the 
research on adolescent development (See Lesson 4). Juveniles are often more likely to run 
into problems post-disposition that can lead to revocation, many of which can be avoided 
by active involvment and the guiding hand of counsel before the situation reaches the 
point of a revocation proceeding.

B. Revocation Process

Note To Trainer

The trainer should engage in an interactive discussion by asking, “How is the revocation 
process initiated, and what due process requirements must be satisfied before a child may 
be revoked in the local jurisdiction?” The trainer should then use the following Training 
Notes to guide the discussion.  

•	 Notice

 ° In some jurisdictions the probation department starts the revocation process by filing a notice of 
violation with the judge who originally entered the youth’s disposition.  

 ° In other jurisdictions, the probation officer notifies the prosecutor’s office of the violation. The pros-
ecutor will then file a petition to revoke the youth’s probation.  

Practice Tip

If notice is not appropriately given, defense counsel may wish to initiate a procedural challenge. 
A successful procedural challenge may delay the probation revocation hearing and allow the child 
a brief opportunity to make amends with the probation officer and come into compliance with the 
conditions of probation. A judge who is annoyed that the youth has returned to court on a probation 
violation may also cool down during the short continuance.

•	 Appointment of Counsel

 ° Some jurisdictions automatically entitle youth to counsel at a revocation hearing. See, e.g., D.C. 
SupeR. Ct. Juv. Rule 32(i)(3) (2010); n.Y. Fam. Ct. aCt § 360.3(4) (1999); K.E.S. v. State, 216 S.E.2d 670 
(Ga. 1975).

 ° The youth must be informed of his or her right to counsel at the probation revocation. Presumptively, 
counsel should be provided in cases where, the probationer requests counsel and asserts: (i) that 
he or she has not committed the alleged violation; or (ii) that, even if the violation is uncontested, 
“there are substantial reasons which justified or mitigated the violation and make revocation inap-
propriate, and that the reasons are complex or otherwise difficult to develop or present.” Gagnon v. 
Scarpelli, 411 U.S. 778, 790-91 (1973). Counsel should be appointed when the probationer appears 
to be incapable of speaking effectively for himself/herself. Most youth would fall within this latter 
category. See id.  
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C. Revocation Hearings

•	 Where possible, defense counsel who represented a youth in trial and disposition proceedings should 
represent that youth in revocation proceedings to ensure continuity of representation.

•	 Once the youth receives notice of the violation and that revocation proceedings have been initiated, the 
youth has a due process right to two hearings. Gagnon, 411 U.S. 778.

•	 Preliminary Hearing: If the government seeks to have the youth detained as a result of a probation 
violation, there must be a preliminary hearing at the time of the youth’s arrest and detention to make a 
probable cause determination as to whether the violation actually occurred. Id. at 786.

 ° At the initial hearing, the youth is entitled to:

a. Notice of the alleged violation(s)

b. An opportunity to present evidence on his or her own behalf

c. An opportunity to confront witnesses against him or her

•	 Second Hearing: The second hearing is the more extensive hearing at which the final revocation deci-
sion is made. Id.

 ° Due process requires that the second hearing include:

a. Written notice of the alleged violation(s)

b. Notice of the evidence against the youth

c. An opportunity for the youth to be heard and present evidence on his or her own behalf

d. The right to confront witnesses against the youth

e. A “neutral and detached” hearing body

f. Written conclusions by the fact-finder of the evidence relied on and the basis for revocation.  

 ° Youth Challenge or Conceding of Violations: The youth may either concede that violations 
occurred or challenge them.  

a. If the youth plans to challenge the alleged violation, the defender should investigate the allega-
tions thoroughly. The defender should request an opportunity to review the youth’s complete 
probation file.  

b. The defender should attempt to locate witnesses to refute the alleged violation (e.g., witnesses 
who might testify that the youth was not out after curfew). 

c. The defender should interview the probation officer in advance of the hearing and be prepared to 
cross-examine the probation officer at the hearing.  
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 ° Disposition: If the youth concedes or loses after challenging a violation, the judge will move 
straight to disposition or schedule disposition for a future date.  

a. When probation is revoked, the youth may be resentenced to either a period of incarceration or 
to any other disposition that was available to the court at the time of the original disposition. 
(See the Disposition Advocacy lesson for additional disposition options.)

 ° Release Pending Disposition: The defender should be prepared to argue for release if the court 
wishes to convene the disposition hearing at a later date.

a. If the court releases the youth pending a new disposition hearing, the defender should advise the 
client to use the time wisely to show improvement in behavior. The judge may reinstate proba-
tion if the youth significantly improves problematic behavior that led to revocation.  

•	 Standard of Proof

Note To Trainer The trainer should inform participants of the jurisdiction’s standard of proof at revocation 
hearings by distributing copies of relevant statutes, rules and case law.

 ° Preponderance of the Evidence: Some jurisdictions provide that the prosecution must prove by 
only a preponderance of the evidence that a violation of probation occurred. See, e.g., In the Matter of 
Belcher, 371 N.W.2d 474 (Mich. 1985), appeal denied, 424 Mich. 863 (1985); In the Matter of Gregory 
M., 502 N.Y.S.2d 570 (N.Y. Fam. Ct.1986); see also In re Eddie M., 73 P.3d 1115, 1132 (Cal. 2003).

 ° Clear and Convincing Evidence: A small number of jurisdictions use the intermediate standard of 
clear and convincing evidence. See, e.g., In the Interest of C.E.E. v. Juvenile Officer, 727 S.W.2d 451 
(Mo. App. 1987).

 ° Beyond a Reasonable Doubt: Some jurisdictions require the prosecution to prove that a violation 
occurred beyond a reasonable doubt, or at least require a showing of reasonable doubt when the 
violation is a new offense. See, e.g., People ex rel. C.B., 585 P.2d 281 (Colo. 1978); T.S.I. v. State, 229 
S.E.2d 553 (Ga. 1976); cf. d.C. SupeR. Ct. Juv. Rule 32(i)(3) (2010) (requiring finding by preponderance 
of the evidence for a technical violation but proof beyond a reasonable doubt for an alleged new 
offense).

•	 Revocation Based on a New Charge

 ° If revocation proceedings are initiated because of a re-arrest and new charge, the defender should 
request that a revocation hearing be delayed until the new matter is proven beyond a reasonable 
doubt at trial.  

 ° If the judge refuses to delay revocation proceedings and the youth is found not involved in the new 
matter, the defender should request that probation be reinstated and the new charges be dismissed.  
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•	 Sample Arguments to Reinstate Probation

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What argu-
ments might you make to encourage the judge to reinstate your client back on probation?” 
The trainer should then use the following Training Notes to guide the discussion.  

 ° If the client does not challenge the revocation or the court enters a finding that the youth violated 
the conditions of probation, the defender should create a plan of action to correct any behavior 
that led to the youth’s revocation. The defender may argue that the youth be kept on probation with 
conditions of the new plan.  

a. For example, if the youth tested positive for drugs, the defender may encourage the client to 
enter a treatment program to avoid revocation. If the youth is already enrolled in the program at 
the time of proceedings, there is a greater chance the judge will be more receptive to the placing 
the youth back on probation or at least hold revocation in abeyance.  

 ° The defender may ask the judge to hold the revocation hearing in abeyance for 30 days and allow the 
youth to show improvement in his or her behavior. If the youth proves to the court that the behavior has 
been corrected, the judge may dismiss the petition to revoke and allow the youth to remain on probation. 

 ° The defender may concede violations and go straight to disposition, but still argue that the youth 
be placed back on probation if the violation was minor or steps have been taken to address the 
problematic behavior underlying the revocation.  

V. Commitment and Placement After Disposition

Note To Trainer
The trainer should engage in an interactive discussion by asking, “What is the juvenile de-
fender’s role and obligation when a client is incarcerated or committed after disposition?” 
The trainer should then use the following Training Notes to guide the discussion.

A. Duties of the Defender

•	 Maintaining Regular Contact With the Youth While in Placement 

The defender should:

 ° Keep in touch with the client and the client’s family after the disposition order is issued and the 
youth is placed in a facility.  

 ° Provide the youth and the youth’s family with reliable contact information for the defender.

 ° Immediately call and introduce himself/herself to the youth’s counselor and unit manager at the 
facility, and make sure that the youth is allowed to contact the defender as necessary.

 ° Make sure the youth understands the facility’s procedures for contacting counsel. 

 ° Make sure he or she is on the contact and visitation list.

 ° Request periodic (at least monthly) treatment reports.

 ° Plan to make periodic face-to-face visits with the youth during the duration of the placement. If the 
youth is placed out-of-town or out-of-state, the defender should petition the court for funds to travel 
to visit the client. 
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•	 Monitoring Treatment, Placement or Confinement

 ° If a youth is sent to any placement (e.g., residential treatment facility, group home, boot camp, 
state facility for incarceration of youth, relative or other third-party placement), the defender should 
monitor the youth’s conditions of placement and ensure that the youth’s basic needs are met during 
placement. The defender can do this by visiting, making phone calls and/or requesting reports.  

 ° Monitoring the provision of services can also be helpful in collecting evidence that can be helpful in 
arguing for release from confinement.

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What argu-
ments might you make to encourage the judge to re-instate your client back on probation?” 
The trainer should then use the following Training Notes to guide the discussion.  

a. Education/special education 

b. Food

c. Clothing 

d. Hygiene and cleanliness of physical plant 

e. Mental health services 

f. Medication management

g. Medical care (including dental, eye, physical exams) 

h. Regular access to or contact with biological/nuclear family

i. Physical, environmental and emotional safety (especially LGBT youth and other  
vulnerable populations)

j. Freedom from abuse from staff or other inmates (including sexual victimization)

k. Weekend passes and field trips

l. Outdoor recreation, physical education

m. Restraints and isolation or other forms of discipline

n. Legal calls

o. Access to drugs/over-medication

 ° The defender should make sure that the treatment specified in the disposition order is being pro-
vided to the youth while he or she is incarcerated.

 ° The defender may consider asking the court at disposition to order the facility to provide regular 
reports explaining how it is meeting the child’s educational, mental, and health needs. This puts the 
onus on the provider while keeping the defender informed and involved.
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 ° If the appropriate services are not being provided to the youth, the defender should contact the facil-
ity administrator and/or the youth’s caseworker about the problem. The defender may seek judicial 
enforcement of the disposition order by filing a motion for a post-disposition review hearing if the 
facility does not follow through with the planned services.  

 ° The defender may be able to persuade the court to release the youth from incarceration if the facility 
cannot provide the necessary treatment due to lack of resources.  

a. The defender should file a motion with the court asserting the youth’s due process right and, in 
some jurisdictions, a statutory right to treatment under the juvenile code. See, e.g., Nelson v. 
Heyne, 491 F.2d 352 (7th Cir. 1974); Alexander S. By and Through Bowers v. Boyd, 876 F. Supp. 
773 (D. S.C. 1995); Pena v. New York State Division for Youth, 419 F. Supp. 203 (S.D.N.Y. 1976), 
approved in 708 F.2d 877 (2d Cir. 1983).

Note To Trainer

In some jurisdictions, once a court has given over the care and rehabilitation of a juvenile 
to a state agency, the court may lose some of its power to direct the child’s care. It is im-
portant for trainers to know what the jurisdictional limits of court post-disposition action 
are and work with defenders to identify creative ways to address treatment deficiencies in 
such cases.  For example, even if the judge does not have the legal authority to direct the 
treatment, there may be a review provision that allow the court to hold a hearing requiring 
the agency to explain itself.  Where the court is completely out of the picture, defenders 
can try to address the failures through administrative hearings within the state agency.  

b. If the jurisdiction does not have a provision addressing modification or termination of commit-
ment, the defender should consider filing a petition for habeas corpus based on a violation of the 
youth’s constitutional right to treatment.  

B. Revocation of Parole

•	 In some jurisdictions a youth is released and placed on parole (“aftercare” in some jurisdictions) after 
serving a period of incarceration. Similar to conditions of probation, the youth must comply with condi-
tions of release set by the agency that supervises parole.  

•	 The youth must return to incarceration if parole is revoked.  

 ° Depending on the jurisdiction, statutes, court rules or administrative regulations determine the 
maximum period of incarceration that the youth may receive. See, e.g., WaSh. Rev. Code ann. § 
13.40.210(4) (Supp. 2007) (“period of confinement not to exceed thirty days” unless the charge 
involves possession of a firearm or use of a deadly weapon while on parole).

•	 The same procedural due process requirements for probation revocation proceedings apply to parole 
revocation hearings. Morrissey v. Brewer, 408 U.S. 471 (1972).

•	 Similar to probation revocation proceedings, the defender should prepare defensive arguments and 
insist that the client be placed back on parole. (See Arguments to Reinstate Probation on page 12).

•	 In some jurisdictions, the parole revocation proceedings will take place entirely in front of an adminis-
trative body, instead of the court.
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Note To Trainer The trainer should check the local jurisdiction regarding appointment of counsel and/or 
representation at parole revocation proceedings.

C. Obtaining Release from, or Avoiding Extension of, Incarceration

•	 In some jurisdictions the period of incarceration is indeterminate, and the parole agency decides when 
to release the youth.  

•	 Where possible, the defender should advocate for a youth’s release (e.g., write a letter outlining the rea-
sons why release would be appropriate or attend the administrative review meeting/hearing).  

•	 While the maximum period of incarceration is typically limited to the period of commitment 
originally set as disposition, some jurisdictions allow the agency to petition for an extension of the 
term of incarceration.

•	 Grounds for extension of incarceration are:

 ° The youth needs additional rehabilitation.

 ° There is a continuing need to protect the public from the youth.

•	 When there is a request for an extension, the defender should make sure the youth has been receiv-
ing treatment and services ordered by the court at disposition. If the services were not adequate, the 
defender should argue that the agency cannot justify extending incarceration, because the state has not 
provided the necessary treatment to address the youth’s needs in the first place.

•	 If there are community-based programs that will satisfy the agency’s concerns and basis for extended 
incarceration, the defender should argue that these services will best address the youth’s needs and 
that incarceration is excessive.

VI. Sealing and Expungement of Juvenile Records 

Practice Tip

Several defender offices have written guides and manuals to instruct lawyers, youth and the 
youth’s family on how to seal juvenile records. There is a list of examples provided in the Supple-
mental Materials to this lesson, which is available at www.njdc.info. Trainers should provide any 
local manuals or local forms needed to seal records in the local jurisdiction to the participants.  

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Can juvenile 
records be sealed, and if so, by what statutory provision or rule? What does the defender 
need to do to ensure that records are sealed?” The trainer should then use the following 
Training Notes to guide the discussion. The trainer should also make sure participants have 
citations to or copies of the relevant statutes and rules for sealing juvenile records.

•	 The era of confidentiality has passed in many jurisdictions. As a result, it is more important than ever for 
the juvenile defender to encourage and help clients seal juvenile records. When the youth is involved 
in multiple family court systems and agencies, the defender should also make sure sealed delinquency 
records are redacted from other records. 
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•	 Expungement usually involves the physical destruction of records, while sealing records means the 
records will continue to exist, but be placed in a separate and inaccessible file, only to be released 
under specific circumstances.

•	 Many jurisdictions have a process for “sealing” juvenile records after the youth has reached a certain 
age or has not been re-arrested for a specific period of time. See, e.g., Cal. WelF. & InSt. Code § 781 
(Supp. 2007); d.C. Code ann. § 16-2335 (2001); ohIo Rev. Code ann. § 2151.358 (Supp. 2006).

•	 Other jurisdictions have provisions that allow for expungement of records after a certain period of time 
or after the youth has reached a specified age. See, e.g., Cal. WelF. & InSt. Code §§ 826-826.5 (1998); 
Conn. Gen. Stat. ann. § 46b-146 (2004); In the Matter of the Petition of C.B., 122 P.3d 1065 (Colo. App. 
2005); Nelson v. State, 120 85 P.3d 912 (Wash. App. 2003).

•	 The juvenile defender should advise clients at the time of disposition (if not earlier) of the right to seal 
or expunge records and should give the youth copies of any forms and/or written instructions. Several 
jurisdictions have developed record-sealing manuals for youth. (See, for example, manuals from Penn-
sylvania, California, Texas and Washington.)

 ° The defender should then develop a tickler system that will help him or her remind clients about the 
right to seal or expunge. The defender may want to develop a form letter and a standard motion for 
sealing/expunging records that can be used repeatedly. 

Note To Trainer

Seeking removal from sex offender registries is an important and ever-changing area of 
the law with respect to juvenile records. The trainer should consult the local jurisdiction 
for guidance on removal, as practices vary widely from state to state. Many states do 
not allow petitions for removal, and some states only have a partial removal procedure 
where the registration is non-public. The publication A Snapshot of Juvenile Sex Offender 
Registration, found in the Supplemental Materials for this lesson, provides an overview 
of removal statutes in certain states. However, because removal procedures are rapidly 
evolving, the Snapshot should be used as a starting point only.  



Lesson 37: Post-Disposition Advocacy 19

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

VI. Forensic Exercise: Probation Revocation

Note To Trainer

The Forensic Exercise that follows may be done immediately after the section on Probation 
Revocation or may be left until the end of the Lesson, depending on the needs of the trainers.  
The Forensic Exercise has three parts: 

•	 Part 1: Investigation and Case Planning 

•	 Part 2: Preliminary Hearing 

•	 Part 3: Revocation Hearing 

PART 1:  INVESTIGATION AND CASE PLANNING

Note To Trainer

The trainer should distribute the Forensic Exercise Fact Pattern along with the questions 
for Parts 1 and 2 to the participants and allow them 7-10 minutes to read and jot down 
responses. The Trainer will then lead the participants in an interactive discussion of the 
questions posed in Part 1. The trainer should use the Discussion Points to guide a discussion 
about each of the exercises.

Time permitting, the trainer might ask the participants to develop and deliver a brief argu-
ment against detention pending the show cause hearing. 

You represent Ryan Michaels, who is facing a proba-
tion revocation. This exercise consists of three parts 
(1 through 3) that are based on the following material. 
You will have 7-10 minutes to read the materials jot 
down your responses to the questions posed in Parts 
1 and 2. The trainer will then lead you in a group dis-

cussion of the questions and may ask you to make an 
argument or conduct an examination. 

After the group discussion on Parts 1 and 2, the trainer 
will distribute the Handout for Part 3, and give you 7-10 
minutes to review the materials and jot down responses 
to the questions posed.

FACT PATTERN
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SUMMARY OF MOTION TO REVOKE PROBATION  
(Filed and served on 12/3/YR-0)

Case # J-456-YR-0 – Judge Jackson

•	 Minor pleaded to Unlawful Entry (violated barring notice after being barred from entering a 
store near his home)

•	 On 10/15/YR-0, Minor was placed on probation for six months.

•	 Affidavit of violations to revoke probation filed on 12/3/YR-0 by Probation Officer Jones 
(see below).

•	 (Relevant rules and statutes cited in Motion)  

Alleged Violations

•	 Failed to report for office visits on 11-13-YR-0, 11-20-YR-0, 11-27-YR-0

•	 Failed to report to individual counseling on 11-13-YR-0, 11-20-YR-0, 11-27-YR-0

•	 Unexcused absences at school (15)

•	 Tested positive for marijuana at school, results from 11-5-YR-0

Recommendations

•	 Psychiatric evaluation

•	 Detention pending disposition

•	 Disposition: Commitment (notice of intent to commit filed)
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PROBATION REPORT

Ryan Michaels, Age 15

Prior Adjudications

J-123-YR-1 – Judge Smith

•	 Pleaded to Possession of BB gun

•	 Received six months probation

•	 Successfully completed probation

J-234-YR-0 – Judge Jackson

•	 Went to trial and adjudicated for Unauthorized Use of a Vehicle

•	 Received six months probation 

•	 Probation terminated unsuccessfully

J-456-YR-0 – Judge Jackson

•	 Pleaded to Unlawful Entry (violated barring notice after being barred from entering a store near his home)

•	 On 10/15/YR-0 was placed on probation for six months.

•	 Affidavit of violations to revoke probation filed on 12/3/YR-0 by Probation Officer Jones.

Social Factors
Ryan lives with his father and two siblings. His mother died in early November. He is in the 9th grade at New 
Horizons School, a special education school for kids with learning disabilities. The school offers drug counseling. 
Ryan’s parents and education advocate worked very hard to get Ryan into that school. The school developed a 
specialized learning curriculum for Ryan and assigned him a social worker. Ryan’s social worker reports that Ryan 
was doing very well in the beginning of the year, but since his recent adjudication, his behavior has been far from 
perfect. He has 15 unexcused absences and tested positive for marijuana in November. The school regularly tests 
its students each week. Ryan has routinely had a problem with marijuana. He has tested positive for marijuana in 
years past. Ryan’s recent report card showed that he was failing three classes and had Ds in the other classes.   

Recommendation
This minor does not appear to be willing to adhere to the conditions the court has set for him while in the com-
munity and, for his own protection and the safety of the community, should be committed to a secure facility.  In 
light of his defiant behavior, marijuana use, and the fact that his mother recently died, this probation officer also 
recommends that the minor be ordered to undergo psychological and drug evaluations.

Signed by Probation Officer Jones
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1. What investigation will you conduct to help you decide whether to challenge or not challenge 
the alleged violations?

Investigation: 

We cannot possibly know whether to challenge or concede without investigating. The one violation that 
presents the greatest challenge, of course, is the positive drug test. But investigation might even yield useful 
information in that regard.  

•	 Gather school records

•	 Interview Ryan’s social worker at school 

•	 Interview teachers who like Ryan

DISCUSSION POINTS

ADDITIONAL INFORMATION

Before the preliminary hearing, the prosecutor tells you that the probation officer informed him that Ryan has had sev-
eral curfew violations, but that this is not part of the revocation request. In addition, the prosecutor recently learned 
that Ryan was arrested in a neighboring state in December for Theft, Attempted Theft and Unauthorized Use of a 
Vehicle in late November. Ryan appeared in court on 12/6/YR-0 for a “Hearing on Counsel” and has been ordered to 
appear in court on 1/20/YR+1 with an attorney for an adjudication hearing. The prosecutor is not going to amend the 
Motion to Revoke, but the judge has been made aware of the out-of-state case.

Client Interview 
Ryan tells you that he’s having personality differences with the probation officer. He does not feel like she really cares 
about him and he does not like meeting with her. Ryan still likes going to New Horizons School and wants to continue to 
attend school. He realizes that he has missed a lot of school and is not doing so well academically right now, but some of 
that is because he has been spending a lot of time with his new girlfriend. When you ask him about his mother’s death, 
he says that he just doesn’t want to talk about it. Ryan is willing to do anything to stay out of lock up. He does not care 
whether he admits to violations of probation or tries to challenge them, so long as he gets to go home.

Note To Trainer The trainer will now lead the participants in an interactive discussion of the two questions 
posed in Part 1, using the Discussion Points that follow to guide the conversation.

1. What investigation will you conduct to help you decide whether to challenge or not challenge the alleged 
violations?

2. Think about ideas and strategies for avoiding detention pending the show cause hearing and commitment 
in the event the court finds that Ryan has violated the conditions of his probation. What additional investi-
gation and planning will you need to undertake? 
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•	 Interview Ryan’s education advocate

•	 Interview Ryan’s counselor and gather the counselor’s records 

 ° Any excused absences?

 ° How far is the counselor’s office from Ryan, and how difficult is it to get to?

 ° Was Ryan cooperative in the sessions in which he participated?

 ° Who is Ryan’s counselor and what is his or her philosophy and strategy for connecting with 
the youth? 

•	 Drug lab reports 

 ° Interview drug test analyst: Do you understand the difference between new use and 
residual use? Is the machine calibrated correctly? Do you understand water loading and the 
causes of water loading? 

 ° Did Ryan have any other drug tests that came out negative?

•	 Subpoena/Request Probation Officer’s files

 ° Did the probation officer keep good records?

 ° Number of appointments Ryan made/contact by Ryan

 ° What efforts did the probation officer take to get in touch with client? Seek help from par-
ent/guardian? 

 ° What referrals did the probation officer make (or NOT make) for treatment and program 
for Ryan?

 ° Did the client have needs that were not addressed by the probation officer?

•	 Interview Probation Officer 

 ° How does she feel about Ryan (look for biases/determine if open to rescinding motion if 
Ryan improves)?

 ° What is probation officer’s philosophy or strategy for connecting with her clients? 

 ° Is the probation officer able to articulate Ryan’s strengths? 

 ° Did the probation officer try to find activities, employment, volunteer opportunities or 
services that cater to Ryan’s strengths?  

•	 Interview father 

•	 Review prior criminal/delinquency record to determine if accurate

•	 Review information with Ryan and get his perspective
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2. Think about ideas and strategies for avoiding detention pending the revocation hearing and 
commitment in the event the court finds that Ryan has violated the conditions of his probation. 
What additional investigation and planning will you need to undertake? 

Additional Investigation: 

•	 Details about school and services it provides to Ryan? 

•	 Details about Ryan’s Individualized Education Plan (IEP)? Any other evaluations?

•	 Is the school (and are the teachers) still willing to work with Ryan?  

•	 Is Ryan’s placement at this school placed at risk if he is detained/committed?

•	 Details about drug treatment available through school? Is Ryan eligible and willing  
to participate?

•	 Is the counselor still willing to work with Ryan? Again, how cooperative was Ryan when he 
came? Does the counselor think that Ryan will ultimately benefit from counseling? Should the 
fact of Ryan’s mother’s death influence whether this counseling should continue or whether a 
new counselor or group is appropriate?

•	 Does he have adequate and reliable transportation to counseling? If not, how can that  
be addressed?

•	 What can you learn about Ryan’s girlfriend – does she go to school? Is she a positive influence?

•	 How amenable is the probation officer to giving Ryan a second chance?  

•	 Does Ryan have adequate and reliable transportation to his probation meetings?

•	 Can Ryan’s father do more to make sure that Ryan gets to the various appointments?

•	 Can the defender find a mentor for Ryan to help him get on track?  Another relative? 

•	 What are Ryan’s hobbies and interests? (Sports, animals, art, music) Can the defender connect 
him with activities that satisfy his interests?

•	 Would Ryan like an opportunity to work or get involved in a vocational program? Can the 
defender identify any programs or opportunities that might meet his interests?
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PART 2: PRELIMINARY HEARING 

Note To Trainer

The Trainer will now lead the participants in an interactive discussion of the questions posed 
in Part 2. The trainer should use the Discussion Points that follow to guide a discussion 
about each of the questions.

Time permitting, the trainer might ask the participants to develop and conduct a cross-exami-
nation of the probation officer (for the preliminary hearing). 

Assume that you have not had time to prepare for the revocation hearing because you just found out about the alleged 
violations only minutes ago. The show cause hearing will be continued, but the prosecutor seeks to detain Ryan pending 
the hearing.  

1. Are you entitled to an evidentiary hearing at this point? 

2. What witnesses will the government likely call at this hearing?

3. What do you want to ask of the government witnesses during cross-examination at this hearing?

4. What are chances of winning a finding of no probable cause in this case? 

5. What alternatives do you have to challenging PC?
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1. Are you entitled to an evidentiary hearing at this point? 

Note To Trainer The discussion should first turn to local rules and statutes, before moving on to the 
following Supreme Court jurisprudence.

•	 The U.S. Supreme Court has indicated that a probationer is entitled to a detention hearing be-
fore detention. See Gagnon v. Scarpelli, 411 U.S. 778, 786 (1973) (“At the preliminary hearing, 
a probationer or parolee is entitled to notice of the alleged violations of probation or parole, an 
opportunity to appear and to present evidence in his own behalf, a conditional right to confront 
adverse witnesses, an independent decision-maker, and a written report of the hearing.”)

•	 Although the preliminary hearing involves a low standard of probable cause to believe that a 
violation has been committed, the defender should be able to challenge any evidence offered 
by the government. If necessary, the defender should call witnesses, cross-examine witnesses, 
or at least introduce contrary evidence and information to the judge. 

DISCUSSION POINTS
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2. What witnesses will the government likely call at this hearing?

•	 Probation officer 

•	 Drug lab tech or will seek to admit report documenting the positive result for marijuana  

Practice Tip

In many jurisdictions, it is common for the parties to stipulate to drug test results. Counsel 
should consider requiring the lab tech to appear, if not for the preliminary hearing, then for the 
actual revocation hearing so that he or she can challenge the results or use the lab tech to help 
explain that marijuana may stay in someone’s system for a lengthy period of time following 
use. Alternatively, counsel might condition stipulation of the report on the State’s agreement to 
stipulate to facts that counsel would elicit on cross.

•	 Counselor (or counselor’s report on Ryan’s attendance) 

Practice Tip

The defender should object to any testimony regarding the content of meetings between Ryan 
and the counselor as such meetings would be protected under the doctor-patient privilege.

3. What do you want to ask of the government witnesses during cross-examination at the prelimi-
nary hearing?

Note To Trainer

The trainer should advise participants about the importance of approaching this 
hearing strategically. The trainer should consider giving the following strategic tip:

While defense counsel often uses preliminary hearings as an opportunity to conduct 
discovery at a very early stage, it might not make tactical sense to do so at this hear-
ing.  The primary reason to avoid doing so is that the judge who will make the release/
detention decision will be privy to the full inquiry of the probation officer. Instead, 
the defender will want to try to interview the probation officer in advance and obtain 
records from him or her. Thereafter, the defender will be able to strategically select 
the questions to ask the probation officer on the stand during the preliminary hearing. 
However, if the probation officer refuses to speak to defense counsel, then counsel 
should try to conduct limited discovery in this hearing so as to be prepared for the 
actual revocation hearing. Whether the defender should use open-ended or leading 
questions will depend both on the goal of the examination (winning versus discovery) 
and even the goal of each question (discovery versus showing that Ryan does not pres-
ent a short-term danger requiring detention). The defender should explore:

•	 Number of appointments Ryan did make (and when he started missing them)

•	 Whether and to what extent contact was made with Ryan’s father regarding missed appointments

•	 Whether the probation officer made any allowances or adjustments in light of the fact that 
Ryan’s mother died
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•	 Whether referrals for drug treatment were made 

•	 The efforts made to ensure Ryan has adequate transportation to and from the various appointments

•	 Whether the probation officer is aware of Ryan’s Individualized Education Plan (IEP) and cogni-
tive limitations

•	 Whether the probation officer has been in touch with the counselor directly – how is that 
relationship progressing when Ryan does come? Did the PO reassess the appropriateness of 
this particular counselor after Ryan’s mother died? Did she explore other options?

•	 How would the probation officer describe her own relationship with Ryan? (Get specific: Is 
Ryan respectful? Does he open up when he gets comfortable?)

•	 Questions designed to show that Ryan does not pose a safety risk if he is released pending 
the hearing (e.g., no violence, prior cooperation of dad, willingness of dad to exercise even 
greater control)

4. What are chances of winning a finding of no probable cause in this case? 

•	 Given the very low standard, it will be hard to argue that there is no probable cause to believe 
that Ryan has not violated at least one condition of probation.  

5. What alternatives do you have to challenging probable cause?

•	 Instead of challenging probable cause, the defender may ask for a continuance and argue for 
release pending the revocation hearing.  

 ° With the revocation held in abeyance, Ryan may have an opportunity to improve his 
compliance with the conditions of probation.  

 ° If he does well over the next 30 days, the court may be willing to discharge the petition for 
revocation.

•	 Arguments for avoiding detention and for release to the community:

 ° No risk Ryan will flee or not attend next court hearing.

 ° Ryan is not a danger to self, other persons or property of others.

 ° Ryan currently attends New Horizons School – a full-time special education program that 
the city is funding.

 ° His father and recently deceased mother worked hard to get Ryan a placement at this school, 
and despite the recent grade report, he has adjusted well to the school and enjoys it. 

 ° Ryan and his father really like the program and would like him to stay in that program.

•	 Issues may be related to drug use or mother’s recent death:

 ° Ryan’s behavior took a turn for the worse after his mother’s death.
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 ° Ryan is having a hard time accepting his mother’s death and understands that he might 
need some help in dealing with it. However, given that the counselor was assigned before 
Ryan’s mother died, it might be appropriate to assign a new one.

 ° The probation officer did not assess him for drug addiction or refer him to drug education or 
drug counseling.  

•	 If the court decided to detain, argue:

 ° Group home is an option if the court insists on removing him from home.

 ° Ask that Ryan be able to start detention the day after Christmas – father can walk him 
into custody.

PART 3: REVOCATION HEARING 

Note To Trainer

After the group discussion on Parts 1 and 2, the trainer should hand out the materials for Part 
3, giving the participants 7-10 minutes to review and jot down responses. The trainer should 
use the Discussion Points to guide a discussion on Part 3.

Again, time permitting, the trainer may opt to ask the participants to develop a cross-examina-
tion of one of the state’s witnesses, develop a direct examination of a defense witness and/or 
deliver arguments against a finding of a violation or in favor of continuing Ryan’s probation.  

Ryan was released to the custody of his father after the preliminary hearing, pending the show cause hearing. It has been 
about one month since the preliminary hearing. You are being provided with additional facts relevant to Ryan’s behavior 
following the preliminary hearing. Please read the additional facts and answer the questions that follow.  

Since the preliminary hearing, Ryan has not missed any 
meetings with his probation officer. Aside from one posi-
tive drug test for marijuana that was soon after the pre-
liminary hearing (arguably residual marijuana still in his 
system), Ryan has not tested positive for drugs.  

If necessary, Ryan is willing to enter drug treatment to 
address any substance abuse concerns. The probation 
officer never enrolled him in a drug treatment program 
before she filed her affidavit requesting revocation. How-
ever, Ryan has managed to avoid marijuana for several 
weeks now, so drug counseling may not be required.

Ryan has regularly attended school and has had no unex-
cused absences. You have spoken to one of Ryan’s teachers 
and learn that Ryan has been trying harder in his classes 
over the last 30 days. The teacher also tells you that she 
spoke to Ryan’s probation officer about four months earlier 
about obtaining a tutor and mentor for Ryan. The teacher 
said that the probation officer never followed up.

You also discovered that Ryan likes to work on cars, and you 
were able to refer him to an automotive training program. 
The program trains youth on the evenings and weekends. 
Ryan started the program last week and really enjoys it.

ADDITIONAL FACTS
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Ryan has been to two counseling sessions since the pre-
liminary hearing, but tells you that his counselor makes 
him really uncomfortable. He tells you that his counselor 
is an older Asian woman who asks him embarrassing 
questions and lectures him a lot.  

1. You have decided to request that the court dis-
charge the petition to revoke probation and allow 
Ryan to continue his probation. What arguments 
would you offer in support of this request?

2. The judge denies your request, and you decide to 
challenge the probation violations:

a. What witnesses will the government likely 
call to testify, and/or what evidence will the 

government likely introduce at the probation 
revocation hearing?

b. Map out a cross-examination (or other 
challenge) of government witnesses and 
evidence.  

c. Identify any witnesses you might call at the 
revocation hearing.

3. After the hearing, the judge enters a finding that 
Ryan has violated his probation. What evidence 
can you offer to help the judge decide what the 
court should do next? What arguments will you 
offer in support of continuing Ryan on probation? 

1. You have decided to request that the court discharge the petition to revoke probation and allow 
Ryan to continue his probation. What arguments would you offer in support of this request?

•	 Arguments in support of discharging the revocation procedure and simply continuing Ryan on 
probation keep the focus on the mitigation and away from the violations.  These arguments 
might include:

 ° Since the petition was filed, Ryan has been compliant and has improved his behavior.

 ° The revocation petition was a wake-up call for him; he’s now on track and engaging in his 
rehabilitation – let’s not disrupt that now with revocation.

 ° Ryan’s loss of his mother might have caused or contributed to his violations; he understands 
he needs counseling to deal with his feelings (but may need a more appropriate counselor).

 ° It would allow him to complete his probation – and just as importantly, his rehabilitation – 
successfully.

 ° Ryan has already improved since the affidavit was filed by the probation officer on 12/2/YR-0.

 ° He has made all of his meetings with his PO.

 ° He’s had no positive drug tests. 

 ° School enrolled him in drug education and counseling class. Since enrollment he has 
tested negative every time (had negative test on 12/8/YR-0).

DISCUSSION POINTS
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 ° Ryan recognizes that he has difficulty with drug use – his behavior (missing PO meetings) 
may have stemmed from this problem, however, he has appears to have addressed it.

 ° He has regularly attended school since the petition was filed. 

 ° He has attended counseling (even though does not really connect with the counselor).

 ° He has complied with other conditions.

•	 We have already put intermediate/less restrictive strategies in place for Ryan and they are 
working → e.g., drug counseling through school.

•	 Ryan has started attending an auto mechanics program that he enjoys.  

 ° The program keeps Ryan occupied after school and on weekends.

 ° This is the first time that a program has been identified specifically to meet Ryan’s needs. 

•	 Ryan attends New Horizons School – a full-time special education program that the city is funding.

 ° Ryan’s teacher reports that Ryan has been trying harder in his classes in the last month. 

 ° His father and mother worked hard to get Ryan a placement at this school, and despite the 
recent grade report, he has adjusted well to the school and enjoys it. 

 ° The school has been able to locate a tutor for Ryan.

 ° Ryan’s school has noticed significant improvement.

 ° His educational and other needs can be best met in this school.

2. The judge denies your request, and you decide to challenge the probation violations:

a. What witnesses will the government likely call to testify, and/or what evidence will the 
government likely introduce at the probation revocation hearing? 

•	 See previous Discussion Points for Part 2.

•	 Note: If the prosecutor attempts to bring up the new arrest or curfew violations through a wit-
ness or in argument, counsel should object because these were not included in the revocation 
petition and consequently no notice was provided (an off-the-record conversation between the 
prosecutor and defense does not suffice).

b. Map out a cross-examination (or other challenge) of government witnesses and evidence.  

•	 See previous Discussion Points for Part 2.
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•	 Participants should plan to engage in a fuller cross-examination of the probation officer at 
this hearing. In addition to the areas outlined above, they should explore reasons for Ryan’s 
purported violations. For example, the lawyer might cross the Probation Officer on: 

 ° Positive facts about Ryan (e.g., compliance with some of the conditions, renewed efforts to 
comply, positive qualities that the PO has noticed)

 ° Residual drugs in system that might explain the positive results

 ° Later negative drug tests

 ° Failure of PO to enroll Ryan into a drug treatment/counseling program

 ° Failure of the PO to explain rules/requirements 

 ° Effect of Ryan’s mother’s death on Ryan and how that might have influenced his behavior

 ° Failure of PO to follow up on tutor suggestion

 ° Failure of PO to take active steps to help identify and address challenges that Ryan may 
face (e.g. difficulty Ryan is having with the counselor)

c. Identify any witnesses you might call at the revocation hearing.

•	 The attorney may call witnesses to show that Ryan has made efforts to follow rules and/or 
help to explain his failure to do so (perhaps to argue the failures were not intentional or are 
correctable with proper intervention). These witnesses might be reserved for disposition in the 
event that the judge grants the revocation petition.

 ° Ryan’s teacher

 ° Ryan’s school social worker

 ° Ryan’s social worker

 ° Staff from automotive program (to illustrate effective efforts to engage Ryan, which can 
both be used as positive evidence and also serve as a way to contrast the approach of/
actions by the PO)

 ° A psychologist to discuss the effect of Ryan’s mother’s death and possible counseling needs

 ° Ryan’s counselor (especially if she agrees that he might do better with a different referral)

 ° Ryan’s father

 ° Ryan (the attorney may want to wait until disposition; counsel might also consider having 
Ryan write a letter to the judge that counsel can submit and read into the record)
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3. After the hearing, the judge enters a finding that Ryan has violated his probation. What evi-
dence can you offer to help the judge decide what the court should do next? What arguments 
will you offer in support of continuing Ryan on probation? 

•	 See prior Discussion Points re: possible witnesses to call

 ° The defender may also want to consider calling a witness or submitting documents to 
show that confinement would not be appropriate (e.g. evidence of the profile of youth in 
secure confinement, to show that they are generally more serious offenders, and to demon-
strate the services that are/are not offered)

•	 See the Discussion Points for question 1 of Part 3.  Those same arguments can be used here, 
as well.  

 ° Since the petition was filed, Ryan has been compliant and has improved his behavior.

 ° The actual revocation of his probation (and the added length of time additional probation 
may add) is punishment enough.

 ° Allow him to demonstrate it was the needed wake-up call and that his good progress since 
then is not temporary.

 ° Reiterate all the previous mitigation that has been discussed.

•	 Confinement at this point is not necessary and would be especially disruptive in light of the 
fact that Ryan lost his mother; being with his father now is especially important.

•	 The underlying offense for which Ryan was adjudicated does not warrant confinement.


