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JTIP UNIT XI: Disposition and Post-Disposition
Lesson 36, Preserving the Record and Engaging in 
Appellate Advocacy (2 Hours) 

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the law and mechanics of interlocutory and final appeals.  

Objectives
Juvenile defender will:

•	 Understand the importance of preserving the record at the trial phase;

•	 Understand the right to a transcript;

•	 Understand procedures and law for filing an appeal; 
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•	 Learn the importance of communicating with and counseling clients about the consequences of an  
adjudication, their right to appeal and their legal status pending their appeal; and 

•	 Understand the use of and procedures for interlocutory appeals in the local jurisdiction. 

Training Materials:
•	 Local statutes, case law, and court rules governing the procedure for appeal in the local jurisdiction  

(e.g., timing, standard of review, formatting, etc.) (trainer to provide)

•	 Forensic Exercise: Preserving the Record and Engaging in Appellate Advocacy

•	 Bibliography

Supplemental Materials:
•	 Sample Appellate Memo Form (from trial lawyer to appellate lawyer summarizing procedural posture and  

possible issues for appeal) 
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Trainer’s Overview

I. Introduction (10 minutes)

•	 The trainer should explain that defenders have a duty to advise youth of their right to appeal and indigent youth 
of their right to court-appointed counsel for their first appeal. The trainer should also highlight the various 
forms of appellate relief that may be available in a particular jurisdiction.  

A. Right to Appeal 

B. The Defender’s Ethical Obligations

C. Other Appellate or Post-Disposition Alternatives

II. Preserving the Right to Appeal (10 minutes)

•	 The trainer should review applicable statutory requirements and procedures for preserving an appeal when ap-
pellate rules require specific findings of fact and conclusions of law, and should provide participants with local 
statutory requirements regarding the steps required to file an appeal within the appropriate time period. 

•	 General	Principles	

•	 Initiating	the	Appeal	on	Time

III. Interlocutory Appeals (10 minutes) (Optional: teach only if the local jurisdiction allows interlocu-
tory appeals)

•	 The trainer should explain interlocutory appeals, provide any statutory or procedural requirements for the local 
jurisdiction, give tips on how to strategize about whether or not to file an interlocutory appeal and then walk 
through the process a defender would take to file one.

A. Timing and Procedures for Interlocutory Appeals

B. Strategically Determining Whether to File an Interlocutory Appeal

C. General Steps for Filing Interlocutory Appeals

IV. Preparing for Appeal (15 minutes)

•	 The trainer should review issues to discuss with the client regarding the appeal and appeals process; explain 
local laws and court rules related to bond and/or stay of dispositional orders; and address how to obtain, 
preserve and – where necessary – supplement transcripts, records or other information. 

A. Consulting with and Counseling the Client 

B. Motion for Bond Pending Appeal/Stay of the Dispositional Order 

C. Post-Disposition Motions 

D. Obtain Transcripts and Court Records of Proceedings 

E. Preserving the Evidence 

F. Supplement with New Information 
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V. Filing an Appeal (15 minutes)

•	 The trainer should note examples of possible issues for appeal and then discuss local procedural rules related 
to the process of filing an appeal.  

A. Potential Appellate Issues 

B. Appellate Procedure 

VI. The Basics of Litigating an Appeal (15 minutes)

•	 The trainer should detail the various steps that a defender will go through when litigating an appeal. 

A. Preliminary Preparation 

B. Writing the Brief 

C. When and How to Solicit Amici Curiae Briefs 

D. Writing the Reply Brief 

E. Oral Arguments 

F. The Opinion 

VII. Forensic Exercise: Preserving the Record and Engaging in Appellate Advocacy (45 minutes)

•	 In this Exercise, participants will be asked to go through various stages in a case and answer questions relating 
to preserving the record for appeal and identifying appealable issues. The trainer should hand out Part I 
first, withholding Part II. The trainer should give the participants 10 minutes to review Part I and ask them to 
jot down answers to the questions. The trainer should then use the Discussion Points to lead the participants in 
a conversation structured around the questions in the lesson.  

•	 After the participants have completed the discussion on Part I, the trainer should distribute Part II and again 
give the participants 10 minutes to review and jot down answers. The trainer should then use the Discussion 
Points to lead the participants in a conversation structured around the questions in the lesson. Time permitting, 
the trainer should have participants engage in a mock client meeting.  
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Trainer Notes
I. Introduction1 

A. Right to Appeal

Note To Trainer The trainer should provide a copy of the local jurisdiction’s statutory right to appeal.  

•	 Youth have the right to appeal an adjudication. Generally, states provide a statutory right to appeal. See, 
e.g., Ind. Code Ann. § 31-32-15-1 (1999); Tex. FAm. Code Ann. § 56.01 (2009); Colo. Rev. STAT. § 19-2-903 
(2011).

•	 When a state provides the right to appeal criminal convictions but youth are not given a statutory right 
to appeal, the defender may argue that disparate treatment violates equal protection of the law. See, 
e.g., In re Brown, 439 F.2d 47 (3d Cir. 1971); In re Arthur N., 36 112 Cal. Rptr. 89 (Cal. App. Ct. 1974).

•	 Indigent youth have the right to court-appointed counsel for their first appeal under the Due Process and 
Equal Protection Clauses of the Fourteenth Amendment. Halbert v. Michigan, 545 U.S. 605, 610, 621 
(2005) (States must provide appointed counsel to represent indigent defendants for first appeal because 
a layperson would need assistance to navigate the appellate process).  

B. The Defender’s Ethical Obligations

•	 The defender has a duty to advise the client about his or her right to appeal after the court enters its 
final order in the trial case. See Roe v. Flores-Ortega, 528 U.S. 470, 478-81 (2000) (failure of defense 
counsel to advise the client about the decision to appeal constitutes ineffective assistance of counsel 
when there are non-frivolous grounds for appeal or the client has shown interest in possibly appealing 
the matter). “The decision whether to appeal must be the defendant’s own choice . . . Defense counsel 
should take whatever steps are necessary to protect the defendant’s rights of appeal.” Am. BAR ASS’n, 
STAndARdS FoR CRImInAl JuSTICe 4-8.2(a), (b) (3d ed. 1993) see also nATIonAl JuvenIle deFendeR CenTeR, nATIonAl 
JuvenIle deFenSe STAndARdS, PART vII: Role oF JuvenIle deFenSe CounSel AFTeR dISPoSITIon (2012).

•	 In advising the client about the right to appeal, the ABA Standards require defense counsel to:2 

 ° “explain to the defendant the meaning and consequences of the court’s judgment and defendant’s 
right of appeal”;

 ° “give the defendant his or her professional judgment as to whether there are meritorious grounds for 
appeal and as to the probable results of an appeal”; and 

 ° “explain to the defendant the advantages and disadvantages of an appeal.” 

1 Much of the following material is drawn from the Trial Manual for Defense Attorneys in Juvenile Court, authored by Randy Hertz. See RAndy HeRTz eT Al., Am. legAl InST.–Am. BAR 
ASS’n & nAT. JuvenIle deFendeR CTR., TRIAl mAnuAl FoR deFenSe ATToRneyS In JuvenIle CouRT (2d ed. 2008 & Supp. 2009).
2 Am. BAR ASS’n, STAndARdS FoR CRImInAl JuSTICe 4-8.2(a), (b) (3d ed. 1993).
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•	 Defenders must be aware that they may have overlooked possible appellate issues, and also that it may be 
to the client’s advantage to pursue an appeal based on ineffective assistance of counsel. It is generally 
better practice to have the court or public defender agency appoint new counsel for purposes 
of the appeal. This does not relieve the defender of the ethical obligation to advise the client of the right 
to appeal, as previously described, and to take steps necessary to preserve the right to appeal. However, 
in discussing possible issues and likelihood of success on appeal, counsel should point out that appellate 
counsel may identify different issues. Trial counsel should consult and cooperate with appellate counsel.

C. Other Appellate or Post-Disposition Alternatives

•	 Interlocutory Appeals

 ° Many jurisdictions provide a process for interlocutory appeal of decisions made before final adjudi-
cation. More information on interlocutory appeals is provided in Section III, infra. 

•	 Post-Disposition Motions3 

Note To Trainer

In some jurisdictions, errors that were not preserved before disposition can be raised in the 
trial court after disposition (e.g., motion for reconsideration in order to create a record for 
appeal). The trainer should provide the participants with all relevant information about those 
procedures in the local jurisdiction.

 ° Many jurisdictions have some alternatives for defenders to raise issues by way of a post-disposition 
motion. Defenders should be aware of the statutes, rules, and strategic considerations necessary to 
filing a post-disposition motion.  

 ° For instance, the defender may want to file a motion finalizing or clarifying the record of the original 
proceedings such as: 

a. Asking the court to issue a memorandum of the decision or certify a transcript of an oral decision; 

b. Asking the court to correct or expand the record; or

c. Asking the court to clarify issues on the record that the defender plans to address on appeal.  

 ° In some jurisdictions, magistrates act as the decision-makers in juvenile court. In such jurisdictions, 
judges generally must sign off on the decisions of magistrates. The defender may want to file a 
motion for reconsideration or a motion for new adjudication in front of the judge (e.g. “taking 
exception” to a magistrate’s decision).  

 ° The defender may still file similar motions even when a judge presided over the trial. The defender 
may use the opportunity to point out the judge’s errors and the issues that the defender is likely 
to raise on appeal. In any event, such motions may be helpful to clarify facts and legal arguments. 
Caveat: Before deciding to file the motion, the defender might want to discuss this strategy with an 
appellate attorney to see if such a motion might waive or otherwise compromise possibly meritori-
ous issues.  

 ° A  Motion to Reconsider Disposition may be appropriate and allowable in some cases.

3 Much of the following material is drawn from the Juvenile Defender Delinquency Notebook. elIzABeTH CAlvIn eT Al., nAT’l Juv. deFendeR CTR., JuvenIle deFendeR delInquenCy noTeBook: 
AdvoCACy And TRAInIng guIde 253-54 (2d ed. 2006), available at http://www.njdc.info/pdf/delinquency_notebook.pdf.
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•	 Collateral Review

 ° State Remedies

a. Most jurisdictions provide an avenue for review when the time period for direct review, or appeal, 
has expired. 

b. Under common law or statute, jurisdictions may have a procedure that involves one of two kinds 
of writs: habeas corpus or coram nobis.  

c. Some jurisdictions have a statute or rule of court that allows for a post-conviction hearing for any 
attack on the adjudication. State claims are usually limited to:

i. Constitutional or fundamental claims;

ii. Newly discovered evidence; 

iii. Obstruction by the court or prosecution; or 

iv. Ineffective assistance of counsel.

 ° Federal Habeas Corpus

a. A youth adjudicated by the State may file a federal habeas corpus just as any adult defendant. 28 
U.S.C. § 2241(c)(3) (2008).

b. The youth must exhaust all state remedies before filing a federal habeas corpus. 28 U.S.C. § 
2254(b), (c) (1996). Meaning, the youth must have gone through the entire state appellate pro-
cess. See O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999).

II. Preserving the Right to Appeal

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What strate-
gies or steps must you take to preserve your client’s right to appeal?” The trainer should then 
use the following Training Notes to guide the discussion.  

A. General Principles

•	 Preserving the right to appeal begins with pretrial motions and trial preparation. In general, defenders 
should make motions in writing when possible. They should make oral motions when necessary and 
they should object to evidence as appropriate. In most jurisdictions, failure to make the motion or to 
raise an objection waives the issue on appeal. Similarly, when a lawyer loses a suppression motion, 
many jurisdictions require the lawyer to object to the admission of the evidence at the time of trial in 
order to preserve the issue.

•	 Additionally, defenders must ensure that the judge makes a decision on every motion and objection. If 
the court does not rule on an evidentiary objection for example, and the prosecution resumes question-
ing, there is no decision to appeal.
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•	 Defenders should make “offers of proof” when a judge sustains a prosecutor’s objection to a question 
or excludes evidence that the defender seeks to admit. An offer of proof may be made at the time of the 
judge’s ruling, at the conclusion of the witness’s testimony or at the conclusion of the proceedings. The 
offer of proof can be oral or in writing, depending on the complexity and importance of the evidence. 
For example, where a judge refuses to allow a witness to testify (e.g., an expert) it is usually advisable 
to file a formal written offer of proof.  Failure to make an offer of proof can result in losing the issue on 
appeal, as without it, the reviewing court may not have sufficient information to determine if there was 
error, or if there was error, whether or not it resulted in prejudice.

•	 Defenders must also be aware that when new information comes to light that bears on an earlier ruling, 
the defender can move to re-open or reconsider the earlier ruling.

•	 Certain issues frequently arise in juvenile court cases. When the following circumstances arise, the 
defender should become familiar with the jurisdiction’s requirements for appellate review:

 ° Suppression Hearings 

Note To Trainer
The trainer should provide participants with statutory requirements and procedures for preserving 
an appeal of a suppression decision. In some jurisdictions, an appeal of a suppression decision 
survives a plea; in others a trial (or stipulated trial) is necessary.  

 ° Transfer Hearings

Note To Trainer
The trainer should provide participants with statutory requirements and procedures for 
preserving an appeal of a transfer decision. Is an interlocutory appeal possible or necessary, 
or does the defender have to wait for a final conviction?

 ° Findings of Fact and Conclusions of Law

Note To Trainer

The trainer should provide participants with applicable statutory requirements and procedures 
for preserving an appeal of those decisions when their jurisdiction’s appellate rules or case law 
require specific findings of fact and conclusions of law. 

It may not always be advisable to request specific findings of fact and conclusions of law. 
The trainer should help the participants identify the strategic considerations in making these 
decisions. Strategic considerations include: 

•	 Risk that findings of fact and conclusions of law will shore up the trial judge’s ruling and 
reduce the chance of a successful appeal.

•	 Likelihood of appellate court remanding case for findings of fact before rendering final 
decision on appeal.  

B. Initiating the Appeal on Time

Note To Trainer The trainer should provide participants with local statutory requirements regarding the steps 
required to file an appeal within the appropriate time period.  
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•	 In some jurisdictions, the time period begins after adjudication. In other jurisdictions, the time begins 
after disposition.  

•	 If extensions of the statutory time period are available, the trainer should inform participants how to obtain 
an extension, cautioning the attorneys that they should avoid seeking extensions if the minor is in custody 
unless absolutely necessary. If forms are available, the trainer should review the forms with participants.

III. Interlocutory Appeals4  (Optional: teach only if the local jurisdiction allows interlocutory appeals)

Note To Trainer The trainer should provide participants with statutory requirements and procedures for inter-
locutory appeals, if they are available in their jurisdiction. 

A. Timing and Procedures for Interlocutory Appeals

•	 Interlocutory appeals take place before juvenile court proceedings conclude. In many jurisdictions, ap-
peals are allowed from certain types of interlocutory orders.

 ° However, many jurisdictions do not allow for interlocutory appeals, except for bond decisions.  

 ° Similarly, some jurisdictions allow for the State, but not the defense, to take interlocutory appeals if 
an order compromises the State’s ability to prosecute the case (e.g., an order suppressing evidence). 
The defender should consider objecting to the interlocutory appeals. See, e.g., In re B.C.P., No. 
3–10–0921, 2012 WL 204158 (Ill. App. Ct. 2012) (holding that the State’s right to interlocutory ap-
peals in criminal cases does not extend to juvenile cases).

 ° Some jurisdictions that do not generally allow for interlocutory appeals will allow one if the judge 
“certifies the question” as being one of public import that requires immediate resolution.  

•	 In cases where issues such as detention status, admissibility of a confession, transfer decisions, and/
or other procedural or pre-adjudication issues arise, the defender should find out whether he or she has 
the option to file an interlocutory appeal rather than waiting for the conclusion of the case. Requesting an 
interlocutory appeal may compel the court to reconsider a decision and in some instances reverse itself.

•	 The procedure for filing an interlocutory appeal varies from jurisdiction to jurisdiction. The defender 
should familiarize himself/herself with the rules in his or her jurisdiction.

B. Strategically Determine Whether to File an Interlocutory Appeal

•	 If appellate procedure allows for an interlocutory appeal, the decision of whether to file one or wait 
until the conclusion of the proceedings is often a matter of strategy. The trainer should help the partici-
pants identify the strategic considerations in making these decisions. Strategic considerations include:

 ° The client’s wishes;

 ° Whether the client is in custody and will remain in custody during an interlocutory appeal (if in de-
tention and the appeal is likely to take a long time, it may not be worth the appeal; if not, the delay 
may be to the client’s advantage);

 ° Likelihood of winning an interlocutory appeal;

4 Much of the following material is drawn from the Juvenile Defender Delinquency Notebook. CAlvIn eT Al., supra note 3, at 263-64.
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 ° Likelihood of winning at trial even with the adverse ruling; and

 ° After a transfer hearing, the likelihood of an improved outcome in criminal court that would not be 
available if the transfer decision is appealed (e.g., a really good plea deal is available in adult crimi-
nal court but not in juvenile court).

C. General Steps for Filing Interlocutory Appeals

•	 Get the transcript

 ° There must be a written order on the record relating to the challenged issue. The defender will need 
to order a transcript of the proceedings that have taken place up to filing.

a. In some jurisdictions, the court also has audio recordings on the proceedings. Where time is an 
issue (e.g., defender is challenging continued custody of client), the defender should consider 
asking for the audio recording while the typed transcript is being prepared and proceed with the 
appeal using the audio recording.

•	 File a petition for leave to file an interlocutory appeal

 ° In most jurisdictions, the defender will have to provide notice to the trial court of its intention to file 
an interlocutory appeal and/or submit a petition for leave to file an appeal of the non-final order to 
the juvenile court and/or the appellate court.

 ° The petition must include:

a. A statement of the legal issues in question;

b. A statement of facts;

c. A concise memorandum of law; 

d. A copy of the juvenile court order being appealed; and

e. A specific statement showing that review is needed immediately. 

i. The statement should also address statutory criteria for interlocutory appeals in the jurisdic-
tion and the likelihood of the appeal’s success on the merits.

•	 Request a stay 

 ° After consultation with the client to determine the client’s wishes, the defender may want to request 
a stay in juvenile court proceedings pending the outcome of the interlocutory appeal – especially if 
the implications of the decision are critical.

 ° For instance, a stay is appropriate when:

a. The client may be irreparably harmed; or

b. The issue will be moot without an interlocutory appeal.
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 ° If the stay is denied, generally the request for a stay will move to the appellate court for review. 

 ° The defender should be aware of his or her jurisdiction’s deadlines for accepting requests for stay 
and any methods to avoid delays in the process.

•	 Proceed as with a direct appeal

 ° The remainder of the interlocutory appeal process is similar, if not identical, to the process for brief-
ing and litigating direct appeals (see Section IV).

IV. Preparing for Appeal

A. Consulting with and Counseling the Client5 

•	 The defender should meet with the client after disposition in his or her office or another place conducive 
to a full and private discussion to address the following:

 ° The appeals process;

 ° Whether or not to appeal; and

 ° Possible issues to appeal in the client’s case.

•	 Counsel should have already had some limited discussion about the appellate process with the client 
prior to the adjudication. However, a discussion after the adjudication is critical, as it is likely that the 
client could not fully appreciate the appellate process when he or she had not yet lost the case. 

•	 The attorney should not discuss appeals with the client in the courthouse immediately after the adjudi-
cation. The client will likely have difficulty processing and retaining this information at this time. 

•	 The defender has the minimum obligation to advise the client of the right to appeal and to file the notice of 
appeal before the appellate deadlines. The defender should advise the client of the potential for conflicts 
and give the client an opportunity to request new counsel if he or she so desires. It is generally bet-
ter practice to have the court appoint new counsel for purposes of the appeal because of the 
potential for conflicts (e.g., if there is a possible claim of ineffective assistance of counsel). The 
trial lawyer should request the appointment of new counsel for appeal on the client’s behalf.

•	 Appeals Process

 ° The defender should explain to the client how the appeals process works, including the possible 
remedies and the length of time it normally takes to get an appellate decision.  

 ° The defender should explain the process in lay terms, keeping in mind that the client is a child. For 
example, the defender might tell the client that he or she will write up a complaint about something 
that was “not fair” or was legally “wrong” during adjudication or other court proceedings (giving 
possible examples from the case) to present to the “juvenile court judge’s supervisors.” These super-
visors decide whether or not the judge made a mistake in the case and will decide the best way to 
fix it. If the likely remedy is a new trial, the defender should explain what that means. 

5 Much of the following material is drawn from the Juvenile Defender Delinquency Notebook. CAlvIn eT Al., supra note 3, at 253, 254-55.
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 ° Usually the client will want to know if he or she has to go back to court for an appeal. If the jurisdic-
tion is one in which appeals are litigated and decided by briefs and written decisions, the defender 
should inform the client. If oral argument is likely, the defender should tell the client if he or she is 
expected or allowed to attend.

 ° Ultimately, it is the client’s decision whether or not he or she would like an appeal filed on his or 
her behalf.  

•	 Advantages and Disadvantages of Appeals

 ° The specific advantages and disadvantages of an appeal will vary from case to case. If a successful 
appeal would result in a dismissal of the charges, the disadvantages may be negligible. However, if 
the likely remedy is a new trial, the attorney and the client will need to discuss the client’s willing-
ness to go through another trial and the likelihood of getting a more or less favorable disposition 
after the second trial. 

a. NOTE: A harsher sentence may not be imposed as a means of punishing a defendant for pursu-
ing an appeal. North Carolina v. Pearce, 395 U.S. 711, 732-26 (1969) (vindictiveness against the 
defendant for successfully attacking his first conviction must play no part in the sentence he 
receives after a new trial, noting that to assure the absence of such motivation the reasons for 
a more severe sentence must affirmatively appear). But see Mele v. Fitchburg Dist. Court, 884 
F.2d 5, 7 (1st Cir. 1989) (noting that Pearce cannot be blindly applied to all situations involving 
resentencing and that a reasonable basis for apprehending vindictiveness must appear).  

 ° Defenders need to help clients understand the long-term and collateral consequences of adjudica-
tion, as well as the effect of a successful appeal on those consequences.

 ° For some clients, depending on the seriousness of the charges and dispositions, the uncertainty and 
stress of an appeal, particularly if it involves additional court appearance, is a relevant consideration.

•	 Issues to Appeal

 ° The defender should preview the appealable issues that he or she has identified in the case with 
the client.  

Note To Trainer
To help defenders assess the likelihood of success on various appellate issues, the trainer should 
explain the appellate standards of review and how they are applied in the local jurisdiction. In 
most jurisdictions, appellate courts use either a deferential or de novo standard of review.

 ° Deferential review is generally used for issues regarding findings of fact, whereas purely legal is-
sues are reviewed de novo.

a. Deferential Review: The appellate court grants deference to the finding of the juvenile court 
judge. The burden is on the appellant to prove error. It is more difficult to win on appeal if the 
standard of review is deferential.

b. De Novo Review: There is no deference to the juvenile court’s decision, and it requires a new find-
ing relevant to the issue on appeal using the same standard applied by the juvenile court judge.

 ° If the defender will not be the attorney prosecuting the appeal, the defender should explain that the 
appellate attorney might disagree with his or her assessment or might identify other appealable issues.
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 ° The defender should ask the client for his or her thoughts about the adjudication proceedings and 
what mistakes he or she thinks were made. Often clients will remind the defender about events at 
trial and may have very insightful information. 

•	 Successor Counsel

 ° If new counsel is appointed, the defender should meet with the new counsel and/or provide a 
written memo summarizing the potential issues worthy of appeal. A sample is provided at the end 
of this lesson.

 ° The defender should know state law and ethical rules regarding cooperation with successor counsel. 
Generally, the defender should promptly turn over all discovery information and other filed court 
documents to successor counsel. Sharing of work product or confidential attorney-client communica-
tion may require a specific release from the client.

•	 Continuing Communication

 ° Continuing communication with a client about his or her appeal makes him or her feel like he or she 
is taking ownership of the case while also fulfilling the defender’s responsibility to keep the client 
informed. Copies of briefs and other court filings should be sent to clients.

B. Motion for Bond Pending Appeal/Stay of the Dispositional Order

Note To Trainer The trainer should provide laws and court rules regarding bond and/or stays of dispositional orders.

•	 If the jurisdiction is one in which the youth can obtain bond pending appeal, the defender should consult 
with the client about whether the defender should seek a bond pending appeal. If so, the defender 
should make the request and make appropriate release arguments.

•	 Many jurisdictions require that the defender seek the stay from the juvenile court. However, the court’s 
denial of the stay may be appealed immediately to the appellate court.

•	 The defender should also consult with the client about requesting a stay of the dispositional order or a 
particularly onerous condition of a dispositional order. The defender should explain the advantages and 
disadvantages of doing so (e.g., the client may have already served most or all of the sentence by the time 
the appeal is resolved. If the client is serving a term of probation and will have no problems complying with 
the conditions, it might be better to begin the term rather than waiting for the appellate decision.). 

C. Post-Disposition Motions

•	 As noted above, the defender may want or need to file post-disposition motions before filing an appeal. 
See prior discussion.
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D. Obtain Transcripts and Court Records of Proceedings

•	 A full transcript is indispensable whenever there is any prospect of an appeal, since reviewing courts decide 
appeals solely on the written record. Counsel should arrange to obtain the court transcripts for use on appeal.6 

•	 In some jurisdictions, a court reporter or stenographer types verbatim records of some or all court 
proceedings. Many jurisdictions do not provide a court reporter, but instead have audio recording equip-
ment in the courtrooms. In a minority of jurisdictions, juvenile courts are not “courts of record,” and only 
proceedings that are heard before a “higher” district or circuit court judge are recorded.7   

•	 In jurisdictions where records are not made of any or all proceedings, counsel should consider filing a 
motion requesting that the court order specific proceedings to be recorded without cost to the defense.8  

•	 Where the court denies the motion, the defense should consider paying a stenographer. If this is not a feasible 
option, defense counsel should consider recording the proceedings with a tape recorder or dictating machine. 

•	 The defender should order transcripts at the conclusion of trial for all proceedings, not just trial and 
disposition. In some jurisdictions it is standard practice for attorneys to request and/or judges to order 
transcripts from evidentiary hearings only. However, trial attorneys should order all court dates, or at least 
all court dates where anything procedural or substantive that may be relevant on appeal occurred (e.g., de-
tention hearing, a pre-trial motion to suppress, court date where parties argued about a discovery dispute, 
especially if the defense lost). In addition, the defender should be alert to local practices under which some 
portions of the trial are not recorded and/or transcribed and should make sure that the record includes the 
entire trial, including evidentiary arguments, opening statements and closing arguments.

•	 Upon receiving the transcript, counsel should check it for accuracy. Trial notes by counsel are a valuable 
aid in having the transcript corrected. There are often inadvertent errors in transcripts; there may even 
be intentional errors or omissions, since some judges’ stenographers take down what they know the 
judge meant to say rather than what the judge actually said, or they omit remarks made by the judge 
that they know the judge would not want in the record.

•	 The defender should check the court records to be sure that they are complete. Make sure that all filed 
motions, competency reports, dispositional reports, exhibits and any other documents that address or 
relate to substantive issues are in the court record. If something is missing, the defender should move to 
supplement the record.

•	 In many jurisdictions, the defender will need two sets of transcripts: one for the appellate court and one for 
the defender. Ensure that the transcripts are complete and accurate from every date in court. elIzABeTH CAlvIn eT 
Al., nAT’l Juv. deFendeR CTR., JuvenIle deFendeR delInquenCy noTeBook: AdvoCACy And TRAInIng guIde 251-52 (2006).

6 In addition to having it for appellate purposes, the transcript is an invaluable aid in preparing for cross-examination at the trial and reviewing the testimony of defense wit-
nesses to be sure that no gaps are left in the proof. In addition, it can be used to impeach a witness who alters his or her testimony at trial or a later proceeding.
7 In such jurisdictions, juvenile courts decisions may be reviewed de novo by a circuit or district court judge when a minor “takes exception to” or seeks to “appeal” a juvenile 
court’s decision. See, e.g., VA Code § 16.1-296(A) (2001). Depending on the issue being reviewed, unless defense counsel takes affirmative steps, a substantial amount of 
evidence may never be recorded and, consequently, the appellate court will not have a complete record to review.
8 See Halbert v. Michigan, 545 U.S. 605 (2005) (when the state provides the right to appeal, it must provide indigent defendants appellate counsel, even when appealing a nolo 
contendere guilty plea); and M.L.B. v. S.L.J., 519 U.S. 102,110-13 (1996) (the right to appeal and the right to a transcript do not apply in all civil cases, but when facing parental 
termination, which the Court considers nearly the equivalent of a criminal conviction, an indigent petitioner has the right to appeal and the right to a free transcript or its equiva-
lent); Mayer v. City of Chicago, 404 U.S. 189 (1971) (the state must provide a transcript or its equivalent regardless of the severity of the criminal punishment, and the burden falls 
on the state to establish that the non-transcript appellate review constitutes the equivalent of a verbatim transcript); Draper v. Washington, 372 U.S. 487 (1963) (overturning a 
state court decision that the trial judge can deny an indigent defendant the right to a transcript because the trial judge determines grounds for appeal to be frivolous; determining 
instead that indigent defendants are entitled to opportunity for full appellate review, same as non-indigent defendants); Griffin v. Illinois, 351 U.S. 12 (1956) (holding that because 
the state provides the opportunity for all defendants to appeal, the equal protection doctrine requires the state to provide a transcript or equivalently effective opportunity for ap-
pellate review to indigent defendants who cannot afford a transcript). See also In re Gault, 387 U.S. 1, 58 (1967) (describing the burdens imposed upon the judicial system when a 
juvenile court fails to record the trial proceedings.)
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E. Preserving the Evidence

•	 The defender should make sure that all of the exhibits that were introduced or referred to as evidence 
at adjudication and disposition are part of the court file. It may be useful for the defender to request that 
the judge enter an order impounding the items of evidence. Id. at 252.

F. Supplement with New Information

•	 If the defender is aware of relevant, helpful facts that came to light after adjudication and disposition, 
the defender should file a motion to supplement the record.  

•	 Any subsequent disposition review hearings should be part of the appellate record if relevant and help-
ful to the client’s appellate claims. Since the juvenile court generally retains jurisdiction over the youth 
after disposition in most states, the defender may continue to develop a record for the appellate court at 
any hearing following disposition. The defender should file a motion to supplement the appellate record 
with the disposition review transcript, if it is helpful and relevant to the appeal. Id.  

V.  Filing an Appeal9 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some poten-
tial issues that occur during the suppression hearing, trial or disposition that may be worth raising on 
appeal?” The trainer should then use the following Training Notes to guide the discussion.  

A. Potential Appellate Issues

•	 While most appeals involve judicial errors, the defender should also consider opportunities to challenge 
new or preexisting laws or to argue for a more favorable interpretation of statutory language.

•	 Examples of appellate issues may include:

 ° The youth should not have been allowed to waive counsel at the detention hearing, arraignment or 
any other critical proceeding.

a. The youth failed to make a knowing and intelligent waiver of counsel at any of the above-men-
tioned critical proceedings.

 ° The court erred in denying a motion to suppress (e.g., statements, evidence, out-of-court or 
in-court identification).

 ° The court failed to appoint an expert (e.g., on false confessions, eyewitness identification, finger-
prints, ballistics, mitigation for disposition, psychologist or psychiatrist).

 ° The court erred in transferring a youth to adult court.

 ° The court erred in denying a motion to sever co-respondents.

 ° The court erred in quashing a subpoena or granting or denying a discovery request made by the defense.

 ° The court made erroneous evidentiary decisions that were harmful to the defense.

 ° The court failed to consider the least restrictive placement at disposition. 

9 Much of the following material is drawn from the Juvenile Defender Delinquency Notebook. CAlvIn eT Al., supra note 3, at 256-58.  
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 ° The court failed to take into consideration statutorily required factors in making a discretionary deci-
sion or considered an improper factor.

 ° The youth received ineffective assistance of counsel (must show prejudice).

B. Appellate Procedure 

Note To Trainer The trainer should provide participants with the local statutes, case law, and court rules that govern 
the procedure for appeal in the relevant jurisdiction (e.g., timing, standard of review, formatting, etc.).

•	 Defenders should be familiar with local statutes, case law, and court rules that govern the procedure for 
appeal in their jurisdiction.

•	 The defender should know which court rules specifically govern appeals for youth adjudicated in delin-
quency court.  

•	 Timing

 ° The defender should know the deadlines for filing appeals-related documents in the jurisdiction. Failure to 
timely file the necessary documents could constitute ineffective assistance of counsel and malpractice.

 ° The defender should know which deadlines can be extended and which cannot. The defender should 
know when and how to file a motion for extension.

•	 Standard of Review

 ° As already mentioned, appellate courts may either use a deferential or de novo standard of review, 
depending on the issue appealed and rules of the jurisdiction. See Section IV.A, supra.

•	 Procedure

 ° Each jurisdiction has its own requirements for filing an appeal. Usually the attorney of record for the 
client at adjudication is required to file notice of appeal (generally within 30 days from either finding 
or disposition). The defender should always file notice of appeal. If the client decides to waive his or 
her right, the defender can always withdraw the appeal at a later date.

 ° The defender should follow the jurisdiction’s guidelines and rules of practice to ensure that the ap-
peal is not dismissed on technical grounds.    

VI. The Basics of Litigating an Appeal10 

A. Preliminary Preparation 

•	 File Notice of Intent of Appeal in Juvenile Court

 ° Usually filed in the juvenile court and served on the prosecutor

•	 Seek a Stay of Juvenile Court’s Decision

 ° If the client is ordered to be detained, the defender should request a stay. Many jurisdictions require 
that the defender seek the stay from the juvenile court, but may appeal an initial denial immediately 
to the appellate court.

10 Much of the following material is drawn from the Juvenile Defender Delinquency Notebook. CAlvIn eT Al., supra note 3, at 257-63.
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•	 Bond Pending Appeal

 ° If the jurisdiction is one in which the youth can obtain bond pending appeal, the defender should 
make that request.

•	 Prepare the Record

 ° The defender should have already ordered the transcripts for appeal. The defender should then make 
sure that the court file is complete and request that the clerk of the juvenile court prepare and certify 
the record.

•	 File Notice of Appeal Statement in Appellate Court

 ° A Notice of Appeal Statement, also called the Docketing Statement, is filed in the appellate court, 
alerting the court to the existence of an appeal.  

•	 File Necessary Motions for Extensions

 ° The defender can file a motion requesting an extension of the filing deadline. It is possible that the 
clerk or court reporter will fail to file the client’s case record in time for the deadline. In such cases, 
the defender should file a motion for an extension with the appellate court.  

 ° The defender will need to show that the extension will not prejudice the client or the state.  

B. Writing the Brief

•	 Formal requirements and rules

 ° Many appellate courts have specific rules on formatting (e.g., number of pages, font, text format-
ting, brief structure, number of copies, service requirements, color of cover page, etc.). The defender 
should be sure to research these rules and adhere to them in order to avoid technical errors.

 ° Many appellate courts have specific rules on providing citations to the record in fact statements and 
on including an appendix with relevant documents. Again, the defender should be sure to research 
these rules and adhere to them in order to avoid technical errors.

•	 Framing Your Issues

 ° Every appellate argument needs to have a clear and cogent theory of defense, and every element 
of the brief, beginning with the statement of issues, must sell that theory of defense. The defender 
should frame the issues in a way that is consistent with the theory of defense.

 ° Consider whether the issue can be framed in a way that results in a favorable standard of review. For 
example, did the judge make an unreasonable decision when he or she made a discretionary evidentia-
ry ruling (deferential standard), or did he or she apply an improper standard of law (de novo standard)?

 ° Write the issue statement specifically enough to catch the court’s attention. For example, “Was 
Johnny’s confession to the burglary coerced?” states the issue, but “Was Johnny coerced into admit-
ting involvement in a burglary after five hours of continuous questioning by Detective Jones, during 
which he wouldn’t take ‘no’ for an answer?” is more compelling.
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•	 Writing the Facts

 ° The first substantive part of a brief is usually the statement of facts. If the brief is to be persuasive, 
the facts must be persuasively written to sell the theory of defense.

 ° The statement of facts is just that – a statement of facts. This section should not include argument. 
However, well-ordered facts can be just as persuasive as an argument.

 ° Tell the client’s story

a. The story is not the story of the crime – it is a story of injustice. The defender does not have to 
start with the crime, nor does the defender have to tell the story the prosecutor or the police 
would convey.  

b. For example: if Johnny was arrested for burglary, transported to the police station, booked and 
questioned, and the theory is that his confession was coerced, the story can begin with two burly 
police officers striding into a cold, 8x10 windowless interrogation room where Johnny had been 
left alone for an hour.

 ° Consider the language

a. “Cop talk” is not persuasive or interesting. Legalese is not persuasive or interesting, and it does 
not impress an appellate court judge.

b. Graphic, colorful language will keep the judge reading. Short words, short sentences, short para-
graphs, and adequate white space on a brief will keep the judge reading. The defender should 
use the active voice as much as possible.

c. The client is a human being, not a “juvenile” or “client” or “appellant.” The defender should think 
about how he or she wants to present the client and how to personalize the client. Using his or 
her first name is often effective, emphasizing his or her youth. If he is referred to as Bobby at 
trial, call him Bobby – not Robert or Mr. Jones.  

 ° Be accurate

a. The defender should not misstate facts or ignore harmful, but relevant facts. They can be de-
emphasized, though, by use of passive voice, placement in a sentence or paragraph, or by using 
general terms, rather than graphic detail.   

 ° The defender should not be unnecessarily verbose. The defender should think about which facts are 
relevant to the story and which are not. Tell the story simply, succinctly and completely.

 ° Consider including maps, charts, graphs or other visual aids.

 ° Every sentence of the story should advance the theory of defense.

•	 Writing the Argument 

 ° It is rarely persuasive to begin with several broad paragraphs about the applicable law, then a sec-
tion applying the law to the facts. The defender should integrate the law with the facts and tie each 
legal rule or concept to the facts.  
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 ° Again, avoid legalese: use short words, short sentences, short paragraphs and active voice. Consider 
maps, charts, graphs or other visual aids.  

 ° The defender should make a strategic decision about “bad law.” If it is highly relevant, it is usually 
better to acknowledge it, show why it’s not applicable to the facts, why the case was wrongly decided, 
or why the defender’s cases are more persuasive. In some cases, the defender could make a strategic 
decision to let the prosecution raise it in the response brief, and for the defender to address it in the 
reply brief.  

 ° Avoid string cites, long block quotes, and footnotes. They are usually ignored by the reader.

 ° Avoid emphasizing points with bold type, exclamation points or underlining. Use words and sentences 
to make those points.

 ° Use learned treatises, including social science journals. If particular research on the susceptibility of 
youth to police questioning is useful to the argument, use it. The defender should not feel limited to 
law review articles.   

 ° The defender should remember to tell the court what relief is required and why. Is the remedy a new 
trial or dismissal with prejudice?

C. When and How to Solicit Amici Curiae Briefs

•	 If the defender is challenging the law itself, as opposed to its application, then the defender should try 
to solicit other parties to file a brief of amicus curiae on the client’s behalf.  

•	 This step should occur simultaneously with writing the appellate brief. Each state has rules about 
amicus briefs. Some are due on the same date as the party brief they support.  

•	 The defender should know what issues he or she wants amici to address and what arguments they 
should rely on. The most effective use of amici is to educate the court about issues relevant to the 
appeal. For example, they might provide information on the high number of false convictions that result 
from false confessions; or they might advocate for recording interrogations. A state or national psycho-
logical association might describe research on the suggestibility of youth to adult pressure.

•	 Sample Parties: think of child advocacy organizations, medical, scientific or psychological organizations, 
educational associations and law firms. Usually one organization will be responsible for writing a brief, and 
other individuals and/or entities join as signatories.

 ° National Juvenile Defender Center (NJDC) is a non-profit organization based in Washington, D.C., 
focused on building the capacity of the juvenile defense bar and improving access to counsel and 
quality of representation for children in the justice system.  NJDC can help identify possible amici 
(friends-of-the-court), solicit support for amicus briefs and contribute and/or serve as amicus.
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D. Writing the Reply Brief

•	 Reasons to file a reply brief:

 ° Respond to the prosecution’s arguments – correct misstatements of law and fact, point out flaws in 
their arguments.

 ° Take advantage of your opportunity to get the last word – remind the court of your theory and the 
reasons why you should win.

•	 Organization

 ° Do not just respond to their brief point by point.

 ° Use your own organization – usually the same one you used in your brief-in-chief, and incorporate 
your responses to their arguments into your own arguments.

•	 Avoid the temptation to make disparaging comments about the prosecution’s brief, to respond to their 
criticism personally, to be sarcastic or petty or to use inflammatory language (e.g., a party should rarely, 
if ever, characterize the State’s argument as “specious”).

•	 Continue selling the theory. Use the same rules of persuasive writing used for your brief-in-chief.

E. Oral Arguments 

•	 The defender should think of the oral argument as an opportunity to talk to the appellate judges, to 
answer their questions, and to explain to them why the defender’s argument should prevail. This should 
be a dialogue between the defender and judges about issues in the appeal.  

•	 Avoid reading the oral argument. It may be useful to write out the first paragraph so that the defender 
can read it to calm his or her nerves, but this is a talk, not a reading. The defender should have an 
outline of main points and some key phrases he or she wants to use, but look judges in the eye and talk 
to them.

•	 It is useful to know the facts of cases cited by opposing counsel. The defender should have a “cheat 
sheet” of all the cases cited in both briefs with one line stating the holding of each for easy reference. 
The defender should bring copies of the key cases (for both sides) to the argument.

•	 The defender should practice or moot oral argument with local practitioners, former judges and law 
professors who can pose as judges and ask tough questions to assist in the defender’s preparation.  

•	 When an appellate judge asks the defender a question during oral argument, the defender should 
answer it right away. The defender should not deflect or put off answering the judge’s question. The 
defender can quickly focus the dialogue back to points he or she was making earlier in argument.  

•	 If the jurisdiction allows brief rebuttal arguments, the defender should use rebuttal time to respond to 
the State’s argument, answer questions the judges asked that were not satisfactorily answered previ-
ously, address questions that were posed to the state and briefly emphasize a few key points. This is 
not an opportunity to repeat opening argument. In general, it is a good idea to limit rebuttal to three 
important points.  
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F. The Opinion

•	 The defender will generally be notified when a decision has been made regarding the appeal and when 
it will be released. Where possible, attorneys should make advance arrangements to inform the client of 
the court’s decision, preferably in person immediately after the opinion is issued. If the client is in custody 
far away from the lawyer, the attorney should prearrange to have a phone conversation with the client the 
afternoon of the court’s decision or the next day and then mail the client a copy of the decision. Counsel 
should never just mail the opinion to the client without having a conversation with him or her.

•	 If the appeal is lost, the defender should discuss with the client whether he or she wants to appeal the 
case to the next court. Usually there are a limited number of days a losing party has to file a petition or 
motion for leave to appeal to the next appellate court.

•	 If the prosecution loses and plans to appeal the decision, the defender should consider filing a motion to 
release a detained client on appellate bond.
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You have been appointed to represent Victor Sanchez, 
a 15-year-old Hispanic male. Victor is charged with one 
count of Armed Robbery, one count of Possession of a 
Firearm During a Crime of Violence and one count of Car-
rying a Pistol Without a License. Victor does not have any 
prior adjudications. However, he was recently acquitted 
on charges of Possession of a Firearm (a MAC-11). 

Police Report signed by Detective Coleman  
(Reporting Det.)
On January 16, YR-0, at approximately 2200 hours, the 
complaining witness, Holly Page, was waiting for a bus 
at the corner of Chicago and State. The complaining wit-
ness reported that she was approached by a Hispanic 
male, younger in age, and was forced to hand over her 
purse. The complaining witness reported that she was 
not able to get a good look at the suspect, because she 
was focused on the gun that he was pointing at her. She 
kept her head down and threw her purse on the ground 
toward him. The complaining witness identified the gun 
as a MAC-11. She is familiar with guns because her 
father is a police officer in another state. The suspect 
snatched up the purse and ran away. The complaining 
witness ran in the opposite direction.  

Units 10 and 12 arrived on the scene at 2210 hours and 
interviewed Ms. Page. Officers canvassed the surround-
ing area for witnesses. Officer Prawn (star #1234) spoke 

with Joe Jackson, a resident who lives in the townhouse 
in front of the bus stop where the incident occurred. 
Mr. Jackson reported that he was standing on his front 
porch during the robbery and witnessed the incident. He 
described the suspect as a Hispanic teenager, 5’7” with 
a medium build. He reported that he believed that the 
offender may be a boy from the neighborhood.

Reporting Detective was assigned to lead the investiga-
tion. Based on familiarity with various subjects in the 
neighborhood, the Reporting identified Victor Sanchez as 
a possible suspect. Sanchez is known to Reporting due 
to previous arrests for weapons violations. Specifically, 
Reporting arrested Sanchez one week prior for possess-
ing a MAC-11 (see report dated 1/9/YR-0). Reporting 
compiled a three-person photo array that included Victor 
and showed it to eyewitness Jackson on 1/17/YR-0. Mr. 
Jackson positively identified Victor as the suspect he saw 
robbing the complaining witness. Reporting arrested Vic-
tor on 1/23/YR-0. After he was issued his Miranda warn-
ings, Sanchez refused to make a statement.

A search incident to arrest at Victor’s home failed to 
yield any evidence. The MAC-11 has not been located.  

Pre-Trial Motion
You file a Motion to Suppress Identification, alleging 
that the photo array was unduly suggestive.  

FORENSIC EXERCISE: PART I

VII. Forensic Exercise: Preserving the Record and Engaging in Appellate Advocacy (45 minutes)

Note To Trainer

In this Exercise, participants will be asked to go through various stages in a case and answer 
questions relating to preserving the record for appeal and identifying appealable issues. The 
trainer should hand out the Part I first, withholding Part II. The trainer should give the 
participants 10 minutes to review Part I and ask them to jot down answers to the questions. 
The trainer should then use the Discussion Points to lead the participants in a conversation 
structured around the questions in the lesson.  

After the participants have completed the discussion on Part I, the trainer should distribute 
Part II and again give the participants 10 minutes to review and jot down answers. The trainer 
should then use the Discussion Points to lead the participants in a conversation structured 
around the questions in the lesson. Time permitting, the trainer should have participants 
engage in a mock client meeting.  



Lesson 36: Preserving the Record and Engaging in Appellate Advocacy 23

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

Investigation
While your motion is pending, you and your investigator 
finally get ahold of Mr. Jackson, who consents to an inter-
view. Mr. Jackson is a 45-year-old African-American man. 
You ask him about what he observed the night of the rob-
bery and the subsequent identification procedure with po-
lice. Mr. Jackson signed a statement (following). You were 
unable to find and speak with the complaining witness.  

STATEMENT OF JOE JACKSON
My name is Joe Jackson. I am giving this statement to 
the attorney who represents Victor Sanchez, a boy who 
is accused of a robbery that I witnessed. The attorney 
has not made any promises or threats. I am making this 
statement voluntarily.

On January 16, YR-0, I witnessed an armed robbery. I 
saw a Hispanic teenage male with a big gun threaten 
a woman. The woman threw her purse to the boy and 
ran. The boy also ran. It all happened so quickly I could 
barely see the boy’s face.

The police came to the area about 10 minutes later. I 
told them what I saw and that I might have seen the boy 
around the neighborhood. The next day, a detective came 
to my house with some pictures. He asked me if I recog-
nized anyone in the pictures. I pointed to one picture and 
said that the kid looked familiar and that I thought I had 
seen him around the neighborhood. The detective told me 
the boy’s name was Victor and asked me if he was the 
boy I saw robbing the lady on January 16th. I told him that 
I recognized Victor, but could not be sure that he was the 
boy I saw rob the lady. The detective then told me that it 
probably was Victor who robbed the lady, because they 
had arrested him for gun possession the week before. He 

asked me again if I could positively identify Victor as the 
robber. I felt a lot of pressure, and so I told the detective 
that was the kid I saw.  

I am not sure that Victor is the robber, and I am not sure 
who committed the robbery. What I remember was see-
ing a young Hispanic male with a big gun. I did not get a 
good look at his face. 

Suppression Hearing
At the suppression hearing, you first call Detective Cole-
man, who testifies consistently with his report. During 
your examination, you ask him: 

Q: Sir, what did Mr. Jackson say when he identified the 
minor-respondent from the photo array?

A: He said, “That is the kid who I saw rob the lady.”

Q: Didn’t he in fact say that he recognized the boy in the 
photo, but could not be sure it was him?

A: No, he never said that.

Q: Did you tell him that it was probably Victor who 
robbed the lady?

A: No, I did not.

Q: Did you tell him that Victor had been arrested for gun 
possession a week earlier?

A: No I did not. 

You then call Mr. Jackson to the stand. The State ob-
jects, saying that the witness would be cumulative. Af-
ter hearing arguments, the judge sustains the objection 
and asks for arguments on the motion.
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1. What do you do at this point to preserve your issue for appeal?

The defender should make an offer of proof. Ideally, the defender will request to make his or her offer of 
proof by conducting an examination of Mr. Jackson. This will ensure that the actual testimony is admitted 
and may actually result in the judge changing his mind. If the judge will not allow live testimony, then the 
defender should either submit Mr. Jackson’s statement as the offer of proof or make an oral offer of proof 
(or a combination). This is a tactical decision – by making an oral offer of proof, the defender may be able to 
provide even more information than is contained in the written statement, including proposed testimony that 
is responsive to or contradicts that given by the officer. However, the benefit of the written offer is that it will 
be in the court file. In jurisdictions operating without a court reporter, submitting a written offer of proof is 
usually the best approach.

2.  After hearing arguments, the judge says, “Motion denied. Now let’s set this for trial.” What do you do at 
this point?  

a. The defender should consider requesting a clear finding of facts and law (see prior discussion re: the 
pros and cons of doing so).

b. If the rules allow for an interlocutory appeal, the defender should notify the Court of his or her intent to 
seek one (if Victor agrees). In this case, the only evidence against Victor is the identification. Conse-
quently, if the trial court is reversed outright, the case is likely to be dismissed. If Victor is in custody, 
the defender should request that he be released pending the appeal. If the interlocutory appeal does 
not automatically trigger a stay of the juvenile proceedings, the defender should request one (again, 
with Victor’s consent).

c. The defender should check the local rules to determine whether he or she will need to file a Motion to 
Reconsider in order to preserve the issue for appeal. If such a Motion is necessary, the defender should 
request a copy of the transcript and prepare a Motion that outlines the legal bases for reconsideration 
(trial court erred in refusing to allow Jackson to testify; trial court erred in findings of fact; trial court 
erred in denying the Motion to Suppress).

d. If there is a time delay between the motion and trial, the defender should request the transcript after 
the motion hearing, even if he or she does not file a Motion to Reconsider or interlocutory appeal. The 
transcript could be helpful in impeaching the detective if his testimony changes at trial.

DISCUSSION POINTS
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1. What steps do you need to take to preserve the issue for appeal?

The defender will need to ask for findings of fact and basis of ruling. The judge will need to make a finding on:

a. Whether the client is indigent (and if not, why not); 

b. Whether his indigent status entitles him to a court-appointed expert (and if not, why not); and 

c. Whether the expert is material to the defense (and if not, why not).  

Making an offer of proof might be premature at this point. Instead, the defender might want to wait until trial 
(see discussion following).

DISCUSSION POINTS

Motion for Appointment of Expert Witness
Prior to trial, you file a motion requesting the appointment 
of an identification expert to discuss (1) the factors that 
lead to misidentification and (2) suggestive identification 

procedures. You base this motion on the fact that (a) your 
client is indigent and cannot afford the expert and (b) that 
the expert is material to the defense. The judge denies 
your motion.  

Motion in Limine
Prior to trial, the State informs you that it intends to ask 
Detective Coleman about Victor’s prior arrest for posses-
sion of a MAC-11, under the theory that this is evidence 
of modus operandi. You file a written Motion in Limine to 
bar the introduction of this evidence, arguing that it is ir-
relevant, constitutes inadmissible prior bad acts, does not 
rise to the level of modus operandi and, even if it does, 
the prejudicial value is outweighed by any probative val-
ue. You point out in the motion that Victor was acquitted 
of the offense. After hearing arguments, the judge denies 
your motion, ruling that the evidence is admissible.

Trial
At trial, the State calls Holly Page to testify as to the facts 
of the robbery. She testifies consistent with her state-
ments in the police report. She tells the Court that she is 
not sure who robbed her, as she did not get a good look at 
his face. She testifies that she only remembers the MAC-

11 being pointed at her and that the suspect was wear-
ing blue jeans and black and white sneakers. The State 
also calls Detective Coleman to testify that Joe Jackson, 
a witness to the robbery, described the offender as a 
Hispanic teenager, 5’7”, with a medium build, and said 
that he had seen him around the neighborhood. Detec-
tive Coleman testified that this matched the description 
of Victor Sanchez. He further testified that he compiled 
a photo array for Mr. Jackson to view. After viewing the 
photo array, Mr. Jackson identified Victor Sanchez as the 
person he saw rob Ms. Page. Detective Coleman also tes-
tified that he arrested Victor Sanchez a week prior to the 
robbery for possession of a MAC-11. He further testified 
that when he arrested Victor on both occasions, he was 
wearing a pair of black and white Jordan gym shoes.

On cross-examination, the detective denied telling Mr. 
Jackson about Victor’s previous arrest. When asked 
about the fact that Victor was acquitted of the offense of 

Note To Trainer The trainer should not distribute Part II of the Exercise until discussion of Part I is complete.  

 
FORENSIC EXERCISE: PART II
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gun possession, he stated that he does not have personal 
knowledge as to what happened with the case as he was 
not there when the judge issued his ruling. He admitted 
that he has never recovered a MAC-11 from Victor and 
never actually saw him in possession of one.

The State did not call Mr. Jackson to testify and instead 
rested. The defense first moved to strike the testimony of 
Detective Coleman relating to Mr. Jackson’s out-of-court 
statements, arguing that it was essentially a Crawford 
violation, because the defendant did not have an oppor-
tunity to cross Mr. Jackson on the purported identification. 
The Judge denied the motion to strike. The defense then 
moved for a judgment of acquittal/directed verdict on the 
basis that there was no direct testimony from the victim or 
eyewitness that could support a finding that Victor was the 
one who robbed Holly Page. The judge denied the motion.

The defense then called Mr. Jackson to testify. Mr. Jack-
son testified that he was a witness to the robbery and 
that the offender was a Hispanic male approximately 

5’7”, with a medium build. He testified that he thought 
the offender was someone he had seen in the neighbor-
hood, but he could not be sure. He testified consistent 
with his statement to the investigator and recanted his 
previous identification of Victor, saying that he felt strong 
pressure from the detective to pick Victor. He testified 
that he could not say that Victor Sanchez was the of-
fender. On cross-examination, he admitted that he could 
not say that the offender that he saw was not Victor. On 
redirect, he testified that he could not testify as to the 
identity of the robber – he was just not sure.

The defense then sought to call a teacher from the neigh-
borhood high school to testify that many of the boys in the 
neighborhood wore black and white Jordan gym shoes. 
The State objected, and the judge ruled that the teacher 
could not testify.

The defense rested. The State did not call anyone in re-
buttal. After hearing arguments, the judge adjudicated 
Victor delinquent of armed robbery.

2.  Did the defender need to move to strike the Detective’s testimony? Was the motion to strike timely? What 
other steps, if any, should the defender have taken to preserve the issue for appeal?

The defender should have objected to the testimony at the time it was elicited. Many times, the judge will 
conditionally allow the testimony in or reserve ruling. The testimony would have been admissible if Mr. Jackson 
had testified, so it is likely that the judge would have allowed it in during the examination of Detective Coleman. 
Once the State rested without calling Mr. Jackson, the defender should have moved to strike the testimony.

3.  Even though you objected to the admission of the prior arrest, can you still ask Mr. Jackson about the fact 
that the detective told him that Victor had been arrested for gun possession a week earlier and still preserve 
your objection to admission of arrest? Can you ask Detective Jackson about this on cross-examination? 
Would the answer change if the judge granted the defense’s Motion in Limine?

The defender should ask the questions of Mr. Jackson because he or she is not asking the question to prove 
that there had been an arrest, but instead is asking it to show both the intent of the officer (to influence the 
identification) and the effect this statement had on Mr. Jackson (made him feel pressure to identify; made him 
more likely to believe that Victor was the person he saw on January 16, YR-0). The defender may want to make 
this clear to the judge prior to eliciting the evidence (either before the trial begins or before calling Mr. Jackson 
as a witness) or in the closing arguments, so that the record is clear that he or she is not waiving the objection 
to the admission of the arrest. 

DISCUSSION POINTS
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4.  When the judge refuses to allow you to introduce evidence of the harmful effects of incarceration, what 
steps do you need to take at this stage to preserve the record for appeal?

The defender should make an offer of proof on the evidence of harmful effects of incarceration on youth such 
as Victor. If the defender intended to introduce the testimony through a witness, the offer will need to include 
the foundation for that witness’ ability to testify regarding this issue. If the defender intended to introduce the 
evidence through the submission of reports without a witness, the defender should state on the record the legal 
basis for the admission of those reports.

The same applies to asking Detective Coleman about the statements he made. However, the defender needs to 
be sure that he or she does not elicit the fact of the actual arrest from the detective, especially if the State has 
not already elicited this evidence on direct. If the defender elicits the fact of the arrest from the detective (as 
compared to the fact of him telling Mr. Jackson that Victor had been arrested) then he or she might be deemed 
to have waived any objection to the admission of the evidence.

The above analysis still applies even if the judge grants the defense’s Motion in Limine. 

Note To Trainer

Ask a participant to stand up and explain his or her intent to ask Mr. Jackson (and pos-
sibly the detective) about the fact that the detective told Mr. Jackson that Victor had 
been arrested for possession of a weapon a week before the robbery and the limited 
purpose for which the evidence is offered.

Example:“Your honor, I want to make the record clear on one issue. The defense intends to ask Mr. Jackson (and 
possibly the detective) questions relating to statements that the detective made to Mr. Jackson about a pur-
ported prior arrest of Victor for weapons possession. In doing so, we are not waiving our objection to the State’s 
admission of the prior arrest. We are offering this evidence for the limited purpose of showing 1) the detective 
engaged in actions intended to influence the witness to select Victor and that these actions contributed to the 
suggestiveness of the identification procedure and 2) to show the effect this information had on Mr. Jackson. 
To be clear, we are not introducing evidence that Victor was in fact arrested for gun possession – just that Mr. 
Jackson was told he had been arrested. We want to make sure that the Court considers the evidence only for 
the limited purpose for which it is being offered.”

DISCUSSION POINTS

Disposition
At disposition you call teachers, counselors, coaches and 
family friends to testify about Victor’s academic strengths, 
involvement in the community and leadership on his high 
school football team. The judge refuses to allow you to 
introduce evidence of the harmful effects of incarceration 
on youth like Victor. 

You argue that Victor should be placed on probation so 
that he could maintain connections with the community 
and demonstrate to the court that he can be an active 
member of society. Moreover, you point out that this was 
Victor’s first adjudication in juvenile court. Despite the 
overwhelming mitigation evidence, the judge enters an 
order committing Victor to the youth commitment facility 
until he reaches 18 years of age.  

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E



JTIP  Unit XI: Disposition and Post-Disposition28 

5.  What additional actions do you need to take at each stage of the trial/post-trial to complete the record and 
preserve issues for appeal?

Motion in Limine: If the judge has not done so, ask for the legal basis of his ruling.

Motion for judgment of acquittal/directed finding: The defender should ask the judge for the basis of his 
denial (findings of fact and law).

Making objections during trial: In many jurisdictions, even where there has been a pretrial challenge to the 
admission of evidence, the defender will still need to make an objection when the State seeks to introduce the 
evidence at trial. Thus, the defense attorney may need to object to the identification testimony just before the 
detective testifies or when the State asks the question intended to elicit testimony relating to the identification. 

Offers of proof: The defense will need to make offers of proof at the conclusion of the proceedings in order to 
preserve/perfect the record on appeal. The defender should make a written (preferable) or oral offer of proof on 
the testimony he or she would have elicited from:

•	 The Identification expert, being sure to tie the expert testimony to the facts of the case (e.g., factors 
that lead to misidentification: weapon focus, cross-racial identification, brief opportunity to observe, etc., 
and factors that increase suggestiveness: using only three pictures, telling the witness who the suspect 
is, telling the witness that the suspect had committed similar crimes, etc.). The defender should provide 
copies of social scientific studies and other resources in support of the offer of proof.

Practice Tip

When the judge refuses to appoint an expert, a defender should nevertheless attempt 
to offer into evidence relevant research articles or learned treatises, and ask the judge 
to take judicial notice of them or otherwise consider them.  

•	 The teacher, regarding the fact that many boys in the neighborhood school wear black and white 
Jordan gym shoes. 

 ° In making the offer of proof, the attorney should lay the necessary foundation for the witness’ 
testimony and then state with specificity what the testimony would be. For example, Teacher 
Smith would testify that he has been a teacher at Whitney Young High School for seven years. 
Whitney Young High School admits students from the surrounding neighborhood, which includes 
the location of the offense, as well as Victor Sanchez’s home. Teacher Smith would testify that 
Victor Sanchez attends the high school. He would further testify that there are approximately 262 
Hispanic males that attend the high school. He would testify that, as a teacher, he comes in con-
tact with and sees the students on a daily basis. He would testify that many of the male students 
own and wear black and white Jordan shoes, and in fact these are the most popular brand and 
type of shoes this year.
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Sustained Objections

•	 If the court sustains a State objection to a question that would have resulted in the defense attorney 
eliciting a key piece of evidence, the attorney should make a note of it and, at the end of the witness’ 
testimony or at the conclusion of trial, make an offer of proof as to what the answer would be. The 
attorney should be selective – an offer of proof is not necessary for all sustained objections.

•	 In many courts, the parties do not state the basis of the objection, the assumption being it is obvious 
to everyone in the courtroom. With very few exceptions, defenders should state their bases for objec-
tions, request that the prosecutor state the bases for its objections, respond to the State’s objections 
and, when the evidence is especially important or the basis of the ruling is not completely obvious, 
ask the judge for the basis of a ruling.

Disposition

The defender should consider requesting that the judge state findings of fact and conclusions of law for the 
dispositional order.

5(a).  Bonus question: what piece of evidence did the defender try, but fail, to elicit from the detective that he or 
she may want to include in the record? 

Answer: the fact that Victor was acquitted of the gun charges. 

This likely was included in the discussion of the Motion in Limine, but it technically is not part of the trial, so 
an extra-cautious defender will ask the State to stipulate that Victor was acquitted or seek to admit a certified 
copy of the acquittal. 

6. What are the issues that the defender will include in the appeal?

Suppression Hearing

•	 The judge’s refusal to allow the defender to call Joe Jackson during the suppression hearing has seri-
ous implications. The defense proffered testimony that would clearly demonstrate suggestivity and 
unreliability with respect to Mr. Jackson’s identification testimony.

•	 Motion to Suppress Identification Testimony should have been granted.

 ° The defender will need to argue that it should have been granted even without Joe Jackson’s testimony.  

•	 Additional Considerations

 ° In many jurisdictions, the lawyers and judges often collapse suppression issues into the trial. Suppres-
sion issues should be litigated separately to adequately preserve the issue for appeal. If the issues are 
collapsed for purposes of trial and motions, the defender should ask that the judge clearly specify the 
findings of fact and law for the motion.  

 ° In this case, new facts came out at trial that strengthened the original Motion to Suppress Identification 
Testimony (i.e., Mr. Jackson’s recantation). The defender should move to re-open the suppression hear-
ing pursuant to Gouled v. United States, 255 U.S. 298 (1921).  
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 ° If there is a time delay between the motion and trial, the defender should request the transcript after 
the motion hearing. If trial was immediately after the motion, then the defender will request the tran-
script at the end of trial.

Evidence of Prior Gun Possession

•	 Allegations of Victor’s prior possession of a MAC-11 was a prior bad act that should have been 
evaluated under the rules of evidence. See, e.g., Fed. R. oF evId. 404(b). The defender should appeal its 
admissibility based on the local case law and rules of evidence.  

•	 In addition, even if the prior possession would normally be admitted under the case law and rules of 
evidence, it should not be admitted in this case, because he was acquitted of all charges in the previ-
ous gun possession matter.    

•	 Moreover, the probative value of the evidence is outweighed by the prejudice against Victor at the 
armed robbery trial. The crimes were not similar enough in nature, and the prosecution offered very 
weak evidence in the prior case against Victor – thus, the acquittal.

Motion for Judgment of Acquittal (or Motion to Strike)

•	 The complaining witness could not make an identification, and there was no direct testimony from 
any other witness.

 ° The introduction of Detective Coleman’s testimony of Mr. Jackson’s identification violated Crawford v. 
Washington, 541 U.S. 36 (2004), because Mr. Jackson was not subject to cross-examination. 

 ° Even if the Court finds that Detective Coleman’s testimony was permissible, the identification was 
so suggestive as to make it unreliable, and consequently, even in the light most favorable to the 
prosecution, there was not sufficient evidence for any reasonable fact-finder to convict Victor of the 
crime of robbery.

 ° Evidence that a MAC-11 was used in a prior charge, alone, is not strong enough to convict Victor.

Adjudication

•	 Any of the above issues may serve as a basis for reversal or a new trial (e.g., admission of the prior 
possession was not a harmless error; insufficiency of the evidence based on the recanting eyewitness 
and no corroboration, etc.). 

•	 Maybe there is an error in the judge’s refusal to let the defender call a witness to say that many of 
the youth wore black and white tennis shoes in that neighborhood.

•	 Perhaps the judge found Victor guilty based on erroneous reasoning or other reversible grounds. For 
instance, the judge may have based his decision on an erroneous interpretation of the law (i.e., the 
elements of the offense were not proven).
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Disposition

•	 The defender could argue that Victor’s placement in a detention facility was not the least restrictive 
environment, given all of the mitigating factors presented at the dispositional hearing.  

•	 The defender could challenge the judge’s refusal to consider the harmful effects of incarceration on 
young people. 

•	 Additional Considerations:

 ° The defender should make sure that the transcript request includes the dispositional hearing and 
subsequent reviews. Filing a motion to supplement the appellate record with such review hearings may 
be adequate.

7. How will you discuss the appeal with Victor?

Communicating with and Counseling the Client

Although the defender will have discussed the possibility of appealing in the event of a loss during counseling 
sessions prior to trial, he or she will need to have this discussion again. The defender should arrange to have 
a private conversation with Victor shortly, but not immediately, after the adjudication and/or disposition. This 
discussion should not occur in the courthouse immediately after the proceedings, as Victor will likely have a 
difficult time focusing on the conversation.  

•	 Areas to Address

 ° Appeals Process

•	 The defender should explain in detail how the appeals process works to Victor, including the 
mechanics, timing and possible remedies. 

•	 Explain that it is ultimately Victor’s decision as to whether to pursue an appeal.  

•	 The explanation should be in age-appropriate language. 

•	 If appeals are litigated and decided by briefs and written decisions, the defender should let 
Victor know that there will not likely be a court hearing on the appeal. If oral argument is 
likely, the defender should tell Victor if he is expected or allowed to attend.

 ° Advantages and Disadvantages of Appeals: participants should explain advantages and disadvantages 
of an appeal in this case. 

•	 Advantages:

➢ Dismissal of the charges 

➢ New trial
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•	 Disadvantages

➢  New trial: a new trial can be an advantage or a disadvantage depending on the client’s 
willingness to go through another trial and the likelihood of getting a more or less favorable 
disposition after the trial.

 ° Collateral consequences of adjudication: the participant should advise the client of possible collateral 
consequences of an adjudication in this case (e.g., employment, public housing, public benefits, im-
migration, etc.). This may influence whether or not he wishes to attempt an appeal.

 ° Issues to Appeal

•	 The defender should preview the appealable issues that he or she has identified in the case with 
Victor. The defender should resist the temptation to rank the issues or offer strong opinions for 
two reasons: 1) the defender will need to review the record and conduct research; and 2) the 
defender may be substituted by appellate counsel and does not want to interfere with that at-
torney’s assessment/ability to advise the client. 

➢  If the defender will not be the attorney prosecuting the appeal, the defender should explain 
that the appellate attorney might identify other appealable issues.

 ° Possibility of Separate Counsel

•	 If the defender is not new appellate counsel, he or she has the obligation to advise Victor of the 
potential for conflicts (e.g., need to raise ineffective assistance of counsel) and give Victor an 
opportunity to request new counsel if he so desires.   

Note To Trainer
If time permits, the trainer should request volunteers to practice how they might 
communicate with and counsel Victor from this fact pattern with the trainer or another 
participant standing in as the client. 


