
JTIP Unit XI: Disposition and Post-Disposition
Lesson 35, Disposition Advocacy  (2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the role and obligations of counsel at disposition and be able to advocate effec-
tively for clients at the disposition hearing, consistent with the clients’ stated interests. 

Objectives
Juvenile defender will:

•	 Understand the ethical and professional obligations of counsel at the disposition hearing;

•	 Remember that continued client counseling and communication with the client is essential to ensure the dispo-
sitional plan is consistent with the client’s interest;

•	 Understand that disposition planning starts at the beginning of the case;

•	 Understand statutory, common and constitutional law governing disposition;
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•	 Understand the range of disposition options available in the local jurisdiction and learn to identify and develop 
creative disposition alternatives;

•	 Be able to discuss all available disposition options with the client from the beginning of the case;

•	 Learn to communicate effectively with the probation officer and other stakeholders in advance of the youth’s 
disposition hearing;

•	 Be able to write effective and compelling disposition letters or memoranda in aid of disposition;

•	 Learn to identify potential witnesses for the disposition hearing and prepare the client for the hearing;

•	 Be able to respond effectively to victim impact evidence; and 

•	 Be able to conduct evidentiary disposition hearings, including cross-examination of government witnesses and 
presentation of defense witnesses.

Training Materials:
•	 Sample Disposition Planning Chart

•	 Local disposition statutes and rules (trainer to provide)

•	 List of placements and rehabilitative resources for the local jurisdiction, including a list of community-based 
residential programs and services and/or mental health providers (trainer to provide)

•	 Citations or copies of any statutes, rules or case law regarding restitution in the local jurisdiction (trainer to provide)

•	 Forensic Exercise: Disposition Law and Advocacy

Supplemental Materials:
•	 Sample Alternative Disposition Recommendation 

•	 Convincing the Court to See Things Your Way at Disposition: Sample Pre-Hearing Submissions to the Court 
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Trainer’s Overview

I. Role of the Defender (5 minutes)

•	 The trainer should provide a brief overview of the role of the juvenile defender in disposition planning.  

A. Ethical and Professional Obligations

II. Pre-Disposition Preparation (35 minutes)

•	 The trainer should discuss a framework that defenders can use to approach disposition planning and review 
the components of a disposition plan. The trainer should provide tips on how to counsel the client and parents/
guardians, and offer strategies for how to approach probation officers. The trainer should also review the ap-
propriateness of seeking a mental health evaluation, the importance of gathering documents and exhibits and 
the benefits to be gained by consulting social workers or other mitigation specialists.  

A. Narrative

B. Components of the Disposition Plan

C. Counseling the Client

D. Discussing Disposition Options with Parents/Guardians

E. Talking to the Probation Officer

F. Mental Health Interviews and Evaluations of Youth

G. Document Gathering, Mitigation Witnesses, Letters of Support and Exhibits

H. Defense Request for Psychological Evaluations

I. Consulting with a Social Worker, Expert or Other Mitigation Specialist

III. Disposition Letter/Report (10 minutes)

•	 The trainer should review the purpose of a disposition letter, the different possibilities of formatting the letter 
and the major points the defender should cover in the content of the letter.

A. Purpose of a Disposition Letter/Report

B. Format of a Disposition Letter

C. Content of a Disposition Letter: A Developmental Perspective

IV. Timing of the Hearing (5 minutes)

•	 The trainer should discuss the possibilities and advantages/disadvantages for the timing of a disposition hearing.

A. Immediate Disposition

B. Detained Youth

C. Released Youth
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V. Non-Evidentiary Disposition Hearings (10 minutes)

•	 The trainer should explain the nature of a non-evidentiary disposition hearing, describe what evidence/argu-
ments the defender can submit and offer tips on advising the client and his or her parents/guardians on how to 
address the court during the hearing. The trainer should also review how to handle victim impact evidence.

A. Overview of Non-Evidentiary Disposition Hearings

B. Counseling Client About Speaking to the Court 

C. Counseling Parents/Guardians About Speaking to the Court

D. Victim Impact Statements

VI. Evidentiary Disposition Hearings (10 minutes)

•	 The trainer should discuss the grounds upon which a defender can request an evidentiary hearing, the mechan-
ics of the hearing, the possible reasons to waive the hearing and tips for conducting the hearing itself.

A. Right to an Evidentiary Hearing

B. Waiving the Right to an Evidentiary Hearing

C. Conducting an Evidentiary Hearing

VII. Forensic Exercise: Disposition Planning (1 hour 15 minutes)

•	 The trainer should distribute the Handout of the Forensic Exercise and give participants ten minutes to read 
it. The trainer should then facilitate a 25-minute discussion on disposition planning. The discussion should 
address the offense, the disposition options available to the judge, victim impact evidence, the youth’s attitude 
towards the offense and the youth’s prior history, education and home life. 

•	 At the end of the exercise, the trainer should act as a disinterested judge and get the participants to stand up 
and make convincing arguments for their dispositional recommendation.
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Trainer Notes
I. Role of the Defender 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is the 
role and obligation of the juvenile defense attorney in disposition planning?” The trainer 
should then use the following Training Notes to guide the discussion.    

A. Ethical and Professional Obligations

•	 “The role of counsel at disposition is essentially the same as at earlier stages of the proceeding: to 
advocate, within the bounds of the law, the best outcome available under the circumstances ac-
cording to the client’s view of the matter . . .” IJA-ABA Joint Commission on Juvenile JustiCe standards, 
standards relating to Counsel for Private Parties, § 9.3(a) cmt. at 179 (1980); national Juvenile defense 
standards  § 1.1 (2012).

•	 The client defines the objectives of representation, and the defender must advocate the client’s 
expressed interests. See In re Gault, 387 U.S. 1 (1967); national Juvenile defense standards § 1.2 (2012); 
the role of Juvenile Counsel in delinquenCy Court 38 (National Juvenile Defender Center 2009); Kristin 
Henning, Loyalty, Paternalism and Rights: Client Counseling Theory and the Role of Child’s Counsel in 
Delinquency Cases, 81 notre dame l. rev. 245, 246 (2005).

•	 The defender may advise the client and explain the benefits of certain services or programs as part of 
the disposition plan. However, the client makes the ultimate decisions regarding his or her own inter-
ests, and the defender must advocate the client’s wishes “as strenuously as possible.” IJA-ABA Joint 
Commission on Juvenile JustiCe standards, standards relating to Counsel for Private Parties, § 9.3(a) cmt. at 
180 (1980); national Juvenile defense standards, Part vii: role of Juvenile defense Counsel after disPosition 
(2012).

II. Pre-Disposition Preparation 

Practice Tip

Disposition planning at the outset is critical in jurisdictions that routinely decide the disposi-
tion after adjudication. 

A. Narrative 

•	 The defender should present the client in the most favorable light for the fact-finder. “Context equals 
compassion.” To help the judge understand the client in context, defenders may want to approach 
disposition using the following framework:
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 ° Who is the client? 

 ° How did the client get here? 

 ° How do we influence the situation now?

B. Components of a Disposition Plan

•	 Every disposition plan must account for three dimensions: status (legal), sleep and schedule. The 
defender should develop a chart of each dispositional outcome and possible placement and rehabilita-
tive options available to the youth.  

Note To Trainer

The trainer should chart out all of the options on a board according to Status, Sleep and 
Schedule from least restrictive to most restrictive dispositional options. The trainer should 
use the Sample Disposition Planning Chart Handout as a model when charting out the op-
tions during the interactive discussion with the group.

STATUS (legal status) SLEEP SCHEDULE

•	 Status: Legal Options at Disposition – Least to Most Restrictive 

Practice Tip

With respect to Least Restrictive Options, statutory language in most jurisdictions 
requires that the final order of disposition be least restrictive while still satisfying the treat-
ment needs of the delinquent child and the best interests of the community.

More restrictive dispositional options are placements out of the community, generally resulting in 
commitment to a state-run program or facility, which range from minimum to maximum security. 
Incarceration after adjudication should only be ordered when there is a showing that the youth 
needs treatment that only a secure facility may provide in order to protect the community.  

Note To Trainer

The trainer should provide participants with the citation and/or copies of the local disposition 
statutes and rules. The trainer should then engage participants in an interactive discussion 
by asking, “What are all the possible legal options available to the judge at disposition for 
your youth clients, ranging from the least to most restrictive?” The trainer should then use 
the following Training Notes to guide the discussion.  
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 ° Dismissal

a. In many jurisdictions, the court has the power to dismiss a case, even after an adjudication of de-
linquency, upon a showing that the youth is not in need of any care, supervision or rehabilitative 
services, and that a dismissal would be in the best interests of the child and the community.1  

b. Unfortunately, dismissals are rare, and the defender will need to be prepared to argue for the 
least restrictive disposition if dismissal is not granted.

Note To Trainer

True diversion programs are those that divert the youth from any formal charge in the juve-
nile system, i.e., they divert the youth from involvement with the system altogether. Many 
practitioners and jurisdictions, however, use the term “diversion” for a whole range of post-
petition programs that avoid formal trial or disposition. Should there be a different term for 
such an alternative disposition plan that is used in the local jurisdiction, JTIP recommends 
using that term in place of “diversion.”

 ° Diversion

a. In many jurisdictions, judges have the option of placing a youth on a probationary period without 
a verdict. Adjudication and/or sentencing are postponed, and the youth must comply with court-
ordered conditions of release usually for six months to a year (i.e., no re-arrests, curfew, attend 
school regularly, etc.). If the youth complies with conditions, the case is ultimately dismissed.

 ° Suspended Judgment 

a. During a suspended judgment (or suspended sentence), disposition will be delayed, and the 
youth must follow certain rules specified by the court. If the youth complies with conditions dur-
ing a specified period, the judge may dismiss the case.  

 ° Probation

a. Probation is the most common disposition in juvenile court. Depending on the seriousness of the 
offense, probation can range anywhere from three months to two years in most jurisdictions. 
Probation usually involves a number of conditions such as frequent meetings with a probation 
officer, no re-arrests, obeying curfew and attending school regularly.

 ° Commitment

a. Commitment typically involves the transfer of the youth’s legal custody to the state. Once a youth 
is committed to state custody, the state is responsible for providing the youth with shelter, food, 
supervision and basic medical assistance. 

b. In most jurisdictions, the period of the youth’s commitment to the state agency is indeterminate. 
Youth who are committed to a state agency may be placed in a juvenile facility or residential 
center operated or contracted by the state. The agency will determine when the youth may be 
released from incarceration or placement based on good behavior and the youth’s prior juvenile 
record. The judge generally no longer has the power to determine the length of the sentence 
after the court relinquishes custody of the youth to the state-agency (e.g., a youth may be placed 
in a training camp for three, six or nine months dependent upon behavior and past record). 

1See, e.g., In the Matter of McP., 514 A.2d 446, 447, 448, 449-50 (D.C. 1986); State ex rel. Juvenile Dep’t of Multnomah Cnty v. Dreyer, 976 P.2d 1123, 1125-26, 1128 (Or. 1999); cf. In 
re Letisha D., 14 A.D.3d 455, 456-57 (N.Y. App. Div., 1st Dep’t 2005) (vacating a disposition order after finding that this was the juvenile’s first arrest, her school attendance record was 
good, and her family life was stable, and that it was appropriate to give her additional supervision without branding her a delinquent); In re Justin Charles H., 9 A.D.3d 316, 317-18 
(N.Y. App. Div., 1st Dep’t 2004) (finding that the disposition was not the “least restrictive available alternative” and that the juvenile would benefit from more informal services).
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•	 Sleep: Placement Options for the Child

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Where will 
the child ‘sleep’ during the period of disposition? For example, where might the child sleep 
when on probation? Where might the child sleep when committed to a state agency?” The 
trainer should then use the following Training Notes to guide the discussion.  

 ° Home of Parent/Guardian, Relative or Other Third-Party Placement

a. A child who is placed on probation will typically be allowed to reside at home with his or her 
parents/guardians. 

 ° Electronic/GPS Monitoring

a. The youth is monitored by the aid of electronic monitoring devices, often at designated times 
such as after school and weekends.

 ° Group Home

a. Placement in a community-based group home is the least restrictive form of placement that 
removes the youth from his or her home. The youth is usually allowed to attend his or her regular 
school during the day and then must immediately return to the group home. The youth may be 
allowed to earn weekend passes to stay with family.  

 ° Private Residential Facility

a. Many jurisdictions contract with private residential facilities that accept court-ordered place-
ments of delinquents.

b. Defenders should be familiar with these facilities and be able to give clients more information 
about them.   

 ° State-run Non-secure/Minimum Security Juvenile Facility

a. A youth who is committed to a state agency for care of delinquent children may be placed in a 
non-secure or minimum-security juvenile facility. In a minimum-security facility, the youth will 
often have more freedom within the facility and may earn privileges, including opportunities to 
participate in some activities within the community. 

b. These facilities can include Mental Health Centers, Developmental Centers, and Residential Drug 
Treatment Centers, and may be locked or unlocked.

 ° State-run Secure/Maximum Security Juvenile Facility

a. Youth placed in maximum security juvenile facilities have less freedom within the facility and 
their movement is constrained. Their period of incarceration is generally longer than youth placed 
in less secure facilities.

b. In some cases, youth may be given a determinate placement in the state-run facility when they 
are adjudicated for more serious felonies or have prior records.  
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 ° State-run Adult Facility (Blended Sentencing)

a. Youth adjudicated and sentenced to a period of incarceration that extends beyond the “maxi-
mum” age of juvenile court jurisdiction may be released from the juvenile facility and transferred 
to the adult facility.  

Note To Trainer

Placements vary between jurisdictions. The trainer should compile a list of placements for 
the local jurisdiction and include a list of community-based services and/or mental health 
centers and distribute it to participants. The trainer should strongly encourage the defend-
ers to visit these facilities (at least when within relatively close distance) and monitor their 
clients and the conditions of the facility. The trainer should compile (or encourage the de-
fenders to compile) a manual with information about common placement facilities, including 
information about the conditions, educational opportunities and schedule of activities and/
or rehabilitative services. When developing a dispositional plan to present to the judge, the 
defender should present a comprehensive picture of the facilities being considered.

Practice Tip

When a client is in an out-of-home placement, the juvenile defender may wish to request a 
post-disposition review hearing to ensure the court is monitoring the youth’s access to reha-
bilitative services and conditions of confinement or placement. This is particularly important 
in jurisdictions where defense representation is not funded or authorized after disposition. 
Whenever possible, the defender should make every effort to follow up with clients in facilities. 
For additional information, the trainer should consult Lesson 37, Post-Disposition Advocacy.

•	 Schedule: Roster of Conditions, Requirements and Programs Imposed at Disposition

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
some common conditions of probation or other dispositions in your jurisdiction? In other 
words, what will the youth’s ‘schedule’ be during the period of disposition?  What specific 
conditions and requirements may the court impose on the youth for each legal disposition op-
tion? What kind of programs might the youth be asked to participate in?” The trainer should 
then use the following Training Notes to guide the discussion. 

 ° When a youth is placed on probation, or even committed to a state agency for the care of delinquent 
children, he or she will often have a number of daily, weekly or one-time conditions and require-
ments. The youth may also be ordered to complete certain programs. These conditions and programs 
will make up the youth’s schedule during the period of disposition.

a. Community Service

b. Employment

c. Vocational Programming 

d. Counseling

e. Evaluations (Psychological, Psychiatric, Neurological, Psycho-educational)

f. Victim-Offender Mediation

g. Apology Letters 
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h. Parenting Classes 

i. Electronic Monitoring 

j. Drug Court Probation Requirements

k. Drug Treatment, Education, Testing 

l. “Save Our Streets,” “Scared Straight” or Other Programs 

m. Attend School and Carry an Attendance Card

n. Tutoring 

o. Sex Offender Education

p. Mentoring 

q. Weekly or More Frequent Probation Meetings 

Practice Tip

Role of Counsel and Conditions of Probation: The trainer should remind participants that 
many youth end up in detention because they have violated conditions of probation. Client 
communication is essential at disposition. Defense counsel must talk to the client to determine 
what an acceptable disposition would be and ensure that all conditions are realistic for the cli-
ent to meet. The juvenile defender should resist the temptation to switch to a “best interests” 
role. Counsel should be creative in identifying and referring the client to programs and activities 
that may convince the judge to order probation or otherwise release the youth to the commu-
nity. On the other hand, counsel should be ready to object to conditions that are unnecessary or 
onerous, or that otherwise set the youth up for failure.  

 ° Ensuring Appropriate Conditions of Disposition 

a. The defender should object to any condition of disposition that is inappropriate for the youth or 
for which there is no nexus between the youth’s delinquent act and the proposed condition. For 
example, a youth who has never tested positive for drug use (e.g., at the arraignment) should not 
be ordered to complete weekly drug testing. Similarly, youth should not be automatically ordered 
to submit to a psychological evaluation without evidence that the youth has significant mental 
health concerns that would warrant such an intrusion.

b. Factors to consider in determining whether the various conditions are appropriate include:

i. Nature of the offense

ii. Youth’s individualized needs

iii. Proximity of service provider to the youth’s home

iv. Whether or not the youth is being over-extended or set up to fail



Lesson 35: Disposition Advocacy 11

•	 Restitution

Note To Trainer The trainer should provide citations or copies of any statutes, rules or case law regarding 
restitution in the local jurisdiction.  

 ° Many jurisdictions impose restitution at disposition, either by itself or as an additional condition 
of probation. Restitution is usually compensation to the victim in the form of monetary payments 
that the youth may pay over time.  There must be a nexus between the youth’s delinquent act and 
the restitution.

 ° Defense counsel should argue against any restitution that exceeds the cost of repairs or the fair 
market value of replacement. In some states, the youth will be entitled to discovery and a restitu-
tion hearing in which the complainant must offer documentation of the cost of repairs and losses, 
as well as documentation of insurance deductibles. Even if there is no statutory obligation for this 
documentation, counsel should argue for documentation as a matter of due process.

 ° The defender should also independently investigate claims of restitution. The defender may discover 
that repairs or replacement were not as expensive as alleged.

 ° State laws and court rules often require the judge to consider the youth’s ability to pay in determin-
ing whether and how much restitution to order.  Some states will require the parent/guardian to 
pay restitution. The defender should speak with the family and obtain documentation of the family’s 
monthly income and expenses. The defender should be prepared to argue that the youth (and his or 
her family) cannot pay the requested restitution.

 ° Some states allow the court to order community service as an alternative to monetary payments. 
Some states hold co-respondents jointly and severally liable for the restitution. The defender should 
be ready to argue for alternatives to restitution.

C. Counseling the Client

Note To Trainer This section of the training may be taught in conjunction with or refer to Lesson 2, Role of 
Juvenile Defense Counsel.

•	 The defender should inform his or her client of all possible disposition options and the process by which 
the court makes a decision.  

 ° The defender must explain the dispositional process and likely outcomes of the case. The client 
should possess enough information to make informed decisions about what dispositional outcome 
he or she prefers. The defender can help the client understand and assess the advantages and dis-
advantages of the various options. The defender should also help the client understand the realistic 
likelihood of the preferred disposition.  

•	 The defender should also advise the client to comply with conditions of release and stay in touch with 
the probation officer pending disposition, taking care to explain how his or her behavior pending disposi-
tion will likely influence the judge’s disposition decision.
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•	 The defender should get the client’s input/permission on what to disclose to the court and the type of 
disposition/conditions to seek.

•	 The defender should help prepare the client for his or her meeting with the probation officer, giving 
advice on what to wear, demeanor and how to answer questions. The defender should advise the client 
that anything he or she says to the probation officer is not confidential and may be used against him 
or her in the probation officer’s pre-disposition report to the court for the disposition hearing (i.e., other 
crimes, drug and alcohol use, etc.). If the defender is planning on pursuing an appeal, he or she should 
advise the client not to admit to the offense on the advice of counsel (and counsel should call the proba-
tion officer to explain this so the probation officer does not hold it against the client).

D. Discussing Dispositional Options with Parents/Guardians

•	 The defender should speak with the client’s parents/guardians before they meet with the probation 
officer or any mental health personnel. If the parents/guardians want the youth to be released or given 
the least restrictive disposition, the defender should inform them that whatever they say to the proba-
tion officer or other court personnel could be used against the youth at disposition. Any disclosure of 
misbehavior, drug use or criminal activity will influence the probation officer’s recommendation.  

•	 The defender should also inform the parents/guardian of the importance of the youth’s compliance with 
conditions of release and the family’s cooperation with the probation officer. Good behavior will lead to 
a more favorable outcome.

•	 If the parents/guardians want the youth to be given a more secure placement or punishment, the 
defender should choose carefully what they disclose to the parents/guardians. The defender may want 
to inform the parents/guardians about (and the benefits of) alternative placements in the community 
and the abuses associated with the various juvenile placements and facilities. This information may 
persuade the parents/guardians to align with the client’s dispositional goals.  

E. Talking to the Probation Officer

Prior to Dispositional Report

•	 In most jurisdictions, once a youth has been adjudicated delinquent for a crime, the probation depart-
ment is responsible for preparing and submitting a pre-sentence report to the court that the judge uses 
in making a final order of disposition (NOTE: these reports are sometimes called an “investigation and 
report” or a “social study”).

•	 These reports are very important and influential at disposition as they contain information about the 
client’s present offense, prior record, school attendance, behavior at home and drug use. The probation 
officer may include information as to whether the youth is remorseful for his or her acts as well as his or 
her success, or lack thereof, in community-based services provided pending disposition.  

•	 The probation officer will usually interview the youth and the parents/guardians before making a final 
recommendation.  

•	 If the client has not pleaded guilty but was adjudicated delinquent and intends to pursue appeals, de-
fense counsel must inform the client not to discuss the offense or remorse. The defender should let the 
probation officer know that this is his or her advice to the client, so the probation officer does not hold 
this against the client.
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•	 The defender should try to speak with the probation officer before these interviews and inform him 
or her of the youth’s successes and any positive information that may be influential. With the client’s 
permission, the defender might also want to share “negative” information, such as family challenges, 
mental health diagnoses, etc., if the defender believes this will positively influence the probation of-
ficer’s recommendations. The defender should be very strategic in deciding what information to disclose 
and how to frame it.

•	 The defender should consider requesting to attend the first interview with client and parents/guardians.

Practice Tip

Given that the probation officer crafts these reports and typically has a substantial amount of 
influence with the court, the juvenile defender should actively communicate and/or negotiate 
with the probation officer to try to get a more favorable recommendation for the client. The 
defender should try to get the probation officer to support the defense recommendation and 
proposed dispositional plan where possible. 

After the Dispositional Report and Before the Hearing

•	 The defender should make sure to get a copy of the probation officer’s pre-sentence report before the 
disposition hearing.  

•	 After the defender has reviewed the pre-sentence report, he or she should try to speak with the proba-
tion officer before the disposition hearing. If the probation officer has recommended or intends to 
recommend a restrictive disposition, the defender may convince the probation officer to change his or 
her recommendation in light of recent events or by disclosing information the probation officer may not 
have had when writing the report.  

•	 By reviewing the disposition report in advance, the defender can also better ascertain the bases for the 
probation officer’s recommendation and begin to prepare arguments that oppose it. 

•	 The defender may want to explain to the probation officer why the client refused discuss the offense or 
some other issue, (e.g., the defender told the client not to speak about the offense in light of a pending 
appeal), so the probation officer is aware that the client was not being purposefully uncooperative.

F. Mental Health Interviews and Evaluations of the Youth

Appropriateness of the Evaluation

•	 It is important for the defender to assess in advance whether an evaluation is appropriate based either 
on the nature of the offense or history (or lack thereof) of the youth.

•	 If a judge orders a mental health evaluation and the defender believes this would be detrimental to the 
client, the defender should object. 

Fifth Amendment Privilege 

•	 Before the youth speaks with mental health personnel, the defender should consider whether to advise 
the client to invoke his or her Fifth Amendment right to remain silent and refuse to interview with the 
examiner. Estelle v. Smith, 451 U.S. 454, 470-71 (1981); see also Mitchell v. United States, 526 U.S. 314, 
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329 (1999). See generally lourdes m. rosado & riya s. shah, ProteCting youth from self-inCrimination 
When undergoing sCreening, assessment and treatment Within the Juvenile JustiCe system. 

Caution

Whether or not a youth can invoke his or her Fifth Amendment privilege at a pre-disposition 
mental health examination will be determined by the law in the local jurisdiction. In certain ju-
risdictions, a child’s Fifth Amendment privilege lasts until the disposition is entered. See e.g., In 
the Matter of the Appeal in Pima County Juvenile Action No. J-77027-1, 679 P.2d 92 (Ariz. App. 
1984)); Tucker v. U.S., 571 A.2d 797, 799 (D.C. 1990) (witness protected from [Fifth Amendment] 
privilege because he had not yet been sentenced); Boswell v. U.S., 511 A.2d 29, 33 (D.C. 1986) 
(upholding Fifth Amendment privilege through sentencing); Ellison v. State, 528 A.2d 1271, 1278 
(Md. 1987) (upholding Fifth Amendment privilege through appeal); In re J.S.S., 20 S.W.3d 837, 
844-47 (Tex. App. 2000). However, the trainer should be sure to consult local statutes/case 
law to determine how far in the proceedings the Fifth Amendment privilege extends, and thus 
whether it will apply to pre-disposition mental health examinations. 

•	 Any information the youth gives to the examiner may be used against him or her at disposition to favor a 
more restrictive placement.  

•	 In some jurisdictions it is routine to order mental health examinations, while other jurisdictions only 
order them in special cases or at the youth’s request.  

•	 The defender should explain to the youth his or her right to remain silent and not answer questions dur-
ing the examination. However, the defender should carefully consider whether or not to advise the client 
to actually exercise that right.  

 ° When the judge is likely to impose a restrictive placement, regardless of findings in the psychologi-
cal exam, the defender may want to advise the client to cooperate with the mental health examiner, 
since failure to cooperate will be perceived negatively by the judge. A comprehensive evaluation 
with honest input from the youth may help the defender advocate for and the judge to impose a 
disposition tailored to the true needs of the youth.  

 ° The defender should then prepare the client for the types of questions that may be asked during the 
evaluation (i.e., criminal activity, drug and alcohol use, etc.) and inform the client that such admis-
sions may hurt the client at disposition.

 ° In jurisdictions where findings in the psychological report play a significant role in enhancing the 
scope and the length of the youth’s disposition, the defender may want to advise the client to remain 
silent. However, the defender should understand that some judges may view the youth’s invocation 
of his or her right to remain silent as non-cooperative behavior and evidence of lack of remorse. 
These views may also be reflected in the examiner’s report to the court.

 ° The defender may explain to the judge that the need to preserve the right for appeal has led the 
defender to advise the client not to participate in an evaluation. 

Prior to the Exam

•	 Many jurisdictions order a mental health examination prior to disposition. A mental health examiner will 
usually interview the client and prepare a report for the court to consider at disposition.  
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•	 The defender should try to speak with the mental health examiner before the client interview to shed 
light on the client’s demeanor and general attitude. This information may help the examiner interpret the 
client’s behavior during the interview without any misunderstanding.  

•	 The defender may provide or offer to provide documents (e.g., school records, mental health records, 
etc.) to the examiner, if such records would advance the client’s objectives.

•	 The defender should also stress to the examiner that making a recommendation to detain the client is 
inappropriate and not the purpose of the evaluation.  

After the Exam and Before the Hearing 

•	 The defender may want to speak with the psychiatrist or psychologist who wrote the report before 
the hearing. The defender may want clarification on anything that was confusing in the report, an 
explanation of the diagnoses, the bases from which conclusions and recommendations were drawn, 
recommended community programs and any additional information that has come up that may alter 
the final recommendation.  

•	 The defender may also want to use this opportunity to inquire about the expert’s qualifications, the num-
ber of times the expert was in contact with the youth, where those contacts occurred, what questions 
were asked during the interview, what answers were given and any other data that was used to draw 
conclusions when making a recommendation.  

 ° This information can be used by the defender during cross-examination in an evidentiary dis-
position hearing and will assist the defender in submitting written materials to the court for a 
non-evidentiary disposition hearing. (See the discussion on challenging the government’s expert in 
Lesson 29, Experts.)

G. Document Gathering, Mitigation Witnesses, Letters of Support and Exhibits

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What kinds of 
documents or exhibits should the defender gather before the hearing to support a more fa-
vorable disposition for the youth?” The trainer should then use the following Training Notes 
to guide the discussion. 

•	 School Records: The defender should obtain copies of the client’s school records, including atten-
dance records, report cards, special education documents and the Individualized Educational Program 
(IEP). These records will assist the defender in arguing for more appropriate dispositional placements, 
especially if the client has special education needs. Additionally, such records may be used to show the 
court the client’s success or improvement in school.  

•	 Program Records/Awards: If the client is in any afterschool, weekend or even detention program-
ming, the defender should get copies of any certificates of completion or achievement awards to show 
to the judge at disposition. Trophies, honors and certificates may be used as exhibits.

•	 Mitigation Witnesses: The defender should interview people who are close to the client and may 
testify to the youth’s good character or ability to benefit from the appropriate community-based treat-
ment plan.  
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Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Who might 
make a good mitigation witness in a typical juvenile case?” The trainer should then use the 
following Training Notes to guide the discussion.  

 ° Teachers 

 ° Social workers 

 ° Program counselors 

 ° Coaches 

 ° Employers 

 ° Ministers 

 ° Neighbors

 ° Family members and family friends

•	 Letters of Support: Mitigation witnesses should be asked to write letters about the youth that reflect 
his or her positive character. The defender should assist the witnesses in writing the letters to ensure 
their comments help the youth. 

 ° These letters should be shown to the probation officer, preferably before or while the probation of-
ficer is writing his or her pre-sentence report.  

 ° The letters may be offered as evidence at an evidentiary disposition hearing or included as attach-
ments to the defense’s disposition letter to the court in non-evidentiary disposition hearings.  

Caution

The defender should not wait until after the adjudication to begin collecting records relevant to 
disposition, but should request these at the beginning of the case.

H. Defense Request for Psychological Evaluations 

•	 The defender should understand his or her client’s social history at the beginning of the case to assess 
whether or not the youth may need an independent social history workup or psychological evaluation to 
counter any negative reports or assessments at disposition. (See Lesson 29, Experts for discussion on 
how to find and hire psychology/psychiatry experts.)

•	 For instance, the defender may want to hire a psychologist to show the client is not in need of 
services or rehabilitation. On the other hand, the defender may want the psychologist to evaluate the 
client and identify particular needs the youth may have to assist the defender in disposition planning. 
For example, a psychologist may conclude that the youth can benefit from services in the community, 
instead of placement.  

•	 If the defender secures the evaluation from private funding, the family’s funding, insurance or other 
non-court funding, the defender may decline to disclose results that will not help the client at disposi-
tion. The defender is not required to disclose such information to the prosecution or to the court. If the 
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evaluations are court-funded, the defender may still preserve the privilege by making it clear in his or 
her motion for funds and in the retainer agreement that the defense expert is being hired as a defense 
consultant for the purpose of assisting counsel at the disposition hearing.  

I. Consulting with a Social Worker, Expert or Other Mitigation Specialist

•	 The defender should consult with a knowledgeable social worker when developing a disposition 
plan for the client. Social workers are often aware of a range of programs and services. The juvenile 
defender should meet with a social worker soon after the first meeting with the client to discuss 
dispositional alternatives.

•	 A social worker can help develop a social history of the client; identify programs, activities and services; 
and make recommendations to the court. Having a social worker submit a report or even testify gives 
the court something to consider other than the probation officer. 

•	 It may be beneficial to enroll the client in a program before the disposition hearing to show that a plan is 
already underway and working, and that the youth is engaged and willing to stay out of trouble. This is likely 
to impress the probation officer and the court and lead to a more favorable dispositional recommendation.  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What other 
specialists or experts may be useful to consult with in connection with disposition?” The 
trainer should then use the following Training Notes to guide the discussion. 

•	 Mitigation specialist

•	 Cognitive limitations specialist (psychologist)

•	 Adolescent brain development specialist

•	 Normative sexual behavior specialist

•	 Speech Pathologist

III. Disposition Letter/Report

A. Purpose of a Disposition Letter/Report

•	 The defender should submit a disposition letter/report to the judge for the client before the disposition 
hearing. In most jurisdictions where the disposition hearing is non-evidentiary, the judge will primarily 
rely on written submissions and oral arguments at the hearing in making a decision.

•	 This letter, also called a sentencing memorandum, has several purposes:

 ° A disposition letter to the judge allows the defender to provide the court with documentation and 
carefully detailed arguments in support of a more favorable disposition for the client. This ensures 
that the court has had the opportunity to “hear” the defender’s arguments, whereas the judge may 
not have time to hear such arguments orally at the hearing.  

 ° A well-written disposition letter allows the defender to present facts and arguments in a more accurate 
and refined manner to the court. It also shows a level of professionalism on behalf of the defender.
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 ° The disposition letter is usually read by the judge before the hearing and will either complement or 
rebut the probation report that is also submitted to the court prior to the hearing.

B. Format of a Disposition Letter

•	 Memorandum vs. Letter: Depending on the jurisdiction, or the judge’s preference, a disposition letter 
can be written as either a formal memorandum or a letter to the court. The defender should understand 
the local custom and/or the judge’s preference.

•	 Attachments: The defender should attach any exhibits, such as letters of support or copies of awards, 
to the disposition letter. These attachments, as well as the disposition letter, will humanize the client.

•	 Length of the Letter: The defender should understand what the particular judge prefers. Some judges read 
all reports and disposition letters before the hearing and appreciate information in advance. Other judges have 
little patience for reading all of the reports and will primarily rely on oral arguments at the hearing.  

 ° If the defender knows that the judge will not read a long letter, the letter should be shorter in length with 
tight arguments articulating the most important points in support of the defender’s proposed disposition.

C. Content of a Disposition Letter: A Developmental Perspective

Practice Tip

The trainer should highlight the importance of a disposition letter particularly as it allows the 
defender to highlight the adolescent developmental perspective. Disposition letters may be 
useful even in jurisdictions that do not typically rely on such letters. The trainer should encour-
age defenders to add them to their practice. 

•	 General Mitigating Arguments: Nature and Circumstances of the Offense

 ° Minimal Participant: If the youth was a passive participant in the offense (the follower, not the 
leader) the defender may want to make this argument in the disposition letter.

 ° Pressure from Older Youth: If the youth was younger than other participants in the offense, the 
defender may want to emphasize that the client was pressured by older youths and would not 
ordinarily engage in such behavior.  

 ° Non-Violent Nature of Offense: As a general rule, the defender should never downplay the serious-
ness of the offense or minimize the harm that was done to the victim. However, the defender may 
mention that an offense was non-violent where there were no physical injuries, and argue that the 
youth is not a risk to the community.  

 ° Rare or Changed Behavior: The defender should emphasize the isolated nature of the offense and 
any positive change in the youth’s behavior since the offense to demonstrate that the offense is not 
a sign of the youth’s true character.  

 ° Remorse: The defender should also provide evidence that the youth is remorseful for his or her 
behavior and understands that what happened was wrong.  



Lesson 35: Disposition Advocacy 19

•	 Mitigation Arguments Using a Developmental Perspective

Note To Trainer

The trainer should make sure participants are aware of the United States Supreme Court cases 
that have adopted developmental science in recognizing that kids are different. Miller v. Alabama, 
132 S.Ct. 2455  (2012);  J.D.B. v. North Carolina, 131 S.Ct. 2394 (2011); Graham v. Florida, 130 S. 
Ct. 2011 (2010); Roper v. Simmons, 543 U.S. 551 (2005). The trainer should then engage partici-
pants in an interactive discussion by asking, “How have you used these cases and developmental 
science in your dispositional advocacy? Have you had any successes?” The trainer should then use 
the following Training Notes to guide the discussion. 

•	 Reframing the youth’s behavior within the larger context of adolescent development may help explain 
and mitigate the youth’s delinquent conduct.  Since there is great variation among adolescents regard-
ing their level of maturity, it could be particularly helpful to use specific examples from either the details 
of the offense or the youth’s psychosocial history to demonstrate the client’s developmental immaturity. 
For example: 

 ° Peer Influences: Adolescents, on average, are much more susceptible to peer influences than adults. 
Not surprisingly, adolescents, more so than adults, have a tendency to engage in riskier behavior 
in the presence of peers. If the client was a participant in an offense along with other youth, the 
defender can highlight the role that the presence and pressure from other youth may have played in 
the commission of an offense. The youth’s psychosocial history may also yield examples of how he 
or she may be particularly susceptible to the influence of peers. 

 ° Sensation-Seeking and Impulsivity: It may help to place the youth’s commission of the present 
offense in the larger context of adolescents’ tendencies towards sensation-seeking and impulsiv-
ity. Thus the youth’s behavior in the commission of an offense is not necessarily the result of “bad” 
or “fixed” character traits, but may be associated with his or her particular developmental stage. 
We do know that as youth mature out of adolescence, they engage in less sensation-seeking and 
impulsive behavior. 

•	 Addressing Client’s Needs: Defense counsel will need to engage in problem-solving to address the 
client’s needs and adverse circumstances. For example:

 ° If there is tension in the family home, the defender may want to discuss family counseling with the client;

 ° If the client has a history of drug abuse, the defender may want to discuss drug treatment options 
with the client; and/or

 ° If the client has been failing or excessively absent from school, the defender may want to enlist a 
special education consultant to meet with the client.

•	 Developmental Perspective on Dispositional Alternatives: In reframing the youth’s behavior from 
a developmental perspective, it is equally important to explain how the least restrictive environment 
could better support the youth’s developmental transition into positive adult roles. 

 ° The goal of rehabilitation/treatment is to provide an optimal environment for the youth to attain 
necessary developmental goals of peer affiliation, mastery, competency and autonomy. Ultimately, 
shaping a disposition to include such goals increases the likelihood of the youth maturing into a 
more productive member of his or her community. 
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 ° Sanctions should not jeopardize these developmental goals as they may potentially “arrest” devel-
opment and sabotage a successful transition from adolescence to adulthood.  

IV. Timing of the Hearing 

A. Immediate Disposition

•	 It is common practice in many jurisdictions for the judge to enter a disposition order immediately after 
trial or plea. There are advantages and disadvantages to this practice.  

•	 Immediate disposition is often advantageous when the youth is likely to receive a short term of proba-
tion or other non-restrictive disposition. Immediate disposition prevents unnecessary detention and 
starts the clock on any term of disposition. Immediate disposition is also advantageous when it prevents 
the probation officer and the court from extensively investigating the youth’s history and potentially 
discovering information to support a more restrictive or intrusive disposition. 

•	 The disadvantages of immediate disposition include the risk of impersonalized disposition plans that 
focus too much on the nature and circumstances of the offense and not enough on the strengths and 
needs of the individual youth. 

•	 The defender should begin preparing for disposition as soon as he or she is appointed to the case. If 
immediate disposition is common in the local jurisdiction, the defender should bring any documents, 
letters of support or other exhibits to the trial or plea. The defender may also request a continuance, 
with the client’s consent, if more time is needed to investigate programs and services or to gather more 
information about the youth. If the disposition is continued, the defender should request a continuance 
and ask that any delay in time be counted toward the youth’s term of disposition. 

B. Detained Youth

•	 Most jurisdictions require that the disposition hearing be held within a certain number of days after the 
fact-finding hearing if the youth is detained. The defender should press the court to hold the disposition 
hearing within the statutory period, especially if the defender knows that there is a strong possibility 
that the judge may be willing to release the youth into the community.

•	 On occasion, with consent of the client, the defender may not want to enforce this rule. The defender 
may want to give the youth more time to demonstrate good behavior to get a more favorable disposition 
order from the judge. However, the defender should be sure that the youth is able to do well pending 
the disposition hearing.  

C. Released Youth

•	 If the youth is not detained, the defender should encourage the youth to use the time to demonstrate 
good behavior to the court. The defender should work with the youth and the youth’s family to set up 
services and programs that will impress the court and benefit the youth. The defender should make sure 
the client has a clear understanding of all conditions of release pending disposition.

•	 If there is a greater risk that the youth will get into more trouble or will not be able to comply with cer-
tain conditions pending disposition, it may be more beneficial to request a speedy disposition hearing.  
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V. Non-Evidentiary Disposition Hearings 

A. Overview of Non-Evidentiary Disposition Hearings

•	 Non-evidentiary disposition hearings are common in most jurisdictions. The probation officer, the pros-
ecutor, the defender, the youth and his or her parents/guardians are generally present for the hearing.  

•	 The hearing is not formal. The probation officer is usually asked to speak and give a dispositional recom-
mendation. The prosecutor may then speak, usually agreeing with the probation officer’s recommenda-
tion. The defender should make any oral arguments on certain issues, especially if the client does not 
want the recommended disposition.  

•	 The defender may present documentary evidence (i.e., letters of support and awards) to supplement the 
oral arguments made to the court.  

•	 Oral arguments should be based on the law or a combination of law and facts to support the client’s 
desired disposition. The defender may argue that there is no statutory basis to order the recommended 
disposition based on the youth’s ties to the community and lack of a prior record.  

•	 Even in jurisdictions where informal non-evidentiary hearings are the norm, defense counsel should 
consider requesting formal hearings and/or requesting opportunities to cross-examine the probation 
officer or other witness who have made negative recommendations to the court. If incarceration is likely, 
the defender should insist on a hearing as a due process right.

B. Counseling Client About Speaking to the Court

•	 While some judges do like to hear from the youth at disposition, the defender will have to decide 
whether or not it is strategically advantageous to have the client speak.

•	 The defender should prepare the client to address the court. Some judges will want to hear from the 
youth, and the youth should know what he or she will say.  

•	 Generally, the client should know how to answer the following questions:

 ° What lessons have you learned from your wrong behavior?

 ° How do you feel about what you have done? (In other words, is the youth remorseful for his or 
her behavior?)

 ° What do you plan to do in the future?

•	 The defender should go over these questions with the client and review answers.    

•	 The defender should encourage the client to tell the judge about his or her accomplishments and current 
activities in the community.

•	 If the client intends to appeal, the attorney should explain to the court that he or she has advised the 
client not to discuss or admit the offense, but the client would nevertheless like to make a general 
statement to the court.
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C. Counseling Parents/Guardians About Speaking to the Court  

•	 If the youth’s parents/guardians want the least restrictive disposition for their child, the defender should 
tell the parents/guardians to emphasize anything positive they can say about the youth.

•	 The parents/guardians should mention any positive changes in the youth’s behavior and improvement 
with familial relationships to the court.  

•	 The parents/guardians may also inform the judge about improvements at school, compliance with 
curfew or any other afterschool activities the youth participates in.

•	 Defenders should let parents/guardians vent to them about problems with the youth prior to entering 
the courtroom, stressing the detrimental impact that negative information about the youth will have on 
the disposition and possibly on any appeal that is pending. 

D. Victim Impact Statements

•	 Victim impact evidence is increasingly common in juvenile delinquency cases. Victims are often allowed 
to talk about both the financial and emotional impact of the youth’s crime. 

•	 The juvenile defender should prepare the youth and his or her parents/guardians for victim impact 
evidence. The youth will need to make eye contact with the victim and be respectful.

•	 Often it is in the youth’s (and the victim’s) interest for the youth to offer either a written or oral apology 
for his or her conduct. However, it is important to remember that a full apology may not be possible if 
the youth was adjudicated at trial and intends to appeal the verdict.

 ° A possible solution would be to have the client write an essay on the crime, without an admission.

•	 If willing and able, the youth and the youth’s family should be ready to address restitution. See further in 
the lesson for discussion on how to challenge restitution.

VI. Evidentiary Disposition Hearings 

A. Right to an Evidentiary Hearing

•	 The defender may request an evidentiary hearing based on statutory and due process grounds in the 
state and federal Constitution.  

•	 In most jurisdictions, an adjudication of delinquency is not enough for a final order of disposition and 
continued jurisdiction over the youth. The court needs to find not only that the youth has committed a 
delinquent act, but that the youth is also in need of care and rehabilitation.  

•	 At an evidentiary hearing, the government will call witnesses and introduce evidence to demonstrate 
that the youth is in need of care and rehabilitation and that the requested disposition is appropriate for 
the youth. The youth will have an opportunity to confront and cross-examine witnesses against him or 
her and offer evidence in his or her defense. See People v. Superior Court of Los Angeles, 190 Cal. Rptr. 
721 (1983); Norwood v. City of Richmond, 128 S.E.2d 425 (1962). The court should make specific findings 
of fact adverse to the youth if the court intends to impose a more restrictive disposition.

•	 Where an evidentiary hearing is not provided by statute, the defender may argue that due process 
requires that the youth have a hearing. See Specht v. Patterson, 386 U.S. 605 (1967).  
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•	 Like any evidentiary hearing, the disposition can be confusing and disorienting to the youth. The de-
fender should communicate with the client about what is happening and advise the youth about the key 
people in the courtroom.

B. Waiving the Right to an Evidentiary Hearing 

•	 The defender may not want to request an evidentiary hearing if the probation officer and prosecutor are 
recommending a favorable disposition that the client wants to or will accept.

•	 The defender may want to waive an evidentiary hearing when the probation officer is recommending 
a disposition that is less restrictive than what the judge may order. Even if the recommended disposi-
tion is not one that the client wants, the youth may be better off waiving the evidentiary hearing if it is 
unlikely that the judge will be persuaded toward a more favorable disposition.  

 ° However, if it is not likely that the judge will be persuaded, the youth may not want to waive the 
evidentiary hearing and instead require the judge to make a finding of fact for appeal.  

 ° If it is likely that the youth is going to be incarcerated, the defender should insist on a full hearing as 
a due process right.

C. Conducting an Evidentiary Hearing

•	 Purpose of a Disposition Hearing: There are two questions the court generally must answer at the 
disposition hearing:

 ° Is the youth in need of services to protect himself or herself or to protect the state?

 ° If the youth is in need of services, what should the final disposition order be?  

•	 Challenging the State’s Presentation of Evidence: Often, the judge gives considerable deference 
to probation officers. However, the defense counsel should not take the probation officer’s report at face 
value. Possible objections to the probation officer’s evidence include:

 ° The probation officer failed to correct errors in the report flagged by the parents/guardians or youth

 ° The probation officer has no personal knowledge and the source has no basis to know informa-
tion either

 ° Probation officer not qualified to offer opinion

 ° Conflict of interest

 ° Bias 

•	 Rules of Evidence

 ° Hearsay is generally admissible at disposition hearings in most jurisdictions.  Many jurisdictions only 
require that the evidence proffered be relevant and material.

 ° The defender may challenge hearsay as unreliable and a violation of due process. See Townsend v. 
Burke, 334 U.S. 736 (1948). If there is no dependable source, third-party information should not be 
accepted as evidence. Example: triple hearsay or out-of-date information.
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•	 Cross-Examination of Probation Officer/Mental Health Expert

 ° Subpoena the Probation Officer or Expert

a. If the probation officer or expert who wrote a report is not generally expected to show up to the 
disposition hearing, the defender may need to subpoena or file a motion requiring him or her to 
be present for cross-examination.

 ° Strategies

a. Oftentimes, probation officers conduct very cursory investigations and make their recommenda-
tions based on the offense and juvenile history of the client. The defender may develop a cross-
examination in which he or she reviews all of the things the probation officer did not do (e.g., 
contact anyone at the school); this is especially effective when the defender’s social worker or 
the defender himself or herself has engaged in an investigation and uncovered relevant informa-
tion worthy of the court’s consideration.

b. If the defender wants to show that the youth has particular treatment needs, this may be 
done through cross-examining the mental health expert about those needs and the benefits of 
certain programming.  

c. If the defender wants to show that the mental health expert’s recommendation is flawed and 
unreliable, the goal of cross-examination should be to discredit the expert’s conclusions. (For 
further discussion on challenging the government’s expert, see Lesson 29, Experts.)

d. The defender may want to discredit the expert’s recommendation on the ground that it does not 
adequately address the youth’s treatment needs.  

 ° Cross-Examination of a Victim/Challenging Restitution 

a. The juvenile defender must strike a delicate balance when cross-examining a victim at disposi-
tion. The defender does not want his or her client to appear unsympathetic or lacking in remorse 
because of the lawyer’s aggressive tactic with the complainant. 

b. However, the defender has an obligation to protect the youth’s due process rights at disposition 
or at a restitution hearing. Counsel should request written documentation of any alleged dam-
ages and losses as well as information about any insurance deductibles. 

c. The defender may also be able to elicit information and views from the complainant to demon-
strate the complainant’s willingness to forgive and desire that the youth not be incarcerated. 

d. The defender should also remind the court that a primary goal of disposition is ensure that the 
youth has care and rehabilitation.

•	 Presenting a Defense

 ° The defender may produce evidence (i.e., letters of support, etc.) and may call witnesses at the 
evidentiary hearing to support the client’s desired disposition.  
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 ° Witnesses may include the youth’s parents/guardians, defense experts who have evaluated the 
youth, teachers, coaches, counselors, social workers and adult family friends who can provide fac-
tual information in support of the defense.  

 ° The defender must determine a defense theory of disposition:

a. The youth is not in need of care or rehabilitation.

b. The youth needs particular services and rehabilitation not recommended by court personnel.

c. The youth needs only the least restrictive placement to satisfy the concerns of the court and 
the community.  

 ° The defender should propose a well thought-out disposition plan to the court in support of his or 
her theory. Should the court conclude that the probation officer’s or expert’s recommendations are 
insufficient, it will benefit the defender to have a better disposition plan in mind that the court may 
be more inclined to adopt.

a. The disposition plan must satisfy the youth’s needs and should be creative.  The court will want 
to support a plan that addresses the youth’s needs while also protecting the community.  

•	 Findings of Fact and Conclusions of Law

 ° The defender should have the judge state on the record the reasons and conclusions behind the final 
order of disposition. This improves the client’s record for appeal. See Specht v. Patterson, 386 U.S. 605, 
610 (1967). The court should make specific findings of fact on the reasons for the disposition ordered.  

 ° The defender should also request that the court specify the rehabilitative services that the state, 
probation department or facility must provide.  
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VII. Forensic Exercise: Disposition Planning 

Note To Trainer

The trainer should distribute the Participant Copy of the Forensic Exercise and give participants 
approximately 10 minutes to read it. The trainer should then facilitate a 25-minute discussion on dis-
position planning. The discussion should address the offense, the disposition options available to the 
judge, victim impact evidence, the youth’s attitude towards the offense and the youth’s prior history, 
education and home life. Discussion Points have been provided so that the trainer will have a guide 
for this portion of the exercise. At the end of the exercise, the trainer should act as a disinterested 
judge and get the participants to stand up and make convincing arguments for their dispositional 
recommendation.

FORENSIC EXERCISE:  DISPOSITION LAW AND ADVOCACY

Participant Instructions: You are being provided with a fact pattern that includes a summary of the offense, facts 
learned from the client interview and social factors relevant to your client. You will have approximately 10 minutes to 
read the fact pattern and think about the questions that follow. The trainer will give further instructions.

Janet Ford is a sixteen-year-old, African-American female 
who has been adjudicated delinquent for the offense of 
Unauthorized Use of a Vehicle (Passenger) and Felony De-
struction of Property. Janet was the backseat passenger 
in a stolen 2005 Ford Explorer that led police on a brief 
chase until the driver crashed into a parked car. When the 
car crashed, the driver and other passengers began to flee. 
Janet was the only passenger apprehended. The driver 
and other passengers were never caught. The owner of 
the stolen Ford Explorer is very angry and wants Janet to 
be locked up. The damage to his car caused him to miss 
work for an entire week and he had to pay $2500 dollars 
out of pocket for the repairs because he only had liability 
insurance. The owner of the hit car is an elderly woman 
who lives with her adult daughter. She does not want to 
see Janet locked up, but believes that Janet must be held 
accountable in some way and must realize that she is lucky 
that she did not kill anyone and that she did not get hurt.  

Janet has insisted all along that she did not know that the 
car was stolen until the cops started to follow them and 
tried to pull the car over. Janet only started to run because 
she knew the cops would not believe her. She claims that 
the driver pulled up next to her that day as she was walk-
ing to a friend’s house. The driver told her he had borrowed 
the car from his cousin and to hop in for a ride. The driver 

is a friend from the neighborhood who goes by the name of 
“Fats,” but Janet says that she does not know his real first 
or last name, where he lives or how to contact him. She did 
not know the other passengers in the car.

Janet wants you to ask the judge to put her on probation 
again because she knows she can stay out of trouble. Ja-
net has two prior arrests. She was arrested at age 13 for 
Possession of Marijuana. She pleaded guilty and received 
inactive probation for six months as part of a deferred dis-
position. She completed the terms successfully, resulting in 
the dismissal of the case. Just four months ago, Janet was 
arrested with a group of two other girls for Simple Burglary 
of a Motor Vehicle when the police officer saw her and two 
friends rummaging around inside an unlocked car at about 
11:00 p.m. The case was Nolle Prosequi’d when the vic-
tim declined to appear since nothing had been damaged or 
stolen. Janet has several arrests for violating her curfew in 
the past, but has been mostly compliant with the electronic 
monitoring she has been on since this latest arrest.

Janet is a regular education student repeating the 9th grade 
this year. She was also held back once in 8th grade for fail-
ing to pass the state competency exam and in 6th grade 
because of her grades. Janet also has very poor school at-
tendance. Her teachers report that Janet is not disruptive 
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when she is in class, but appears frequently off task and 
bored. Janet’s JV soccer coach was the only teacher with 
anything positive to say. He says that Janet exhibits real 
leadership when she plays team sports. Coach says that 
Janet is an excellent forward and was one of the best play-
ers on the freshmen team last year. However, Janet’s poor 
grades made her ineligible to participate on the team.  

Janet lives with her mother, little sister and her mother’s 
boyfriend. Janet’s house is small and in need of repairs in 
a low-income, high-crime neighborhood. The inside of the 
house is messy and smells like marijuana when you visit. 
It is very hard to keep Janet’s mother focused on the con-
versation when you speak with her. You suspect that the 

mother may have a mental health condition or addiction 
issues. She expresses grave concern that Janet is going to 
get killed or become pregnant if she keeps hanging out on 
the streets like she has been doing ever since her real dad 
got killed in a drive-by shooting when she was 10 years old. 
Her mother is skeptical of Janet’s ability to change and pre-
fers that she be locked up to protect her from the streets. 
You believe her concern is sincere, but when you talk to her 
about getting Janet into some programs, she says that she 
cannot be running around behind Janet all day because she 
has her own problems to deal with. Janet says that she and 
her stepfather do not get along very well and often “get 
into it,” but would not elaborate any further.  

The handout instructions will tell the participants to “Jot down answers to the following 
questions and wait for the trainer to start discussion.”

•	 What disposition is the probation officer likely to request?

•	 What disposition is the government likely to request?

•	 List all issues that the probation officer, judge and prosecutor are likely to be concerned about. 

•	 How will you respond to each of the concerns identified above? (i.e., What creative solutions 
can you offer to allay the concerns?)

•	 What positive information can you bring out to the court?

•	 What disposition do we want?

•	 Write out your best arguments to support the disposition you want.

Note To Trainer

After the participants have had time to read their scenarios and consider the ques-
tions, the trainer should facilitate a 25-minute discussion on the questions, using the 
Discussion Points provided. While there are a lot of issues and options for treatment/
services, it is important to remind the participants throughout the proceedings that: 
1) they do not have to disclose everything they learn about the client; and 2) more 
services are not always a good thing: oftentimes, they may not be necessary or the 
local providers may not be effective, and by having them court-ordered, you run the risk 
of placing the client in a position of violating conditions of probation if she does not 
take advantages of the services. Instead, it might be better to arrange for the provision 
of services informally. 

The trainer should remind participants that they must get client’s approval before making any 
treatment/services/other disposition recommendations.

BRAINSTORMING EXERCISE
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Question Answer
Do you think probation will recommend secure care? Take a vote
Do you think the judge will order that Janet be 
placed in a secure facility?

Take a vote

Legally, what factors can be considered in deciding 
between probation and commitment?

Trainer should research the relevant statute(s) 
and fill in the answer.

In this case, what factors and issues will be of 
concern for the probation officer, the prosecutor and 
the court?

1)  Damage to stolen car and parked car and finan-
cial hardship caused to victims

2) Desires of car owner

3)  Potential for death or serious harm to  
other victims

4) Victims’ losses in this case

5)  Appearance that Janet is not accepting responsi-
bility for her participation in  
the crime

6)  Belief that Janet is harboring a criminal by not 
snitching on the driver

7) Escalating pattern of offenses

8) Poor educational performance

9) Poor school attendance

10) Lack of family support/family dysfunction

Offense: Janet Ford is a sixteen-year-old, African-American female who has been adjudicated delin-
quent for the offense of Unauthorized Use of a Vehicle (Passenger) and Felony Destruction of Property. 
Janet was the backseat passenger in a stolen 2005 Ford Explorer that led police on a brief chase until 
the driver crashed into a parked car. When the car crashed, the driver and other passengers began to 
flee. Janet was the only passenger apprehended. The driver and other passengers were never caught.

Question Answer
What disposition options are available to the court 
for this offense? Can Janet be incarcerated for this 
offense? If so, for how long?

Trainer should research the relevant statute 
and fill in the answer.

DISCUSSION POINTS: COURT/STATE CONCERNS – ISSUE SPOTTING: 
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Victim Impact: The owner of the stolen Ford Explorer is very angry and wants Janet to be locked up. The 
damage to his car caused him to miss work for an entire week and he had to pay $2500 dollars out of pocket 
for the repairs because he only had liability insurance. The owner of the hit car is an elderly woman who 
lives with her adult daughter. She does not want to see Janet locked up, but believes that Janet must be 
held accountable in some way and must realize that she is lucky that she did not kill anyone and that she did 
not get hurt. 

Question Answer
What rights does a victim have in your jurisdiction? Trainer should research the relevant statute(s) 

and fill in the answer.
What can you do to mitigate the harm caused by 
the victim’s attitude about the offense and Janet?

•	 Which of these approaches is effective/
ineffective in this particular case?

1)  The defender should interview the victims before-
hand about how an apology, restitution, and/or 
entry into programs from Janet would affect the 
victim’s attitude

2)  Use cross-examination to portray victim as 
unreasonable 

3)  Ignore victim’s testimony and statement and 
focus on Janet’s strengths

4)  Have Janet offer a written or oral apology to both 
victims

Can Janet legally be ordered to pay restitution?

•	 Does it matter she wasn’t the driver?

•	 Does restitution include lost wages?

Trainer should research the relevant statute(s) 
and fill in the answer.

Janet’s Attitude Towards the Offense: Janet has insisted all along that she did not know that the car was 
stolen until the cops started to follow them and tried to pull the car over. Janet only started to run because 
she knew the cops would not believe her. She claims that the driver pulled up next to her that day as she 
was walking to a friend’s house. The driver told her he had borrowed the car from his cousin and to hop in for 
a ride. The driver is a friend from the neighborhood who goes by the name of “Fats,” but Janet says that she 
does not know his real first or last name, where he lives or how to contact him. She did not know the other 
passengers in the car. Janet wants you to ask the judge to put her on probation again because she knows 
she can stay out of trouble.

Question Answer
How does her attitude affect your decision to put 
Janet on the stand or speak directly to the judge?

Discuss with participants.

Do you try to get Janet to admit more knowledge or 
responsibility or give up her friend? What does that 
conversation look like?

Discuss with participants. Note this is a conversa-
tion you want to have early and make sure the 
client understands that the probation officer will 
ask her about her attitude toward the offense when 
preparing the pre-sentencing report.
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Prior History: Janet has two prior arrests. She was arrested at age 13 for Possession of Marijuana. She 
pleaded guilty and received inactive probation for six months as part of a deferred disposition. She complet-
ed the terms successfully, resulting in the dismissal of the case. Just four months ago, Janet was arrested 
with a group of two other girls for Simple Burglary of a Motor Vehicle when the police officer saw her and 
two friends rummaging around inside an unlocked car at about 11:00 p.m. The case was Nolle Prosequi’d 
when the victim declined to appear since nothing had been damaged or stolen. Janet has several arrests for 
violating her curfew in the past, but has been mostly compliant with the electronic monitoring she has been 
on since this latest arrest.

Question Answer
On the whole, does this prior history gravitate to-
wards helping or hurting Janet stay out of juvenile 
secure detention?

Discuss with participants.

What spin is the government likely to put on it? Escalating pattern of criminality

Out late without supervision 

What spin can you put on it? Non-violent behavior resulting from peer pressure 
and lack of motivation. She is not a bad kid. She 
just needs community-based services /involvement 
in productive activities to help her become a leader 
and productive citizen (careful about over-recom-
mending services).

How do you deal with the dismissed burglary 
charge? 

Legally, the dismissed burglary charge is not sup-
posed to be a factor, but the judge will know about 
it because it is in the court file. The defender will 
have to make a strategic decision about whether 
to ignore the burglary, object to the court’s con-
sideration, argue Janet’s actual innocence of the 
burglary or emphasize the record of only one non-
violent prior adjudication.

Education: Janet is a regular education student repeating the 9th grade this year. She was also held back 
once in 8th grade for failing to pass the state competency exam and in 6th grade because of her grades. Janet 
also has very poor school attendance. Her teachers report that Janet is not disruptive when she is in class, 
but appears frequently off task and bored. Janet’s JV soccer coach was the only teacher with anything posi-
tive to say. He says that Janet exhibits real leadership when she plays team sports. Coach says that Janet is 
an excellent forward and was one of the best players on the freshmen team last year. However, Janet’s poor 
grades made her ineligible to participate on the team. 



Lesson 35: Disposition Advocacy 31

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

Question Answer
On the whole, does Janet’s educational situation 
help or hurt her chances of being detained? Why?

Discuss with participants.

What recommendations might you make at disposi-
tion regarding Janet’s education?

•	 What are concerns with making some of 
these recommendations?

1) Special education evaluation

2)  Psychiatric evaluation to see if medication is an option 
(be careful about making this recommendation – may 
be better to try to arrange outside-the-court context)

3)  Placement in a GED program or GED/Job Training 
program

4) Tutoring program
What can be done with regard to education prior 
to disposition?

1) Get records

2) Request special education evaluation

3) Get recommendations from teachers

4) Get improved attendance from Janet

Home Life: Janet lives with her mother, little sister and her mother’s boyfriend. Janet’s house is small and in need 
of repairs in a low-income, high-crime neighborhood. The inside of the house is messy and smells like marijuana 
when you visit. It is very hard to keep Janet’s mother focused on the conversation when you speak with her. You 
suspect that the mother may have a mental health condition or addiction issues. She expresses grave concern that 
Janet is going to get killed or become pregnant if she keeps hanging out on the streets like she has been doing 
ever since her real dad got killed in a drive-by shooting when she was 10 years old. Her mother is skeptical of 
Janet’s ability to change and prefers that she be locked up to protect her from the streets. You believe her concern 
is sincere, but when you talk to her about getting Janet into some programs, she says that she cannot be running 
around behind Janet all day because she has her own problems to deal with. Janet says that she and her stepfa-
ther do not get along very well and often “get into it,” but would not elaborate any further. 

Question Answer
What does Janet’s home life tell you about services 
she might need?

1) Grief counseling due to her father’s death

2)  Drug counseling due to prior marijuana adjudica-
tion and smell of weed in home

3)  Anything from family counseling to emergency 
foster care or living with a relative if her stepfa-
ther is physically abusing her

4) Parenting classes or counseling for her mother

What do you do if the mother insists that you call 
her to the stand?

Discuss with participants.

The defenders should remember that they represent 
Janet and not her mother.  
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Question Answer
Looking at the chart we developed: what status, 
sleep and schedule do you think would work best 
for Janet’s success?

•	 Realistically, which is the judge most likely 
to accept?

•	 Realistically, which is Janet most likely to 
accept

Discuss with participants.

What factors mitigate in favor of probation or make 
it less likely that Janet will get time in detention for 
these offenses?

1) Not the driver

2) No one was actually hurt

3) No prior violent arrests or adjudications

4)  Proven herself capable of succeeding under court 
supervision

5)  Educational problems don’t involve violence or 
disruptiveness and might be remedied through 
special education services or other untried 
interventions

6)  Has never received counseling, medication and 
other services, so we can’t say she’s not amenable

7)  Through soccer has shown she can be motivated 
at structured activities and things she likes

8)  Incarceration won’t help family dysfunction at all, 
so it’s better to keep her home and address the 
root of the problem

DISCUSSION POINTS: DISPOSITION ARGUMENT – MITIGATING FACTORS  
AND ARGUMENT
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Question Answer
In a sentence or two, summarize the potential main 
argument/narrative/theory of disposition you’re go-
ing to present to the judge about Janet?

•	 Which of these is most likely to result in 
probation?

•	 Which of these is going to be ineffective or 
make the judge angry?

1)  Janet has never had a probation officer or been 
court-ordered to enroll in services. We owe it to 
her and to society to try probation first before 
looking at removal from the home.

2)  Janet was not the driver and had no control over 
the driver’s decision to lead police on a chase and 
crash the car. Probation is the appropriate punish-
ment given her minimal level of involvement in 
the crime.

3)  Janet was wrongfully convicted, but even if she did 
do it, the fact that she was not the driver makes her 
less culpable and deserving of probation.

4)  Janet’s problems can be traced to a lack of family 
support but committing her is not going to fix that 
problem. The only real solution is to put both her 
and her parents in services.

5)  Janet needs more support than her family can 
offer right now. Detention is not the answer as she 
can succeed in a residential job training program or 
moving to a relative’s house or independent living.
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Question Answer
Who could the State call as witnesses at the dispo-
sition hearing?

•	 How will you deal with their testimonies at 
disposition?

1)  Probation officer preparing the pre-sentencing report

2) Victim – car owner

3) Victim – parked car owner

Who could you call as a witness?

•	 Anyone not mentioned in the hypo narrative?

What are the pros and cons of calling each potential 
witness listed? Which are likely to support/detract 
from your theory of disposition?

1)  Social worker to present social history and make 
recommendations.

2) Client

3) Mother

4) Stepfather

5) Coach

6) Other family members

7) Neighbors

8) Pastor

9)  Service Provider who defender helped Janet get 
involved with since her arrest or adjudication

10)  Service Provider the defender referred her to and 
is willing to accept her if she is given probation

11)  Someone who has performed an educational, 
mental health or other type of evaluation making 
a diagnosis or recommending particular services

What kind of documents or exhibits could you submit 
along with the disposition report/planning letter?

1) Awards and Recognitions Janet has received

2) Good report cards or even As on tests or papers

3)  Letters of support from coach, teachers, neigh-
bors, service providers

4)  Letters stating she would be accepted into ser-
vices or programs if referred by the Court

5) Apology or other letter from the Client

6) Art, poetry, etc., from the client 

DISCUSSION POINTS: WITNESSES AND EXHIBITS FOR DISPOSITION
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Note To Trainer

The trainer should now act as a disinterested judge and get the participants to stand up and make 
convincing arguments for their disposition recommendation.  Depending on the size of the group 
and the number of trainers available, the trainers may consider breaking the participants into 
smaller groups, each with their own trainer/judge so that more participants will be able to practice 
disposition arguments and receive feedback.  This lesson envisions 35 – 40 minutes of practice by 
participants in front of a judge.  Depending on the time allotted for the training and the number of 
participants, the trainer may adjust this.




