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JTIP Unit IX: Trial Skills 
Lesson 31, Closing Argument  (1.5 Hours to 3 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will demonstrate understanding of strategies and techniques for developing and delivering a com-
pelling and effective closing argument.

Objectives
Juvenile defender will:

•	 Understand the importance of closing argument;

•	 Review the legal standards governing the court’s determination of guilt or innocence;

•	 Discuss the role of narrative, themes, and storytelling in developing a compelling closing; 

•	 Discuss the effect of inferences and presumptions; and

•	 Learn strategy and techniques for developing a compelling closing argument. 
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Training Materials:
•	 Video: Defense Attorney Jordan Savage’s Closing Argument: The Flawed Good Samaritan available at http://

www.youtube.com/watch?v=JkNUsz5h2mg  (trainer to provide this or other video clip of an inspiring/memo-
rable closing)

•	 Forensic Exercise A: Formulating Arguments

•	 Forensic Exercise B: Using Impeachment

•	 Forensic Exercise C: Character Witnesses

•	 Forensic Exercise D: Delivering a Closing Argument

•	 Local statutory provisions governing Possession With Intent to Distribute a Controlled Substance (trainer to 
provide – used in the Forensic Exercise)

•	 Strategy Chart (used in the Forensic Exercise)

Supplemental Materials:
•	 Transcript: Defense Attorney Jordan Savage’s Closing Argument: The Flawed Good Samaritan 
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Trainer’s Overview

Note To Trainer This training is most effective when taught in conjunction with Lesson 12—Theory of the Case.

I. Inspiring Closing Arguments (30 minutes)

•	 To inspire participants and get them in the frame of mind for the discussion about closing argument, the trainer 
may start the training off with a video clip from an inspiring or otherwise memorable closing argument. The clip 
should provide a springboard for a conversation about the components of an effective closing argument. The 
trainer may be able to obtain a clip from Court TV or elsewhere. In lieu of other video, the trainer may consider 
a clip from The Flawed Good Samaritan closing to illustrate how the defender can use a clip to trigger discus-
sion with participants. The clip can be found at: http://www.youtube.com/watch?v=JkNUsz5h2mg. Should the 
trainer not have access to audio-visual equipment, a transcript of The Flawed Good Samaritan closing is avail-
able in the Supplemental Materials. 

A. Show Excerpt from An Inspiring or Effective Closing or The Flawed Good Samaritan

B. Analyze the Closing: Points for Discussion from The Flawed Good Samaritan

II. The Right and Importance of Closing Argument (15 minutes) 

•	 The trainer should explain the legal foundation for the right to make a closing argument and discuss the impor-
tance of closing argument in helping the fact-finder understand the defense theory of the case. 

A. The Right to a Closing Argument 

B. The Importance of a Closing Argument

C. The Components of a Closing Argument

III. General Guidelines and Tips for an Effective Closing Argument (15 minutes)

•	 The trainer should provide an overview of how to organize an effective closing argument and offer tips on how 
to deliver it convincingly.

A. Organizing the Closing Argument – Basic Structure

B. Other Guidelines or Tips for Delivering an Effective Closing Argument

C. Notes About Bench Trials

IV. Forensic Exercises: Closing Argument (30 minutes - 2 hours)

•	 There are four Forensic Exercises provided in this lesson to guide participants in using theory, theme, infer-
ences, and character evidence in developing effective closing arguments.  Depending on time, the trainer may 
use one or all four of the Forensic Exercises. 
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•	 For each Forensic Exercise, the trainer should give participants 10 minutes to read the fact pattern, think about 
the corresponding questions, jot down notes, and be prepared to give a five-minute closing after discussion.  

 ° Forensic Exercise A: Formulating Arguments

 ° Forensic Exercise B: Using Impeachment

 ° Forensic Exercise C: Character Witnesses

 ° Forensic Exercise D: Delivering a Closing Argument
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Trainer Notes
I. Inspiring Closing Arguments 

A. Show Excerpt from An Inspiring or Effective Closing or The Flawed Good Samaritan Closing

Note To Trainer

To inspire participants and get them in the frame of mind for the discussion about closing 
argument, the trainer may start the training off with a video clip from an inspiring or other-
wise memorable closing argument. The clip should provide a springboard for a conversation 
about the components of an effective closing argument. The trainer may be able to obtain a 
clip from Court TV, YouTube or elsewhere. In lieu of other video, the trainer may consider a 
clip fromThe Flawed Good Samaritan closing described below to illustrate how the defender 
can trigger discussion with participants. The clip can be found at: (http://www.youtube.com/
watch?v=JkNUsz5h2mg). Should the trainer not have access to audio-visual equipment, a 
transcript ofThe Flawed Good Samaritan closing is available in the Supplemental Materials.

If the trainer choosesThe Flawed Good Samaritan clip, the trainer should play the clip of the 
defense closing and stop before the news commentary.

The closing in The Flawed Good Samaritan clip is only the summation of the actual closing, 
but it includes several good elements.

•	 Trainer’s Introduction to Clip from The Flawed Good Samaritan Case: 

 ° This is a portion of the closing from a 2009 criminal trial with a First-Degree Kidnapping charge 
against Laurinda Drake, an adult woman. The case takes place in Nevada District Court. The attor-
ney representing Ms. Drake was Jordan Savage, Chief Deputy Public Defender.

 ° This portion of the closing focuses on the legal principles, including the elements of the charge and 
reasonable doubt. 

 ° The undisputed facts were that Laurinda Drake and a co-defendant picked up an unattended 
six-year-old boy, who they did not know, a few blocks from the elementary school where the child 
attended school. Ms. Drake and the co-defendant brought the boy to Laurinda Drake’s home.

 ° Drake and the co-defendant called school officials and police four times to alert them they had the 
six-year-old, but they refused to bring the boy back to the school, as requested.

 ° They returned the boy back to the school after 90 to 100 minutes.

 ° Laurinda Drake was acquitted of all charges, including First-Degree Kidnapping.

B. Analyze the Closing: Points for Discussion from The Flawed Good Samaritan

Note To Trainer
This is only the last five minutes of the clip. The closing was much longer, and was organized 
effectively by topic and theme. The closing also included a review of the facts of the case, 
including the defense case. 
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•	 Punchy Intro: This is just the tail end of the closing, but even here, the beginning of this clip has a 
punchy introduction. This case is about whether the defendant had the specific intent required for a 
finding of guilty. And this decision is one of utmost importance: any reasonable doubt means a vote of 
not guilty.

 ° The defense attorney led with a strong point: the state must prove specific intent.

 ° The defense attorney introduces early (and focuses throughout) on the theory of the case: this is a 
concerned person who made a questionable decision, but did nothing illegal and did not possess the 
requisite intent to be guilty of kidnapping.

 ° The defense attorney also introduces early the legal principles upon which the jury can comfortably 
find the client not guilty, including the idea of reasonable doubt.

•	 Justice Themes: The defense attorney did a great job of focusing and reiterating the framework 
through which the jury must view the evidence. 

 ° The defender reiterated the vital legal principles: reasonable doubt, presumption of innocence, and 
burden of proof. He reiterated them both explicitly and implicitly and weaved them into his theory of 
the case very nicely.

 ° The defense attorney also weaved in the jury instructions, highlighting the importance of the deci-
sion and the duty of the jurors, while using the instructions to support his theory of the case:

“That’s what instruction 19 says, that you ‘must have an abiding conviction in the truth of the charge’. 
Your decision – this is one of the most important decisions you will make – your decision must abide 
by you today, tomorrow, five years from now, 10 years from now, 15 years from now. Because it will 
abide by Laurinda Drake for THE REST OF HER LIFE.” 

•	 Weaves in Defense Evidence: Instead of arguing the whole section on the defense evidence, Savage 
weaves the evidence in to show there was no intent.

“The evidence was that, at 10:43 is the first time that Laurinda was first accused on the telephone 
and just nine minutes later she returned the kid safely, and she was arrested for kidnapping.”

•	 Theory of the Case: The defense attorney introduced the theory of the case early (that Ms. Drake did 
not have the requisite intent and that she was at worst a “Flawed Good Samaritan”). 

 ° The attorney harped on the theory of the case, using it to allow the jurors to empathize with his do-
gooder client. 

 ° The attorney used the theory of the case to contrast his client (Flawed Good Samaritan) with images 
of real criminals (predators, child molesters, etc.).

 ° The attorney used the theory of the case to show his client (Flawed Good Samaritan) was actually 
heroic by taking action rather than ignoring a six-year-old child walking alone on the street. 

“Would we prefer to have the Laurinda Drakes of the world, rather than somebody who completely 
ignores the situation and later on the news they hear maybe that a child was killed or a child suffered 
dehydration? ‘Oh I passed that kid. I passed that kid. Oh, that’s a shame.’”
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•	 Punchy Closing Sentences: The closing sentences echo the theory of the case, including the principle 
of the law (specific intent) and the good nature of the client (the Flawed Good Samaritan).

“Laurinda Drake did not have ANY of that intent, and we want, as a society, the Flawed Good Samaritan 
to pick up and protect children instead of the predators.” 

•	 Quality of Presentation: The defense attorney presented himself extraordinarily well.

 ° He appeared to really, truly believe in the innocence of his client. 

 ° He spoke confidently, with passion. 

 ° He made solid eye contact with the jurors, while directing attention to his empathetic client.

 ° His composure was excellent, displaying passion, and confidence without distracting the jurors with 
too much motion.

II. The Right and Importance of Closing Argument 

A. The Right to a Closing Argument

Note To Trainer The trainer should engage participants in an interactive discussion by asking, “Does the cli-
ent have a right to a closing argument?” 

•	 The defendant’s right to closing argument is guaranteed by the Sixth Amendment. Herring v. New York, 
422 U.S. 853 (1975). 

B. The Importance of a Closing Argument

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Why is the 
closing argument important?” The trainer should then use the following Training Notes to 
guide the discussion. 

•	 To pull together complicated facts into cohesive story

•	 To create a paradigm or lens through which a fact-finder should consider evidence

•	 To use themes that a fact-finder will remember during deliberation 

•	 To persuade the trier of fact that the defense’s theory is correct, and the client should be found not guilty

Practice Tip

Given the importance of the closing, the defender should start preparing for the closing argument as 
soon as he or she begins to work on the case and should add notes to the closing throughout trial 
preparation and trial.
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C. The Components of a Closing Argument

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What needs 
to be included in every closing argument?” The trainer should then use the following Training 
Notes to guide the discussion. 

The closing should: 

•	 Include the defense theory of the case, stated clearly and succinctly. 

 ° The theory is the anchoring point for all other parts of the closing. 

 ° All other decisions made about what facts, law, and arguments to include in the closing should be 
guided by the defense theory of the case.

 ° A compelling closing argument should incorporate all elements of the defense theory, including the 
factual, legal, and emotional components of the theory.

•	 Selectively review the evidence that supports the defense theory of the case. 

 ° There should not be a mundane chronological review of all of the evidence that was introduced in 
the case. 

 ° Yet, on the other hand, broad conclusory arguments about the credibility and reliability of the gov-
ernment and defense evidence elicited at trial will carry little weight without factual or evidentiary 
examples to support the claims. For example, if the defender wants to argue that the government’s 
complaining witness is not credible, the defender should include concrete evidentiary examples to 
support that claim. 

 ° When there is a lot of evidence, the defender should focus on issues that are most likely to be 
persuasive to a fact-finder to keep the closing short. The defender should identify and highlight the 
evidence and facts that provide the most compelling support for the defense theory of the case. 

 ° The defender should be sure to highlight and incorporate visual exhibits and other pieces of evi-
dence that were introduced during trial.

•	 Incorporate the relevant law and legal principles.

 ° The defense theory of the case and the closing argument should incorporate and be consistent 
with any offense elements, affirmative defenses or case law on sufficiency of the evidence for the 
charged offense. 

 ° Especially in cases where the offense elements are complicated, uncommon or have been subject 
to considerable litigation in the state appellate court, the defender should clearly and succinctly lay 
out the offense elements and interpreting law in the closing argument. The defender should also 
bring three copies of any case that is particularly on point and helpful to the defense. One copy each 
should be provided to the state’s attorney and to the judge, and defense counsel keeps one copy. 

 ° The defender should try to weave in the law in a way that is not clunky and abstract, but is instead 
tied directly to the evidence in the present case and advances the defense theory of the case.
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 ° The closing argument should reflect the court’s obligation to hold the state to its burden of proof at 
a standard of proof beyond a reasonable doubt. The extent to which the defender fleshes these prin-
ciples out in argument will depend on who the fact-finder is. In a jury trial, the defender may need 
to provide a more elementary lesson on the state’s burden and on the meaning of proof beyond a 
reasonable doubt. In a bench trial, the defender may need only periodically refer to “one of the many 
reasons to doubt” and to “the state’s clear failure to meet its burden.” 

•	 Explicitly ask the fact-finder to make inferences about the evidence introduced at trial and 
the law that will advance the defense theory of the case. 

 ° It is not enough for the defender to simply outline the evidence introduced at trial. The defender 
must ask (or tell) the judge how to view the evidence or what to do with the evidence. For example, 
the defender must explicitly ask the fact-finder:

a. To credit or not credit various pieces of evidence; 

b. To interpret the law as supporting the defense theory of the case;

c. To see the evidence elicited as supporting a specific factual proposition that is consistent with 
the defense theory of the case (e.g., the defender should explicitly argue that the judge must 
infer that his or her client acted in self-defense based on evidence that the complainant had 
a knife, that the complainant had previously threatened the client and that the complainant is 
much larger than the client). 

 ° It is not enough for the defender to state the law in the abstract. The defender must explicitly apply 
the facts to the relevant case law.

III. General Guidelines and Tips for an Effective Closing Argument

A. Organizing the Closing Argument – Basic Structure

•	 Punchy Start

 ° The closing argument should begin with 6-12 sentences establishing the defense theory of the case 
with supporting facts and emotions. The defender might also echo the defense theory through the 
use of a dramatic piece of evidence that explicitly reminds the fact-finder of the theory.  

Practice Tip

The defense theory is often a paragraph of 3-5 sentences that describes the legal, factual, and emo-
tional reasons why the client is innocent of the offense charged. The theory is the defender’s guide 
for every decision to be made during trial. The theory is not intended to be incorporated word-for-
word into the closing argument, but rather is to be conveyed to the fact-finder through the persuasive 
narrative delivered in closing. 
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•	 Justice Themes

 ° The closing argument should provide the fact-finder with a framework through which he or she 
views the evidence. Specifically, the closing argument should reflect the court’s obligation to hold 
the state to its burden of proof at a standard of proof beyond a reasonable doubt. The key legal 
principles to be reflected in the closing argument are: 

a. Reasonable doubt 

b. Presumption of innocence

c. Burden of proof 

 ° As noted previously: in bench trials, the defender may need only to briefly mention these principles 
while talking about the facts of the case. The legal principles should be woven into the facts to an-
chor the fact-finder’s interpretation and inferences to be drawn from the facts (e.g., “The court needs 
only one reason to doubt, and there are at least a dozen in this case: witness’ inconsistencies are a 
reason to doubt; physical evidence in this case is a reason to doubt.”). 

 ° Other legal principles such as affirmative defenses (e.g., self-defense, mistake or accident) should be 
woven into the rest of the facts covered in the closing argument. 

Practice Tip

Even in a bench trial, it can be persuasive to incorporate jury instructions into the closing argument. 
Examples of jury instructions in some jurisdictions may include witness credibility, character wit-
nesses, and meaning of flight (e.g., flight alone does not mean guilt).

•	 Organize by Topics or Theme

 ° The defender might organize the flow of the closing argument by topic, rather than giving a chrono-
logical story or review of witnesses in the order they appeared. This could be important where: 

a. The state just gave a chronological closing argument; 

b. The defender seeks to radically shift the fact-finder’s frame of reference in considering  
the evidence; 

c. A chronological narrative retelling might take on the burden of proof; and/or

d. A chronological retelling is not very persuasive. 

 ° Themes used in opening statements and witness examinations should be included in the  
closing argument.

 ° The closing argument might be arranged by “types” of evidence, categories of witnesses or a set of 
reasons established at trial that cast doubt on the government’s case, such as: 

a. Lying snitches 

b. Conspirators 
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c. Those who are covering up their own crimes

d. Those who are simply mistaken

e. Witnesses who could not see

f. Witnesses who do not make sense

g. Witnesses not supported by physical evidence

h. Witnesses who contradict each other

i. Witnesses who contradict themselves 

•	 Review of Defense Case

 ° If there has been a defense case, the defender should conclude the critique of the state’s evidence 
with a transition that clearly reminds the fact-finder that the burden still remains with the state.

a. Example: “The government’s case alone provides plenty of reason to doubt. The government’s 
case alone shows that my client is not guilty. We could have stopped there but we didn’t. Johnny 
didn’t have to testify, because he is presumed innocent. But Your Honor, my client took the stand 
under oath and swore to tell the truth. And that’s exactly what he did.”  

 ° The defender should explicitly discuss the reasons why the defense evidence and testimony are 
credible. For example, the defender may argue that a defense witness:

a. Was consistent with the physical evidence

b. Made sense

c. Was supported by other eyewitnesses

 ° If relevant, the defender should mention why and how character evidence introduced by the defense 
provides a reason to doubt the state’s case or a reason why the defense evidence supports any af-
firmative defense.

 ° NOTE: If there is not enough defense evidence elicited to have an entire separate discussion of the 
defense case, then the defender can interweave the defense case in with the section refuting the 
government’s theory.

a. E.g., when introducing evidence of complainant’s bad character

b. E.g.,  “Small pieces of the truth come shining through.” 

•	 Punchy Closing Sentences 

 ° The closing sentences should echo the themes throughout, remind the fact-finder of principles of law 
and direct the court to find the client not guilty.

 ° The closing argument should end with an explicit request that the court find the client not guilty.
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B. Other Guidelines or Tips for Delivering an Effective Closing Argument  

The juvenile defender should:

•	 Speak with passion. 

•	 Portray through words and body language that he or she knows that the client is innocent. The defender 
should demonstrate that he or she is not afraid of the government’s evidence, the government or the 
judge. If counsel draws an objection, he or she should not look upset but should keep going, or if coun-
sel gets called up to the bench, he or she should walk right up.

•	 Not fool around with a salutation, pushing in his or her chair or fumbling with notes, etc. 

•	 Get into the government’s space, for example, when talking about the government’s burden or the bad 
witnesses they brought in, including touching the government’s table where appropriate. 

•	 Be aware that eye contact is incredibly important. 

•	 Be careful not to distract by pacing unconsciously. Every movement should be purposeful. 

•	 Not buy into the government’s conclusions through unconscious word choice. For example, a punch to 
the face should not be called an “assault” if it was an accident or self-defense.

•	 Offer alternative explanations for key aspects of the government’s evidence. 

•	 Choose language that is not “defensive.” For example, the defender should avoid language such as: 
“The government cannot prove that my client did it.” 

•	 Be careful not to use language or actions that may be offensive to the court.

•	 Avoid assumptions the fact-finder may not buy into. For example, if the defender uses rhetorical ques-
tions to emphasize a point, the defender should make sure to answer his or her own questions to ensure 
the fact-finder knows exactly what counsel is thinking, e.g., Question: “Does that make any sense at 
all?”  Answer: “No!”

•	 Diffuse the fact that witnesses rarely, if ever, confess to lying on the stand. The defender might remind 
the fact-finder that this case takes place in the real world and not in the worlds of Perry Mason or NYPD 
Blue where witnesses do confess to lying. By the time the witness gets to the stand, he or she has to 
stick to his or her original story.

C. Notes About Bench Trials

•	 Think of a judge as a jury of one.

•	 Closing arguments for judges are just as important as closings for juries and require the same amount of 
preparation. 

•	 The use of visual aids in closings can be just as persuasive with judges as with a jury.
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IV. Forensic Exercises: Closing Argument

Note To Trainer

There are four Forensic Exercises provided in this lesson to guide participants in using theory, 
theme, inferences, and character evidence in developing effective closing arguments.  Depend-
ing on time, the trainer may use one or all four of the Forensic Exercises. 

These exercises are intended to be conducted in small groups of 6-10 participants. Each group 
should be led by a co-trainer who is capable of providing the necessary skills-based feedback. 
For Forensic Exercises A, B, and C, the trainer should give participants 10 minutes to read the 
fact pattern, think about the corresponding questions, jot down notes, and be prepared to give 
a five-minute closing after discussion. The trainers should then lead a 15-minute discussion of 
the questions that follow each fact pattern, using the Discussion Points provided as a guide. 
Following each discussion, depending on the time available, the trainers should ask participants 
to present a 5-minute portion of a closing argument. If trainers are doing all four exercises, they 
may choose to have only a few participants perform their closings after the first exercise and 
have different participants conduct their closings following subsequent exercises.  If the train-
ers are not using all four exercises, they should allot time for conducting the closings according 
to the number of participants involved.

For Exercise D, the participants are asked to deliver a more comprehensive closing argument.  
The trainer will have to allot time for this after taking into account the number of participants, 
the time available for the exercises, and whether the participants have also conducted Exer-
cises A, B, and C. 

•	 Forensic Exercise A: Formulating Arguments

•	 Forensic Exercise B: Using Impeachment

•	 Forensic Exercise C: Character Witnesses

•	 Forensic Exercise D: Delivering a Closing Argument

STRATEGY CHART

The strategy chart can be used by participants to assist in brainstorming/organizing answers to the questions in 
the Forensic Exercises. 

DEFENSE THEORY OR SUB-
THEORY

FACTS TO INCLUDE IF  
ELICITED FROM WITNESS

PRECISE INFERENCE TO BE 
DRAWN FROM FACTS
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FORENSIC EXERCISE A: FORMULATING ARGUMENTS 

Note To Trainer

The trainer should distribute the Handout “Forensic Exercise A: Formulating Arguments” 
and allow 10 minutes for participants to read the fact pattern and begin to think about the 
corresponding questions.  The trainer should also distribute a copy of the local statutory pro-
visions governing Possession with Intent to Distribute a Controlled Substance to participants. 
The trainer should then use the Discussion Points that follow to guide participants in an 
interactive discussion about the questions posed in the exercise.

Please read the fact pattern and answer the following questions:  

1. What is/are the defense theory/sub-theories?

2. What facts would you want to highlight, as elicited from the witness, to advance your theories? 

3. What inferences are supported by the specific facts? 

4. What legal principles should you highlight in your closing?

Use the Strategy Chart provided to help brainstorm questions 1-3. Be prepared to give a five-minute closing  
after discussion.

You represent Mark Mendez at trial. On July 9, Mr. Men-
dez, a player on the East High baseball team, was arrested 
and charged with Possession and Intent to Distribute Co-
caine. The school colors are black and gold. The School Re-
source Officer, Officer McHale, will testify that Mark was 
standing by the bleachers on the baseball field, a site the 
school staff has been patrolling regularly due to reports of 
frequent drug sales there. Mark fled the scene. Later, while 
searching the area, a teacher found a black backpack be-
hind the bleachers with a few small bags containing crack 
cocaine in them. The bag was in a corner, almost hidden, 
and also had around $400. The black backpack had the let-
ters ‘MM’ written on it with white paint in a graffiti style. 

The evidence at trial is as follows: The School Resource 
Officer, Officer McHale, testifies that he has been working 
at the school for two years, and as a police officer with the 
local police department for 12 years prior to that, where he 
became very familiar with drug-related arrests. The teach-
ers at East High had suspected that Mark was heavily in-
volved with drug activities in the high school, and he had 
been questioned about drug sales prior to this incident, 

including once by Officer McHale. On the day of the in-
cident, while he was patrolling the area, Officer McHale 
observed Mark standing by the bleachers talking to a small 
group of about three or four students. Officer McHale says 
that he knows it was Mark, because he was wearing a very 
specific black hooded sweatshirt that he associates with 
Mark. He saw Mark duck behind the bleachers for about 
a minute, after which Mark came out and handed a small 
bag with what appeared to be white powder to another 
boy. When the other boy saw Officer McHale, he fled, and 
the officer saw the small bag drop to the ground. Officer 
McHale reported that Mark started running even though he 
had ordered Mark to remain where he was. Mark ran off, 
and the officer retrieved the bag that had been dropped. 
Later, Officer McHale had Mark called to the principal’s of-
fice, where Mark, wearing a black hooded sweatshirt, was 
placed under arrest. A sum of money, $40 (two $20 bills), 
a cell phone and a list of names of other students at East 
High were found in Mark’s coat pocket. Mark did not have 
a backpack on him. A search of the area around the bleach-
ers revealed the black backpack described, which Officer 
McHale believed to be Mark’s, because he had seen him 

FACT PATTERN
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with a similar backpack with the graffiti art and his initials 
all over it. The backpack contained textbooks for two class-
es Mark is currently in, more small bags of white powder, 
more plastic bags and $400. 

The backpack, its contents, the cell phone, the $40 and the 
$400 are all admitted into evidence. 

According to a chemist’s report, the substance in the small 
plastic bag was cocaine, and each bag had a street value 
of approximately $50. 

The other male involved in the transaction and the other stu-
dents at the bleachers at that time were never apprehended.

1. What is/are the defense theory/sub-theories?

2. What facts would you want to highlight, as elicited from the witness, to advance your theories? 

3. What inferences are supported by the specific facts? 

Note To Trainer The completed strategy chart below provides potential answers to the questions that 
can be used to guide the participants in discussion 

POSSIBLE ARGUMENTS TO USE IN CLOSING

DEFENSE THEORY OR 
SUB-THEORY

FACTS TO HIGHLIGHT AS 
ELICITED FROM WITNESS TO 
ADVANCE THEORY

INFERENCE SUPPORTED BY 
THE FACTS

Witness misidentification •	 Officer was far away from 
the bleachers when he iden-
tified Mark. 

•	 Officer only identified Mark 
because of a black hooded 
sweatshirt and no other 
defining characteristics.

•	 All the kids wear black 
hooded sweatshirts – school 
colors are black and gold.

•	 There was a group of 
students at the scene, and 
the officer doesn’t remember 
exactly how many or who 
was there. 

•	 Mark was in class when 
he was summoned to the 
principal’s office.

•	 The officer had a poor oppor-
tunity to observe Mark. 

•	 Vague description could have 
matched any number of kids.

DISCUSSION POINTS
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DEFENSE THEORY OR 
SUB-THEORY

FACTS TO HIGHLIGHT AS 
ELICITED FROM WITNESS TO 
ADVANCE THEORY

INFERENCE SUPPORTED BY 
THE FACTS

Intentional witness misidentification •	 Officer knew suspect.

•	 Officer previously questioned 
suspect about involvement 
with drugs.

•	 School was under immense 
pressure to combat the drug 
activity at the high school.

•	 Out of a group of students, 
including another student 
involved in the alleged trans-
action, Mark was the only 
one identified.

•	 Mark is a popular baseball 
student. 

Witness doesn’t like the client 
and/or needs a suspect and 
wants to point the finger at him.

No actual or constructive possession 
of the drugs

•	 No drugs were found on 
Mark’s person. 

•	 The bleachers are outside in 
open access not only to stu-
dents at the school, but also 
to persons who do not attend 
the school. The backpack 
could have been placed there 
by anyone. 

•	 Mark had no immediate 
control over the backpack 
or its contents when it was 
discovered.

•	 Alternatively, proximity to 
the backpack does not prove 
possession. 

•	 There is no evidence that 
Mark possessed the drugs 
and/or intended to distribute 
them. 

•	 The bag could have been left 
by anyone.

Mistaken attribution of ownership 
of the backpack to Mark

•	 Mark’s ownership of the 
backpack has not been 
established outside of the 
officer’s testimony. 

•	 Many students have similar 
styles of backpack with graf-
fiti art. 

•	 It was not Mark’s backpack. 

•	 There is reason to doubt that 
it is Mark’s backpack.
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DEFENSE THEORY OR 
SUB-THEORY

FACTS TO HIGHLIGHT AS 
ELICITED FROM WITNESS TO 
ADVANCE THEORY

INFERENCE SUPPORTED BY 
THE FACTS

•	 The backpack had the letters 
“MM” and not “Mark” on it, 
could probably be one of a 
number of students’ property. 

•	 Many students frequented 
the area where the backpack 
was found. 

•	 No idea of the time period 
that the backpack was hid-
den beneath the bleachers 
so there is no obvious tie to 
Mark.

•	 Many students besides Mark 
take the same classes and 
have the same textbooks 
as the ones found in the 
backpack. 

Items found on Mark’s person do 
not indicate drug possession

•	 Everyone has a cell phone; 
does not prove involvement 
with drug activity. 

•	 List with student names 
could mean anything besides 
drug activity: list of friends, 
list of people involved in an 
academic or social event, for 
example. 

•	 $40 is not an excessive 
amount of money for a stu-
dent to carry. If the packets 
of drugs are $50 each, two 
$20 bills are an unlikely 
amount/combination of bills 
resulting from a sale. 

No connection between what was 
found on Mark’s person and what 
was found in the backpack.

Additional Points Counsel Should Consider in Drafting the Closing Argument

•	 The defender should convert the case theory into a concise theme. Ideally, if the evidence 
comes in as expected, this should be the same theme used in the opening.
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•	 The defender should make a list of all evidence that is available to him or her, i.e., what evi-
dence has been or will be elicited during trial? Counsel cannot argue evidence if he or she has 
not elicited or introduced it. 

•	 The defender should apply reasoning and logic to the facts and argue why the evidence sup-
ports the conclusion that the client is not guilty. 

4. What legal principles should you highlight in your closing?

•	 The defender should be careful not to shift the burden of proof to the defense.

•	 The defender should draw upon basic legal principles that put the burden squarely on the 
government and tell the fact-finder how to look at the evidence. (This is particularly important 
in a jury trial.)

Three basic legal principles through which the fact-finder views evidence: 

 ° Presumption of Innocence

 ° Government Has the Burden

 ° Burden is Proof Beyond a Reasonable Doubt

•	 The defender should end with a clear statement that the client is not guilty. 

•	 The defender should weave in the law of an affirmative defense when relevant (e.g., when 
arguing self-defense, accident, mistake, etc.). 

•	 The defender should incorporate the relevant jury instructions into any closing (even in a bench trial). 

•	 The defender should discuss witness credibility (i.e., why government witnesses are incredible 
and why defense witnesses are credible)

FORENSIC EXERCISE B: USING IMPEACHMENT 

Note To Trainer

The trainer should distribute the Handout “Forensic Exercise B: Using Impeachment” and 
allow 10 minutes for participants to read the fact pattern and begin to think about the cor-
responding questions.  After everyone has had time to absorb the material, the trainer should 
facilitate a discussion of the questions using the Discussion Points that follow. 

Please read the following fact pattern and answer the following questions: 

1. What inferences can you draw from this impeachment? What facts support those inferences and does the 
impeachment support, enhance, or change your theory of the case, or create new sub-theories? 

2. Elaborate on the reasoning process you employ in arguing that impeachment has something to do with wit-
ness credibility?
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3. Should you ask the fact-finder to conclude that Officer McHale is lying or mistaken in his identifica-
tion of Mark?  

4.  How does the impeachment affect the State’s ability to prove the case beyond a reasonable doubt?

Be prepared to give your portion of the closing relating to the credibility of Officer McHale. You may use the Strategy 
Chart as you work through this assignment.
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On cross-examination at trial, you establish that Officer 
McHale told a different version of the events when he 
testified previously at a probable cause hearing. At the 
probable cause hearing, Officer McHale testified that he 
had seen a group of students talking, and that one boy 
had handed something to Mark before Mark went behind 
the bleachers. The officer could not tell what the item 
was that the boy handed to Mark. The officer also did not 
mention in this previous hearing that he saw Mark hand 
something back to the other male after Mark returned 
from behind the bleachers. The officer did not mention 
anything specific about observing small plastic bags, 
white powder, drugs or money at the earlier hearing. 

The following exchange occurred during cross-examina-
tion at the trial: 

Counsel: Officer, you said that you saw a group of stu-
dents standing together by the bleachers? 

Officer: Yes. 

Counsel: About five or six students?

Officer: Yes. 

Counsel: Some were boys?

Officer: Yes.

Counsel: And some were girls?

Officer: Yes. 

Counsel: So there was more than one other boy there 
with Mark?

Officer: Yes. 

Counsel: And, according to you, Mark was the only per-
son you recognized from the group?

Officer: Yes. 

Counsel: And, according to your testimony on direct, you 
saw Mark hand another boy a small bag?

Officer: Well, I saw the other boy hand money to Mark, 
and then after about a minute Mark went behind the 
bleachers, and then Mark handed a small bag of drugs 
back to the boy. 

Counsel: Officer, this is not the first time you have testi-
fied about this incident, is it?

Officer: Correct.

Counsel: You testified at a probable cause hearing?

Officer: Yes.

Counsel: The day after Mark was arrested?

Officer: Yes.

Counsel: And you were under oath?

Officer: Yes.

Counsel: And you were specifically asked what you saw 
by the bleachers?

Officer: Yes.

Counsel: And you said that you could not tell what the 
object was that was passed by the other boy?

Officer: Well…I don’t recall what I said then. (COMPLETE 
IMPEACHMENT WITH TRANSCRIPT OF OFFICER’S SWORN 
TESTIMONY AT THE PROBABLE CAUSE HEARING)

Counsel: And you said nothing about Mark handing some-
thing back to the boy when he came out from behind  
the bleachers?

FACT PATTERN
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Officer: Well…I don’t recall.

Counsel: At the probable cause hearing, you said nothing 
about seeing a small bag?

Officer: You are right.

Counsel: You said nothing about seeing drugs?

Officer: You are right.

Counsel: And you said nothing about seeing money?

Officer: Correct.

1. What inferences can you draw from this impeachment? What facts support those inferences 
and does the impeachment support, enhance or change your theory of the case, or create new 
sub-theories? 

Note To Trainer The completed strategy chart below provides potential answers to the questions that 
can be used to guide the participants in discussion. 

IMPEACHMENT ISSUES TO USE IN CLOSING

DEFENSE THEORY OR 
SUB-THEORY

FACTS TO HIGHLIGHT AS 
ELICITED FROM WITNESS TO 
ADVANCE THEORY

INFERENCE SUPPORTED BY 
THE FACTS

Intentional misidentification of 
Mark

•	 Officer is the sole govern-
ment eyewitness to this 
incident. The government’s 
case rests entirely on the 
testimony of this witness.

•	 The witness gave differing 
accounts as to the number 
of students standing by the 
bleachers. 

•	 Officer testified previously 
under oath.

•	 Officer did not previously 
testify to the exchange of 
small bags, a drug exchange 
or even “Mark” handing 
something to another boy. 

•	 No mention of drugs or white 
powder in previous testi-
mony. 

•	 Witness is not being truthful 
as to Mark’s involvement 
with the events and whether 
he is sure the event involved 
drugs. 

•	 The witness is now filling in 
details to win the case. 

DISCUSSION POINTS
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DEFENSE THEORY OR 
SUB-THEORY

FACTS TO HIGHLIGHT AS 
ELICITED FROM WITNESS TO 
ADVANCE THEORY

INFERENCE SUPPORTED BY 
THE FACTS

•	 Admitted in previous 
testimony that he could not 
completely make out what 
was going on.

•	 PC hearing was a long time 
ago, can’t remember what he 
originally said. 

Witness had poor opportunity to 
observe

•	 Officer wasn’t standing with 
the boys at the bleachers.

•	 Officer watching from some 
distance away.

•	 Witness uses the word 
“something,” which means 
he is not sure about what 
exactly he witnessed. 

•	 The students were huddled 
together, making it hard to 
see what was going on. 

•	 Officer was too far away to 
hear what was said.

Witness does not accurately 
remember the event.

Probable cause testimony is  
accurate – officer couldn’t see

•	 Probable cause hearing held 
day after Mark’s arrest.

•	 Officer hadn’t had time to 
think up additional facts.

Officer had a better memory of 
the events the day after they 
occurred.

Mistaken misidentification •	 Officer is a School Resource 
Officer at a large high school 
that has a significant drug 
problem.

•	 The drug problem is concen-
trated around the bleacher 
area.

•	 Officer has testified about 
many drug cases and has 
been investigating many 
reports of drugs. 

Because the officer feels pres-
sured to make the charge stick, 
he is now filling in details (con-
sciously or subconsciously) that 
he did not see or remember the 
day after they occurred.
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2. Elaborate on the reasoning process you employ in arguing that impeachment has something to 
do with witness credibility. 

•	 In this case, the officer is the main eyewitness upon whose testimony Mark’s identification 
and arrest rests. Undermining the credibility of his identification of Mark is critical to the 
defense’s case. 

Defense counsel may show that any witness is lying or mistaken because:

•	 Witness previously made inconsistent statements during earlier testimony given under oath, 
such as: grand jury testimony under oath; preliminary hearing testimony under oath; or other 
statements to police officers, investigators or others. 

•	 Witness’ story is implausible or defies common sense. 

•	 Witness’ demeanor on the stand suggests that witness is not believable. For example: the 
witness laughed or smiled inappropriately; was not appropriately serious; looked to the state’s 
attorney for answers or approval; or constantly looked at the jury and not at the person ques-
tioning him or her. 

•	 Witness’ testimony is inconsistent with physical evidence. 

•	 Witness had no or poor ability to observe the scene and recount the scene after the event. 

3. Should you ask the fact-finder to conclude that Officer McHale is lying or mistaken in his identi-
fication of Mark?  

In deciding when to argue innocent mistake or intentional misidentification, the defender  
should consider:

•	 If there is no evidence of bias or motive to lie, counsel should probably argue the witness was 
innocently mistaken. 

•	 The defender should be mindful that more weight is often inappropriately given to the testi-
mony of police officers, but should remind the fact-finder in closing that he or she should give 
no more or less weight to testimony of the officer. 

•	 The defender should probably argue that the witness was mistaken when the witness is sym-
pathetic, or when the witness is old, young or not involved in any illicit activity. 

•	 The defender should explicitly ask the fact-finder to believe one witness and not another. 

4. How does the impeachment affect the State’s ability to prove the case beyond a reasonable doubt?

Undermining the credibility of the officer introduces more doubt as to whether Mark is guilty. 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E



Lesson 31: Closing Argument 23

FORENSIC EXERCISE C:  CHARACTER WITNESSES  

Note To Trainer

The trainer should distribute the Handout “Forensic Exercise C: Character Witnesses” and 
allow 10 minutes for participants to read the fact pattern and begin to think about the cor-
responding questions.  The trainer should provide the relevant law and/or jury instructions 
for the local jurisdiction and advise the participants that there is often good language there. 
(In the District of Columbia, e.g., the jury instructions note that sometimes “character alone” 
is sufficient reason to doubt.) After everyone has had time to absorb the material, the trainer 
should facilitate a discussion of the questions using the Discussion Points that follow. In con-
junction with question 2, the trainer should have one or two participants conduct a segment 
of the closing argument.  

Please read the following fact pattern and discuss the following questions:

1. Defense counsel should argue the character testimony at closing. What are the traits called into question?  
What facts support Mark?  What is the inference supported by those facts? 

2. Defense counsel should argue the credibility of each of the witnesses that he or she called. 

a. Why should the fact-finder believe the Coach? 

b. Why should the fact-finder believe the Sunday school teacher notwithstanding her nervousness, 
her lack of focus and her defensiveness? 

Be prepared to deliver a portion of a closing discussing the testimony of one of the witnesses. Consider adapting and 
using the Strategy Chart as you work through this assignment.

At trial, two character witnesses testify to Mark’s repu-
tation for being a “peaceful, law-abiding citizen.” The 
first witness is the baseball coach at East High who has 
coached Mark for one year. He knows many others who 
know Mark, including other teachers. He says that Mark 
has an excellent reputation for being a peaceful, law-abid-
ing citizen. The coach testifies in a confident, forthright, ar-
ticulate manner on direct examination and cross. He denies 
any bias on behalf of Mark; if he believed Mark (or any 
of his players) had done something wrong, he would not 
have agreed to take off from work and testify for him. The 
coach goes on to speak of Mark’s dedication to the sport, 
his willingness to help out his teammates and his excellent 
reputation as co-captain of the baseball team. 

The second witness is the Sunday school teacher at 
Mark’s church, where Mark used to be an usher. She 
has known Mark since he was a little boy. She is not as 
confident a witness as Mark’s baseball coach and is very 
nervous about being in court. Unfortunately, her nervous-
ness gets the best of her, and she forgets to focus on how 
Mark is “peaceful and law-abiding.” Instead, she keeps 
talking about how Mark is “a good kid who comes from a 
good family, and everyone should just leave him alone.” 
She also gets a little defensive on the stand when the 
prosecutor asks about Mark’s church attendance (which 
has not been as consistent recently).

FACT PATTERN
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Note To Trainer

The trainer should stress that defense counsel will have to know the specific rules 
of evidence and admissibility for character evidence in the local jurisdiction. There 
are often limits on the form and content of character evidence. For example, in some 
jurisdictions, the character witness cannot speak to specific acts demonstrating 
good character, but is limited to formulaic statements about the client’s reputation for 
“peace and good order.” 

1. Defense counsel should argue the character testimony at closing. What are the traits called 
into question?  What facts support Mark?  What is the inference supported by those facts? 

Note To Trainer The headings have been adapted in the Strategy Chart below and it includes potential 
answers to the questions and should be used to guide the participants in discussion.

STRATEGY CHART ADAPTED TO CHARACTER WITNESS ISSUES

TRAIT CALLED INTO QUESTION FACTS TO INCLUDE TO  
SUPPORT MARK

INFERENCE

Temperance or peace and good 
order (no drugs/drinking) 

•	 Successful athlete and co-
captain of baseball team 

•	 Mark wouldn’t sell drugs. 

Law-abiding nature •	 No prior convictions or viola-
tions including drug viola-
tions or convictions

•	 Mark has never and would 
never do anything like this.

General good character •	 Dedication to baseball 

•	 Helping other teammates

•	 Responsibility both on the 
baseball team and at church

•	 Important role in community 
establishment 

•	 Mark has never and would 
never do this.

Caution

Evidence of good character may open the door to evidence of the client’s bad character. 
In rebuttal, the prosecution may cross-examine the client’s character witnesses and 
may present evidence independent of the defense character witnesses as to why the 
client’s reputation for the trait in question is bad, and it is more likely that he is guilty 
of the offense. 

DISCUSSION POINTS
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2. Defense counsel should argue the credibility of each of the witnesses that he or she called. 

Witness Credibility: 

•	 Defense Counsel has to uphold the credibility of any witness it calls. There is no point to putting on 
a character witness if the fact-finder doesn’t believe the witness. 

a. Why should the fact-finder believe the Coach? 

STRATEGY CHART ADAPTED TO WITNESS CREDIBILITY ISSUES

GENERAL THEORY OR ISSUE 
TO WHICH WITNESS WILL 
TESTIFY

FACTS TO SUPPORT WITNESS 
IS CREDIBLE AND RELIABLE 
WITNESS ABOUT MARK’S 
CHARACTER

INFERENCE

Mark’s Coach believes he is 
peaceful and law-abiding. 

•	 Coach knows Mark well as 
he has coached him for one 
year. 

•	 Coach has personal knowl-
edge of what other teachers 
think of Mark. He knows and 
has talked to many others 
who know Mark. 

•	 The coach testified in a con-
fident, forthright, articulate 
manner on direct examina-
tion and cross. 

•	 Coach has no bias toward 
Mark; if he believed Mark or 
any of his players had done 
something wrong, he would 
not have agreed to take off 
from work and testify.

•	 Coach is credible when he 
says that Mark is a peaceful 
and law-abiding student.

Note To Trainer Have one or two participants turn these reasons into a segment of the closing argument. 

b. Why should the fact-finder believe the Sunday school teacher notwithstanding her 
nervousness, her lack of focus and her defensiveness?
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STRATEGY CHART ADAPTED TO WITNESS CREDIBILITY ISSUES

GENERAL THEORY OR ISSUE 
TO WHICH WITNESS WILL 
TESTIFY

FACTS TO SUPPORT CLAIM 
THAT SUNDAY SCHOOL 
TEACHER IS A CREDIBLE AND 
RELIABLE WITNESS ABOUT 
MARK’S CHARACTER

INFERENCE

Sunday school teacher believes 
Mark is peaceful and law-abiding. 

•	 Witness is a Sunday school 
teacher.

•	 Witness knows Mark person-
ally since they attend the 
same church, and because 
Mark is in her class. 

•	 Witness knows Mark because 
he used to be an usher. 

•	 She has known Mark since 
he was a little boy.

•	 As is common with many 
who testify for the first time, 
the witness is not confident 
as a witness and is very ner-
vous about being in court. 

•	 Teacher is credible when she 
says that Mark is a peaceful 
and law abiding student.

•	 Her nervousness does not 
make her any less credible. 
The nervousness has nothing 
to do with credibility.

Note To Trainer Have one or two participants turn these reasons into a segment of the closing argument. 
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FORENSIC EXERCISE D: DELIVERING A CLOSING ARGUMENT   

Participants should construct a closing argument based on the facts in the previous exercises and be prepared to deliver 
two, five or 10 minutes of it (trainer will instruct how long). In preparing the closing, be sure to identify theory of the 
defense case and the theme. 

Note To Trainer

The trainer should have each participant deliver a portion of the closing argument on 
Mark’s behalf. If participants have not performed exercises 1-3, the trainer should 
consider giving a completed Strategy Chart to assist them in thinking about the facts. 
The trainer should distribute a copy of the statutory provisions governing Possession 
with Intent to Distribute a Controlled Substance to participants.

When critiquing the closing arguments, the trainer should provide feedback on 
structure, substance, and style. The trainer should use examples from the closing to 
highlight positive and negative components and offer alternatives when something was 
less effective than it could be. For example: “Your theory was very clear. You said, ‘This 
is a case of mistaken identity.’  However, you did not mention this until you were a 
third of the way through your close. Consider leading the argument with this statement 
and then addressing the facts that support the theory.” 

The trainer should critique based on the following:

•	 Punchy opening 

 ° Did the defender begin the close with a “grabber” that laid out the theme/moral reasoning 
why the court should rule in his or her favor? For example:

•	 We all know that there is pressure for school officers to get drugs out of school, and 
sometimes that can cause them to see things that just aren’t there. 

•	 Mark Mendez is a good kid who has a bad cop on his back.

•	 This is a clear case of mistaken identity.

•	 Theory of case

 ° Is the defense’s theory of the case clear?

 ° Is it supported by the facts?

 ° Does the law support it?

 ° Does it have emotional appeal?

DISCUSSION POINTS
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•	 Coherent and consistent theory of each witness that fits within the theory and theme 
of the case

 ° Officer McHale is either lying or mistaken – need to pick one

 ° And then offer the facts to support it:

•	 Mistaken – He thought it was Mark because of the black sweatshirt and because he 
had decided in his mind that Mark was a drug dealer. The fact that the officer added 
facts today that were not in his testimony at the probable cause hearing is further proof 
that his testimony is based not on what he saw, but what he wants to believe he saw.

•	 Lying – Officer McHale admitted on the stand that he believed Mark was a drug dealer 
before this arrest. He told you that he has been trying to catch Mark dealing drugs – 
not because he has ever directly seen him with drugs, but because some other people 
told him that Mark was “heavily involved in drug activities.” He told you that he ques-
tioned Mark once, but nothing came of it. Officer McHale believed that Mark was a bad 
apple, and he saw his opportunity to finally catch him, even if it meant making things 
up. Consider the new facts he testified to today – facts that he did not testify to the day 
after this event. Suddenly, he sees money, a plastic bag, white powder.

•	 Organization

 ° Was there an identifiable structure?

 ° Was the defender strategic in his or her organization of the facts, or did he or she simply 
revert to chronology?

•	 Chronology of testimony (this is rarely, if ever, a string approach)

•	 Chronology of events (this can sometimes be effective, but often there are more com-
pelling ways to tell the story) 

 ° If there was no organization, offer a suggested format.

•	 Review of the facts

 ° Did the defender try to review every single fact, or was he selective?

•	 Point out the positive facts that the defender included, and identify facts that were un-
necessary, confusing or simply unhelpful.

 ° Did the defender address the bad facts without highlighting them or crediting them?

•	 It is often helpful to bury the bad facts in the middle.
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 ° Did the defender support conclusory statements?

•	 E.g., Officer McHale made a mistake when he identified Mark as the boy by the bleach-
ers. What would lead to this mistake? We know that Officer McHale believed that 
Mark was a bad kid – he said so. When he saw those boys by the bleachers, he had 
Mark in his mind. He told you that he knew it was Mark – not because he could see his 
face, and not because he recognized Mark’s voice or his manner of walking. Instead, 
Officer McHale told you that he knows that the boy he saw was Mark because the boy 
was wearing a black hooded sweatshirt. 

 ° Was the argument supported by common sense?

•	 How many boys wear black hooded sweatshirt? I suspect that this Court sees a number 
of such boys in this very courtroom every week. 

•	 Would it make sense for a boy who had just run from an officer after dealing drugs to go 
back to his classroom? Or would he get as far away from school grounds as possible? 

 ° Did the defender ask the judge to make inferences?

•	 Not to credit Officer McHale’s testimony because he added facts (especially if the 
theory is he is lying)

•	 To credit the character witnesses because they had no reason to lie for Mark

 » The defender should mention why and how character evidence introduced by the 
defense provides a reason to doubt the state’s case.

•	 To infer that the backpack was not Mark’s – because it had nothing in it that was directly 
tied to Mark; mere letters that happen to correspond to his initials are not enough.

 ° Did the defender address or at least refer to the State’s burden?

•	 In a bench trial, it may be most effective to weave this into the argument. For example, 
after discussing the deficiencies in McHale’s “identification,” the defender may then say, 
“An identification based solely on the fact that the boy Officer McHale saw beneath the 
bleachers was wearing a black hoodie is not proof beyond a reasonable doubt that the 
boy was Mark Mendez.”  

 ° Did the defender address the elements of the offense?

•	 This is often overlooked and participants should be encouraged to use the statutory provi-
sions to their advantage.

 ° Did the defender concede where he or she should not have?

•	 All of the evidence that the boy the officer saw underneath the bleachers was, in fact, 
dealing drugs is circumstantial. Thus, the defender should not base his or her whole argu-
ment on mistaken identification.
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•	 Strong finish 

 ° Did the closing sentences echo the themes throughout, reminding the fact-finder of prin-
ciples of law and directing the court to find not guilty?

 ° Did the closing argument end with an explicit request that the court find the client not guilty?

•	 Style

 ° The trainer should provide a brief critique on the defender’s style, starting with positives.

•	 Defender made good eye contact

•	 Defender was earnest and believed what he or she was saying

•	 Defender paused between chapters/points

 ° Potential weaknesses to look for:

•	 Defender wandering around or rocking

•	 Defender throwing away sentences that he or she either does not believe or does not 
believe is important

•	 Defender delivering close in a monotone or an overly excited manner

•	 Defender rushing through the facts
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NOTES




