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JTIP Unit IX: Trial Skills
Lesson 29, Experts  (3 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will consider benefits of expert testimony in a juvenile case, discuss strategy and technique for 
identifying, hiring, and preparing experts to testify, and will learn to challenge prosecution experts. 

Objectives
Juvenile defender will:

•	 Identify a range of experts who may be called in a juvenile case to advance the strategic goals of the case;

•	 Be aware of discovery obligations associated with the use of an expert;

•	 Learn to locate and hire effective experts;

•	 Learn how to use multiple experts for separate issues before, during, and after trial;

•	 Learn how to obtain funding from the court or from the public defender office for appointment of an expert;
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•	 Learn to use an expert either as a consultant to the defense or as a witness in the juvenile trial;

•	 Be able to prepare an expert witness for trial;

•	 Learn to evaluate and challenge the admissibility of the prosecution’s experts in pretrial pleadings and prelimi-
nary voir dire;

•	 Learn to cross-examine an expert at trial; and

•	 Be aware of the prosecution’s discovery obligations related to expert witnesses. 

Training Materials:
•	 Local statutes, rules, and case law on experts. Including but not limited to admissibility of expert testimony 

and reports, notice obligations regarding use of experts, discovery rules covering information obtained from 
experts, and funding for experts. (trainer to provide)

•	 Forensic Exercise A: Qualifying Defense Experts

•	 Forensic Exercise B: Voir Dire of Prosecution Experts

•	 Voir Dire of Prosecution Expert (to be distributed after the participants have completed the forensic exercises)

•	 Voir Dire of Defense Expert (to be distributed after the participants have completed the forensic exercises)

•	 Bibliography

Supplemental Materials: 
•	 Sample Motion to Appoint Expert 
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Trainer’s Overview

I. Use of Experts in the Defense Case (60 minutes)

A. Determining the Need for Expert Assistance 

•	 The trainer should introduce the topic of experts by asking participants how they might use expert as-
sistance in preparation for a juvenile case. 

B. Types of Expert Assistance

•	 The trainer should facilitate a discussion by asking the group to discuss their experience with different 
types of experts and/or identify types of experts that may be used in a juvenile case. The trainer should 
spend the remaining time allotted discussing types of experts the group did not mention but that are 
discussed in the Training Notes.  

C. Right to Expert Assistance: Law and Practice

•	 For this section, the trainer should begin by prompting the group to discuss the right to expert assis-
tance and the legal basis for that right. 

D. Admissibility of Expert Testimony 

•	 The trainer should have prepared and distributed copies of all local statutes, rules, and/or case law 
regarding the admissibility of expert testimony. The trainer should tailor this section to the local jurisdic-
tion’s standard of admissibility

E. Notice of Expert Testimony: Defense Discovery Obligations

•	 The trainer should provide the local rule(s) regarding notice of intent to use expert testimony at trial.  

F. Locating and Hiring an Expert 

•	 The trainer should begin this section by facilitating a discussion with the group about what professional 
qualifications to look for in an expert and what characteristics an ideal expert should possess if he or 
she needed to testify at trial.  

G. Obtaining Funding for Court-Appointed Expert Assistance  

H. Preparing an Expert for Trial 

II. Challenging the Prosecution’s Expert (30 minutes)

A. Prosecution Notice and Discovery Obligations 

•	 The trainer should reference the local rule(s) regarding notice of intent to use expert testimony at trial 
(already provided to participants per section I.E., supra).  

B. Challenging the Relevance and Need for Prosecution Expert Testimony

•	 The trainer should facilitate a discussion on how the expert’s testimony must be “beyond the ken of the aver-
age layman,” how it should help the fact-finder decide the ultimate issue of guilt beyond reasonable doubt 
and how the fact-finder weighs the expert’s testimony with regard to probative value vs. prejudicial effect.
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C. Challenging the Expert’s Qualifications

•	 The trainer should facilitate a discussion with the group on how to investigate expert credentials. The 
trainer should also discuss pre-trial pleadings and areas to cover in voir dire.

III. Forensic Exercises: Experts (90 minutes)

Forensic Exercise A: Qualifying Defense Experts

•	 The trainer should distribute Forensic Exercise A and instruct the participants to take 5 minutes to read the 
case materials and think about what kind of experts they may want to engage for this case. 

•	 The trainer should then lead the participants in a 10-minute brainstorming session in which participants iden-
tify the various types of experts that they might engage (and for what purpose).  The trainer should list these 
experts on the board.  

•	 At the conclusion of the brainstorming session, the trainer should instruct participants to choose an expert from 
the list generated on the board and take 10 minutes to draft a voir dire to qualify the expert. After 10 minutes, 
the trainer should have participants stand up and voir dire their expert. The trainer may play the role of the 
expert or ask one of the participants to do so.    

Forensic Exercise B: Voir Dire of Prosecution Experts

•	 Exercise B is further broken down into two parts: 

 ° Part I: Qualifications 

 ° Part II: Bias and Methodology  

•	 This exercise is divided into two parts – I: Qualifications; and II: Bias and Methodology. These exercises can be 
conducted separately, one after another (recommended), OR jointly where the trainer distributes both parts of 
the exercise at once.

•	 A sample voir dire is included at the end of this lesson. The trainer can use all or part of this sample to model 
for the participants.  
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Trainer Notes
I. Use of Experts in the Defense Case

A. Determining the Need for Expert Assistance

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How might 
you use expert assistance in preparation for your juvenile cases?” The trainer should then 
use the following Training Notes to guide the discussion.  

•	 Experts can assist at every stage of a juvenile case: pretrial defense consulting, suppression hearings 
(e.g., assessing voluntariness of a youth’s statement), assessing the admissibility and reliability of gov-
ernment evidence and experts, testifying in the guilt or innocence stage and disposition.

•	 Defenders may use an expert for one or two primary purposes:

 ° To testify as a witness at trial; and/or

 ° To serve as a consultant to assist in preparing a defense case around a particular area of expertise. 
For instance, the defender may want to use expert assistance simply to understand and prepare 
cross-examination of opposing counsel’s experts.

•	 Concrete examples for when the defender may use an expert include:

 ° Review drug analyses completed by prosecution chemists

 ° Review a latent fingerprint comparison

 ° To test previously un-analyzed evidence available in the case 

 ° Evaluate your client (e.g., for competence to stand trial, for capacity to understand Miranda warn-
ings, to assess for mental illness and substance abuse, to prepare for disposition, etc.)

 ° To rebut or respond in advance to state’s expert witness (challenging both qualifications and/or credibility)

 ° To testify about a particular culture and cultural norms (e.g., anthropologist)  

Practice Tip

There is no limit to the types of expert assistance, and this list is by no means exhaustive. The 
defender should be creative when assessing the need for expert assistance. For instance, if the case 
involves the intricacies of plumbing, the defender should consider consulting a plumbing expert. 
Another example is a police officer who may testify about a particular subject based on his or her 
professional experience (e.g., fingerprinting, narcotics, guns, etc.).

B. Types of Expert Assistance 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “In your experi-
ence as a defender, what types of expert assistance might you need?” The trainer should ask 
participants to state the particular type of expert and for what kind of issue they would use 
that expert. The trainer should then use the following Training Notes to guide the discussion. 
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•	 DNA Expert

 ° DNA left at a crime scene is often used to match and locate a suspect to the DNA sample by running 
the sample through a DNA database (“cold hit”).  The technology and methods used in DNA analysis 
are complicated and challenging, making expert advice and testimony particularly helpful for defend-
ers. The expert can explain the evidence and help the defender develop the theory of the case.  

 ° There are two different types of DNA experts:

a. Consultant: A consultant reviews the DNA evidence, advises the defender and may ultimately 
testify in court. The consultant’s most important function is to interpret the evidence for the 
defender in preparation for trial. DNA evidence is a “subjective” science, meaning that the same 
evidence can be interpreted in different ways, and the potential for bias is present.  

b. Independent Tester: The defender may want to have the DNA evidence independently tested. 
In some jurisdictions a defendant has the right to independently test biological material that 
allegedly connects him or her to the crime. See, e.g., The Innocence Protection Act of 2001, D.C. 
Code § 22-4132(b)(1)-(2) (2001 & 2006 Supp.). 

 ° Considerations for Independent Testing: the defender will have to make a number of strategic consid-
erations in deciding whether to seek independent testing of DNA materials. There are both advantages 
and disadvantages to independent testing. Questions the defender should consider include:

a. How will independent testing affect the prosecution’s case?

b. Will the prosecution learn what the defense is testing? 

c. Will the prosecution do additional testing of untested material?

d. Will you use material already tested by the prosecution or unanalyzed material?

i. The defender will also have to be cautious about what laboratory to use.

•	 The defender should use a facility that has a good reputation and is willing to sign a 
confidentiality agreement. The lab should be prohibited from using the client’s profile and 
the results in their research.

•	 The defender should also get a copy of the lab’s protocols.

•	 Eyewitness Identification Expert

 ° Eyewitness testimony is the most common way of identifying criminal suspects. However, it is also 
the leading cause of wrongful convictions.  Studies have shown that eyewitness identifications are 
often wrong and unreliable. See, e.g., Gary Wells & Elizabeth Olson, Eyewitness Testimony, 54 Ann. 
Rev. PsyChol. 277 (2003) (review of variables that affect eyewitness identifications); Saul M. Kassin et 
al., On the “General Acceptance” of Eyewitness Testimony Research: A New Survey of the Experts, 
56 Am. PsyChol. 405 (2001).  

 ° Eyewitness experts can testify about the variables that often affect eyewitness testimony such as 
stress or cross-racial identification.

 ° A subcategory of eyewitness expert may be a cross-racial identification expert. 



Lesson 29: Experts 7

Practice Tip

Experts are not allowed to testify to their opinion of the ultimate issue of fact.  For instance, if a wit-
ness is testifying about circumstances that encourage false confessions, he or she cannot state “The 
[child client] falsely confessed.” United States v. Spaulding, 293 U.S. 498, 506 (1935). The testimony 
cannot deprive the fact-finder of making independent considerations of issues in the case.

•	 False Confessions Expert

 ° Research on false confessions is growing fast. Psychologists that are experts in the area can testify 
to a youth’s suggestibility and compliance with coercive tactics. Social scientists in this field 
can testify to the coercive police interrogation methods that often lead to false confessions. See, 
e.g., United States v. Roark, 753 F.2d 991 (11th Cir. 1985) (where the exclusion of expert testimony 
regarding whether inculpatory statements and confessions were involuntary was reversible error as 
such testimony had probative value for the jury to consider); Gisli Gudjonsson, The PsyCholoGy of inTeR-
RoGATions, Confessions, And TesTimony  (2003) (treatise on law and science of false confessions).  

 ° Experts in this field can also testify to the general circumstances that encourage false confessions. 
See Saul M. Kassin, False Confessions Causes, Consequences, and Implications for Reform, 17 
CuRRenT diReCTions in PsyChol. sCi. 249 (2008); Richard A. Leo & Richard J. Ofshe, The Consequences of 
False Confessions: Deprivations of Liberty and Miscarriages of Justice in the Age of Psychological 
Interrogation, 88  j. CRim. l. & CRiminoloGy 429 (1998).  

•	 Psychiatrists/Psychologists with Expertise in Adolescent Development

 ° The defender should consider an expert in child psychology/psychiatry in cases involving:

a. False confessions 

b. Competence to waive Miranda 

c. Competence to stand trial

d. Competence to form intent 

e. Amenability to treatment in juvenile court (to avoid transfer or waiver to adult criminal court)

f. Trauma associated with transfer or waiver to adult court or jail

g. Battered trial defense 

h. Post-traumatic stress disorder (e.g., to explain need for self-defense)

i. Mitigation testimony at disposition

j. Mental illness, especially where the client has an Axis I diagnosis from the Diagnostic and 
Statistical Manual of Mental Disorders (DSM-IV).
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•	 Toxicologist

 ° Experts in toxicology can assist the defender in cases involving medical death investigation, poison-
ing, drug interactions and the effects of drug use. For example, the expert can testify to:

a. Evidence of drug and alcohol use, as well as the time and amount of ingestion;

b. The identification of certain toxicants;

c. The biological and behavioral effects of certain drugs and medicines; and/or

d. Drug interactions

And the expert can also assist the defender in interpreting the drug laboratory’s testing and results.  

•	 Pathologists 

 ° An expert pathologist can assist the defender and testify to the cause and manner of death or injury, 
as well as conduct an independent wound analysis.  Some pathologists have expertise in certain 
kinds of death that may prove useful to the defender, such as natural versus unnatural deaths; 
asphyxia; sexual homicides; child abuse/starvation/infanticide; poison; fire deaths by arson; motor 
vehicle deaths; etc.  

•	 Narcotics Experts

 ° In cases where there is drug evidence, the defender should consider hiring a narcotics expert. The 
defender may want an expert to testify on the known methods generally associated with the use and 
distribution of drugs.    

•	 Medical Experts

 ° Similar to pathologists, medical experts can conduct their own medical investigation in cases involv-
ing sexual assault, drug intoxication, severity of injuries, excessive force assessments, etc.

•	 Gang Expert

 ° A gang expert will typically be called by the prosecution to explain gang culture, structure, and roles 
in an effort to convince the fact-finder that a defendant was engaged in a criminal enterprise or 
activity associated with a gang.

 ° However, a gang expert may also be called by the defense to dispel claims that the client is a mem-
ber of a gang, to explain the peripheral and often ignorant and involuntary role of less culpable youth 
members, or to help the jury understand the concept of duress or imperfect self-defense within the 
context of gang culture.

•	 Other Forensic Experts

 ° Fingerprints

a. A fingerprint expert may be used to challenge the prosecution’s fingerprint analysis. The Na-
tional Academy of Sciences recently reported that there has been little research or investigation 
into the reliability of forensic science disciplines that involve subjective interpretation, such as 
fingerprint analysis. Additionally, there have been no studies to calculate the error rate of such 
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comparative analyses due to a lack of uniform practice and performance standards, nationwide. 
See generally nAT’l ReseARCh CounCil of The nAT’l ACAds., sTRenGTheninG foRensiC sCienCe in The uniTed 
sTATes: A PATh foRwARd (2009). Experts in fingerprint analysis can testify to the subjective nature 
of fingerprint comparisons and the general lack of standardized methodologies in the field.  

 ° Ballistics 

a. A ballistic expert may be used to challenge the prosecution’s ballistics analysis. Many jurisdic-
tions have accepted and admitted “ballistics” evidence for over 70 years. However, the field’s 
reliability has been called into question. Commentators and scientists have noted flaws in 
methods used in the field. More recently, the National Research Council, a group of distinguished 
scientists,1 issued reports detailing these flaws. Many courts are now taking notice of problems 
inherent in this field.  

b. For instance, there is no universal standard used to evaluate comparison results, and there is no 
basis for agreement of what constitutes a “match” (similar to issues in fingerprint comparisons). 
Such flaws make it susceptible to inaccuracies, requiring a defense expert to carefully evalu-
ate the evidence and make an independent determination. See United States v. Green, 405 F. 
Supp. 2d 104 (Mass. Dist. Ct. 2005) (holding that methods used to analyze the ballistics/toolmark 
evidence were flawed and lacked reliability as understood in Daubert). See also nAT’l ReseARCh 
CounCil of The nAT’l ACAds., BAllisTiC imAGinG (2008); Adina Schwartz, A Systematic Challenge to 
the Reliability and Admissibility of Firearms and Toolmark Identification, 6 Colum. sCi. & TeCh. l. 
Rev.  2, 24 (2005); Alfred Biasotti & John Murdock, The Scientific Basis of Firearms and Toolmark 
Identification, in 3 modeRn sCienTifiC evidenCe The lAw And sCienCe of exPeRT TesTimony 495 (Faigman et 
al. eds., 2002).

 ° Handwriting

 ° Blood Spatter

 ° Involuntary Intoxication

C. Right to Expert Assistance: Law and Practice

Note To Trainer
The trainer should lead participants in an interactive discussion by asking, “Does the client 
have a right to expert assistance? What is the legal basis for the right?” The trainer should 
then use the following Training Notes to guide the discussion.  

•	 The Supreme Court has held that due process requires the government to provide the defense with a 
psychiatrist’s assistance when an indigent defendant makes a preliminary showing that his or her sanity 
at the time of the offense would be a factor at trial. Ake v. Oklahoma, 470 U.S. 68 (1985). This principle 
stems from the fundamental notion that a defendant, regardless of his or her indigent status, be af-
forded the opportunity to present a defense. Id. at 76.  

 ° NOTE: Private attorneys with private clients are entitled to hire any expert they wish, paid for by 
their client.  

1 The National Research Council operates under the National Academies of Sciences.  
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•	 Whether or not an indigent defendant is entitled to a non-psychiatric expert depends on the jurisdiction. 
See Caldwell v. Mississippi, 472 U.S. 320, 323 n.1 (1985) (reserving the “equally important questions of 
whether and when an indigent defendant is entitled to non-psychiatric expert assistance”).  

 ° Some jurisdictions view Caldwell as holding that Ake does not apply to non-psychiatric witnesses. 
See, e.g., Babick v. Berghuis, 620 F.3d 571 (6th Cir. 2010) (declined to extend Ake regarding the 
right to the appointment of an expert on arson); Jackson v. Ylst, 921 F.2d 882, 885-87 (9th Cir. 1990) 
(“[n]o issue was presented to the Supreme Court in Ake concerning the right of an indigent to the 
appointment of an expert on eyewitness identification”); Siebert v. State, 562 So. 2d 586, 590 (Ala. 
Crim. App. 1989) (“[t]here is nothing contained in the Ake decision to suggest that the United States 
Supreme Court was addressing anything other than psychiatrists and the insanity defense”).

 ° Other jurisdictions do extend Ake beyond instances of psychiatric assistance. See, e.g., Powell 
v. Collins, 332 F.3d 376, 390 n.5 (6th Cir. 2003) (noting that the 6th Circuit has generally extended 
expert assistance beyond instances where the defendant’s mental condition is at issue); Little v. Ar-
montrout, 835 F.2d 1240, 1243 (8th Cir. 1987) (holding that state’s refusal to provide defendant with 
assistance of a hypnosis expert at trial was fundamentally unfair); Rey v. State, 897 S.W.2d 333 (Tex. 
Crim. App. 1995) (pathologist); People v. Lawson, 163 Ill.2d 187, 218-230, 644 N.E.2d 1172, 1187-92 
(1994) (shoeprint expert).

 ° In these jurisdictions, the defender should establish the probative value and risk of an erroneous 
deprivation of the affected interest if the safeguard is not provided.

a. Example: Right to Expert Assistance in Transfer Cases – The defender should assert the 
client’s right to court-appointed expert assistance under due process and equal protection prin-
ciples. The due process right comes from Ake that framed a three-factor approach derived from 
Mathews v. Eldridge, 424 U.S. 319 (1976):2 

i. The private interest that will be affected by the government (or prosecutorial) action

•	 A juvenile faces deprivation of liberty if he or she is under consideration for transfer to 
adult court. Prosecution as an adult has severe consequences such as a greater sentence, 
a permanent criminal record and disabilities that accompany any felony conviction (e.g., 
loss of right to vote, restriction on employment).

ii. The government (or prosecutorial) interest that will be affected if the safeguard is not provided

•	 The prosecution has an interest in preserving economic resources, but such an interest does 
not outweigh needlessly and wrongfully transferring and prosecuting juveniles as adults.

iii. The risk of an erroneous deprivation of the affected interest if the safeguard is not provided. 
Id. at 335.

•	 An independent expert will increase the reliability of the decision-making process of wheth-
er or not to transfer the juvenile to adult court. Expert opinions in the area of mental health 
vary, and the youth has the right to confront such experts under the due process of law.

2 Much of the following material is drawn from RAndy heRTz eT Al., Am. leGAl insT.–Am. BAR Ass’n & nAT’l. juvenile defendeR CTR., TRiAl mAnuAl foR defense ATToRneys in juvenile CouRT 
244-45  (2d ed. 2008 & Supp. 2009).
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D. Admissibility of Expert Testimony

Note To Trainer The trainer should make copies and distribute to participants all statutes, rules and/or case 
law regarding the admissibility of expert testimony for the local jurisdiction.  

•	 Admissibility in General

 ° The admissibility of expert testimony as evidence is regulated by statutes or by a set of rules in 
some states, while in others, local case law prescribes the standards for presenting expert testi-
mony. Some states follow the Frye standard, while others have completely replaced the former Frye 
tests for admissibility with the Daubert model. 

•	 Frye	Standard: General Acceptance in the Scientific Community

 ° “General acceptance” in the field: Before the Supreme Court’s decision in Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), in federal courts and a majority of states the proponent 
of expert evidence had to demonstrate by a preponderance of the evidence that the technique used 
by the expert has been generally accepted in the scientific community. Frye v. United States, 293 F. 
1013, 1014 (D.C. Cir. 1923).  

 ° Under Frye, almost anyone can qualify as an expert so long as they meet the standard. However, 
defenders can still push back on the prosecution’s evidence and attack the qualifications of their 
experts and the general acceptance of their methods.  

•	 Daubert Standard: Relevant and Reliable

 ° The Supreme Court established a new standard for federal courts requiring that scientific evidence 
must be relevant and reliable. Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 at 589. 
See also Kuhmo Tire Co. v. Carmichael, 526 U.S. 137 (1999) (Daubert standard applies to all expert 
testimony, not just “scientific” testimony).  

a. The trial judge acts as the gatekeeper of expert testimony under Daubert and determines 
whether the expert:3

i. Will be allowed to testify to scientific knowledge; and 

ii. Will assist the trier of fact to understand an important issue at trial.  

b. Factors the courts will consider:

i. Whether the theory or technique has been tested

ii. Whether the theory or technique has been peer reviewed

iii. Potential error rate

iv. General acceptance of the theory or technique (incorporates an element of the Frye standard). 
Id. at 593-94.

3 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592-93 (1993).
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E. Notice of Expert Testimony: Defense Discovery Obligations

Note To Trainer The trainer should provide participants with the local rules regarding notice of intent to use 
expert testimony at trial.  

•	 In some jurisdictions, rules of juvenile procedure also require that the youth give notice of intent to pres-
ent expert testimony. See, e.g., d.C. suPeR CT. juv. R. 16(B)(1)(C); uTAh Code § 77-17-13 (2003). These rules 
often do not bind the youth to discovery unless and until the prosecution has complied with discovery. 

•	 However, the defender should not disclose any more information than is required by the rule unless 
there are strategic reasons for doing so (i.e., the defender may want to give the prosecutor many docu-
ments to review themselves instead of only disclosing what defender thinks is pertinent). The defender 
generally needs only match the amount of specificity that was disclosed by the prosecution regarding 
their expert’s testimony.  

F. Locating and Hiring an Expert

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What profes-
sional qualifications should you look for in an expert? What characteristics would an ideal 
expert possess should you decide he or she needs to testify at trial?” The trainer should then 
use the following Training Notes to guide the discussion.  

•	 Defenders should educate themselves on the relevant field BEFORE they hire an expert.  

•	 The defender should consult with colleagues, university professors, professional associations, other 
experts and authors of publications that are relevant to the particular field.  

•	 Considerations when hiring an expert:

 ° Qualifications

a. The expert should have very high qualifications compared to other potential experts in the case. 
It is useful for the defender to compare the expert’s qualifications to the opposing side’s expert.  

b. The defender should attempt to understand credentials that are considered prestigious in the partic-
ular field for which they are seeking an expert. For instance, if the defender’s state requires that the 
expert be licensed in a certain profession, the expert should meet the state standards for licensing.  

 ° Appropriateness

a. The expert should practice in the field most relevant to the defender’s case. For instance, an 
expert in psychology should have experience in child or adolescent psychology if testifying in a 
juvenile case.
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 ° Vulnerability

a. The defender should consider whether opposing counsel could use anything to attack the expert 
on the stand. For instance, the defender should make sure that the expert’s curriculum vitae (CV) 
is accurate and truthful by verifying all information in the CV.

b. For example, a former D.C. Metropolitan Police Department detective and narcotics expert by the 
name of Johnny St. Valentine Brown was at the center of a perjury scandal in the D.C. criminal 
courts. He falsified his academic background and credentials while testifying as an expert drug wit-
ness. See Jason Cherkis, False Witness, wAsh. CiTy PAPeR, July 21, 2000, available at http://www.
washingtoncitypaper.com/articles/20022/false-witness (last visited Apr. 16, 2012).

 ° Personality

a. The expert should be likeable and seem credible to the fact-finder.

 ° Ability to Explain

a. The expert should be able to explain complex science in layman’s terms.  

 ° Courtroom Experience

a. In most cases, it is preferable if the expert has testified in other delinquency or criminal cases 
to show that he or she has qualified as an expert in the past. However there is sometimes value 
in having an expert who generally does not testify, but made an exception for the case at hand 
because the matter is so important.

b. The defender should also consider the expert’s fee for testimony and how often he or she has 
testified for the defense. The defender does not want the expert to seem like a hired gun, so it is 
preferable if he or she has also testified for the prosecution in the past. It eliminates any motive, 
bias or stake in the outcome of the case on behalf of the expert.

G. Obtaining Funding for Court-Appointed Expert Assistance

•	 In order to obtain funding for an expert under principles of due process, the defender must show that 
the particular expert or scientific test that the expert will perform “is likely to be a significant factor in 
[the youth’s]…defense [and that] with such assistance, the [youth]…might have a reasonable chance of 
success.” Ake v. Oklahoma, 470 U.S. 68 at 82-83.

 ° NOTE: In some jurisdictions the defense commission provides funding for experts rather than the 
court. However, if the commission funding runs out, the defender may need to request due process 
funds from the court to pay an expert. The due process right to expert assistance cannot be restricted 
by financial considerations under Id. at 83.

•	 The youth must qualify as indigent to receive court-appointed assistance of an expert. See, e.g., d.C. Code § 
2-1602(d) (2005); n.d.R.CRim.P. 44 (2006); North Carolina v. Boyd, 332 N.C. 101, 418 S.E.2d 471 (1992) (trial 
court erred in refusing to consider providing expert to defendant who was able to retain counsel).
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•	 The defender may have to make a written application to the judge, while other judges will accept an 
oral application. The judge then makes a decision on whether to authorize funding for an expert. So long 
as the request is reasonable and the underlying facts of the case suggest that the youth would benefit 
from expert assistance in his or her defense, services should be granted. See, e.g., Gaither v. United 
States, 391 A.2d 1364, 1368 (D.C. 1978) (application of the accused’s counsel for expert services must 
be evaluated on a standard of reasonableness).  

•	 In some jurisdictions, the defender must make an ex parte application for appointment of an expert. An ex 
parte proceeding determines whether there is a need for the assistance of an expert for an adequate defense.  

 ° In jurisdictions that do not provide avenues for filing ex parte motions, the defender should describe 
his or her need for expert assistance very generally, not to tip off the prosecution and reveal the 
defense’s strategies. In this motion, the defender may indicate that a more detailed showing for 
expert assistance can be made ex parte in chambers or by a sealed affidavit. Ake v. Oklahoma, 470 
U.S. at 82-83.  

•	 In many jurisdictions, the juvenile or criminal code will identify an initial statutory limit on funding au-
thorized for court-appointed expert assistance. Every jurisdiction allows for different amounts. However, 
if the defender seeks greater expenditures, the defender should stress the unusual character, need, and 
duration of services required. The defender should also demonstrate that the prevailing market rates 
for similar services in the private sector are greater than the statutory minimum to further support an 
application for additional funding.  

•	 If the defender is denied expert funding in his or her jurisdiction, the defender should challenge the 
decision by filing a motion requesting state funding and challenging aspects of local practice, document-
ing how they violate Ake. This motion must make the requisite showing for an expert under Ake, supra. 
If the motion is denied, the issue is preserved for appeal.

H. Preparing an Expert for Trial

•	 Pretrial Preparation

 ° Basic Preparation for the Defense Case

a. The defender and the expert should review the case together, understand the arguments on both 
sides, and discuss any areas of ambiguity.  

b. The defender should also provide the expert with materials obtained through discovery, espe-
cially all materials relating to the prosecution’s expert witness.  

c. The defender should ask the expert if there are additional materials that would enhance his or 
her ability to offer a thorough opinion.

d. The expert and the defender should then review the direct examination to prepare the expert to 
answer the defender’s questions in a way that is accurate and effective in explaining the basis of 
the expert’s opinions and that is consistent with the theory of the case.

e. The defender should consult with the expert regarding the appropriateness of visual aids that 
may assist the fact-finder in understanding the expert’s testimony.  
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Practice Tip

The expert should not prepare a report unless the defender tells them to do so. This 
includes social workers and mitigation staff. Such reports, even in draft form, are generally discover-
able to the prosecution and may contain information that the defender does not want to elicit at trial.  

 ° Preparing the Expert for Cross-Examination

a. The defender should fully inform the expert of the prosecution theory and version of the facts.  

b. The defender should also prepare the expert for impeachment questions, including questions 
about rebuttal experts and reputable studies that are inconsistent or contradict the defense 
expert’s reasoning.  

c. The defender should prepare the expert by mooting possible cross-examination questions and 
ensuring the expert is able to effectively answer at trial.  

d. The expert should know his or her pretrial report intimately in preparation for cross-examination.  

•	 Structure of the Expert’s Testimony

 ° Basic Objectives

a. An expert will give opinion testimony that must be of “reasonable certainty.”

b. The expert will describe the studies and examinations performed and demonstrate that these exam-
inations are standard practice in the expert’s area, the conditions under which they were performed, 
the data observed and the opinion formed based on the data concerning the relevant issue.

c. The expert should then explain his or her reasoning after giving his or her opinion.  

d. The expert must speak in layman’s terms: meaning, the expert should explain in such a way that 
the jury would understand. The expert should avoid technical terms without adequately explain-
ing to the jury what they mean.  

 ° Expert Report/Opinion

a. The defender should be precise about what questions they want the expert to address.

b. The defender should ask the expert to discuss his or her conclusions and findings in advance of 
preparing a report. Defense counsel may not want a written report when it is clear that the expert 
will testify as a witness. The expert’s entire report is likely to be discoverable even if the expert only 
testifies about a portion of the report.

c. The defender should then decide whether the preparation and submission of a written report 
would advance the theory of the case. If so, the defender should request this report from the 
expert well before trial. 

d. The defender should introduce the report as substantive evidence at the end of the expert’s testi-
mony, with the understanding that the witness may be subject to cross-examination on anything in 
the report.  

i. Many judges will admit the report, finding it to be a useful summary of the expert’s reasoning.  
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•	 Qualifying the Expert to Testify

 ° General Objectives

a. The defender needs to elicit the expert’s credentials and experience.

b. The witness should do all of the talking and the defender should almost disappear, allowing the 
expert to have the stage.

c. The defender should get the judge interested in the expert’s testimony.  The defender will know 
the judge is interested when he or she starts asking the expert relevant questions.  

 ° Areas to Cover During Voir Dire

a. Name and profession of the expert

b. How long the expert has been practicing in that profession

c. The subject matter in which the expert practices in layman’s terms

d. If the expert specializes in a sub-area within the larger field, an explanation of that specialty in 
layman’s terms

e. Any graduate and post-graduate training the expert received

f. Any degrees and universities the expert attended

g. Any licenses the expert received to practice in his or her profession

h. Any certifications the expert earned (It is also useful for the expert to explain the process in earn-
ing such certifications.)

i. Length of time of having licenses and certifications

j. Any professional positions the expert has held and for how many years

k. If the expert’s field requires frequent examinations, how many examinations the expert has done 
in the past

l. Any academic or professional memberships and any published articles or materials, including the 
titles of those works relevant to his or her area of testimony

m. Lectures or guest-speaking opportunities

n. Any advisory board or special committee memberships

o. Prior experience testifying as an expert witness for both the prosecution and the defense

i. How many times for juveniles and adult cases

ii. How many times for the prosecution and defense

p. Amount the expert gets paid
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II. Challenging the Prosecution’s Expert

A. Prosecution Notice and Discovery Obligations

Note To Trainer The trainer should reference the local rule(s) regarding notice of intent to use expert testi-
mony at trial already provided to participants. 

•	 In some jurisdictions, rules of juvenile procedure require that the prosecution provide expert notice to 
the defense at the respondent’s request. See, e.g., d.C. suPeR. CT. juv. R. 16(a)(1)(e); wAsh. suPeR CT. CRim. 
R. 4.7 (a)(2)(ii).

•	 Such rules generally require the prosecution to:

 ° Disclose to the defense a written summary of the testimony of any expert witness the prosecution 
intends to use in its case-in-chief at trial.

a. The summary should describe the witnesses’ opinions, the bases and reasons for those opinions, 
and the witnesses’ qualifications.

 ° Provide the curriculum vitae of any experts the prosecution intends to use.  

B. Challenging the Relevance and Need for Prosecution Expert Testimony

•	 Beyond the Ken of An Average Layperson

 ° Experts may only testify on matters the fact-finder could not understand on his or her own. There-
fore, expert testimony must be helpful in explaining issues to the court that are “beyond the ken of 
the average layman.” Adams v. United States, 502 A.2d 1011, 1021-22 (D.C. 1986).  See also People 
v. Miller, 173 Ill. 2d 167, 186, 670 N.E.2d 721 (1996); Ohio v. Koss, 49 Ohio St. 3d 213, 216 (1990) 
(expert testimony is not admissible “when such knowledge is within the ken of the jury”); Ibn-Tamas I, 
407 A.2d 626, 634-35 (D.C. 1979) (testimony of expert on battered woman syndrome was admissible 
because it “would have supplied an interpretation of the facts which differed from the ordinary lay 
perception…advocated by the prosecution.”).

•	 Ultimate Issue

 ° The expert is to assist the fact-finder in its function: determining whether the prosecution has proven 
the youth’s guilt beyond a reasonable doubt. The expert should not testify directly to this “ultimate 
issue.” United States v. Spaulding, 293 U.S. 498, 506 (1935).  

•	 Probative Value vs. Prejudicial Effect

 ° Even if expert testimony is admissible, the trial court still must determine, in light of all the other 
evidence, whether the probative value of the proffered testimony outweighs the prejudicial impact. 
For example, a court may find expert testimony on the battered woman syndrome to be highly proba-
tive and relevant to the defendant’s state of mind at the time of an assault. The prejudicial effect 
will likely be minimal, especially when evidence is otherwise admissible regarding the victim’s 
earlier attacks and abuse on the defendant. See, e.g., Ibn-Tamas I, 407 A.2d 626 at 639.
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•	 Motions to Exclude

 ° Both the prosecution and defense may file motions in limine to exclude expert testimony. If the 
prosecution files such a motion, the defender should write a response supporting why the testimony 
is relevant and needed. 

 ° If the prosecution tenders experts, the defender should consider filing a motion in limine to exclude 
or limit the expert testimony to the particular area.

C. Challenging the Expert’s Qualifications

•	 Investigation of Credentials

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How can the 
defender investigate the expert’s credentials?” The trainer should then use the following 
Training Notes to guide the discussion.  

 ° Examine the Expert’s Curriculum Vitae (CV)

a. The defender should first read the expert’s CV and investigate all leads:

i. School attendance

ii. Training attendance 

iii. Authorship of listed publications

 » The defender should actually read all relevant publications by the expert.

b. The defender should also compare the expert’s CV to another expert in the field.  

i. Does the expert’s CV look normal compared to other experts?  

ii. Are there any gaps in education or training?  

Practice Tip

When the defender receives notice that the prosecution intends to use a police officer as an expert, 
the defense should consider objecting to his or her qualifications.

Practice Tip

The defender should have a purpose when investigating an expert’s credentials and qualifications. 
That purpose may be to exclude the expert’s testimony, to obtain discovery or to simply weaken the 
expert’s testimony.

 ° Check Current Licensure and Board Certifications

a. Is the expert actually licensed in the area they claim?

b. Are there any stipulations on his or her license?
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c. If the expert is not board certified, how many times did the expert try?

d. If the expert is board certified, but not in the area in which he or she is testifying, why not?

e. Does the board certification require that the expert pass an exam? 

 ° Westlaw, Lexis, Medline, and Google Search

a. The defender should run the expert’s name through various search tools.  The expert may have 
testified in other cases or may have other relevant publications that were not disclosed to the 
defense, etc.  

 ° Prior Voir Dire

a. The defender should speak with other defense attorneys who have cross- examined the expert 
in prior cases relevant to the issues to which the expert is testifying. If possible, the defender 
should also get a transcript of the voir dire and testimony in those prior cases.  

 ° Attempt to Interview the Expert

a. The defender should attempt to interview the expert in-person or on the phone. The defender 
should have the expert answer any questions he or she may have about the expert’s CV, his or 
her background in general and opinions about the relevant issue in the case.  

 ° Talk to Other Colleagues 

a. The defender’s colleagues may have encountered the expert in their own cases. The defender 
could get useful information about not only the expert’s credentials and qualifications, but also 
how the expert handled himself/herself at trial. The colleagues may have some tips to share with 
the defender.    

•	 Pretrial Pleadings

 ° If the defender finds reason to exclude or challenge the prosecution’s expert, the defender may move 
to exclude or at least limit the expert’s testimony.  

•	 Voir	Dire

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
topics or areas of questions to cover in voir dire?” The trainer should then use the following 
Training Notes to guide the discussion.  

 ° Areas to Cover During Voir Dire

a. Expert’s area of practice

i. Do they have a specialty?

b. Length of time working in area of practice
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c. Where else the expert practices

i. Practice aside from court work

ii. Size of practice

d. Prior testimony: history of testifying

i. For whom

ii. On what subject

iii. In what court(s)

iv. Failure to qualify?

e. Licensure 

i. What jurisdictions

ii. Any suspensions, revocations, subject to conditions

f. Where expert has privileges

g. Board certifications (if applies)

i. Any specialty certifications

ii. Any suspensions, revocations, subject to conditions

h. Ancillary occupations

i. i.e., therapy, teaching

i. Publications 

j. Subject to ethics complaints?

k. Testing/methodology preference

l. Compensation for services (i.e. fees)

m. Ask what treatises or journals explain the fundamental aspects of his or her field.  

n. Sources of information when prosecution expert examines or evaluates the client 

i. Client?

ii. Interview?

•	 How many?

•	 Was the client medicated?

•	 Did the expert discuss privilege and waiver?

•	 Length of interview(s)
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•	 Conclusions of the expert

•	 Testing ordered or done

 » What was the raw data and were the results memorialized?

 » Did the expert compute the results or did someone else?

 » Conclusions of the expert

•	 Physical setting of interview

•	 Were others present?

iii. Interviews of others?

•	 Family?

•	 Friends?

•	 Others who have treated client?

•	 Witnesses?

iv. Review of records or other data

•	 Hospital records?

•	 Reports of other experts?

•	 Police department reports?

•	 Witness statements?

•	 Court documents?

•	 Media reports?

v. Things the prosecution expert did not do that defense expert did, e.g.:

•	 Records not reviewed

•	 Probation officer not interviewed

•	 Testing not conducted

 ° Whether to Cross-Examine

a. It is important for the defender to understand the significance of the expert’s testimony. If an 
expert’s testimony only supports minor or technical points for the prosecution, defense counsel 
should not vigorously cross-examine the expert. Perhaps a few questions to reiterate the fact 
that the expert’s testimony is narrow are sufficient. 

b. However, an expert whose testimony is very damaging to the defense case should be cross-exam-
ined on any and all vulnerabilities. For instance, flaws in the expert’s methodologies or reasoning 
should be brought out during cross-examination and then revisited during closing argument.
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 ° Preparing for Cross on Methodologies and Reasoning

a. The defender should first get a copy of the prosecution expert’s report and a summary of the 
substance of the expert’s testimony.

b. The defender should then consult with a defense expert who can help the defender understand 
the report and find flaws in the methodologies and reasoning.

 ° Preparing for Cross on Qualifications

a. The defender will want to narrow the area of the witness’ expertise, as well as the “universe 
of facts” on which the prosecution expert may rely to control his or her testimony. This should 
be addressed when the prosecution expert is being offered as an expert to ensure his or her 
testimony is limited to his or her narrow area of expertise.

 ° Preparing for Cross on Bias

a. The defender should note whether the expert systematically disregarded certain evidence. For 
example, why did the psychology/psychiatry expert fail to mention the youth’s positive responses 
in his or her report?

b. The defender should also find out how much time the expert actually spent with the youth, 
should the testimony involve an examination, so that the expert does not try to overstate his 
or her contact time with the youth (i.e. look at the expert’s billed hours). Similarly, the defender 
should make sure that the expert does not misrepresent who had contact with the youth (i.e. a 
resident vs. the doctor).

c. The defender may also use the voir dire to highlight the difference between the defense’s expert 
and the state’s.
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III. Forensic Exercises:  Experts 

There are two Forensic Exercises included in this section; Forensic Exercise A: Qualifying Defense Experts and  
Forensic Exercise B: Voir Dire of Prosecution Experts. Forensic Exercise B is further broken down into two parts; 
Part I: Qualifications and Part II: Bias and Methodology.  

FORENSIC EXERCISE A:  QUALIFYING DEFENSE EXPERTS

Note To Trainer

The trainer should distribute Forensic Exercise A and instruct the participants to take 5 
minutes to read the case materials and think about what kind of experts they may want to 
engage for this case. 

The trainer should then lead the participants in a 10-minute brainstorming session in which 
participants identify the various types of experts that they might engage (and for what pur-
pose).  The trainer should list these experts on the board.  
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Client: Robert Hunt

Charges: Destruction of Property (felony), Possession 
of Cocaine

Prosecution Version
On August 20, 2010, at approximately 1800 hours, S-1 
was standing outside the Carryout on 1313 Branch Road. 
S-2 walked past S-1 to enter the Carryout. S-1 and S-2 
exchanged some words. W-1, the owner of the Carryout, 
witnessed S-1 push S-2. S-2 then pulled out a gun. S-1 
and S-2 began struggling over the gun and fell into the 
Carryout window, shattering the glass. S-1 and S-2 ran 
away from the scene. W-1 called the police and described 
S-1 as a young Hispanic male wearing a white t-shirt, 
dark blue jeans and white tennis shoes. W-1 described 
S-2 as a young black male wearing a black skull cap, a 
white t-shirt and faded blue jeans.  

The police responded to the scene and located a young 
Hispanic male matching W-1’s description of S-1 on the 
1500 block of Branch Road. The young male was identified 
as Robert Hunt. There was a subsequent show-up identi-
fication with W-1, who made a positive identification. Mr. 

Hunt was arrested, and a search incident to arrest revealed 
that he had a small white Ziploc baggie containing a white 
powdery substance that field-tested positive for cocaine.  
Mr. Hunt was taken to the police station where he was 
read his Miranda rights. Mr. Hunt provided a full confession 
to the police during interrogation.

Client Interview
Robert tells you that he was incredibly high on cocaine 
at the time all of this happened. The events are very blur-
ry. The last thing he remembers clearly is sitting at his 
friend’s apartment, getting high on cocaine.  

Robert vaguely remembers talking to the police and being 
asked to look at some card in front of him. He was told to 
sign the card, but Robert cannot be sure what he signed. 
Robert tells you that the police questioned him for hours 
about what happened. There were times that Robert asked 
for food and water, but the police kept telling him that he had 
to tell them what he did before he could get anything to eat 
or drink. Robert repeatedly asked to speak with his mother 
but was denied. Finally, after six hours of interrogation, Rob-
ert said he just told them that he did it so he could go home.  

CASE MATERIALS
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Robert has no memory of that night due to his intoxica-
tion. He also does not have any injuries from allegedly 
falling through a window.  

Social Factors
Robert Hunt is 15 years old and lives with his father and 
younger brother. Robert is a special education student with 
an IQ of 67 and reads at a fourth-grade level. He is currently 
under-performing in all of his classes and generally com-
pletes 50% or less of his class assignments with low accu-
racy rates. He has trouble understanding many of the les-

sons and assignments in his classes and needs intensive 
support from the special education staff on a daily basis. 

He has one prior adjudication for Possession of Cocaine 
and is currently on probation in that matter. Robert’s pro-
bation officer reports that while he has not had very many 
problems with Robert, he is concerned about the serious-
ness of this offense and thinks that Robert has a sub-
stance abuse problem. Robert has tested positive for co-
caine every week since he has been on probation. Robert 
also tested positive for cocaine at the time of his arrest.

Interactive Discussion:

What types of experts might you seek assistance from in this case and why?

Types of Experts

•	 False Confessions

 ° Could testify to effects of police coercive techniques in this case

 ° Interrogation lasted for many hours

 ° Robert was denied food and water

 ° Robert was promised food and water if he “told them what he did”

 ° Robert was given the false promise that he could go home if he just confessed

 ° Robert is susceptible to coercive tactics

•	 Low IQ

•	 Borderline intellectual disability

•	 Special education student

•	 Reads at fourth-grade level

•	 Narcotics

 ° Could testify to drug-induced behavior caused by cocaine in this case

 ° Perhaps the drug intoxication would render Robert incompetent to knowingly and voluntarily 
waive his Miranda rights

DISCUSSION POINTS
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 ° May also talk about the effects of deprivation of food and water after using an excessive  
amount of cocaine (may be relevant to voluntariness, enhanced coercive effect of withholding 
food and water)

 ° In anticipation for disposition could testify as to addiction and community-based treatment options

•	 Psychological Expert 

 ° Re: Competence to Waive Miranda rights

•	 There are questions about his competency to waive Miranda issues independent of Robert’s 
drug intoxication.

•	 Robert has a low IQ, is borderline intellectually disabled, attends special education school and 
reads at a fourth-grade level. All reasons to suggest incompetency to knowingly, voluntarily 
waive his Miranda rights.

 ° For disposition

•	 To identify Robert’s educational deficiencies and needs 

•	 To recommend continuing at current school or another school that might meet his special 
education needs

•	 To discuss why the juvenile department of corrections would not be able to meet his educa-
tional needs

•	 Medical Doctor

 ° To discuss fact that he would have injuries from falling through a window

•	 Eyewitness Identification Expert 

 ° To discuss the factors that lead to misidentification

•	 Weapon focus

•	 Cross-racial identification

•	 Violence 

•	 Stress

•	 Exposure time

•	 Post-identification confirmation

•	 Suggestive identification procedures (show-up)
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Voir	Dire	Exercise

Note To Trainer

After conducting the brainstorming session, the trainer should then engage partici-
pants in the following voir dire component of the exercise: 

•	 The trainer should ask participants to choose an expert from the list gener-
ated on the board and take 10 minutes to draft a voir dire to qualify the expert. 
Alternatively, the trainer can assign experts to participants.

•	 The trainer should have the participants conduct part or all of their voir dire.  
Alternatively, the trainer can have the participants “tag team” qualify the 
expert, where one starts the qualifications, trainer calls time, a second partici-
pant gets up and resumes where the first stopped, trainer calls time, a third 
person gets up, etc.

•	 If time is limited, the trainer can ask a volunteer to serve as the expert witness 
and the trainer can conduct a 5 minute voir dire as a model.

Sample Voir	Dire	

Note To Trainer A variation of the following questions can be applied to all experts. In the critique, the 
trainer should identify questions that are specific to the type of expert.

•	 Please state your name.

•	 What is your profession?

•	 Have I asked you to appear today to provide an opinion on…

•	 Before we get to that opinion, I’d like to address your qualifications to provide that opinion.

•	 How long have you been a [profession]?

•	 Could you tell the court what subject matter you focus on within that profession? [should be a 
rehearsed, short and nontechnical description]

•	 Do you specialize within the field?

•	 What is your specialty?

•	 State what colleges and universities you attended and what, if any, degrees you may have 
received.  

•	 Did you receive any post-graduate training? Could you describe it?

•	 Are you licensed as a [profession] in the State of [state]?

•	 How long have you been licensed?

•	 Are you certified as a specialist in the field of [profession]?
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•	 What does certification of that kind involve?

•	 How long have you been certified?

•	 What positions have you held? How many years? [for each position]

•	 [work involving examinations] During the course of your work, have you had the occasion to 
conduct examinations of . . . ?

•	 How many examinations have you done?

•	 What academic or professional society memberships do you have?

•	 What advisory boards and special committees have you served on?

•	 Have you published and lectured in your field?

•	 Would you state the titles of a few of those works? [the most pertinent to the subject matter]

•	 Have you ever previously testified as an expert witness in court?

•	 In what jursidictions?

•	 How many occasions? [should emphasize if has previously testified for prosecution before]

 ° How many of those cases were delinquency cases? Of those cases, how many times did 
you testify for the prosecution?

 ° How many of those cases were criminal cases? Of those cases, how many times did you 
testify for the prosecution?

•	 At this time, your Honor, we offer Dr. [expert’s name] as an expert in [profession].
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FORENSIC EXERCISE B:  VOIR DIRE OF PROSECUTION EXPERTS

Note To Trainer This exercise is divided into two parts – I: Qualifications; and II: Bias and Methodology. 
These exercises can be conducted separately, one after another (recommended) or jointly.  

PART I: QUALIFICATIONS

Note To Trainer

The trainer should distribute Part I of the exercise and instruct participants to take 10-15 
minutes to review the materials and prepare a voir dire on the expert’s qualifications to offer 
his or her opinion. 

The trainer should then have one, some or all participants conduct the entire voir dire or ask 
the participants to conduct the voir dire in a tag team format (one starts, trainer calls time, 
a second participant gets up and resumes where the first stopped, trainer calls time, a third 
person gets up, etc.) The trainer can either ask/assign a participant to serve as the expert 
witness (preferred) or play the role of the expert himself/herself. The trainer should give 
feedback, invite limited discussion and then move on to Part II of the exercise.

As an alternative, the trainer can distribute Parts I and II jointly and have the participants 
conduct a full voir dire at one time rather than in two stages.  

A sample Voir Dire is included at the end of this lesson. The trainer can use all or part of 
this to model for the participants. The trainer can also distribute it to participants, but 
should only do so after the exercises are concluded.

Client: Jonathan Lopez

Charges: Aggravated Assault and First-degree Sexual 
Abuse (Rape)

Prosecution Version:
On April 24, YR-0, reporting officers responded to East 
High School to assist the School Resource Officer with 
Sabrina Williams’ allegations that her boyfriend raped 
her in the boys’ locker room three weeks earlier. Sabrina 
says that she and Jonathan snuck into the boys’ locker 
room to get some stuff from Jonathan’s locker. They got 
into a violent argument, and Jonathan pushed her to the 
floor and raped her. Sabrina has a fading bruise on her 
face. Reporting Officers (ROs) contacted felony review to 
take witness statements. 

ROs relocated to the juvenile detention center, where 
Jonathan was in custody on drug-related charges. There 
they were met by Jonathan’s pretrial officer, Steve Crone. 
Officer Crone and Officer Martin met with Mr. Lopez in 

a private visiting room. Mr. Lopez was read his Miranda 
rights, which he waived. He provided a full confession to 
the sexual assault. Mr. Lopez was charged with Aggra-
vated Assault and First-degree Sexual Abuse.

Client Interview
Jonathan tells you that he was in the detention center 
when his “PO” showed up with a detective who said they 
wanted to talk to him about something that happened at 
school. He thought they meant the drug charge that he 
was locked up on (which allegedly occurred at the school 
bleachers). The detective read him something, but Jona-
than does not remember what it was about. He had no 
idea what the detective was saying to him and does not 
remember the detective explaining anything to him. The 
detective told him to sign some card, so he did. Jonathan 
cannot be sure what he signed. Jonathan tells you that 
the police started asking him questions about his girl-
friend Sabrina. The detective told him that he could go 
home sooner if he just confessed.   Jonathan thought they 

CASE MATERIALS
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were talking about the drug charge, and so he decided 
just to say he did it, so he could get out of there. Jonathan 
says that they left, and a guard came and took him back 
to his floor. He could not understand why he did not get 
to go home.  

Social Factors
Jonathan Lopez is 15 years old and lives with his father. 
He is currently enrolled in special education classes. 
He has limited IQ (68), is borderline intellectually dis-
abled and tested positive for dyslexia. Jonathan does 
not attend school regularly and reads at a fourth grade 
level. Jonathan is currently under-performing in both 
Reading and Mathematics and generally completes 
50% or less of his class assignments, with low accu-
racy rates of around 25%.

Jonathan has one prior arrest for Possession of a Con-
trolled Substance With Intent to Deliver on school 
grounds and no prior adjudications.  

Proposed Defense Expert Testimony
You plan to call a defense expert in psychology to testify 
that Jonathan was NOT competent to waive his Miranda 
rights prior to his confession. Based on his examination 
of Jonathan, your expert concluded that Jonathan’s cog-
nitive and developmental capacity to understand basic 
concepts is severely limited. As such, Jonathan was not 
capable of waiving his Miranda rights.

Proposed Prosecution Expert Testimony
The prosecution intends to call psychiatrist Dr. Robert 
Smith, who will testify that Jonathan was competent to 
waive his Miranda rights.

Curriculum Vitae of Dr. Robert Smith, M.D.

PROFESSION  Psychiatrist and Consultant. Perform psychiatric examinations of adults,  children and adoles-
cents for diagnosis and treatment.

EDUCATION B.A., University of Pennsylvania 1961
 M.D. University of Pennsylvania 1974

INTERNSHIP Medical Rotating, Good Samaritan Hospital, Phoenix, Arizona 1974
& RESIDENCY Residency, Child Psychiatry, Institute of Psychiatry and Human Behavior, 
 University of Maryland, Baltimore, Maryland 1975-1977 
 Residency, General Psychiatry, Good Samaritan Hospital, Phoenix, Arizona, 1978-1979

PROFESSIONAL Saint Mary’s Hospital, Washington, D.C., 1980 to present
EXPERIENCE Private Practice, Arlington, Virginia, 1985 to present
 Staff Psychiatrist, Behavioral Health Center, Rockville, Maryland, Admissions Ward, 1982-1990 
 Medical Director, Saint Mary’s Hospital Psychiatric Division, 1990 to present

CERTIFICATIONS Board Certified on Written Part, American Board of Psychiatry and Neurology
 Board Eligible, Certification in Child and Adolescent Psychiatry

PUBLICATIONS  Psychopharmacology: A Psychiatric Perspective, Paper, Saint Mary’s Hospital, Continuing 
Medical Education Newsletter, May 1990 
Competency of Adolescents: A Personal Perspective, Paper, Saint Mary’s Hospital, 
Saint Mary’s Grand Rounds, July 1995    
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Note To Trainer Participants should cover the following areas in their voir dire. Each topic can be 
broken down into several questions.

•	 Aside from Dr. Smith’s clinical residency in Child Psychiatry at the University of Maryland, he has had 
no other formal training working with children.

 ° Residency was only for two years

 ° Over 30 years ago

 ° Lots of advances in science since then (Participants can go into an entire section of cross on the 
advances if they are familiar.)

•	 Dr. Smith has never received any specialized training on child competency and the capacity to 
waive Miranda.

•	 Dr. Smith says that he is “Board Eligible” for a certification in Child and Adolescent Psychiatry, but he 
is not certified (and may not be authorized to state that he is “Board Eligible” on his CV).

•	 Dr. Smith says that he is board certified on the written part of the American Board of Psychiatry and 
Neurology: one cannot be certified on “parts.” You are either certified or not certified.  

•	 He does not have any peer-reviewed publications.

•	 He does not have any publications in actual medical journals.

•	 Psychopharmacology: A Psychiatric Perspective 

 ° Not relevant to his testimony on competency to waive Miranda;

 ° Not published in a peer-reviewed journal

 ° Published in a hospital newsletter 

 ° Does not appear to be based on any studies

 ° Is over 20 years old

•	 Competency of Adolescents: A Personal Perspective 

 ° Relevant to child competency

 ° But it was a “personal perspective” paper 

 ° Not published in peer-reviewed literature

 ° Not based on any studies 

 ° Is over 15 years old

DISCUSSION POINTS
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•	 Has not published anything – even these soft types of papers – in over 15 years

•	 Not a member of boards, committees, etc.

•	 No conference presentations

•	 No apparent continuing education

 ° Either as a participant or a trainer

•	 An advanced participant might also develop a series of questions on the differences between a 
psychiatrist and psychologist (suggesting that the latter is better positioned to assess competency to 
waive Miranda).

Note To Trainer If the person playing the expert adds any credentials (e.g., certifications, trainings, 
papers, etc.), the examiner should impeach him by omission.  

Practice Tip

The examiner should avoid getting into an argument with the expert, but simply make 
his or her point and move on to the next one. Too often lawyers try to fight with experts 
and end up getting into trouble. If this happens, the trainer should identify the series of 
questions that got the examiner into trouble and model an alternative way to conduct 
that portion of the cross.

Note To Trainer Time permitting, the trainer might want to model part of the voir dire for participants 
after the feedback and discussion. 
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After carefully reviewing Dr. Smith’s CV and investigating 
his credentials, experience, and history of testifying as an 
expert, you learned the following:

•	 Dr. Smith has testified at trial on five prior oc-
casions. Four trials were in adult criminal court 
and one trial was in juvenile court, where he 
was asked to provide an opinion on the minor’s 
amenability to rehabilitation.

•	 Dr. Smith testified for the prosecution on each 
prior occasion.

•	 He has never testified on child competency to 
waive Miranda warnings or on juvenile compe-
tency issues in general.

•	 You learn from your defense expert that Dr. Smith 
ordered tests during Jonathan’s examination that 
are not commonly used by child psychiatrists or 
psychologists to address the issue of competency. 

(Participants: rely on your general knowledge of 
tests generally used for examining children or 
just make up names of tests for this exercise.)

•	 The tests that Dr. Smith used are typically only 
used on adults.

•	 You also learn that Dr. Smith’s intern conducted 
the interview with Jonathan and administered 
the tests. Dr. Smith has never spoken with Jona-
than and based his opinions on his intern’s notes 
and results of the tests he ordered.

•	 Dr. Smith charges $375 an hour for his out-of-
court work and $500 an hour for testifying.  He 
bills $300 an hour for his interns. It is not clear 
whether the interns are paid for their work on 
these cases. Experts appointed by the court are 
capped at $250 an hour. 

SUMMARY OF DEFENSE INVESTIGATION

PART II: BIAS AND METHODOLOGY

Note To Trainer

The trainer should distribute the Part II of the exercise and instruct participants to spend 10-
15 minutes drafting a voir dire of the expert that shows the potential for bias and discredits 
methodologies he used to examine the client and reach his conclusions. As with Part I, 
the trainer can have the participants conduct a full voir dire or have them take a tag team 
approach. The trainer can either ask/assign a participant to serve as the expert witness 
(preferred) or play the role of the expert himself/herself.  
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Note To Trainer Participants should cover the following areas in their voir dire. Each topic can be 
broken down into several questions.

Bias

•	 Dr. Smith only testifies for the prosecution.

•	 Compensation (Some lawyers tend to think it is not helpful to ask questions about this.)

 ° He receives additional income for serving as a state expert

 ° The amount he charges 

 ° How that compares to other experts

 ° The fact that he is paid a higher fee for testifying

 ° The examiner should probably avoid questioning the expert about his fee arrangement with the 
interns, because it is not clear what it is

Methodology

•	 Tests he ordered not commonly used by child psychiatrists/psychologists for competency evaluations

•	 Tests designed for adults/not designed for children

•	 Based his opinions on the conclusions of an intern

•	 He did not conduct the tests himself

•	 Relied on an intern to conduct tests and interview

•	 The differences between an intern and psychiatrist (education, experience, etc. – a  significant num-
ber of questions can be developed on this topic)

•	 Did not observe the interview or tests

•	 Has never spoken to Jonathan

Qualifications revisited

•	 Has never testified on child competency to waive Miranda warnings or on juvenile competency issues 
in general

•	 Never qualified as an expert in child competency or competency to waive Miranda

DISCUSSION POINTS
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Sample Voir Dire of Prosecution Expert
•	 Qualifications of the Expert

 ° Limited Training in Child Psychiatry

•	 Dr. Smith, under internship and residency in your curriculum vitae, you list that you studied Child  
Psychiatry, correct?

•	 At the University of Maryland, correct?

•	 That training was for two years, correct?

•	 You received that training from 1975 to 1977?

•	 You have not had any other formal training in child psychiatry since that residency, correct?

 ° Not Actually Certified in Anything

•	 You list that you are “Board Eligible” for a certification in Child and Adolescent Psychiatry, correct?

•	 But you are NOT certified in Child and Adolescent Psychiatry, correct?

•	 In fact, you are not even authorized to say that you are “board eligible”?

•	 You list that you are “Board Certified on the Written Part” for the American Board of Psychiatry and 
Neurology, correct?

•	 There are multiple parts to becoming certified by the American Board of Psychiatry and Neurology, correct?

•	 There’s a written part?

•	 There’s an [another part to the certification: i.e. oral, interview, etc.] as well?

•	 Ask Dr. Smith about each separate part of the certification.

•	 You have to pass all parts to become certified, correct?

•	 You only passed the written part, correct?

•	 You are then NOT certified by the American Board of Psychiatry and Neurology, correct?

•	 You do not officially have ANY certifications, correct?

 ° His Publications are Not Relevant to Child Competency

•	 Dr. Smith, you have published articles.

•	 Two to be exact.

•	 You listed your published articles in your CV.

•	 One article is entitled Psychopharmacology: A Psychiatric Perspective.

•	 That article was not relevant to competency to waive Miranda.
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•	 That article was not relevant to child psychiatry.

•	 That article was limited to psychopharmacology.

•	 The content of that article is not relevant to your testimony here today.

•	 You also listed an article entitled Competency and Adolescents: A Personal Perspective.

•	 That article focused on dissociative disorders.

•	 In adolescents.

•	 But that article was not relevant to competency to waive Miranda.

•	 That article was your “personal perspective” on the issue.

•	 It was an opinion article.

•	 You did not base your opinions on any studies.

•	 Or peer-reviewed literature.

•	 In fact, you did not even talk about competency to waive Miranda in that article.

•	 Nor have you ever received any specialized training on child competency.

•	 Or child competency to waive Miranda.

 ° Never Qualified as an Expert in Child Competency or Competency in General

•	 Dr. Smith, you have testified as an expert on prior occasions.

•	 You have testified in five trials.

•	 Four of those trials were in adult court.

•	 And only one of those trials was in juvenile court.

•	 You have never testified on the issue of competency.

•	 You have never testified on the issue of competency to waive Miranda.

•	 Potential for Bias

 ° Has Only Testified for the Prosecution

•	 Again, you stated that you have testified as an expert on five prior occasions.

•	 You testified for the prosecution in all five of those trials, correct?

•	 You have never testified as an expert for the defense, correct?
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•	 Discrediting the Expert’s Methodologies

 ° The Tests He Ordered Were Wrong and Not Commonly Used in His Field

•	 Jonathan was examined by you and your colleagues, correct?

•	 You ordered [x amount] of tests.

•	 [List each test and confirm with Dr. Smith.]

•	 [For each test] That test is generally used to assess [something different from competency]?

 » That test is not commonly used to assess competency, correct?

 ° He Never Even Met Jonathan and Based Opinion Off Faulty Tests

•	 You ordered the tests for Jonathan’s examination, correct?

•	 Your intern conducted the tests on Jonathan.

•	 You did not conduct the tests on Jonathan.

•	 You were not present when the tests were conducted, right?

•	 Jonathan was also interviewed.

•	 That is part of the examination, correct?

•	 Jonathan was interviewed by your intern, correct?

•	 You did not interview Jonathan, correct?

•	 You were not present during the interview, right?

•	 In fact, you never even met Jonathan.

•	 Yet you wrote the report on Jonathan’s examination.

•	 And that report contained your conclusions.

•	 Those conclusions were based on the tests you ordered.

•	 Tests that are not commonly used to assess competency.

•	 Your conclusions were also based on Jonathan’s interview.

•	 An interview you were not present for.
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Sample Voir Dire of Defense Expert
•	 Please state your name.

•	 What is your profession?

•	 Have I asked you to appear today to provide an opinion on…

•	 Before we get to that opinion, I’d like to address your qualifications to provide that opinion.

•	 How long have your been a [profession]?

•	 Could you tell the court what subject matter you focus on within that profession? [should be a rehearsed, short 
and nontechnical description]

•	 Do you specialize within the field?

•	 What is your specialty?

•	 State what colleges and universities you attended and what, if any, degrees you may have received.  

•	 Did you receive any post-graduate training? Could you describe it?

•	 Are you licensed as a [profession] in the State of [state]?

•	 How long have you been licensed?

•	 Are you certified as a specialist in the field of [profession]?

•	 What does certification of that kind involve?

•	 How long have you been certified?

•	 What positions have you held? How many years? [for each position]

•	 [work involving examinations] During the course of your work, have you had the occasion to conduct examina-
tions of . . . ?

•	 How many examinations have you done?

•	 What academic or professional society memberships do you have?

•	 What advisory boards and special committees have you served on?

•	 Have you published and lectured in your field?

•	 Would you state the titles of a few of those works? [the most pertinent to the subject matter]

•	 Have you ever previously testified as an expert witness in court?

•	 In what jurisdictions?
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•	 How many occasions? [should emphasize if has previously testified for prosecution before]

 ° How many of those cases were delinquency cases? Of those cases, how many times did you testify for 
the prosecution?

 ° How many of those cases were criminal cases? Of those cases, how many times did you testify for the 
prosecution?

•	 At this time, your Honor, we offer Dr. [expert’s name] as an expert in [profession].
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NOTES




