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JTIP Unit IX: Trial Skills
Lesson 28, Hearsay   (2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will know the definition of hearsay, identify exceptions to the hearsay rule and understand the vari-
ous methods for objecting to or introducing hearsay at trial consistent with the defense theory of the case. 

Objectives
Juvenile defender will:

•	 Understand the definition of hearsay;

•	 Identify and understand law governing hearsay exceptions;

•	 Identify multiple methods for objecting to hearsay and understand the timing of contemporaneous oral 
hearsay objections;

•	 Learn to introduce out-of-court statements as an exception to the hearsay rule when the statement 
advances the defense case;
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•	 Understand interplay between Confrontation Clause and hearsay;

•	 Review law of Crawford and Davis; and

•	 Be able to object to oral hearsay and written hearsay within documents.

Training Materials:
•	 “What is Hearsay?” Handout

•	 Forensic Exercise: Hearsay

•	 State Rules of Evidence in jurisdictions that have not yet adopted FRE (trainer to provide)

•	 Local statutes and case law defining hearsay (trainer to provide)

•	 Crawford v. Washington, 541 U.S. 36 (2004), and local/state cases relevant to Crawford (trainer to provide)

•	 Davis v. Washington, 547 U.S. 813 (2006), and local/state cases relevant to Davis (trainer to provide)



Lesson 28: Hearsay 3

Trainer’s Overview

I. Defining Hearsay (15 minutes)

•	 The trainer should assess the group’s understanding of hearsay, clear up misconceptions and make sure partici-
pants understand that hearsay can be oral or written. 

II. The Law of Hearsay: Rules of Evidence (45 minutes)

•	 The trainer should begin with an analysis of the Federal Rules of Evidence and distribute the applicable federal 
rules along with any local rules of evidence relating to hearsay. The trainer should identify differences in the 
applicability of hearsay rules at different stages of the proceedings, e.g., preliminary hearing versus suppres-
sion motion versus trial. 

A. Making the Objection

 ° The trainer should note the importance of making both the state-law hearsay objections and federal 
Confrontation Clause objections.

B. Rules of Evidence

 ° Using the “What is Hearsay?” handout as a guide, the trainer should review the applicable 
federal and local hearsay rules in detail, making sure to explain non-hearsay, the exceptions to 
hearsay, double hearsay and the importance of being able to attack or support the credibility of 
the hearsay declarant.   

III. Constitutional Principles: the Confrontation Clause, Crawford & Davis (15 minutes)

•	 The trainer should provide background on the Confrontation Clause of the Sixth Amendment and Supreme 
Court jurisprudence that bans the introduction of certain out-of-court statements by the prosecutor when the 
defendant has had no opportunity to confront the witness.

A. Confrontation Clause

B. Understanding Crawford & Davis: Testimonial Statements

IV. Forensic Exercise: Hearsay (45 minutes)

•	 The trainer should provide the Forensic Exercise Handout. After allowing participants time to read over the Handout, 
the trainer should consult the Discussion Points, which includes possible answers to each of the six questions.

•	 The trainer should use these answers in conjunction with responses solicited from participants to work through 
each question in the Forensic Exercise.
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Trainer Notes

Note To Trainer

This lesson draws heavily from the Federal Rules of Evidence.  Not all jurisdictions follow the 
Federal Rules, and those that do may still have some discrete differences.  It is, therefore, 
critical that trainers understand how local rules, case law, or statutes govern hearsay in the 
jurisdiction and whether or to what extent the Federal Rules are followed.  Even where there 
are differences, trainers should still teach the Federal Rule as a point of comparison and for 
potentially sparking of challenges or creative litigation.

I.  Defining Hearsay 

Note To Trainer The trainer should engage participants in an interactive discussion by asking, “What is hear-
say?” The trainer should use the Training Notes to guide the discussion.    

A. The trainer should assess the group’s understanding of hearsay, clear up misconceptions and make sure 
participants understand that hearsay can be oral or written.

•	 Hearsay has been defined as evidence of  “…a statement made out of court, the statement being 
offered as an assertion to show the truth of the matter asserted therein, and thus resting for its value 
upon the credibility of the out-of-court asserter.” Lee v. Illinois, 476 U.S. 530, 543 n.4 (1986) (quoting 
Edward w. ClEary, MCCorMiCk on EvidEnCE § 246, 584 (2d ed. 1972)). 

•	 The Federal Rules of Evidence 801 defines “hearsay” as a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter 
asserted. FEd. r. Evid. 801.

•	 In short: hearsay is any out-of-court statement offered for the truth of the matter asserted. An 
out-of-court statement is still hearsay even if the declarant is testifying to his or her own 
previous out-of-court statement.

•	 Generally, the rules of evidence and case law in every state exclude hearsay, but they also provide 
numerous exceptions to the ban.

II. The Law of Hearsay: Rules of Evidence (45 minutes)

Note To Trainer
The trainer should distribute copies of the applicable federal rules and any local rules of evi-
dence relating to hearsay. What follows below is an analysis and discussion of the Federal 
Rules of Evidence.

Practice Tip

In some jurisdictions, hearsay rules may vary or not apply depending on the type of hearing. For 
example, there may be different rules in suppression hearings than in preliminary hearings or in 
trials. It is important to know and understand what rules apply in your jurisdiction.   
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A. Making the Objection 

Note To Trainer

As the trainer teaches the law of hearsay through an interactive discussion of the rules of 
evidence and relevant case law, the trainer should constantly remind participants to make 
objections and encourage participants to think of the language necessary to identify and 
preserve all possible objections. 

•	 As a general rule, the defender should cite both state-law hearsay objections and federal Confrontation 
Clause objections. 

•	 Confrontation Clause objections only apply to the prosecution’s evidence, so they are less likely than 
hearsay objections to backfire and obstruct the presentation of the defense case.

B. Rules of Evidence 

Note To Trainer

The trainer should distribute the “What is Hearsay?” handout, which is available to print 
from www.njdc.info, either at the start of the discussion or at the close. The trainer should 
use the Training Notes as well as the handout to walk participants through the rules of 
hearsay, non-hearsay and exceptions to hearsay in detail.  

•	 Generally, the rules of evidence in every state exclude hearsay, but there are many exceptions to the 
hearsay rule.

•	 Definitions:

 ° A statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by the 
person as an assertion. FEd. r. Evid. 801(a)

 ° A declarant is a person who makes a statement. Id. at 801(b). 

•	 Federal Rule of Evidence 802:

 ° FRE 802 says that hearsay is not admissible except as provided by these rules or by other rules 
prescribed by the Supreme Court pursuant to statutory authority or by an Act of Congress. Id. at 802.

 ° The Supreme Court has condemned the use of hearsay in delinquency trials, observing that “[n]o 
reason is suggested or appears for a different rule in respect of sworn testimony in juvenile courts 
than in adult tribunals.” In re Gault, 387 U.S. 1, 56-57 (1967) (citing the U.S. dEp’t. oF HEaltH, EdUC., & 
wElFarE, CHildrEn’S BUrEaU, StandardS For JUvEnilE and FaMily CoUrtS 72-73 (1966)).

•	 Non-Hearsay:

 ° By definition, certain statements are not hearsay.  

 ° Any statement not offered for the truth of the matter asserted is not hearsay. 

a. The prosecution will frequently argue that a statement is not hearsay because it is not being 
offered for the truth of the matter asserted. 
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b. However, even if the judge accepts the prosecution’s characterization of the statement as not 
offered for the “truth of the matter asserted,” defense counsel may be able to object to the prof-
fered evidence as irrelevant or more prejudicial than probative:

i. Irrelevant: The non-truth purpose for which the prosecutor seeks to admit the evidence is not 
relevant to any material issue in the case.

ii. Irrelevant: The evidence has little or no probative value to any material issue in the case; or 

iii. The probative value of the evidence for that purpose is substantially outweighed by its preju-
dicial impact.

 ° Impeachment by Prior Statement of Declarant is not Hearsay: The declarant testifies at the 
trial or hearing and is subject to cross-examination concerning the statement, and the statement 
is inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of 
perjury at a trial, hearing or other proceeding, or in a deposition. FEd. r. Evid. 801(d)(1)(A).

 ° Statement Used to Rebut a Claim of Recent Fabrication is not Hearsay: The declarant testi-
fies at the trial or hearing and is subject to cross-examination concerning the statement, and the 
statement is consistent with the declarant’s testimony and is offered to rebut an express or implied 
charge against the declarant of recent fabrication or improper influence or motive. Id. at 801(d)(1)(B).

 ° Identification of Person Made After Perceiving the Person: The declarant testifies at the trial 
or hearing and is subject to cross-examination concerning the statement, and the statement is one 
of identification of a person made after perceiving the person. Id. at 801(d)(1)(C).  

 ° Party Admission: The statement is offered against a party and is: (a) the party’s own statement, in 
either an individual or a representative capacity; (b) a statement of which the party has manifested 
an adoption or belief in its truth; (c) a statement by a person authorized by the party to make a state-
ment concerning the subject; (d) a statement by the party’s agent or servant concerning a matter 
within the scope of the agency or employment, made during the existence of the relationship; or (e) 
a statement by a co-conspirator of a party during the course of the conspiracy and in furtherance of 
the conspiracy. Id. at 801(d)(2))

•	 Hearsay Exceptions; Availability of Declarant Immaterial:

Note To Trainer

The trainer should engage participants in an interactive brainstorming discussion by asking, 
“What are common hearsay exceptions?” The Training Notes and the “What is Hearsay?” 
handout list some of the exceptions identified in FEd. r. Evid. 803 and the residual exception 
now found in FEd. r. Evid. 807. 

If exceptions not listed in FEd. r. Evid. 803 are identified, (e.g., first reporter in sexual assault/
rape cases, electronic sources, social media forums, etc.) the trainer should lead a discussion 
as to whether the point raised constitutes hearsay/falls into an exception or whether there 
is an adequate body of law to support such a conclusion, and ask participants to make argu-
ments that can be made to challenge its admission or exclusion. 

 ° Present Sense Impression. FEd. r. Evid. 803(1).

 ° Excited Utterance. Id. at 803(2).
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 ° Then-Existing Mental, Emotional or Physical Condition.  Id. at 803(3).

 ° Statement for Purposes of Medical Diagnosis or Treatment.  Id. at 803(4).

 ° Past Recollection Recorded.  Id. at 803(5).

 ° Records of Regularly Conducted Activity (Business Records). Id. at 803(6).

 ° Absence of Entry in Records Kept in Accordance with Regularly Conducted Activity. Id. at 803(7).

 ° Public Records and Reports. Id. at 803(8).

 ° Records of Vital Statistics. Id. at 803(9).

 ° Absence of Public Record or Entry. Id. at 803(10).

 ° Records of Religious Organizations. Id. at 803(11).

 ° Marriage, Baptismal and Similar Certificates. Id. at 803(12).

 ° Family Records. Id. at 803(13).

 ° Records of Documents Affecting an Interest in Property. Id. at 803(14). 

 ° Statements in Documents that are 20 Years or Older. Id. at 803(16).

 ° Learned Treatise. Id. at. 803(18).

 ° Reputation Concerning Personal or Family History. Id. at 803(19).

 ° Reputation as to Character. Id. at 803(21).

 ° Judgment of a Previous Conviction. Id. at 803(22).

 ° Residual Exception. Id. at 807.

•	 Hearsay Exception; Declarant Unavailable. Fed. R. evid. 804.

 ° Unavailability Defined: Unavailability of a witness includes situations in which the declarant is 
exempted by an order of the court on grounds of privilege; persistently refuses to testify despite a court 
order; testifies to a lack of memory of the subject matter of the declarant’s statement; or is unable to be 
present at the hearing because of death or then existing serious illness. See FEd. r. Evid. 804(a).

a. Former Testimony. FEd. r. Evid. 804(b)(1).

b. Dying Declaration. Id. at 804(b)(2).

c. Statement Against Interest. Id. at 804(b)(3).

d. Forfeiture by Wrongdoing. Id. at. 804(b)(6).

•	 Double Hearsay: Hearsay within Hearsay. Fed. R. evid. 805  

 ° Each layer of hearsay must satisfy one of the hearsay exceptions.

 ° “Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined 
statements conforms with an exception to the hearsay rule provided in these rules.” FEd. r. Evid. 805.



JTIP  Unit IX: Trial Skills8 

 ° Examples: If a witness wants to testify, “Sarah told me that Peter said ‘xyz’,” then both Sarah’s and 
Peter’s statements are hearsay. Consequently a separate ground for admissibility must be found for 
each statement before the witness can testify. 

•	 Attacking and Supporting Credibility of Hearsay Declarant. Fed. R. evid. 806.

 ° It is important to remember that when a hearsay statement (or non-hearsay) has been admitted in 
evidence, the “credibility of the declarant may be attacked, and if attacked may be supported, by any 
evidence which would be admissible for those purposes if declarant had testified as a witness.” See 
FEd. r. Evid. 806.

Note To Trainer

If time allows, the trainer could engage the participants in a brief discussion using a common 
example such as the “First Reporter (or Report of Rape) Exception” and ask participants to 
address how the reliability of the declarant can be challenged. The Training Notes set out an 
example of this exercise.     

 ° For example: How might the defender challenge testimony offered pursuant to the First Reporter or 
“Report of Rape” exception commonly found in local case law? The defender may argue that: 

a. The declarant only made the statement regarding the sexual assault after aggressive or sugges-
tive questioning by police officers or others.

b. A young declarant only made the statement regarding sexual assault after a parent’s accusations 
of promiscuity.

c. The declarant was intoxicated or otherwise impaired at the time of statement.

d. The declarant also made other out-of-court statements that contradict the statement regarding 
an alleged sexual assault.

e. The declarant made the first report of sexual assault many months or years after it was supposed 
to have happened.

f. The declarant made statements about the alleged sexual assault that are physically impossible.

Practice Tip

Even if the judge rules that the out-of-court statements are admissible under the common law 
Report of Rape Exception, the defender may still challenge the reliability of the statements dur-
ing cross-examination and in closing arguments. These arguments may be used to undermine 
the weight of the evidence instead of the admissibility.

Practice Tip

The defender will need to pull copies of and be very familiar with the case law that sets forth 
the requirements for admissibility of any out-of-court statement. For example, case law often 
creates a narrow exception for the Report of Rape statements and limits the details that may 
be elicited and the time frames in which a statement may be elicited. 
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•	 Residual Exception to the Hearsay Rule. Fed. R. evid. 807. 

 ° Even where hearsay does not fall within one of the firmly rooted exceptions to the hearsay rule, 
hearsay may still be admissible if: 

a. The statement is offered as evidence of a material fact.

b. The statement is more probative on the point for which it is offered than any other evidence. 

c. Justice and the purposes of the rules of evidence must be served by admission. 

III. Constitutional Principles: the Confrontation Clause, Crawford & Davis

Note To Trainer

The trainer should engage participants in an interactive discussion by ascertaining their 
familiarity with Crawford by asking, “What has the Supreme Court said about hearsay? What 
is the leading case?” If not previously distributed, the trainer should distribute copies of 
Crawford/Davis and local/state cases relevant to Crawford/Davis. After a brief interactive 
discussion, the trainer should lead a discussion on the Confrontation Clause and Crawford/
Davis using the Training Notes.   

A. Confrontation Clause

•	 Prior to the Supreme Court’s ruling in Crawford v. Washington, 541 U.S. 36 (2004), prosecutorial 
evidence was admissible and not subject to cross-examination if the proffered evidence fell within a 
“firmly rooted hearsay exception” or was shown to bear “particularized guarantees of trustworthiness.” 
See Crawford v. Washington, 541 U.S. 36 at 60 (quoting and discussing the abrogation of its previous 
analysis in Ohio v. Roberts, 448 U.S. 56, 66 (1980)).

•	 In Crawford, the Court held that the Confrontation Clause of the Sixth Amendment bans the introduc-
tion of certain out-of-court statements by the prosecutor when the defendant has had no opportunity to 
confront the witness. See, e.g., Crawford, 541 U.S. 36; Davis v. Washington, 547 U.S. 813 (2006). 

 ° Thus, evidence admissible under an exception to the hearsay rule may still violate the right to con-
frontation because they are separate grounds for exclusion. See Crawford, 541 U.S. at 50-51. 

 ° Conversely, an out-of-court statement that may be excluded under hearsay rules will not always be 
excluded under Confrontation Clause grounds. See id. 

 ° If the prosecution tries to evade the Confrontation Clause by offering a statement as not “for the 
truth of the matter asserted,” the defense can challenge the evidence as irrelevant or as more 
prejudicial than probative. 

•	 Applicability to juvenile proceedings: The same constitutional protections are required in juvenile 
delinquency trials to ensure the juvenile’s due process right to a fair trial. See In re Gault, 387 U.S. 1, 
56-57 (1967).

B. Understanding Crawford & Davis: Testimonial Statements

•	 The prosecutor cannot introduce an out-of-court statement (a) that is “testimonial,” (b) unless the 
declarant is “unavailable” and (c) the accused has had an adequate “prior opportunity for cross-exami-
nation” of the declarant. See Crawford, 541 U.S at 54, 58, 59 & n.9, 68.
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•	 The category of “testimonial statements” is a broad one. It includes:

 ° Testimony in a formal proceeding, such as “at a preliminary hearing, before a grand jury, or at a 
former trial.” Id. at 68.

 ° Affidavits prepared for litigation. Id. at 51-52. 

 ° Statements made to the police by a suspect in the course of a police interrogation. Id. at 52-53, 68-69.

 ° Statements made to the police by a civilian witness at the scene of a crime, when the police arrive 
to investigate shortly after the commission of a crime. See Davis v. Washington, 547 U.S. at 829-32.

•	 Not a testimonial statement: The Supreme Court has only classified one type of statement as non-
testimonial: “Statements . . . made in the course of police interrogation under circumstances objectively 
indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongo-
ing emergency.” Davis, 547 U.S. at 813-14 (emphasis added).

•	 In dicta, the Court has identified other types of statements that may be non-testimonial for purposes of 
the Crawford test: 

 ° Business records, if the record was not created with an expectation that it be used for evidence. See 
Crawford, 541 U.S. at 56.

 ° Statements made by a co-conspirator during and in furtherance of the conspiracy. See id.

 ° Possibly some dying declarations. See id. at n.6.

•	 Because Crawford requires an adequate opportunity to test the reliability of a witness’ account, prob-
able cause hearings are arguably too limited in scope and depth to substitute for a full cross-examina-
tion at trial. See, e.g., People v. Fry, 92 P.3d 970, 972 (Colo. 2004).

•	 The Supreme Court did not provide any guidance on how the Confrontation Clause applies to non-
testimonial statements, but did conclude in Davis, 547 U.S. at 821, that non-testimonial “hearsay. . . is 
not subject to the Confrontation Clause.” However, a close reading of the Crawford opinion reveals that 
Crawford did not address the issue. 

•	 An accused may “forfeit” Confrontation Clause protections by “obtain[ing] the absence of a witness by 
wrongdoing.” Id. at 833.
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IV. Forensic Exercise

Note To Trainer

The trainer should pass out the Forensic Exercise Handout (including Exhibits 1 & 2) to the 
participants. After allowing the participants time to read over the Handout, the trainer should 
consult the Discussion Points that follow, which include possible answers to each of the six 
questions posed in the Handout. The trainer should use these answers in conjunction with re-
sponses solicited from the participants to work through each question in the Forensic Exercise.  

Assume you represent Jonathan Lopez, a defendant in a first-degree Sexual Assault (Rape) case. The allegation is that he 
raped his ex-girlfriend of six months, Sabrina, on the East High School campus on Tuesday, April 3. Jonathan denies the 
rape and claims that any sexual activity with Sabrina was consensual.

Sabrina has testified that Jonathan has been violent with her on multiple occasions during their six-month relationship. 
She says that she did not report the beatings before because she was scared of what Jonathan would do, but she thinks 
he took it too far by raping her. Sabrina told her friend Janet about the rape immediately after it happened, but swore 
her to secrecy.  Three weeks later (4/24), Sabrina reported the rape to her school counselor, who directed her to go to the 
emergency room. Janet accompanied Sabrina to the emergency room later that afternoon. 

Note To Trainer

For Part 1, the trainer should instruct half of the training class to assume the role of prosecutor 
and the other half to assume the role of defender for purposes of arguing the admissibility of 
the evidence.  Depending on the size of the group and the number of trainers, this session can 
be done in one large group or several smaller ones.  Either way, participants should be given a 
couple of minutes to individually make their arguments. 

Part 1: The government seeks to call a custodian of the records from East Hospital to get into evidence a medical record 
from the April 24th visit. (Exhibit 1)

a. Can the government get this into evidence?

b. How? 

c. If so, can the whole document, or only parts, be admitted into evidence?
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EXHIBIT 1

EAST HOSPITAL EMERGENCY DEPARTMENT TREATMENT RECORD

Date of Report: April 24, YR-0  
Name of Patient: Sabrina Williams  
Doctor: Dr. Karter

Time Seen: 4:06 p.m. 
Date of Birth: 12/22/YR-16

Chief Complaint: 

15-year-old female reported that her boyfriend of six months slapped her across the face and then held her down 
and raped her three weeks ago. Patient says that he has been abusive to her since the beginning of their relation-
ship, and she has suffered multiple bruises as a result. She says that her boyfriend threatened her with a knife 
and said that he would kill her if she told anyone about the abuse. 

Patient complained of feeling soreness in her genital region and pain in her abdomen. No significant bruising or 
injury is apparent at the time of this examination. 

Patient says that her boyfriend has obvious violent tendencies and was suspended from school for fighting. 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

1(a): They can get the record itself in, but not all of the statements contained within the record

1(b): Exhibit 1: Medical Record

•	 Make the Business Record analysis to get document in. FRE Rule 803(6) Records of regularly 
conducted activity: 

 ° A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, 
opinions or diagnoses;

 ° Made at or near the time by, or from information transmitted by, a person with knowledge;

 ° If kept in the course of a regularly conducted business activity; 

 ° If it was the regular practice of that business activity to make the memorandum, report, record 
or data compilation; 

 ° All as shown by the testimony of the custodian or other qualified witness.

DISCUSSION POINTS
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•	 BUT not all statements within the written documents are admissible. Only that which they had a 
business duty to report is admissible.

 ° Admissible Hearsay Within the Business Record: 

a. Physical Conditions described in furtherance of medical treatment or statement 
for purposes of medical diagnosis

b. Psychological Conditions described in furtherance of medical treatment or state-
ment for purposes of medical diagnosis (Defense Counsel should argue that this is 
an emergency room physician, not a therapist.)

•	 Can you get the statements in for medical diagnosis without the doctor testifying? Yes, because it 
is a record kept in the regular course of business. 

1(c): Defense Counsel will want to redact significant portions of the document (because it is prejudi-
cial, not in furtherance of medical treatment and is not subject to any other hearsay exceptions):

•	 “Patient says that he has been abusive to her since the beginning of their relationship, and she has 
suffered multiple bruises as a result.” 

•	 “She says that her boyfriend threatened her with a knife and said that he would kill her if she told 
anyone about the abuse.” 

•	 “Patient says that her boyfriend has obvious violent tendencies and was suspended from school for 
threatening one of his teachers.” 

Note To Trainer For the Part 2, the trainer will facilitate a discussion of the questions, using the Discussion 
Points that follow, with the group. 

Part 2: During your defense case you call Officer Martin, who spoke to Sabrina after her report. Based on his testimony at 
the probable cause hearing, you believe that Sabrina told him that the rape happened in a bathroom, and not in a locker 
room as she testified at trial. Sabrina denies saying anything about a bathroom when she spoke to Officer Martin. You’ve 
called Officer Martin in to testify, and he says that Sabrina never said anything about a bathroom to him. You have the 
attached excerpt from the probable cause transcript. (Exhibit 2) 

a. What, if anything, can the defender do with Officer Martin?

b. How do you overcome any evidentiary objections?
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EXHIBIT 2

PROBABLE CAUSE HEARING TESTIMONY OF OFFICER MARTIN
April 27, YR-0

1
2
3
4
5    Q: Where did Ms. Williams tell you that she had been raped? 
6 A (Officer Martin): She said that it happened in the bathroom. 
7
8
9
10

2(a):  The defender can impeach the officer with the transcript. This transcript completes the impeachment of 
both Sabrina and Officer Martin.  

2(b):  The prior sworn statement by Officer Martin is admissible not only to attack the officer’s credibility and 
lack of memory, but also for the truth of the matter asserted. That is, the truth is that Sabrina did tell 
the officer that the rape had happened in a bathroom during the probable cause hearing. (Sabrina’s 
statement to the officer was not a sworn statement, so the defender cannot argue the truth of the claim 
that the rape actually occurred in the bathroom.)

DISCUSSION POINTS

Note To Trainer For Part 3, the trainer will facilitate a discussion of the questions, using the Discussion Points 
that follow, with the group.

Part 3: You also call Sabrina’s friend, Janet, to testify that contrary to Sabrina’s testimony at trial, Sabrina told Janet that 
she and Jonathan had sex in a bathroom, and this was a regular arrangement between the two of them. Janet gave a 
statement to the School Resource Officer. On the stand, Janet says that she doesn’t remember what exactly Sabrina 
told her.

a. Can you introduce the prior statement of your own witness?

b. Are there any pitfalls to this strategy?
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3(a): Introduce the prior statement as a Past Recollection Recorded exception to hearsay.

3(b):  Pitfalls: While the statement helps in that it says Sabrina and Jonathan had sex in the bathroom as a 
regular arrangement, the defense needs to make sure that the statement does not include any other 
information that undermines the defense case.  

•	 See Rule 612, which gives the adverse party the right to ask that the memorandum be produced at 
the hearing for inspection and cross-examination.

DISCUSSION POINTS

Note To Trainer

For Part 4, the trainer should engage the group in an objection exercise using the transcript 
and tips in the following Discussion Points. The trainer, acting as the prosecutor, will conduct 
a direct examination of Lucille Crandle, a teacher.  The trainer should assign one participant to 
play the role of the teacher for the direct examination and should provide that participant with 
a copy of the script, which is included in the Handouts available for printing at www.njdc.info. 
Half of the participants should be asked to assume the role of defense counsel to make and 
argue objections during the direct examination. The other half will be asked to assume the role 
of the state prosecutor to defend the elicited testimony. Participants within each group should 
take turns so that each individual has an opportunity to make an objection/argument. 

Part 4: The trainer, acting as the prosecutor, will conduct a direct examination of Lucille Crandle, a teacher.

DIRECT EXAMINATION OF LUCILLE CRANDLE

Q: Please state your name and occupation for the court. 

 Lucille Crandle. I am a teacher at East High.  

Q: Were you at the high school on April 3 of this year?

 Yes. 

Q: What happened after school? 

  I was going to my office when I heard a male and female student shouting in the Boys’ Locker Room. I 
told a teacher who I was walking with that the students were at it again. 

 OBJECTION: Hearsay

 ARGUE: Present Sense Impression.

DISCUSSION POINTS
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Q: What did you do then? 

  My friend went to the office, but I tried to knock on the door because the girl was screaming extremely 
loudly. But it was locked. 

Q: What was the girl screaming?

 She was screaming, “I hate you” repeatedly. 

 OBJECTION: Hearsay

 ARGUE: Excited Utterance, Present Sense Impression; State of Mind; Non-hearsay 

 OBJECTION: Relevance to question of sexual abuse. 

Q: Then what happened?

 Sabrina Williams came storming out of the room and said that she needed to go to the hospital. 

 OBJECTION: Hearsay

 ARGUE:  Statement for Purpose of Medical Diagnosis (defense: argue teacher not a medical profes-
sional); Excited Utterance

Q: Who else was with her?

 I saw Jonathan Lopez in the hallway right outside the door.  

Q: Did you notice anything about Ms. Williams’ physical condition?

 She was crying and her cheeks were red. It looked like she had been slapped. 

 OBJECTION: Opinion, not admissible

 ARGUE: Personal Observation; foundation for Excited Utterance 

Q: Did Mr. Lopez say anything? 

 He called Sabrina a whore and told her not to tell me anything.

 OBJECTION: Hearsay

 ARGUE: Party Admission

Q: Was there anyone else in the area when you found Ms. Williams and Mr. Lopez?

  I saw the School Resource Officer talking to another junior by her locker who said that Jonathan had 
hurt Sabrina again. 

OBJECTION: Hearsay

ARGUE: Present Sense Impression

OBJECTION: Confrontation violation, because the statement is testimonial and the defendant has not had 
the ability to cross-examine the witness. And the later part of the statement implying prior misconduct by 
Jonathan is inadmissible as a prior bad act and is not a present sense impression.
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Q: Can you describe Ms. Williams’s behavior?

 Yes. She said that she was scared of Jonathan, Mr. Lopez. 

 OBJECTION: Hearsay

 ARGUE: Excited Utterance, state of mind, medical treatment

 OBJECTION:  Confrontation violation because the statement is testimonial and the defendant has not 
had the ability to cross-examine the witness

Q: What did you do then?

 I told her to go into my office.

Q: Did you speak to Mr. Lopez?

 Yes. He started cussing at me and at Sabrina. 

 OBJECTION: Hearsay

 ARGUE: Not hearsay

Q: What was the relationship between Mr. Lopez and Ms. Williams?

 They had been dating for months. 

 OBJECTION: Based on hearsay

 ARGUE: Personal Knowledge, Personal Observation; publicly available on Facebook. 

Note To Trainer

For Part 5, the trainer should instruct half of the participants to assume the role of defense 
counsel and argue for admissibility of the testimony. The other half should assume the role of 
the prosecutor and argue against admissibility. Participants should be called on individually 
and given the opportunity to make one or two arguments each.  The Chart that follows in the 
Discussion Points is an Answer Key for the trainer. The trainer should ensure that participants 
raise all of the included arguments. 

Part 5: Assume that Sabrina does not show up, but the government decides to press on with the case through the testi-
mony of her friend Janet. Janet would testify that she heard shouts coming from the Boys’ Locker Room where your client 
(Jonathan) and Sabrina were together, and saw your client leave the locker room. After about 15 minutes, Janet went to 
the locker room and knocked on the door because Sabrina had locked it. When Sabrina opened the door, Janet saw that 
Sabrina had been slapped across the cheek because she saw the handprint. Sabrina was not speaking much, and Janet 
had to ask what happened multiple times before Sabrina burst into tears and said, “He beat me and raped me.” Is Janet’s 
testimony about Sabrina’s statements admissible?  
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Excited Utterance v. Response to Questioning by Friend

Defense Objection and Argument – First Government Argument – Second
Objection: 

a. Confrontation Clause Violation (no prior op-
portunity to cross-examine declarant) 

b. Hearsay

Confrontation Argument:

NOTE:  Not likely Crawford/Confrontation problem 
because it is not likely testimonial, as it was not 
made to police for purposes of accusation or prosecu-
tion as in Davis v. Washington, 547 U.S. 818 (2006). 
See, e.g., Roy v. United States, 871 A.2d 498 (D.C. 
2005), but argue to preserve the issue

*Crawford v. United States, 541 U.S. 36 (2004)   
– Confrontation Clause doctrine says that when 
there is testimonial evidence, the only proper 
insurance of reliability is the adversarial testing 
of cross- examination. If the complaining witness 
isn’t present, then the government cannot intro-
duce the statement. 

1. Argue that the witness is not present (but there 
is no showing that he or she is unavailable).

2. Defense Counsel has had no opportunity to 
cross-examine witness. 

 
Argue Against Confrontation Argument: 

Not made to police for purposes of accusation or 
prosecution.  

Argue Firmly Rooted Hearsay Exception 

Factors for Excited Utterance

1. Occurrence which causes state of  excitement 
or physical shock;

2. made within reasonable short period of time;

3. has not reflected on statement or premedi-
tated it;

4. totally suggests reliability

Argue Not Excited Utterance:

•	 Fifteen minutes’ lapse or more between 
event and declaration.

•	 Sabrina had time to reflect on the events 
prior to making her statement.

•	 Sabrina only cried when repeatedly 
pressed by her friend.

•	 It was not a spontaneous statement. 

•	 It was in response to her friend’s ques-
tions.

•	 It was not a reliable statement.

•	 Friend made multiple knocks at the door. 

Arguments for Excited Utterance:

•	 Janet heard racket clearly from outside 
locker room.

•	 Janet saw Sabrina’s slapped cheek (con-
firms that startling even occurred).

•	 Sabrina was acting nervous. (Janet had to 
ask her multiple times about the event.)

•	 Sabrina broke into tears.

•	 There is a heightened indicia of reliability.

DISCUSSION POINTS
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Note To Trainer

For Part 6, the trainer should instruct half of the participants to assume the role of defense 
counsel and argue against admissibility of the testimony. The other half should assume the role 
of the prosecutor and argue for admissibility. Participants should be called on individually and 
given the opportunity to make argument.

Part 6: Assume that Sabrina did not wait to report the rape. Assume also that she does not show up for trial, but the gov-
ernment decides to press on with the case through the testimony of a School Resource Officer assigned to East High from 
the local police department. The officer would testify that she heard shouts coming from a locker room where your client 
(Jonathan) and Sabrina were together, and saw your client leave. After about 15 minutes, she went to the locker room 
and knocked on the door because Sabrina had locked it. When Sabrina opened the door, the officer saw that Sabrina had 
been slapped across the cheek because she saw the handprint. Sabrina was not speaking much and the officer had to 
ask what happened multiple times before Sabrina burst into tears and said, “He beat me and raped me.” Is the officer’s 
testimony about Sabrina’s statements admissible?  

Excited Utterance v. Response to Questioning by Police Officer 

Defense Objection and Argument – First Government Argument – Response
Objection: 

a. Hearsay

b. Confrontation Violation (no prior opportunity 
to cross-examine declarant) 

Confrontation Argument:

•	 Crawford/Confrontation argument is now 
much stronger. 

•	 Statement made by civilian witness at the 
scene of a crime, made to police for pur-
poses of accusation or prosecution.  Davis, 
547 U.S. at 829-32.

•	 This is not an ongoing emergency.  

•	 The suspect left the room 15 minutes earlier. 

•	 The complainant had not called the police. 

•	 The police had to pry information out of her. 

 
Argue Against Confrontation Argument: 

•	 Argue that confrontation clause is not 
implicated because the statement is non-
testimonial under Davis, 547 U.S. at 813-14. 
The statement was made during an ongoing 
emergency. Officer’s primary purpose of the 
interrogation was to enable police to respond 
to the emergency

DISCUSSION POINTS



Defense Objection and Argument – First Government Argument – Response

*Crawford, 541 U.S. 36. Confrontation clause 
doctrine says that when there is testimonial 
evidence, the only proper insurance of reliability 
is the adversarial testing of cross- examination. 
If the complaining witness isn’t present, then the 
government cannot introduce the statement.

1. Argue that the witness is not present (but there 
is no showing that he or she is unavailable).

2. Defense counsel has had no opportunity to 
cross-examine witness. 

Hearsay Exception:

Factors for Excited Utterance

1. Occurrence which causes state of excitement 
or physical shock;

2. made within reasonable short period of time;

3. has not reflected on statement or premedi-
tated it;

4. totally suggests reliability. See, e.g., Brisbon 
v. United States, 894 A.2d 1121 (D.C. 2006).

Argue  Not Excited Utterance & not reliable

•	 15 minutes’ lapse or more between event 
and declaration.

•	 Sabrina had time to reflect on the events 
prior to making her statement.

•	 Sabrina only cried when repeatedly 
pressed by Officer.

•	 It was not a spontaneous statement.

•	 It was in response to the officer’s questions.

•	 Not a reliable statement.

•	 Officer made multiple knocks at the door.  

Arguments for Excited Utterance:

•	 Officer heard racket/clearly from outside 
locker room.

•	 Officer saw Sabrina’s slapped cheek (con-
firms that startling even occurred.)

•	 Sabrina was acting nervous. (Officer had 
to ask her multiple times about the event.)

•	 Sabrina broke into tears.

•	 There is a heightened indicia of reliability.


