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JTIP Unit IX: Trial Skills
Lesson 27, Evidence and Objections  (2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will review the rules of evidence and understand the concepts of relevance, foundation and objections.  

Objectives
Juvenile defender will:

•	 Identify the sources of the rules of evidence and evidentiary law in his or her jurisdiction;

•	 Be able to determine when evidence is relevant;

•	 Be able to lay foundation for various types of evidence; 

•	 Strategize about the timing and method of objections to evidence;

•	 Be able to identify which objections apply in which context and make the accompanying arguments;

•	 Anticipate objections that the defender can make during the government’s case and objections that may be 
made during the defense case;
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•	 Be prepared to respond to potential objections and tie them into the defense theory of the case and/or counter-
narrative; and 

•	 Understand the value of drafting the closing argument at the outset of the case to focus the defender on the 
facts he or she wants to get in and facts he or she wants to keep out.

Training Materials:
•	 Local Rules of Evidence and Case Law (trainer to provide)

•	 Forensic Exercise: Evidence and Objections

Supplemental Materials: 
•	 Handout: Essential Objections (trainer may choose to provide in conjunction with Forensic Exercise)

•	 Handout: What is Hearsay? (trainer may choose to provide in conjunction with Forensic Exercise)

•	 Sample Motion in limine 
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Trainer’s Overview

I. Evidence: The Basic Definition (10 minutes)

•	 The trainer should provide an overview of the different types of evidence and provide guidance on how to find/
distinguish the local rules from the Federal Rules of Evidence.  

A. Evidence

B. Knowing Where to Find the Local Rules of Evidence 

II. Relevance (5 minutes)

•	 The trainer should facilitate a discussion with participants regarding the definition of relevance and the require-
ment that all evidence be relevant.

III. Laying Foundation for Various Types of Evidence (15 minutes)

•	 The trainer should explain what foundation must be established before calling a witness to testify and then 
provide tips on introducing real, physical, and demonstrative evidence. The trainer should also provide guid-
ance on stipulating to evidence and judicial notice.

A. Introducing Witness Testimony

B. Introducing Real or Physical Evidence and Exhibits

C. Introducing Demonstrative Evidence

D. Stipulations

E. Judicial Notice

IV. Objections (25 minutes)

•	 The trainer should explain the purpose of objecting to evidence, highlighting the importance of preserving the 
record. The trainer should then offer tips on assessing whether or not to make objections, how/when to make 
them, and the types of specific objections that can be made.  

A. Deciding Whether to Object to the Evidence

B. The Law: Preserving the Record

C. Making the Objection

D. Timing of Objections

E. Specific Objections
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V. Evidence Blocking (25 minutes)

•	 The trainer should provide an overview of considerations in blocking prosecution evidence, explain the uses of wit-
ness voir dire, and engage participants in an interactive exercise in which they develop a voir dire of a youth witness.  

A. Blocking the Prosecution’s Evidence 

B. Voir Dire of a Prosecution Witness 

C. Competence of a Youth Witness 

VI. Anticipating Objections to Defense Evidence (10 minutes)

•	 The trainer should provide practice tips on how to avoid objections from the prosecution through thoughtful prepara-
tion and proffer.  

A. Avoiding and Preparing to Respond to Objections   

B. Proffers on Objections to Defense Evidence

VII. Forensic Exercise: Evidence and Objections (30 minutes)

•	 The trainer should choose two volunteers from the group to play the role of prosecutor and prosecution wit-
ness. The trainer should provide these two volunteers with a Copy of the Confidential Script, and then follow 
the Instructions/Discussion Points to guide participants through the Forensic Exercise. 

•	 The trainer should divide the remainder of the group in half. One group will assume the role of defense counsel 
to object and to argue in support of the objections and the other will assume the role of the state and will 
defend against the objections.  

•	 The trainer may choose to distribute the handouts on Objections and Hearsay, available as Supplemental Materials 
at www.njdc.info, to participants to assist them in making the appropriate objections/responses during the 
Forensic Exercise or may choose to see if the participants can raise the objections without such assistance. 
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Trainer Notes
I. Evidence: The Basic Definition

A. Evidence  

Note To Trainer The trainer should engage participants in an interactive discussion by asking, “What is evi-
dence?” The trainer should then use the following Training Notes to guide the discussion.  

•	 Any matter – verbal, visual or physical – that can be used to support a factual proposition. 

•	 Evidence may be introduced in many forms: 

 ° Verbal testimony

 ° Real or physical evidence (e.g., the gun or knife recovered by the police from the scene of the 
alleged crime) 

 ° Demonstrative evidence

 ° Stipulations

 ° Judicial notice

•	 We may think about evidence in two broad categories: direct and circumstantial evidence.

Note To Trainer The trainer should engage participants in an interactive discussion by asking, “What is evi-
dence?” The trainer should then use the following Training Notes to guide the discussion.  

 ° Direct Evidence: when the witness has actual knowledge of the fact directly related to the issue of 
consequence. 

 ° Circumstantial Evidence: proof of some fact, which if true, does not establish the fact in dispute 
but affords a reasonable inference of its existence. 

B. Knowing Where to Find the Local Rules of Evidence 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Where do 
you find the rules or laws of evidence in this jurisdiction?” The trainer should then distribute 
copies of the applicable rules of evidence for the local jurisdiction, as well as any relevant 
case law. The analysis and discussion included in the following Training Notes relies on the 
Federal Rules of Evidence. The trainer should note where and if local rules differ from the 
Federal Rules. 

•	 Federal Rules of Evidence 

•	 State Rules of Evidence
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•	 Statutory codification of evidentiary law within local jurisdiction

•	 Case law (If the local jurisdiction follows the Federal Rules of Evidence, then federal case law may be 
instructive.)

Practice Tip

The defender should not assume the judge knows and understands the rules of evidence. 
Defenders should make sure to bring the local rules of evidence to court, as well as relevant 
local case law. Defenders should push the envelope to make sure the court enforces the rules 
of evidence rather than accepting traditional court practices or the argument that “It’s always 
been done this way.” Counsel should bring three copies of relevant cases to court so they can 
be provided to the court and opposing counsel in support of defense arguments. 

II. Relevance

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What do we 
mean when we say the evidence is relevant? What is relevant evidence?” The trainer should 
then use the following Training Notes to guide the discussion.  

Relevant Evidence: evidence having any tendency to make the existence of any fact of consequence to the pro-
ceeding more or less probable than it would be without the evidence. Relevance includes two separate issues:

•	 Materiality (Fact of consequence) – e.g., evidence that speaks to:

 ° Element of offense

 ° Element of affirmative defense

 ° A matter that is important to tell story

 ° A matter that goes to credibility of witness

 ° Matters that are significant as a matter of persuasion (e.g., motive, ability, and opportunity, scheme 
or plan, intent or lack of intent, mental condition, consciousness of guilt, etc.)

•	 Probative value – evidence that: 

 ° Persuades that the material fact exists because of logic or matter of experience. The standard is 
“more probable than it would be without the evidence.” 

Practice Tip

Defenders should draft the closing argument at the outset of the case to focus the defender’s 
attention on what facts he or she wants to get in and what facts he or she wants to keep out, 
and to help anticipate and decide what evidence will be relevant and not relevant.



Lesson 27: Evidence and Objections 7

III. Laying Foundation for Various Types of Evidence 

A. Introducing Witness Testimony

Ask: What foundation must be established when you call a witness to testify? 

•	 Counsel must establish the witness’s identity and personal knowledge of facts to which the witness 
will testify.  

•	 Counsel must establish that the witness is competent – i.e. that he or she has the ability to recall and 
appreciates the duty to tell the truth.  

•	 Testimony will be elicited through:

 ° Direct testimony

 ° Cross-examination

 ° Redirect

 ° (Possible re-cross)

B. Introducing Real or Physical Evidence and Exhibits 

•	 Real evidence is tangible evidence recovered in connection with the case. For example, a knife recov-
ered from a respondent in an aggravated assault case will likely be introduced by the prosecution as 
real evidence in the trial. 

•	 All real evidence must be authenticated and relevant. 

•	 Steps to introduce real evidence: 

 ° Counsel should mark the evidence or exhibit for identification.

 ° Counsel must use the testimony of sponsoring witness with personal knowledge of the item. 

 ° Counsel must establish a chain of custody. (Note: If no single person can identify the evidence, 
and the naked eye cannot detect alteration, then the attorney offering the evidence must provide 
reasonable assurance of the authenticity of the object, e.g., demonstrating that officers initialed the 
evidence bag each time the evidence was moved down the chain.)

 ° Counsel should then ask the judge to move the object into evidence. 

 ° Opposing counsel may object to the evidence. 

 ° The judge will rule on any objections. 

 ° If evidence is admitted, then counsel can publish the evidence to the jury.

 ° If evidence is excluded in some circumstances, defense counsel should make an offer of proof 
and ask that the evidence be preserved under seal for review on appeal.
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C. Introducing Demonstrative Evidence

Note To Trainer

The trainer should introduce relevant rules/case law on how demonstrative evidence must 
be substantiated. The trainer should then engage participants in an interactive discussion by 
asking, “What are some examples of demonstrative evidence?” The trainer should then use 
the following Training Notes to guide the discussion.  

•	 Examples of demonstrative evidence include: 

 ° Photographs

 ° Booking photographs 

 ° 911 tapes 

 ° Look-outs (“radio runs”)

 ° TASER-CAM video cameras

 ° Camera phones 

 ° Screen shots from social media sites 

 ° Surveillance cameras with footage from local stores, schools, subway, etc.  

 ° Diagrams

 ° Maps of the area

 ° Client’s clothing worn the day of the alleged incident 

•	 Demonstrative evidence must be identified by a witness with personal knowledge who can state 
that the evidence is a “fair and accurate” depiction of conditions.

•	 The defender should think strategically about introducing demonstrative evidence such as photo-
graphs and maps. On occasion, demonstrative exhibits make distances appear closer or farther than 
the defender may want. The defender should make sure that all exhibits advance the defense theory 
of the case. 

D. Stipulations

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What does 
it mean to stipulate to evidence? What are some examples of things you might want to 
stipulate to? What are the disadvantages to stipulating to the prosecution’s evidence?” The 
trainer should then use the following Training Notes to guide the discussion.  

•	 A stipulation is an agreement made by the parties that a particular fact is admissible. 

•	 Stipulations can be oral or written. 

Examples: 

 ° The weather on the date, time, and location of the alleged offense 

 ° School attendance records to verify that the client was in school at a particular date and time 
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•	 A stipulation to the prosecution’s evidence reduces the effort the prosecutor must make to satisfy its 
burden of proof.  

•	 The defender should make sure that he or she does not stipulate to evidence the prosecution needs to 
make its case and could not otherwise obtain or introduce absent the stipulation. 

•	 The defender must consider whether the information being stipulated to is something he or she wants 
the judge to hear or whether he or she wants to prevent the judge from hearing adverse facts and 
details associated with the evidence.

•	 Counsel must discuss what a stipulation is and gain the client’s consent where a stipulation is made 
not to call a particular witness. Client-centered advocacy is critical to providing effective assistance of 
counsel and a thorough defense. 

E. Judicial Notice

•	 Judicial notice allows a fact to be introduced into evidence if the truth of that fact is so notorious or 
well known that it cannot be refuted (e.g., Hurricane Irene hit New York on August 28, 2011). 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some examples of other facts the court may take judicial notice of in the local jurisdiction?” 
The following Training Notes provide two examples.   

 ° Entries in the Court Docket (e.g., a plea by a co-respondent or the date of some relevant court event)

 ° The weather as documented by the newspaper or other reliable weather source

IV. Objections

A. Deciding Whether to Object to the Evidence 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Why do we 
(defenders) object to evidence?” The trainer should then use the following Training Notes to 
guide the discussion.   

•	 To exclude evidence

•	 To prevent an improper question (e.g., a leading question, a compound question)

•	 To preserve the record for appeal

•	 To argue a point to the judge in a bench trial that enhances defense theory of the case (Note: objections 
are a tool of persuasion)

•	 To protect a defense witness from badgering questions by the opposing attorney
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•	 To gain respect from the court by showing the court that you know the law and build up credibility for 
the more contentious objections 

•	 To break opposing counsel’s rhythm during a line of questioning and give the defense witness time to think  

Practice Tip

The defender may decide not to object to every objectionable piece of evidence that is 
elicited at trial.

•	 As a general rule, the defender should not object to favorable answers (unless it 
opens the door to damaging evidence). 

•	 Judges may not be sympathetic to excessive objections, and jurors might view objec-
tions as obstructive and as hiding the truth.

•	 The defender should err on the side of objecting if he or she is unsure of whether or 
not to object.

B. The Law: Preserving the Record

•	 Objections are important to preserve the record on both state and federal grounds. 

•	 Unless an objection to the evidence was made and overruled at the time of its introduction, a claim of 
error in the admission of evidence will not be entertained on a post-verdict motion for a new trial, on 
appeal or in post-conviction proceedings. See, e.g., Wainwright v. Sykes, 433 U.S. 72 (1977). 

•	 Counsel must make his or her objections and obtain the court’s rulings on them orally and explicitly. 

•	 Counsel should ensure that the record clearly shows that: 

 ° Counsel did object

 ° The court did rule on counsel’s objection dispositively and unfavorably. In some jurisdictions, it is 
also necessary for counsel to note a formal exception to the unfavorable ruling. 

•	 If the judge postpones ruling on an objection, defense counsel should ask the judge to rule at the close 
of the prosecution’s case and again at the close of all the evidence. 

•	 If the judge admits evidence contingently over an objection, counsel should later move to strike when 
the contingency fails – for example, when the evidence that the judge expected to ‘connect up’ is not 
connected up later in the prosecution’s case.

•	 Each time an objectionable piece of evidence is offered, it must be objected to. Failure to object every 
time may defeat all claims of error in the admission of the evidence. In some jurisdictions, it may be suf-
ficient to preserve the record with a “running objection” to all introduction of the evidence. 

•	 If evidence is admitted either before an objection can be made or before the court has ruled on the 
objection, counsel should object (or repeat an objection), then move to strike the evidence and ask (if 
jury trial) that the jury be instructed to disregard the evidence. 

•	 Counsel should ensure that the colloquy at a sidebar conference is being recorded by the court reporter. 
Any objection or ruling made during “off the record” conferences should be repeated for the record after 
their conclusion. 
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•	 If the judge does overrule an objection before defense counsel states the grounds for it, counsel should 
ask the court to state the grounds, in order to protect the record for appeal. 

•	 The defender should be ready to make an offer of proof (e.g., the defender should be ready to argue the 
law and facts and maybe even request an in camera preview of the evidence to demonstrate why the 
objection should be sustained).

Practice Tip

Stay away from excessive verbiage in objections such as “Objecting for the Record” or being too 
quick to request a “Continuing Objection.”  It is important that defenders develop the courage to 
stand up and continue to object, even if the fact-finder tries to pressure the defender to do other-
wise. Knowing the evidentiary rules and case law builds a defender’s credibility and confidence, and 
enables the defender to avoid intimidation from judges and prosecutors. Effective representation is 
client-centered representation. 

C. Making the Objection

•	 Objections should not be argued substantively in the presence of the witness who is testifying. The 
defender should make the appropriate one- or two-word objection and then ask to approach the bench 
for further argument if necessary.

•	 If the judge allows “speaking objections” (objections with a stated reason) in a jury trial, counsel should 
consider strategically whether the statement of reasons should be presented within or outside of the 
hearing of the jury. 

•	 Especially in a jury trial, defense counsel should object, state the basis for the objection, and then pause 
before stating the grounds to see if the judge will sustain an objection. The judge may sustain the 
objection on grounds other than those counsel had in mind. 

•	 Even if counsel cannot think of the precise grounds for the objection, counsel should object and gener-
ally state his or her concerns about the evidence.

•	 The defender should be careful about “opening the door” to unwanted evidence or testimony. Some-
times, even when counsel has asked proper questions and received proper answers, he or she may open 
the door to other evidence, such as “other crimes” evidence, in response. 

•	 The defender should be careful to avoid invited error through questions that elicit improper evidence 
and then result in the other side being allowed to introduce improper evidence to rebut. For example, 
eliciting hearsay may allow more hearsay to challenge the first hearsay.

D. Timing of Objections

•	 Most objections will be made during the course of witness testimony during trial. During the witness 
testimony, the objections must be made immediately after the question that calls for an inadmissible 
answer. If the witness begins to answer the question before the court has ruled on the objection, the 
defender should ask the witness to stop. 

•	 However, not all objections must wait for the question to be asked or for the prosecution to seek to in-
troduce the evidence. The defender will want to think strategically about the timing of objections. Some 
objections may be made even before trial starts. 
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•	 There are generally four means of objecting to evidence: 

 ° Contemporaneous objections are made at the time the evidence or testimony is introduced. 

 ° Motion in limine – Defense counsel may preemptively raise evidentiary objections before the 
evidence is presented to the judge or jury, usually before a trial and outside the presence of the jury. 
The motion may be oral or written.

a. When the defense counsel knows before trial that the prosecutor’s case includes objectionable 
evidence, the defender may challenge the evidence by a pre-trial motion in limine. 

b. The defender should not use a motion in limine if he or she is not sure the government will actu-
ally seek to introduce the evidence. 

c. The defender should use a motion in limine when he or she believes the evidence is particularly 
damaging or will require extensive/complicated arguments. The defender should cite to relevant 
law (and have copies of pertinent cases).

d. The defender may use a motion in limine to preview the defense evidence and defense theory of 
the case for the judge. 

e. If defense counsel does not want the judge to hear the evidence, the defender may be able to 
persuade the judge in a bench trial to rule on the admissibility of a certain type of evidence 
without listening to the contents of the specific evidence. 

Note To Trainer A sample Motion in limine is provided in the Supplemental Materials for this lesson.

 ° Continuing “running” objection: If the defender thinks some objectionable evidence will be of-
fered repeatedly throughout the trial, the defender may ask the court to note a continuing or running 
objection when the evidence is offered for the second or third time, and there are no additional legal 
arguments that can be made to support the objection (e.g., where a knife is allowed to be entered 
into evidence over defense counsel’s objection, a running objection could be made to apply to any 
reference to the knife thereafter). 

a. As mentioned in the Practice Tip earlier, in practice this type of objection is not favored, as it 
prevents the defender from reiterating his or her legal arguments to the judge in support of the 
objection and, thus, should only be used in limited circumstances.  

 ° Motions to strike: The defender may move to strike evidence or testimony if it is offered before the 
defender has time to object or if the evidence was previously admitted on a contingency that was 
never satisfied.

a. If evidence is admitted over defense objection based on the prosecutor’s promise to “connect up” 
the evidence or later show relevance, counsel should move to strike the evidence if the prosecu-
tion never makes the connection.
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b. Defense counsel may also move to strike if a line of testimony turns out to be inadmissible, 
although no objections were made when the testimony began because it appeared that the 
testimony was unexceptional.

c. In a jury trial, defense counsel should normally follow a motion to strike with a request that the 
jury be instructed to disregard the evidence. 

d. In either jury or judge trials, defense counsel should request that the court reporter be directed 
to strike inadmissible evidence or testimony where an objection has been sustained after the 
information has already been recorded. 

E. Specific Objections

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some common objections?” The trainer should then ask participants to give an example of 
each type of objection and use the following Training Notes to guide the discussion.

•	 Objections to the Form of the Question 

 ° Argumentative: An objection based on the fact that the question is designed, not to get an answer 
from the witness, but rather to provide the lawyer an opportunity to make a point—or argument—
to the jury or the judge.  Alternatively, many lawyers and judges also use “argumentative” as an 
objection when the question is designed to harass or provoke the witness into an argument with the 
lawyer, which is also known as “badgering” the witness.

 ° Asked and answered:  The question posed has already been answered by this witness in re-
sponse to questions previously posed by the attorney now asking the question.   

 ° Assumes facts not in evidence: The question prevents the witness from having the opportunity to 
deny the existence of the assumed fact. 

 ° Compound questions: The question contains two or more questions in a single question (e.g., Did 
you see Robert and John at the store?).  The answer to each of the internal questions may be differ-
ent and, therefore, difficult for the witness to answer.

 ° Insufficient foundation: There is no factual foundation in evidence for the question.

 ° Leading question (on direct examination): The question suggests the desired answer.

 ° Question exceeds the scope: Cross-examination is limited to the scope of the direct examination.  
Redirect is limited to the scope of cross-examination.

 ° Question improperly states previous evidence or is misleading:  The question includes infor-
mation contrary to previous evidence or attempts to confuse the witness or jury.

 ° Vague question: The question is so imprecise that the witness’s answer could mean several differ-
ent things resulting in unclear testimony.

 ° Calls for a narrative:  The question would require the witness to provide a long and undirected 
explanation. Directs and cross-examinations require the lawyer to ask specific questions to keep the 
witness from wading into irrelevant testimony.
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•	 Objections to the Substance of the Evidence 

NOTE: These objections still need to be made at the time of the question to prevent the improper evidence 
from being heard by the trier of fact.  Should the witness provide an answer prior to a ruling on the objec-
tion, the defender should move to strike the answer. 

 ° Question calls for a legal conclusion: The witness’s answer will contain a legal conclusion.

 ° Question calls for hearsay

Note To Trainer The trainer should refer to the Lesson 28, which is dedicated entirely to hearsay, in prepara-
tion for this session.

 ° Improper opinion: The witness is not qualified to give the opinion that the answer requires.

 ° Irrelevant: The answer would not make any fact of consequence more or less probable.

 ° Witness’s answer is privileged: (attorney/client privilege, Fifth Amendment privilege, doctor/
patient confidentiality, marital and spousal privileges)

 ° Speculation; Lack of first-hand knowledge; Lack of personal knowledge: The answer would 
not be something the witness could actually know.

 ° Prior bad acts: the answer will raise inadmissible prior conduct that the fact-finder legally should 
not hear. 

 ° Non-responsive: The reply given by the witness is not responsive to question asked.

 ° Lack of foundation for the admissibility of real or demonstrative evidence:  This objection 
should be made when the opposing side moves to enter or publish evidence without establishing the 
proper foundation. 

V. Evidence Blocking 

A. Blocking the Prosecution’s Evidence 

•	 Before the trial begins, the defender should be thoughtful, strategic, and proactive about precluding 
inadmissible or inappropriate evidence by the prosecution. 

•	 The defender should think about preventing entire lines of direct examination, not just individual ques-
tions, and where appropriate, may even move to preclude the entire testimony of a witness.

•	 A witness’s testimony may be precluded as: 

 ° Incompetent

 ° Lack of first-hand knowledge (and thus all hearsay)

 ° Fifth Amendment privilege (if the defender intends to cross-examine a government witness on issues 
that might expose the witness to criminal liability)

 ° Other privileges (e.g., spousal privilege, doctor/patient privilege, etc.)
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B. Voir Dire of a Prosecution Witness

•	 The defender can request a voir dire examination of a prosecution witness on a preliminary question of 
fact and obtain a ruling on that issue before the witness continues with his or her direct examination. 

•	 Defense counsel can use voir dire to:

 ° Close off objectionable lines of inquiry before they get to the jury;

 ° Test and refine lines of potential cross-examination that might be risky if defense counsel pursued 
them in front of a jury without knowing beforehand what the witness’s answers would be;

 ° Break up the flow of the prosecution’s case;

 ° Test the expertise of the witness; and/or

 ° Test the competence of a witness.

C. Competence of a Youth Witness 

Note To Trainer
The trainer should lead the group in an interactive discussion on evidence blocking by discuss-
ing how to challenge the competence of youth witnesses. The trainer should then have the par-
ticipants engage in an interactive exercise where they develop a voir dire of a youth witness.   

•	 A trial judge will assess a youth’s competency to testify on the basis of: 

 ° Whether the youth is able to observe and recall facts; 

 ° Whether the youth is able to express and articulate what he or she observed and recalls; 

 ° Whether the youth is capable of understanding the duty (and understanding the moral obligation) to 
tell the truth; and

 ° Whether the youth is capable of receiving “just” and reliable impressions of the facts about which 
he or she is called to testify. See Kentucky v. Stincer, 482 U.S. 730, 742 n.12 (1987) (citing to repre-
sentative statutes). 

•	 Additional things to consider:

 ° The capacity and intelligence of the youth;

 ° Youth’s age (some states specify that youth below a certain age are presumptively incompetent);1 

•	 The inquiry into competency usually takes the form of voir dire, conducted when the youth witness takes 
the stand. The youth may be asked:

 ° His or her name

 ° Where he or she goes to school

 ° How old he or she is

 ° Whether he or she knows who the judge is

1 See, e.g., N.Y. Fam. Ct. aCt § 343.1(2) (McKinney Supp. 2007) (stating that a youth under nine years may not testify under oath unless the court is satisfied that he or she under-
stands the nature of the oath).
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 ° Whether he or she knows what a lie is

 ° Whether he or she knows what happens when one tells a lie

Note To Trainer
The trainer should guide the group in an exercise to collectively develop a voir dire of a youth 
witness. The trainer should read the factual scenario presented here and then ensure partici-
pants explore lines of cross-examination as laid out in the following notes. 

Factual Scenario: You have been appointed to represent Jonathan Lopez at his jury trial. He is currently 
charged with First-degree Sexual Assault on Sabrina Williams. Sabrina’s little sister, Jessica, who is eight, 
allegedly witnessed the sexual assault. Sabrina is not as verbally developed as others her age, but she gets 
above average grades. She is often well behaved, but has been known to tell small lies to her teachers at 
school about her homework. According to her parents, Sabrina often looks after her little sister after school, 
but she and her sister do not have a good relationship. 

Trainer’s Answer Key: Sample Competency Voir Dire 

•	 Recollection and Ability to Communicate

 ° How old are you? OR When is your birthday? In what year were you born? Where do you live? 

 ° Do you have brothers? How many? What ages?

 ° Do you have a telephone at home? Do you know what your number is? 

 ° Do you eat breakfast in day or night? 

•	 Remote Recollection

TEST: Can the youth recall remote facts about his or her life or facts that are known to the defender as well?

 ° Where do you live now? Where did you live last year? Do you go to school now? Where? Where did 
you go last year? 

 ° Do you like Christmas? Do you get presents? What did you get last year?  Who gave you the gifts? 

•	 Intellectual or Moral Capacity to Understand Difference Between Truth and Falsehood 

 ° Do you know what a lie is? What is a lie? Is it ever okay to tell a lie? 

 ° If you repeat something that you hear someone else say, and you do not know if it is true, is that a lie? 

 ° Have you ever told lies to your guardian or other relatives or friends without the other person ever 
finding out? (Note: The defender will need to ask simple questions to test the same points.)

 ° Counsel may create factual scenarios for the youth to evaluate. 

a. Have you ever broken anything at home, such as a window, toy or glass?  Did you think your 
mother would get mad? Did you tell anybody you did it?   

b. Do you like cookies/candy? Have you ever eaten candy or cookies that you weren’t supposed 
to eat? Did you eat the candy/cookies at home? At school? Did you think your mother/teacher 



Lesson 27: Evidence and Objections 17

would get mad? Did you pretend it didn’t happen so you wouldn’t get in trouble? Have you ever 
said something that wasn’t true so you wouldn’t get in trouble? What did you say?   

c. Do you answer the phone at your home? Has your mother ever told you to tell the person on the 
phone that she is not home when she really is home? 

d. Who is your best friend? Would you lie to keep your best friend from getting in trouble? Or your 
dad in trouble? Or your mother in trouble? 

e. Sometimes when your mother leaves the house, she leaves you with a babysitter, right? Let’s 
pretend like you were left at home with a babysitter yesterday, and you did not go to bed when 
you were supposed to. Then when your mom wakes up the next morning, she asks you if you 
were a good girl or a bad girl (or asks if you obeyed your babysitter). Do you tell her that you did 
not obey? 

i. NOTE: The defender may also want to determine whether the youth believes that certain 
characters he or she watches on television are real.

•	 Intellectual Capacity

 ° What types of grades he or she receives (for the purpose of arguing that his or her educational 
deficits impair the child to testify notwithstanding age)

•	 Suggestibility 

NOTE: The defender should ask questions that indicate whether the youth has been coached by the 
prosecutor or other adults on what to say in the competency inquiry.  

 ° Have you talked to your mommy about court? Your mommy doesn’t like Jonathan? She says mean 
things about him? Client makes mommy sad? You don’t like to see your mommy sad? You want your 
mommy to be happy? Your mommy does not want Jonathan to visit anymore? 

VI. Anticipating Objections to Defensive Evidence

A. Avoiding and Preparing to Respond to Objections

•	 Defense counsel should generally try not to introduce objectionable evidence (e.g., so the direct exami-
nation will go more smoothly). 

•	 Defense counsel should be able to lay the foundations for potentially objectionable evidence.

•	 The defender should be ready with a legal response and alternative theories for admission of each piece 
of evidence. 

•	 The defender should be ready to preserve the record on appeal if evidence is excluded:

 ° by making proffers or offers of proof; or
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 ° by asking the court to place copies of tangible/documentary evidence into the record, under seal if 
necessary.

•	 The defender should file a motion in limine as discussed above if counsel wishes to preemptively raise 
evidentiary objections. (NOTE: This motion can be used to keep evidence out as well as get favorable 
evidence in.) 

B. Proffers on Objections to Defense Evidence

•	 When the prosecution objects to a question asked or evidence offered by the defense counsel, counsel 
may proffer:

 ° The contents of the evidence; 

 ° The facts that defense counsel asserts the evidence will show;

 ° The ultimate issue or issues in the case to which those facts are relevant; and/or

 ° The rule or principle of evidence involved.

•	 A proffer can be made through representations by the defender regarding what the evidence would be 
or through live testimony of the witness. (Sometimes the latter is preferable, because it may carry more 
weight and may inspire the judge to change his or her mind after he or she has heard the testimony.)
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VII. Forensic Exercise: Evidence and Objections

Note To Trainer

The trainer should choose two volunteers from the group to play the role of prosecutor and 
prosecution witness. The trainer should provide these two volunteers with a Copy of the 
Confidential Script.

The trainer should divide the remainder of the group in half. One group will assume the role of 
defense counsel to object and to argue in support of the objections and the other will assume 
the role of the state and will defend against the objections.  

The trainer may choose to distribute the handouts on Objections and Hearsay to participants to 
assist them in making the appropriate objections/responses during the Forensic Exercise or may 
choose to see if the participants can raise the objections without such assistance. A copy of the 
Objection and Hearsay Handouts are available for downloading and printing from www.njdc.info.

The trainer can choose to discuss each evidentiary objection/response immediately after the 
objection or can wait until the end. Under either scenario, the trainer should ask a participant 
from each side to discuss the bases of the objection(s)/response(s).

The trainer should read the following instructions to the participants:

Jonathan Lopez is charged with First-degree Sexual Assault on Sabrina Williams. The prosecution 
has called Sabrina’s neighbor, Doris Thompson, to testify. Ms. Thompson called the police to re-
port a domestic violence incident at Sabrina’s apartment two months before the alleged rape. The 
judge denied the defense’s motion to preclude the witness from testifying. The prosecution will 
conduct the direct examination of Ms. Thompson. Participants designated as defense attorneys 
should make objections. Participants designated as prosecutors should respond. Both sides should 
be prepared to explain their reasoning to the judge. Where appropriate, defenders should make 
motions to strike, and prosecutors should make offers of proof.  
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•	 The trainer should pay attention to the timing of the objection. Unless he or she has no way of 
anticipating that the witness is going to give an objectionable answer, the defender should object 
before the witness answers.

•	 Where the defender wins an objection after an answer has been given, he or she should move to 
strike the testimony. Where the defender has lost a 403 objection, he or she should ask for a limiting 
instruction (in those jurisdictions where youth receive jury trials).

•	 Where the objection is overruled, the prosecutor should ask the question again. It is common for 
attorneys to fail to re-ask a question after an objection has been overruled.

•	 Where an objection is sustained before an answer is given, the prosecutor should make an offer of proof.

DISCUSSION POINTS
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Note to Prosecutor/Witness: There will be instances 
where the prosecutor will need to rephrase the question. 
In such cases, the witness should provide an answer 
that is consistent with the script.

Q: Please state your name, and spell it for the record.

A: My name is Doris Thompson. D-O-R-I-S – T-H-O-M-P-
S-O-N.

Q: And where are you employed? 

A: I am a waitress at the diner on Elm Street. 

Q: Where do you live?

A: At 15th and S Street NE, in the same building as Sabrina. 

Q: Were you home on the night of February 14, of 
this year? 

A: Yes. I do not work on Sunday nights. 

Q: What happened that night? 

A:  Sabrina and her boyfriend were fighting next door 
like normal, but this time it sounded really bad, so I 
called the police. They were always fighting, so this was 
the third time that I had called the police. 

Possible Defense Objection: Prior bad acts/
Propensity (FRE 404(a))

Government Response: If Jonathan put his charac-
ter into evidence, offered to rebut (404(a)(1)); Not 
offered for propensity, offered to show course of 
conduct (why she called the police)

Defense: If judge sustains objection, should move 
to strike. If judge overrules based on not offered 
to show propensity, Defense should make a 403 
objection (probative value substantially outweighed 
by prejudicial effect). If judge denies this objection, 
then the defender would, in the case of a jury, ask 
for a limiting instruction.

CONFIDENTIAL SCRIPT: DIRECT EXAMINATION OF DORIS THOMPSON 

•	 The trainer should encourage the participants to use the rules affirmatively when making objections 
or providing responses. For example, if the prosecutor argues that a statement is admissible as an 
excited utterance, then he or she should say: “Sabrina’s statement was made while she was under 
the stress of the exciting event – specifically, they were in the midst of an argument, which itself 
was an exciting event; Jonathan threatening to kill her was also an exciting event. Sabrina’s state-
ment related to the event in that she was reacting to the threat when she called out, “Someone call 
the police; he is going to kill me!”

Note To Trainer

What follows is a copy of the confidential script that will be handed out to the two volun-
teers who are playing the roles of the prosecutor and the witness.  Potential objections and 
responses to those objections are provided within the following script to aid the trainer.  Of 
course, not all potential objections and responses can be foreseen.  This sample is based on 
the Federal Rules of Evidence.  Trainers should adapt this exercise to adapt to the local rules 
or case law where it differs from the Federal Rules.
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Q: So when you went over to her apartment, what did 
you do?

Possible Defense Objection: Assumes facts not in 
evidence. 

Government Response: Not really one; should wait 
for ruling or rephrase.

A: I knocked on her door and told her that I had called 
the police on them. 

Q: They were still shouting and yelling then? 

Possible Defense Objection: Leading, and question 
improperly states previous evidence. 

Government Response: There isn’t really one. 
The prosecutor should wait to hear the ruling or 
rephrase.

A: Yes. 

Q: Did you hear either Sabrina or Jonathan say 
anything? 

Possible Defense Objections: Calls for hearsay from 
Jonathan and hearsay from complaining witness. 

Possible Government Response: Jonathan’s state-
ment a party opponent admission (801(d)(2)), and 
Sabrina’s statement not offered for the truth of the 
matter asserted. (Government should explain what 
it is being offered for. If it does not, then defense 
should object on relevancy ground.)

Excited Utterance (803(2)) 

A: Yes. Jonathan was screaming at Sabrina that he was 
going to kill her. 

Possible Defense Objection: Again hearsay.

Government Response: Party opponent. (801(d)(2))

Q: What did you see?   

A: Jonathan was abusing Sabrina.

Possible Defense Objection: Calls for legal conclu-
sion; improper opinion.

Government Response: Permissible lay opinion 
(701); however, the smarter course here is to ask 
the witness to describe what she saw in detail, as 
this is much more effective than a conclusion.

Q: What else did you see? 

A: I saw Jonathan screaming at her. He screams and 
yells at her every day.

Possible Defense Objection:  Prior bad acts (404 (a)); 
Lack of firsthand knowledge (602); Lack of founda-
tion (for foundation, although this may be an objec-
tion, the defender may not want to raise it, because 
letting the prosecutor lay the foundation may make 
evidence more persuasive).

Government Response: Not offered to show ac-
tions in conformity, but to show nature of their 
relationship, to rebut Jonathan’s claim of consent; 
if Jonathan put character into evidence, offered to 
rebut; response to firsthand knowledge foundation 
– either lay it (probably smarter course because you 
get in a lot more details) or argue that she has it 
based on her position as Sabrina’s neighbor.

Defense: If judge sustains objection in whole or in 
part, move to strike testimony. 



JTIP  Unit IX: Trial Skills22 

Q: Did you ever speak to Jonathan that day?

Possible Defense Objection: Hearsay, relevance (but 
may not want to make that objection, because it 
may reveal her bias against Jonathan)

Government Response: Verifying that they engaged 
in the act of speaking is not hearsay -- only what 
she or he said when they spoke would be hearsay.

A: No. He would never say hello to me when I saw him 
in the building. 

Possible Defense Objection: Move to strike as 
non-responsive (this is one where it is not worth the 
objection – seems tacky and may actually be help-
ful to argue bias).

Q: How does Jonathan treat you? 

Possible Defense Objection: Irrelevant (Although 
the answer to this question may also reveal the wit-
ness’s bias against Jonathan; the defender should 
raise this objection because the risk of harmful or 
prejudicial information about Jonathan is unknown.)

Government Response: There really is none; see if 
prosecutor can come up with a theory of relevance.

A:  He is a very rude young man.  Nobody really likes him 
much in the neighborhood.

Q: Did you think that Sabrina was a good girlfriend? 

Possible Defense Objection: Irrelevant (401/402); 
improper opinion

Government Response: Proper lay opinion (701); 
see if prosecutors can come up with a theory of 
relevance.

A: I think so. She seemed to treat him really well. 

Q: Did you see Jonathan’s friends Bobby and Tom at 
the house?

A: Yes.  

Possible Defense Objection: Compound question 
(May not want to make this, especially if you do not 
want the evidence to be highlighted.)

Government Response: Offer to rephrase – helps 
set the scene.
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NOTES




