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JTIP Unit IX: Trial Skills
Lesson 26, Impeachment  (2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the importance of investigation, strategy and the mechanics of impeaching prosecu-
tion witnesses to advance the defense theory of the case.

Objectives
Juvenile defender will:

•	 Understand the importance of investigation and discovery in obtaining witness statements that may be used to 
impeach prosecution witnesses and advance the defense goals of the case;

•	 Be able to make wise strategic decisions regarding whether or not to impeach a witness;

•	 Identify various impeachment methods that achieve various goals within the case;

•	 Understand the rules and principles of evidence that govern witness impeachment; and

•	 Develop effective impeachment skills.
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Training Materials:
•	 Any local rules of evidence, statutes or case law regarding impeachment (trainer to provide)

•	 Forensic Exercises Handout

•	 Sample Impeachments (to be distributed at the end of the training)

•	 Handout entitled “2 Cs” Method vs. “3 Cs” Method

•	 Bibliography
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Trainer’s Overview

Note To Trainer

This training is especially effective when taught in conjunction with Lesson 25 – Use of Doc-
uments and Exhibits and Lesson 23 – Cross-Examination. If those sessions will not be taught, 
the trainer should be aware of the level of experience and aptitude of the participants and 
be prepared to supplement some of the material that follows with information regarding 
cross-examination and the use of documents and exhibits where necessary. Trainers should 
be aware that this may add time to the lesson.  

I. What is Impeachment? (10 minutes)

•	 The trainer should introduce the topic by giving a brief overview of impeachment.

II. Investigation, Discovery and Preparation (30 minutes)

•	 The trainer should emphasize the importance of starting to investigate a case as soon as possible and provide 
tips on witness interviews and document collection. The trainer should also note materials to obtain through 
discovery and provide guidance on how to use those materials with adverse witnesses and defense witnesses. 

A. Investigation 

B. Discovery 

C. Preparing for Impeachment of Adverse Witness   

D. Preparing Defense Witnesses to Avoid Impeachment 

III. Impeachment vs. Refreshing Recollection (10 minutes)

•	 The trainer should highlight the difference between impeachment and refreshing recollection and provide 
examples of how to refresh with documents and recordings.   

IV. Methods of Impeachment Using Prior Inconsistent Statements (35 minutes)

•	 The trainer should explain the various ways of using prior inconsistent statements by a witness to impeach that 
witness’ testimony by detailing:

A. Goals for Using Prior Inconsistent Statements 

B. Showing Inconsistency with an Out-of-Court Statement: the “3 Cs” Method of Impeachment 

C. Showing the Prior Out-of-Court Statement Is True: the “2 Cs” Method of Impeachment

D. Crediting the Out-of-Court Statement

E. Using Documents, Recordings and Exhibits to Demonstrate a Prior Inconsistent Statement

F. Tips for Impeaching or Refreshing the Prosecution’s Witnesses
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V. Impeachment by Omission (5 minutes)

•	 The trainer should engage the participants in a discussion on when impeachment by omission is appropriate 
and how it differs from impeachment using prior inconsistent statements.

VI. Impeachment with Prior Convictions or Prior Bad Acts (15 minutes)

•	 The trainer should review impeachment techniques for prior convictions and bad acts by covering the 
following topics:

A. Adult Convictions

B. Juvenile Adjudications

C. Prior Bad Acts

D. Closing the Impeachment

VII. Forensic Exercises (45 minutes)

•	 The trainer should distribute the handout of the Forensic Exercise and give participants 10 minutes to read the fact 
pattern and subsequent exercises. The trainer should then guide participants through each of the four impeach-
ment exercises using the Discussion Points that follow in this lesson. The trainer should instruct participants to 
think about the goal of impeachment for each exercise (e.g., credibility, bias) and briefly jot down how they would 
question the witness to lay the foundation and complete the impeachment.

•	 For each exercise, the trainer should have at least one volunteer stand up and conduct the impeachment, including 
the foundation. Where there is time, other participants may even repeat exercises, given that the issue is practic-
ing a skill that is difficult to get right the first time. The trainer should encourage all other participants to make any 
additions or suggestions to facilitate discussion.
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Trainer Notes
I. What is Impeachment?

A. Witness impeachment involves calling into question the credibility of an individual who is testifying in a 
trial. A witness may be impeached in several ways.  

B. A party may impeach a witness by introducing evidence of:

•	 Bias

•	 Inconsistent statements

•	 Character for dishonesty

•	 Prior convictions

•	 Contradictions

•	 Impairment in ability to perceive or recollect

•	 Identification influenced by police action (witness may not be lying about who he or she thought he or 
she saw due to suggestive statements/actions/behavior by the police)

C. Goals of Impeachment:

•	 Attack credibility of the witness in general

•	 Attack the credibility of a witness’ prior statement or testimony at trial

II. Investigation, Discovery and Preparation1 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How does the 
juvenile defender gather materials to use for effective witness impeachment at trial?” The 
trainer should then use the Training Notes to guide the discussion.  

A. Investigation 

Note To Trainer The trainer should consult Lesson 13 – Investigation for investigation and witness interviewing 
techniques for identifying facts and taking witness statements that may be used for impeachment.

•	 The juvenile defender should start investigating the evidence soon after the client’s arrest while witness 
memories are still fresh and before the government advises government witnesses not to talk to the 
defender.  

•	 The defense theory should guide the investigation: witnesses to interview, documents to collect and 
subpoenas to serve, etc.  

1 For additional guidelines on Investigation and Discovery see Nat’l Juv. DefeNDer Ctr., JuveNile DefeNDer DeliNqueNCy Notebook 15 (2d ed. 2006).
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•	 Witness Interviews

 ° The defender should try to interview adverse or potentially adverse witnesses before trial. Often it 
is difficult for the defense to speak with an adverse witness, as he or she may be quite hostile to the 
idea. The defender should expect more resistance from a complaining witness or victim in the case. 
Of course, the defender should respect any witness’ wish not to speak to the defense.  

 ° However, it is usually worth trying to speak with an adverse witness to: (a) know what he or she will 
testify to at trial; and (b) have potential impeachment material at trial. The defender should speak 
with the witness first, ascertain what his or her testimony will be at trial and then decide whether it 
is appropriate to try and take a statement from the witness.  

 ° The defender should interview any adverse or potentially adverse witness with an “observer” – i.e., 
an investigator or other observer who can testify at trial if the witness denies the content of the 
interview.  

a. Why? Having another witness or observer during the interview prevents the defense attorney 
from having to be a witness at trial should the adverse witness deny anything said during the 
interview. Instead, the observer may testify as an impeachment witness at trial.

b. Moreover, the observer may also testify on behalf of the defense should the adverse witness 
deny that the interview even occurred or accuses the defense of misrepresenting themselves 
during the interview (e.g., if the witness claims that the defender and the investigator told the 
witness they worked for the police or prosecution).   

 ° The defender should try to memorialize any interview with an adverse witness with a written 
statement. Impeachment is generally more effective with a written statement, but the defender can 
impeach with an investigator who heard the prior oral statement.

Note To Trainer When taking written statements from prosecution witnesses, the participants should refer to 
techniques taught in Lesson 13 – Investigation.  

 ° If possible, the defender should be sure to get a written statement signed by the witness. This 
is sometimes difficult, but it is worth the effort. If the witness refuses to sign the statement, the 
defender could try to get the witness to initial each page. If all else fails, the defender should, at the 
very least, read the statement back to the witness and have him or her orally affirm its accuracy in 
the presence of an observer or investigator.

Practice Tip

When interviewing adverse witnesses, defenders should not be afraid of getting details about 
“bad” information. One of the points of getting a statement is to create potential impeachment. 
Often, witnesses who are lying will say things that are bad about your client, but they will say 
them differently each time or add new “bad” acts. The more details the defender elicits, the 
better chance of contradictions or changes. Sometimes, demonstrating that a story – even one 
that paints your client badly – has changed every time it was told or now includes “facts” that 
were never shared before, will clearly demonstrate the witness is unbelievable.  
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Caution

Defenders, however, must understand the reverse discovery rules in the local jurisdiction 
before taking a statement. In some jurisdictions, any statement the defense takes may be 
discoverable by the prosecution. If that is the case in the defender’s jurisdiction, whether or 
not to take a statement will require strategic considerations beyond simply the attempt to 
establish impeachment material.

•	 Documents/Records Collected: Documents – such as medical records, insurance records, school in-
cident reports and police reports – often contain statements from witnesses or others who know about 
the case. The defender should collect those for potential impeachment. 

•	 Tangible and Demonstrative Evidence: Tangible evidence may be used to show that the testimony 
from a government witness is implausible or inaccurate. Likewise, demonstrative evidence such as pho-
tographs, maps or diagrams may show that a government witness had a poor opportunity to observe, 
has poor memory or is not being honest. 

•	 Creating Facts for Impeachment: The defender should use investigation to identify or “create” facts 
for impeachment. Such facts can be the basis for an entire line of cross-examination and potential im-
peachment. The defender may “create” facts for impeachment by asking questions about issues, obser-
vations or facts that may not directly relate to the core of the witness’ testimony, but may nonetheless 
be used later to show that the witness is not credible. In closing argument, the defender may be able 
to convince the fact-finder that the witness cannot be believed about the witness’ core observations 
because he or she clearly does not even tell the truth about the peripheral or tangential issues. 

•	 Expert Qualifications and Police Training: The defender should verify every expert’s qualifica-
tions before trial. If the expert is testifying about an area in which he or she has little experience, the 
defender should elicit this information during cross-examination. Similarly, if a police officer is testifying 
as an expert in some area, the defender should verify the officer’s qualifications and probe any training 
the officer received, or did not receive, to qualify as an expert. Even if the officer is not testifying as an 
expert, but performed a critical police procedure that requires training the officer did not receive, the 
defender should devote an entire line of questioning to this area for impeachment. The defender should 
become familiar with the different types of police training and requirements in his or her jurisdiction. 
The defender should obtain a copy of police policies and procedures in that jurisdiction for reference.

B. Discovery

•	 The defender should make a formal discovery request from the prosecution for any material and ex-
culpatory evidence. (See Lesson 14 – Pretrial Discovery Practice, as well as local statutes and rules, 
for procedure.)  

•	 The youth has a constitutional right to discovery, and it is the prosecution’s duty, upon the defender’s 
request, to hand over the information. See, e.g., Brady v. Maryland, 373 U.S. 83 (1963).  

•	 Exculpatory evidence obtained through discovery may be used to impeach the credibility of a prosecu-
tion witness.  



JTIP  Unit IX: Trial Skills8 

•	 Motions to Preserve Evidence: The defender should consider filing motions to preserve time-sensi-
tive evidence he or she may need for trial. For example, the defender may want a court order to preserve 
surveillance footage (school, building or store), 911 calls, clothing, etc., before it is destroyed. Depend-
ing on the jurisdiction, the defender may need an ex parte hearing on the matter since such evidence is 
so time sensitive.  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
examples of impeachment material the juvenile defender can obtain through investigation 
and discovery?” The trainer should then use the Training Notes to guide the discussion.

•	 Visiting the Crime Scene

 ° Photographs

 ° Distances 

 ° Lighting 

 ° NOTE: It is important for the defender to visit the crime scene as soon as possible, in case condi-
tions change.

•	 Demonstrative Evidence

 ° Photographs, diagrams, models, charts, maps, etc. 

•	 Official Records

 ° Police reports (e.g., use of force report)

 ° Drug analysis report

 ° Warrant affidavit and return

 ° Weather report

 ° Traffic report

 ° Department of Motor Vehicle (DMV) records

 ° Youth’s prior record

 ° Co-respondent/co-defendant’s prior record

 ° Prior records for all government witnesses 

 ° Prior court records (e.g., if the witness was a defendant in a lawsuit)

 ° 911 calls and/or police radio transmissions

a. Incident log (electronic chronology)

 ° Freedom of Information Act (FOIA) request for “bad cop” information, such as disciplinary action. 
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•	 Any prior sworn testimony (e.g., affidavits in support of arrest/search warrants, probable cause hear-
ing transcripts, grand jury testimony)

Practice Tip

Many of these items may be obtained with a signed release or waiver, rather than by subpoena. 
This may be preferable in most circumstances so as not to alert the prosecution what docu-
mentation and evidence the defender is seeking in preparation for trial. In many jurisdictions, 
the judge must approve subpoenas; moreover, the prosecution may obtain a copy of defense 
subpoenas and the returned information after service.

•	 Items to subpoena

 ° Telephone records (subpoena if necessary)

 ° Insurance records

 ° Ambulance radio communications

 ° Arrest photographs (color and black & white)

 ° Any other relevant police reports not provided in discovery

a. NOTE: The lack of reports that an officer is required to complete under local or departmental 
regulations may be a line of impeachment.

 ° Prison/jail records (client, co-respondent(s), witnesses)

 ° Prison/jail visiting records (client, co-respondent(s), witnesses)

 ° Client’s medical records (with signed release)

 ° Complainant’s medical records (with release, subpoena or ex parte court order)

 ° Client’s mental health records (with signed release)

a. NOTE: The defender should consider whether the judge must screen medical/mental health 
records first before releasing them to the defender.  The defender may or may not want the judge 
to know certain information in those records before trial.

 ° Complainant’s mental health records (with release, subpoena or ex parte court order)

 ° Complainant’s work, school and/or housing records

 ° School incident reports for school-related offenses

 ° Public Housing Authority incident reports 

 ° Complainant’s car insurance records in car theft cases

•	 Government witness statements (Oral and/or Signed)
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•	 Electronic evidence

 ° Webpage

 ° Facebook

 ° Myspace

 ° Text messages

 ° Twitter

 ° YouTube

 ° Cell phone tower records

 ° Cell phone records 

C. Preparing for Impeachment of Adverse Witnesses

•	 Anticipating Cross-Examination of Government Witnesses for Impeachment

 ° Impeachment can be set up by compiling documentation, taking witness statements and obtaining 
sworn testimony on the record at a prior hearing in the case.  

a. Compiling Documents With an Eye Toward Impeachment: As mentioned, obtaining certain 
documents to confirm certain critical facts may provide a significant amount of impeachment 
material at trial. Such documentation that pertains to adverse witness testimony will assist the 
defender during cross-examination should the witness make an inconsistent statement or flat out 
lie about important facts.

b. Taking Witness Statements With an Eye Toward Impeachment:  Similarly, interviewing an 
adverse witness with an observer also sets up the witness for potential impeachment. A written, 
signed statement from that witness provides even better material for impeachment should he or 
she misspeak or lie on the stand.

c. Eliciting Testimony in Pretrial Hearings with an Eye Toward Impeachment at Trial: 
While the defender may not be incredibly familiar with his or her client’s case at the probable 
cause hearing, the defender can still strategically ask the testifying witness (usually a police 
officer) specific, factual questions that set the officer up for potential impeachment at trial and/
or lock in prior statements made to the officer by witnesses the officer interviewed: questions 
regarding timing, lighting, what the officer observed, what the officer did not observe, police 
procedures (e.g., identification), circumstances surrounding the arrest, what the suspects were 
wearing, what the witnesses described when they were interviewed, etc. This locks the testi-
fying witness into certain facts at the hearing. The defender should make sure that he or she 
immediately requests a copy of the transcript of the hearing so that it may be available in time 
for trial. If there is useful impeachment material from the hearing, the defender should make sure 
the witness is subpoenaed to testify at trial.  
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D. Preparing Defense Witness to Avoid Impeachment

Note To Trainer See Lesson 24 – Direct Examination and the Defense Witness for more thorough training on 
techniques for developing direct examination and preparing witnesses.   

•	 Preempting Impeachment

 ° Introducing Prior Inconsistent Statements: The defender may want to take the sting out of his or her 
own witness’ prior inconsistent statement by drawing that inconsistency out on direct in an attempt 
to lessen the impact it would have on cross-examination by opposing counsel. This approach allows 
the defender to control how the damaging information comes out at trial. However, in some jurisdic-
tions, it may be improper for the defender to bolster, or “rehabilitate,” his or her own witness by 
following up with consistent statements the witness has given. See, e.g., Reed v. United States, 452 
A.2d 1173, 1179 (D.C. 1982).

 ° Introducing Previously Omitted Statements or Information: If the defender knows a defense witness 
will testify to information not mentioned in a prior statement, the defender may allow the witness to 
explain why he or she omitted the additional information.  

 ° Introducing Prior Convictions: Similarly, the defender may want to preemptively elicit a defense wit-
ness’ prior convictions on direct. The witness should acknowledge the existence of the record and 
demonstrate a willingness to openly testify about it.  

•	 Preparing Witness for Cross-Examination

 ° It is just as important to search for documents, recordings, demonstrative exhibits or any other evi-
dence that can be used to impeach a defense witness as it is to search for evidence that would im-
peach a prosecution witness. The defender should be careful not to elicit testimony from a defense 
witness that defies common sense, inexplicably contradicts demonstrative evidence in the case or is 
inconsistent with the witness’ prior testimony or prior out-of-court statements. 

 ° It is important that the defender prepare all defense witnesses for cross-examination by opposing 
counsel. The defender should anticipate questions the prosecution will likely ask and the potential 
for impeachment. The defender should arrange to meet with defense witnesses and conduct a mock 
cross-examination before trial (e.g., the defender should play the role, or have a colleague play the 
role, of the prosecutor and cross-examine the witness).  

 ° Defense witnesses should have a sense of what questions may be asked by the prosecution and 
how opposing counsel may try to trap them for impeachment.  Defense witnesses should be pre-
pared to give strong answers and avoid such traps.  
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III. Impeachment vs. Refreshing Recollection

Note To Trainer The trainer should ask participants: “What’s the difference between impeachment and 
refreshing recollection?”

•	 Impeachment is used when the witness is mistaken or lying, or has been inconsistent in telling the 
story.

•	 Refreshing recollection is used when the witness does not remember.

Refreshing Recollection:

•	 When does the witness’ memory need to be refreshed on the witness stand?

 ° When the witness knows the facts, but can’t remember them on the stand; AND

 ° The witness believes that the document, or another item, will refresh his or her memory.

•	 What can be used to refresh the witness’ recollection?

 ° Anything can be used to refresh the witness’ recollection. The defender may refresh the witness’ 
recollection with an object, a picture, a document or even certain movement, so long as the defender 
believes that it will refresh the witness’ memory.

•	 What is the proper way to refresh the witness’ recollection?

 ° When the defender is cross-examining a witness and the witness does not remember certain facts 
or information, the defender may ask the witness if a particular object, recording or document would 
refresh his or her recollection.  Generally the witness will reply “yes.” See the examples that follow 
for proper ways to refresh a witness’ recollection.

 ° Examples of Refreshing Recollection on Cross-Examination

Practice Tip

In many courts, the process of refreshing is very formal, and failing to do it properly will draw 
objections from the prosecution or admonishment from the judge. It is important for a defender 
to have the steps of refreshment (and impeachment) internalized so that the defender does not 
become flustered.

Note To Trainer The trainer should model a correct example of refreshing a witness, using the examples in 
the Training Notes and explaining the steps.  

 ° Documents
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Looking at the Police Report/Affidavit/Drug Analysis Report/Crime Scene Report would refresh your 
recollection, right? Wait for the reply.

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. Wait 
for the prosecution to look at the document and approve.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the witness stand.

I am now showing you what has been marked as Defense Exhibit [X]. Hand the witness the document.

This is a copy of Police Report/Affidavit/Drug Analysis Report/Crime Scene Report.  

Please direct your attention to section [X] and look up when you are done.  Wait for the witness to 
read and look up.

When the witness looks up: Your recollection is now refreshed?

Take the document away from the witness.

Then ask the question again.

 ° Recordings

Listening to the 911 call would refresh your recollection, right? Wait for the reply.

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. Wait 
for the prosecution to look at the CD/Tape and approve its introduction.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the witness stand.

I’m going to play for you what has been marked as Defense Exhibit [X]. Play the recording.

After recording has finished: Your recollection is now refreshed? Then ask the question again.

IV. Methods of Impeachment Using Prior Inconsistent Statements

A. Goals for Using Prior Inconsistent Statements

•	 If the defender is going to impeach a witness with a prior inconsistent statement, there are two main 
reasons for doing so:

1. The defender does not care which statement is true, but simply wants to demonstrate that the 
witness has told two inconsistent stories, so the trier of fact shouldn’t believe either beyond a 
reasonable doubt; or

2. The defender wants to demonstrate that the prior statement is true. 

B. Showing Inconsistency with an Out-of-Court Statement: the “3 Cs” Method of Impeachment
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•	 If the state’s witness testifies to something the defender knows is contrary to a prior statement by that 
witness, and if the defender wants the fact-finder to see that the witness is changing his or 
her story, he or she may consider using the “3 Cs” method of impeachment. 

•	 The “3 Cs” method is used when the defender does not endorse either statement and is simply demon-
strating an inconsistency exists. 

•	 The “3 Cs” method of impeachment consists of the following steps:

 ° Commit the witness to the direct testimony. 
(e.g., “You testified on direct examination that it was sunny outside.”)

 ° Confront the witness with the inconsistent statement. 
(e.g., “But that’s not what you said the day after the incident.”)

 ° Complete the impeachment by demonstrating the prior statement was actually made. 
(e.g., “The day after the incident, you met with my investigator, correct?” “My investigator took a 
statement from you at that time.” “And you reviewed that statement.” “And made corrections.” 
“And signed that statement.” “And in that statement, you stated that it was cloudy…”)

 ° If the prior statement is not in writing or if the witness denies making the statement, the defender 
may need to complete the impeachment with a third party who observed the witness make the 
statement, such as the investigator who spoke with the witness. 

 ° Important Note on Confrontation: In many jurisdictions, the rules of evidence provide that 
extrinsic evidence (such as the testimony of an investigator) cannot be used to impeach another 
witness’ testimony without first giving that other witness an opportunity to explain the inconsistency 
in statements – that is, without first confronting that witness. See, e.g., Robinson v. State, 3 A.3d 
257, 262 (Del. 2010) (The defense could not call a detective to impeach the testimony of a prior 
state’s witness if the defense had not confronted the state’s witness with the inconsistency on cross 
during the state’s case); Scott v. United States, 619 A.2d 917, 921 (D.C. 1993) (finding that police 
documents showing a witness’ prior inconsistent statement were inadmissible when the defense 
never confronted the witness regarding the inconsistency, denying her the opportunity to explain the 
inconsistency); compare with Orr v. State, 968 N.E.2d 858, 863 (Ind. App. 2012) (finding that while 
the traditional method of confronting a witness with the statement before extrinsic evidence is 
introduced into evidence remains the preferred method, it is not required so long as the witness is 
provided the opportunity to explain or deny the inconsistency at some point.) It is important for the 
trainers to know the controlling case law in the local jurisdiction on this point.

C. Showing the Prior Out-of-Court Statement Is True: the “2 Cs” Method of Impeachment

•	 The defender should use the “2 Cs” method if the defender only wants the fact-finder to credit the 
out-of-court statement.  

•	 The “2 Cs” method of impeachment skips the commit step and starts with the confrontation:

 ° Confront the witness with the inconsistent statement. The defender should immediately begin 
with the fact the defense wants to establish. The reason for skipping the “commit” step is to avoid 
repeating the testimony that the defender does not want the trier of fact to believe. The defender 
should simply emphasize the statement he or she wants to be believed. 
(e.g., “Isn’t it true that it was actually cloudy the day this happened?”)
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a. If the witness agrees with the defender, he or she can stop there, since the point is made. If the 
witness stands by his or her original testimony…  

 ° Complete the impeachment. 
(e.g., “The day after the incident, you met with my investigator, correct?” “My investigator took a 
statement from you at that time.” “And you reviewed that statement.” “And made corrections.” 
“And signed that statement.” “And in that statement, you said that it was cloudy when the man 
flashed the gun.”)

Note To Trainer The trainer may choose to pass out the Handout entitled “2 Cs” Method vs. “3 Cs” Method  
at this point so that the participants have a clear framework of the concepts just covered.

D. Crediting the Out-of-Court Statement

•	 Regardless of which method you use – the 3 Cs or 2 Cs method – it is important that you build up the 
credibility of the out-of-court statement, to some extent, in your completion of the impeachment.

•	 No matter what your goal of impeachment is, the fact-finder must first believe that the prior statement 
was actually made.  

•	 If the goal is to just demonstrate the inconsistency exists, the crediting need only establish that it hap-
pened. For example:

 ° The day after the attack, you met with my investigator?

 ° She asked you what happened?

 ° And you gave her a statement?

 ° A written statement?

 ° That you signed?

 ° And in that statement, you said it was cloudy?

•	 If the goal is to show the prior statement is true, you will want to boost its credibility as far as possible. 
For example:

 ° The day after the attack, you met with my investigator?

 ° She asked you what happened?

 ° And you gave her a statement?

 ° A written statement?

 ° This is that statement?

 ° And it’s a 10-page statement?

 ° The investigator read that statement to you?
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 ° And gave you the chance to make any changes?

 ° And, in fact, you did make some changes?

 ° You initialed those changes?

 ° Made those initials in a blue pen?

 ° And you initialed the bottom of each page?

 ° All 10 pages?

 ° And you signed the last page?

 ° Above your signature, it says: “I have read and have had read to me this 10-page statement and 
have had the chance to make any changes I wished. This statement is true and accurate.” 

 ° Now, on page 4 of this statement, you said, “It was cloudy,” correct?

E. Using Documents, Recordings and Exhibits to Demonstrate a Prior Inconsistent Statement

•	 So far, we’ve been discussing the form and order of questions used to impeach a witness with a prior 
inconsistent statement. Like refreshing, however, there is a formal process for using (and sometimes 
admitting) any documents, recordings or exhibits that demonstrate the impeachment.

•	 Using the Exhibit for Demonstration Purposes Only

 ° If the exhibit (a written statement, for example) is necessary to demonstrate the impeachment, you 
must follow the same formal Mark, Show, Approach, Show process as you would when using 
any exhibit in court.

Note To Trainer
Lesson 25 – Using Documents and Exhibits, goes into many of these same points. If Lesson 
25 is to be taught in conjunction with this lesson, the trainer need only provide a cursory 
review here.

 ° Mark: Your Honor, let the record reflect I am marking this document as Respondent’s Exhibit 1.

 ° Show: I am showing Respondent’s Exhibit 1 to the state’s attorney.

 ° Approach: May I approach the witness, Your Honor? (wait for permission to be granted)

 ° Show (to the witness): I am showing you what has been marked as Respondent’s Exhibit 1. This is a 
copy of your statement, correct?

 ° If these formal steps have been completed properly, you may now use the statement with the wit-
ness as you go through your 3 Cs or 2 Cs impeachment.  (e.g., “And here on page 10, that is your 
signature? Below where it says ‘Everything in this statement is true and accurate’?”)
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•	 Admitting a Prior Inconsistent Statement Into Evidence

 ° An impeaching document is admissible after defense counsel has laid the foundation, if there is an 
inconsistent portion of the prior statement. See Gordon v. United States, 344 U.S. 414, 420-21 (1953).

 ° The defender must know how to enter evidence properly for any impeachment that requires the 
introduction of a document or exhibit. (For further information, see Lesson 25 – Use of Documents 
and Exhibits.)  

 ° Evidentiary Foundations by Edward J. Imwinkelried2  is a good resource on the requirements for en-
tering different types of evidence, and offers sample questions on how to lay a foundation properly.  

Practice Tip

It is important to note there can be some danger to admitting the impeaching document into 
evidence. If the document is admitted into evidence, the rules of evidence in some jurisdictions 
may require more than simply the impeaching portion of the document to be admitted. Defense 
counsel needs to consider whether the fact-finder will also see potentially harmful information 
in the document. If the witness can be impeached orally through cross-examination, using the 
written statement as a demonstrative exhibit only, the defense should consider whether that 
oral impeachment alone is preferable to actually admitting the document into evidence.

•	 Laying the Foundation for Admission

 ° The defender must lay the foundation before impeaching a witness with a prior  
inconsistent statement.

 ° To lay the foundation, the defender must direct the witness’s attention to the prior statement by 
establishing: 

a. The time it was made 

b. The location where it was made 

c. The circumstances of how it was made   

d. That the prior statement was in fact made by the witness 

F. Tips for Impeaching or Refreshing the Prosecution’s Witnesses

•	 It is important to make clear that when impeachment or refreshment is done on cross-examination 
the defender should lead the witness at all times.

 ° For example, in refreshing a witness’ recollection, the defender should ask the witness after viewing 
the document: “Your recollection is refreshed now that you have viewed that document?” not “Is 
your recollection now refreshed?”

•	 The defender may impeach a prosecution witness with prior inconsistent statements, written or oral 
(including prior sworn testimony), to raise doubt about the witness’ credibility or memory. The impeach-
ing document does not need to be a sworn statement.

2 eDwarD J. imwiNkelrieD, eviDeNtiary fouNDatioNs (5th eD., 2002).
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•	 The defender should evaluate the significance of inconsistencies when handling a witness. Attacking a 
witness for inconsequential inconsistencies is often not helpful and may not produce the desired effect.

 ° For example: If the witness on the stand says that she was robbed at around 8:30 p.m., yet she told 
investigators that it was more like 8:35 p.m., the defender should consider whether this is a signifi-
cant inconsistency for impeachment. Does the difference of five minutes really make a difference to 
the defense theory of the case?

•	 The defender should also consider the order of the cross-examination. The order is a tool of persuasion. 
The defender should strategically plan when impeachment will occur during cross-examination.  

Practice Tip

The defender should consider whether he or she wants the impeachment to be hard or soft. 
Sometimes this depends on the vulnerability of the witness (e.g., age, victim), OR if the im-
peachment point is significant, the defender may want to be hard to ensure that the fact-finder 
is paying attention.

V. Impeachment by Omission

Note To Trainer The trainer should ask participants: “What is impeachment by omission?”

•	 Impeachment by omission is showing that someone failed to say something that he or she logically 
would have said had it been true.

•	 It is similar to impeachment using a prior inconsistent statement, except that the impeachment focuses 
on missing information, rather than contradictory information.

•	 For example, imagine a witness to a robbery gave a description of the suspect to police, saying he was 
a black male, wearing blue jeans and a black shirt.  

 ° Your client is arrested and put on trial.  

 ° Your client weighs over 300 pounds.  

 ° The witness made no mention of this fact when providing the description to police, but now says 
your client is the perpetrator.  

 ° In this case, you’d use the lack of any description of the suspect’s weight at the time of the report to 
police to impeach the memory of the testifying witness.  

 ° If the suspect had really been a 300-pound man, there would have been some mention of that in the 
original description.

VI. Impeachment with Prior Convictions or Prior Bad Acts

Note To Trainer
Impeachment with prior convictions, juvenile adjudications or prior bad acts varies from jurisdic-
tion to jurisdiction. The trainer should look up the local statutes on prior convictions/bad acts, 
distribute copies to participants and train accordingly.  
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A. Adult Convictions

•	 Generally, a youth has the right to impeach an adult prosecution witness with his or her prior convic-
tions, pursuant to the Confrontation Clause of the U.S. Constitution. See Davis v. Alaska, 415 U.S. 308, 
315-16 (1974).

•	 State evidentiary rules and constitutions further protect this right. 

Note To Trainer The trainer should hand out copies of the local state evidentiary rules and the relevant state 
constitutional provision.

B. Juvenile Adjudications

•	 Juvenile adjudications are often confidential under statutory law, but the youth still has a right to con-
front a youth witness with his or her adjudications in certain cases. For example, a youth witness may 
be cross-examined on prior adjudications that demonstrate the witness’ bias or motive to lie, such as 
when a youth is on probation at the time he or she implicates a defendant. Id. 

•	 Prior adjudications may also reflect negatively on a witness’ overall credibility.

C. Prior Bad Acts

•	 Pursuant to the Confrontation Clause, defense counsel may also cross-examine a witness about prior 
bad acts to attack witness credibility or trustworthiness, and to show bias. See, e.g., Delaware v. Van 
Arsdall, 475 U.S. 673 (1986) (bias); Brinson v. Walker, 547 F.3d 387 (2d Cir. 2008) (bias); Bentley v. Dele-
ware, 930 A.2d 866 (Del. 2007) (bias and credibility); People v. Batista, 113 A.D.2d 890, 493 N.Y.S.2d 608 
(N.Y.A.D. 1985) (trustworthiness); Washington v. United States, 461 A.2d 1037 (D.C. 1983) (bias).

D. Closing the Impeachment

Note To Trainer The trainer should hand out copies of the local jurisdiction’s rules regarding this issue.

•	 If the witness denies that he or she has a prior conviction/adjudication, defense counsel may introduce 
the witness’ record as extrinsic evidence.

•	 If the witness claims not to remember a prior conviction/adjudication, it depends on local rules whether 
the record can be introduced as extrinsic evidence. If not, the defender may try to “refresh” the witness 
with the copy of his or her adjudication paperwork in hopes that he or she will ultimately admit it. 
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Your client, Tim Simpson, is charged with Assault 
With a Dangerous Weapon (lead pipe). The State al-
leges that Tim attacked Philip with no provocation on 
the school football field. The defense theory is that 
Tim was simply defending himself from the complain-
ing witness, Philip Muñoz, who was coming after Tim 
with a screwdriver.

On direct, Philip testified that Tim approached him, 
pulled a lead pipe out of his jacket pocket and began 
hitting him in the chest and body. The prosecutor 
asked the following questions:

Q: Do you know why the defendant attacked you? 

A:  He has been talking smack about me, but I don’t 
know why he decided to come after me.

Q:  Did you have a weapon in your hand when Tim 
attacked you?

A: No.

Q:  Did you have a screwdriver in your hand when Tim 
attacked you?

A: No.

Q:  Did you have a screwdriver in your possession 
when Tim attacked you?

A: No.

Q:  Did you have any weapon at all in your possession 
when Tim attacked you?

A: No.

FACT PATTERN FOR EXERCISE A THROUGH C

VII. Forensic Exercise

Note To Trainer

The trainer should distribute the handout of the Forensic Exercise and give participants 10 minutes 
to read the fact pattern and subsequent exercises. The trainer should then guide participants 
through each of the four impeachment exercises using the Discussion Points that follow in this 
lesson. The trainer should instruct participants to think about the goal of impeachment for each 
exercise (e.g., credibility, bias) and briefly jot down how they would question the witness to lay 
the foundation and complete the impeachment.

For each exercise, the trainer should have at least one volunteer stand up and conduct the 
impeachment, including the foundation. Where there is time, other participants may even 
repeat exercises, given that the issue is practicing a skill that is difficult to get right the first 
time. The trainer should encourage all other participants to make any additions or suggestions 
to facilitate discussion.

These exercises work best if the participants can be divided into smaller groups, each with 
a trainer to supervise the action. This will enable more people to engage in the exercises. If 
breaking into smaller groups is not practical, the session will still work in a larger group, but 
the trainer will need to be conscious of engaging those who do not participant in the exercise 
into the conversations.  

FORENSIC EXERCISE – IMPEACHMENT
You are being provided with a fact pattern followed by a set of four (4) different impeachment exercises. Exercises 
A through C use the same fact pattern, while exercise D uses a different one.  Please read the fact patterns and 
questions for each exercise. Then briefly jot down how you would question the witness by laying the foundation and 
completing the impeachment. Be prepared to conduct the impeachment portion of the cross.
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Conduct an impeachment of Philip in the following 
exercises.

Exercise A: Prior Inconsistent Oral Statement

You and your investigator interviewed Philip the day 
after the incident. Although Philip would not let you 
take a written statement, he did answer your ques-
tions as follows:

You: Did you have a screwdriver with you that night?

Philip:  Yeah, I had a screwdriver. Tim was telling 
people in the neighborhood that he was better 
than me. He also disrespected my girlfriend. I 
was ready to use it on him if I had to.   

You:  Did you have the screwdriver out when you went 
onto the football field?

Philip: Yeah. I had it in my hand, down by my waist.

Goals of Impeachment

•	 Attack credibility: Philip is now saying something that is different from what he told the defender 
and the investigator at the interview.

•	 Practically, you want the fact-finder to believe the earlier statement (e.g., that Philip had a screw-
driver out) as it supports the defense of self-defense. Therefore, the defender will use the “2 Cs” 
method of impeachment:  Confront & Complete.

•	 The defender will also want to show that Philip is not credible because he is lying about the screwdriver.

Simple Impeachment

•	 Confront: Start with the information you want to be true.
“You actually did have a screwdriver that day, didn’t you?”

 ° If he admits it, you have what you want (but you may still flesh it out a bit, since you don’t want 
the government to have an inconsistency to work with).

 ° If he denies it, go into your impeachment.

Complete Impeachment:

 ° Because you want the out-of-court statement to be believed, credit that prior statement by laying 
a simple foundation that it happened and then expand the inquiry to enhance the credibility of 
that earlier statement.

“I came to speak with you about this incident.”

“I came to speak with you about this incident.”

“My defense investigator, John Doe, was with me that day.”

“That was the next day after the incident occurred, correct?”

“You described to us what happened on the football field.”

“You described what happened accurately.”

“And you told the truth.”

DISCUSSION POINTS
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 ° Ask the impeaching question: there should be a separate question and impeachment for each of 
the following:

•	 The existence of Philip’s screwdriver

a. “You told us that you had a screwdriver on you.”

•	 Philip’s use of a screwdriver 

a. “You told us that you were ready to use the screwdriver.”

b. “You told us that the screwdriver was in your hand.”

c. “At your waist.”

d. “You told us that you would have used the screwdriver on Tim, if you had to.”

•	 Philip’s motive for having a screwdriver and using the screwdriver

a. “You told us that Tim had been talking about you.”

b. “Tim was saying bad things about you in the neighborhood.”

c. “You also said that Tim had been disrespecting your girlfriend.”

•	 Prove or Complete the impeachment

 ° If Philip concedes any of your points, great.

 ° If Philip denies the statement, the defender will later call the investigator to testify and impeach. 

Expand the foundation to accredit prior statement

•	  Philip’s prior unsworn statement can only be used to raise doubt as to the witness’ credibility, but 
cannot be used as evidence that what Philip said earlier was true.  

•	 While you can’t argue that the unsworn testimony is true, your building up of the credibility during 
the impeachment may make the fact-finder believe it anyway.

Exercise B: Prior Inconsistent Written Statement

When you and your investigator interviewed Philip, 
he gave you a written statement. The relevant part of 
the statement reads as follows (page 2 of a five-page 
statement):

When I was walking home, I saw Tim on the football 
field after a late practice. I went out into the field to 
put him in his place. I had the screwdriver in my hand 
in case he tried something.  

•	 Impeach, assuming that the statement was 
signed by Philip.

•	 Impeach, assuming that the statement is 
unsigned, but that each page was initialed by 
Philip.

•	 Impeach, assuming no signature or initials, 
but that the statement was read to Philip and 
he affirmed.
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Goals of Impeachment

•	 Attack credibility: Philip is now saying something that is different from his written statement given 
to defense counsel and the investigator.

•	 Practically, you want the finder of fact to believe the earlier statement, so you will again use  
the “2 Cs” method.

Simple Impeachment

•	 Confront: Start with the information you want to be true.
“You actually did have a screwdriver that day, didn’t you?”

 ° If he admits it, you have what you want (but you may still flush it out a bit, since you don’t want 
the government to have an inconsistency to work with).

 ° If he denies it, go into your impeachment.

 ° Lock in testimony you seek to impeach:

a. “It is your testimony today that you did not have any weapons on you.”

b. “It is your testimony that you did not have a screwdriver on you.”

c. “And at no time did you use a screwdriver.”

Complete Impeachment:

•	 Lay a simple foundation and then expand to enhance the credibility of the earlier written state-
ment (questions will differ depending on whether the statement was signed, initialed or read 
back to the witness).

 ° “I came to speak with you about this incident.”

 ° “My defense investigator, John Doe, was with me that day.”

 ° “That was just a day after the incident occurred, correct?”

 ° “You described to us what happened on the football field.”

 ° “You described what happened accurately.”

 ° “You gave us statement.” 

 ° “A written statement.”

 ° “A written statement about the incident?”

•	 Ask the impeaching question, but do not admit the written statement.

 ° The existence of Philip’s screwdriver

a. “You told us that you had a screwdriver on you.”

DISCUSSION POINTS
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 ° Philip’s use of a screwdriver 

a. “You told us that you were ready to use the screwdriver.”

b. “You told us that the screwdriver was in your hand.”

c. “At your waist.”

d. “You told us that you you would have used the screwdriver on Tim, if you had to.”

 ° Philip’s motive for having a screwdriver and using the screwdriver

a. “You told us that Tim had been talking about you.”

b. “Tim was saying bad things about you in the neighborhood.”

c. “You also said that Tim had been disrespecting your girlfriend.”

 ° NOTE: The document does not need to be admitted if Philip admits to the prior inconsistent 
statement on the stand.  

•	 Complete the impeachment

 ° Introduce Philip’s prior inconsistent statement during your cross-examination if Philip does not 
admit. Impeach or refresh Philip’s recollection if he denies or is unable to remember certain por-
tions of the statement he gave.  

a. “Directing your attention to Defense Exhibit 1: please look at the bottom of the page. That is 
your signature?” OR “Those are your initials?”

i. If not signed or initialed: “You read this statement, right?” “My investigator John Doe read 
this out loud to you, correct?” “You told Mr. Doe that the statement was accurate, correct?”

b. “You read this statement, sir, before you placed your signature there, correct?”

c. “And you had the opportunity to make any changes or corrections, didn’t you?”

d. “And this is the same statement that you read over?” 

e. “And signed?” 

f. “Signed as true, isn’t it?”

g. “And in fact this statement was true at the time that you gave it to me and Mr. Doe, wasn’t it?”

h. “And on page 2 you said in this statement that you had a screwdriver that day?”

i. “And on page 2 you said in this statement that you had the screwdriver in your hand?”

i. If Philip denies the statement, later call your investigator to testify and impeach. 

ii. The defender can only refresh the witness’ recollection of portions of the statement if the 
witness has a lapse in memory. The defender may not refresh if the witness simply denies 
giving the statement all together.  
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Exercise C: Impeachment with Prior Convictions

Note To Trainer

The trainer should make sure the 
participants have copies of their 
local statute governing impeach-
ment with prior convictions.  

Philip Muñoz, who is 19 years old, has the following 
juvenile/criminal record:

1. Criminal conviction for Welfare Fraud five 
months ago: on probation

2.  Criminal conviction for Possession of a  
Controlled Substance (Heroin): one year ago 

3.  Juvenile adjudication for Possession of a  
Dangerous Weapon: two years ago

Goals of Impeachment

•	 The goal is to show that the witness is a dishonest person (a criminal) and that the fact-finder should 
not believe anything he says.

•	 In some jurisdictions, the prosecutor is required to turn over to the defense at or before trial informa-
tion about any pending charges against the prosecution witnesses and all convictions of prosecution 
witnesses. See, e.g., miNN. rule Juv. DeliNqueNCy ProC. 10.04(1) (2006) (including juvenile delinquency 
adjudications); N.y. fam. Ct. aCt § 331.4(1)(b)-(c) (1999).

•	 Prior convictions are discoverable under the Brady rule. Brady v. Maryland, 373 U.S. 83 (1963). It is a 
violation of due process should the prosecution not disclose such material.  Cf. Giles v. Maryland, 386 
U.S. 66 (1967). For example, the California Supreme Court requires disclosure of the felony record of a 
prosecution witness on this theory. In re Ferguson, 5 Cal. 3d 525, 96 Cal. Rptr. 594 (1971).

Impeachable Convictions

•	 In most jurisdictions, impeachable convictions include all felonies and all crimes involving dishonesty 
or false statements. See, e.g., Dorman v. United States, 491 A.2d 455, 458 (D.C. 1984) (en banc); D.C. 
CoDe § 14-305 (1981); ohio r. eviD. 609.

•	 Misdemeanors of dishonesty

 ° In some jurisdictions, prostitution and narcotics possession are crimes of dishonesty. See, e.g., 
Brown v. United States, 518 A.2d 446, 447 (D.C. 1986) (soliciting prostitution is an impeachable 
offense); Durant v. United States, 292 A.2d 157, 160-61 (D.C. 1972) (possession of narcotics).

 ° In some jurisdictions, simple assault is not a crime of dishonesty. See, e.g., Maryland v. Duckett, 
306 Md. 503, 510 A.2d 253 (1986) (holding that prior conviction for battery inadmissible for im-
peachment); Commonwealth v. Santoni, 74 Mass.App.Ct. 1118, 907 N.E.2d 1160 (2009) (holding 
that defense could not impeach victim with prior conviction of assault and battery).

DISCUSSION POINTS
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Time Limits 

•	 Some jurisdictions put a time limit on the use of prior felony convictions and misdemeanor convic-
tions of dishonesty for impeachment. See, e.g., D.C. CoDe § 14-305(b)(2)(B) (convictions within the 
last 10 years may be used for impeachment); ariz. r. eviD. 609(b)(4) (10 years); see also Lanier v. 
State, 288 Ga. 109 (2010) (10 years); People v. Sanchez, 404 Ill.App.3d 15 (2010) (ten years); 
Williams v. Mississippi, 37 So.3d 717 (Miss. 2010) (10 years).

•	 In some jurisdictions, pardons based on innocence may NOT be used for impeachment. See, e.g., D.C. 
CoDe § 14-305(b)(2)(A).

Simple Impeachment

•	 Unlike impeachment with a prior inconsistent statement, there is no “confronting” the witness with 
some inconsistency – no 3 Cs or 2 Cs method. Because the fact of his convictions is what impeaches 
his credibility, the questioning is much more straight-forward. 

 ° Try to get the witness to admit to his or her prior convictions. Many jurisdictions have a specific 
formula for impeachment about prior convictions. 

a. “You are the same Philip Muñoz who was convicted of possession of heroin?”

b. “And that conviction was in 2009?”

 ° If the witness denies any prior convictions, be sure to have a certified copy of the witness’ 
record under seal. The defender should know the rules of evidence in the local jurisdiction: some 
jurisdictions will accept the sealed copy of the prior conviction as self-authenticating; others may 
require a court clerk to authenticate it.

•	 The same format should be repeated for each prior conviction/adjudication.

Your client, Louis Lay, is charged with Possession of a 
Controlled Substance (Marijuana). The marijuana was 
found beneath the front passenger seat of a car. Louis 
was riding in the front passenger seat at the time the 
car was stopped. The car belonged to Andre Sanchez, 
who was driving the car.  

The police report, completed by Officer Jackson, reads:

At 2000 hours on August 1, RO (reporting officer) 
observed a white SUV with two occupants heading east 
on Cherry Street. RO followed the vehicle because the 
back tail-light was out.  While following the vehicle, RO 

observed occupants looking back in the direction of RO’s 
vehicle several times. At Charles Street, the SUV made 
a right and did not come to a complete stop at the stop 
sign. RO activated the emergency lights. Driver, S-1, did 
not pull over immediately, but a traffic stop was affected 
at Charles and Chester Street. The two occupants were 
ordered out of the vehicle. A Ziploc of a green substance 
was found under the front passenger seat, which had 
been occupied by S-2. The green substance tested 
positive for marijuana. Search incident to arrest of S-1 
recovered two Ziplocs of a green substance, which field-
tested positive for marijuana.

Exercise D: Impeachment by Omission

FACT PATTERN
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S-1 is Andre. He pleaded guilty to Possession  
(Marijuana). Louis is going to trial.

At trial, Officer Jackson testifies that just before he 
pulled the car over, he saw Louis bending over as if 
reaching down below his seat.  

Part 1: Impeach using the police report.

Part 2: Assume that the officer testified consistently with 
his report at a probable cause hearing in this case. Spe-
cifically, in response to the question, “Could you please 
explain the events which led to the arrest of the person 
who later became known to you as Louis Lay?”, the officer 
testified to the facts in his report and nothing else.

Exercise D, Part 1: 

Goal of Impeachment 

•	 Attack credibility:  The officer is now saying something that is important. This fact is significant 
enough that any reasonable officer would include this information in his or her official police report. 
There is reason to doubt the officer’s testimony (e.g., he is fabricating).

•	 Practically, you want the finder of fact to believe the earlier statement.

Simple Impeachment

•	 Lock in testimony so that the omission will be clear.

 ° “You testified on direct that you saw Louis bending over while following the car.”

 ° “As if he were reaching down below his seat.”

•	 Lay the foundation

 ° “You wrote a police report in this case, correct?”

 ° “This wasn’t the first police report you’ve ever written?”

 ° “You include important details about the case in those reports.”

 ° “Because you know that the police reports will ultimately be used in prosecuting the case.”

 ° “You would agree that Louis bending over in the passenger seat as if he were reaching for some-
thing is an important detail.”

 ° “That detail would be important to include in the police report.”

•	 Impeachment by omission about Louis’s conduct

 ° “However, you did not include that important detail in the police report, did you?”

 ° NOTE: If the officer “does not remember,” the defender may have to ask if reviewing the police 
report would refresh his recollection. Then ask the impeaching question again.  

DISCUSSION POINTS
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Exercise D, Part 2: 

Goal of Impeachment 

•	 Attack credibility: Again, the officer is now saying something that is important. This fact is 
significant enough that any reasonable officer would include this information in his or her official 
police report AND in any prior sworn testimony. There is reason to doubt the officer’s testimony 
(e.g., he is fabricating).

•	 Practically, you want the finder of fact to believe the earlier statement.

Simple Impeachment

•	 Lock in testimony so that the omission will be clear.

 ° “You testified on direct that you saw Louis bending over while following the car.”

 ° “As if he were reaching down below his seat.”

 ° “That’s an important fact to you.”

 ° “Because it made you think he was hiding something.”

•	 Lay the foundation

 ° “You testified at the probable cause hearing in this case, correct?”

 ° “And that hearing was held the day after Louis’s arrest?”

 ° “It is fair to say that the arrest was fresh in your memory at the time of the hearing?”

 ° “And you testified under oath at that hearing?

 ° “Just as you are testifying under oath here today?”

 °  “At that probable cause hearing you testified to all the important details regarding the circum-
stances surrounding Louis’s arrest, correct?”

 ° “At the probable cause hearing, the prosecutor asked you to explain the events that led to 
Louis’s arrest.”

•	 Impeachment by omission about Louis’s conduct

 ° “In your response, you did not mention that Louis bent over in the passenger seat at the prob-
able cause hearing, did you?”

Effect of a Sworn Oath: The defender should underscore the fact that the prior testimony was given under 
oath. The witness agreed to tell the truth, under penalty of perjury.
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