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JTIP Unit IX: Trial Skills 
Lesson 25, Use of Documents and Exhibits   
(2 Hours to 2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will be able to introduce and use standard documents in a juvenile case, such as police reports, 
witness statements, photographs, diagrams, probation reports, and mental health evaluations. 

Objectives
Juvenile defender will:

•	 Identify documents that are consistent with the case theory and strategic goals of the case and may aid the 
fact-finder in trial or at disposition;

•	 Understand the rules of evidence that govern the admissibility of documents and exhibits; and

•	 Understand the mechanics of introducing documents and exhibits.
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Training Materials:
•	 Copies of the relevant state rules and Federal Rules of Evidence (FRE) (trainer to provide)

•	 Forensic Exercise: Use of Documents and Exhibits   

•	 Bibliography

Supplemental Materials:
•	 Information to Consider Before Issuing a Subpoena for Social Media Records

•	 Chart: Directory for Requesting Information from Social Media Services

•	 Important Information to Consider Before Issuing a Subpoena for Cell Phone Records

•	 Chart: Directory for Requesting Information from Cell Phone Companies

•	 Sample Letter of Request to Accompany a Subpoena for Cell Phone Records

•	 Sample Consent to Release Facebook Information

•	 Myspace Legal Request Cover Sheet

•	 Myspace Sample Consent Form
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Trainer’s Overview

Note To Trainer This training would be most effective if taught in conjunction with the lessons on Cross-Exami-
nation, Impeachment, and Hearsay. 

I. Documents and Exhibits (40 minutes)

•	 The trainer should discuss possible types of exhibits (including social media/cell phone records), offer tips on 
how to locate and obtain them, review the evidentiary requirements that need to be met to admit them, and 
address how to prepare them to be admitted at trial. 

A. Possible Exhibits

B. Obtaining Documents and Exhibits 

C. Evidentiary Requirements for Admissibility

D. Social Media Evidence

E. Cell Phone Records

F. Preparing Exhibits to be Admitted

II. Admitting Documents and Exhibits (30 minutes to 1 hour)

•	 The trainer should describe how to lay a foundation, review the “mark, show, approach, show” formulation, 
address how to impeach a witness, and how to refresh a witness’ recollection.  

A. Mechanics of Admitting Documents and Exhibits as Evidence

B. Introducing Documents and Exhibits for Impeachment

C. Use of Documents and Exhibits to Refresh Recollection

III. Exhibits Chart (5 minutes)

•	 The trainer should draw or provide the sample exhibit chart to illustrate how to keep track of defense and 
prosecution exhibits at trial.  

IV. Forensic Exercise: Use of Documents and Exhibits (45 minutes)

•	 Ideally the materials for the Forensic Exercise should be distributed to participants before the date of the 
training with instructions to review the materials. Otherwise, the trainer should distribute the Forensic Exercise 
materials on the day of the training and give participants 10 minutes to review them.

•	 The Forensic Exercise materials contain a summary of the case, vehicle photo, scan of a cancelled check, 
proposed stipulation, a group home activity logbook, a subpoena duces tecum for the 911 Call Log, and the 911 
Call Log. Participants should prepare the direct or cross-examination of witnesses they intend to use for the in-
troduction and admission of documents/exhibits. If there are time constraints, the trainer may ask participants 
to prepare only one direct examination for a witness chosen by the trainer. 
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Trainer Notes
I. Documents and Exhibits

Note To Trainer For more examples of possible Documents/Exhibits to obtain, the trainer should refer to  
Lesson 13 - Investigation.

A. Possible Exhibits 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some possible types of exhibits that may advance the defense case in trial or at disposition?” 
The trainer should then use the following Training Notes to guide the discussion.  

•	 Police reports

•	 Official documents

 ° Hospital records

 ° Medical examiner’s report

 ° School reports

 ° Use of Force Protocols for Police

•	 Objects dropped at the scene of the crime

•	 Layout of the crime scene at the time of the crime

•	 Photographs of crime scene

•	 Tape recordings

•	 Police communications

•	 Court transcripts

•	 Arrest reports

•	 Complaint reports

•	 Eyewitness Identification reports

•	 911 recordings

•	 Police photographs and diagrams

•	 Police regulations

•	 Policy statements
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•	 Search warrants and arrest warrants

•	 Psychological evaluations

•	 Regional records of developmentally disabled services

•	 City planning map

•	 Property rights map or survey

•	 Google Maps or Google Earth Maps

•	 Aerial photos

•	 Fingerprint contrasts

•	 Ballistic evidence contrast (e.g., difference between bullets)

•	 Records of lighting or weather conditions

•	 Records to support an alibi defense

•	 News media files and photographs

•	 CVs of experts

•	 Social media screen shots (e.g., Facebook, Myspace, Twitter)

•	 Text messages

•	 Cell phone records

•	 Cell phone tower records

•	 TAC (communication between officers via radio)

B. Obtaining Documents and Exhibits

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How can the 
defender locate and obtain documents and other exhibits he or she may need for trial or dis-
position?” The trainer should then use the following Training Notes to guide the discussion. 

•	 Discovery

•	 Investigation

•	 Public documents

 ° Police reports from individual cases can often be obtained by the general public by going to the 
police station in the precinct in which the crime occurred and simply asking for a copy of the report, 
by issuing a subpoena and/or making it part of the discovery request.

a. Even when the prosecutor tenders police reports, it is generally a good idea to request copies 
directly from the police, as they may not have given everything to the State.
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 ° Other public records may be obtained by a Freedom of Information Act (FOIA) request (e.g., for local 
police regulations).

•	 Subpoenas: the defender may also subpoena records by: 

 ° Serving the custodian of records of whichever entity or agency possesses the documents;

 ° Directing the custodian to appear in court with the original exhibits on the date of the motions hear-
ing or trial; and/or 

 ° Specifying with particularity which records or documents are sought.

•	 Motion to Produce and Inspect

 ° If the defender wishes to inspect or have real objects tested by defense experts before trial, a mo-
tion for production and inspection should be made.  

C. Evidentiary Requirements for Admissibility 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are the 
evidentiary requirements for the admissibility of exhibits?” Depending on time constraints, 
the trainer may engage participants in identifying the evidentiary requirements for the 
admissibility of exhibits. Otherwise, the trainer may provide the information in the following 
Training Notes to participants in a mini-lecture format.  

•	 Relevance

 ° “Relevant evidence” means evidence having any tendency to make the existence of any fact that is 
of consequence to the determination of the action more probable or less probable than it would be 
without the evidence. Fed. R. evid. 401.

 ° Relevance involves both materiality (“fact that is of consequence”) and probative value (“more 
probable or less probable”).

 ° Evidence that is not relevant is not admissible. Fed. R. evid. 402.

 ° Even relevant evidence may be excluded if its prejudicial value substantially outweighs its probative 
value. Fed. R. evid. 403.

•	 Authenticity 

 ° An object is “authentic” when it is what it purports to be. Generally, “[t]o satisfy the requirement of 
authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to 
support a finding that the item is what the proponent claims it is.” Fed. R. evid. 901. The defender can 
demonstrate authenticity through: 

a. A witness

b. Seals

c. Self-authenticating document (Fed. R. evid. 902)
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•	 Preservation of Real Property

 ° Real property is physical evidence that consists of items directly related to the commission of the 
offense (e.g., guns, knives, clothing). This is different from demonstrative evidence that is gener-
ally representational or exemplary evidence (e.g., models, charts, any visual aid for the fact-finder).  

 ° Real evidence should be retained in the custody of some credible person under lock and key. Real 
evidence includes all physical evidence.  

 ° The person who has had custody of the item can be called at trial to identify it and testify that there 
has been no change in its condition since the time it was first received. 

 ° If the physical condition of the object is important and is subject to change, the custodian should 
inspect the object and make a written, signed description of it at the time of its receipt, one copy of 
which should be retained with the object and another in property files.

 ° Each item should be tagged with the date of its receipt and the name of the case to which it refers. 

 ° At trial, witnesses will have to validate chain of custody of the object from the point of its rela-
tion to relevant events to the time it enters the custodian’s hands. 

 ° If the real property is not properly retained, then the defender can challenge its admissibility.

 ° Chain of custody: 

a. The proponent of evidence seeking to introduce real property must establish the chain of custody 
for that property. The lawyer will need to:

i. Establish the timeline of possession for the exhibit;

ii. Provide a witness for each step and change in possession; and 

iii. Show that that the exhibit was not moved or altered until the timeline is complete.

 ° Changes in condition of exhibit or non-existence:

a. Real evidence may be inadmissible if there are changes in its condition.

b. Witnesses may be precluded from testifying about real property if it is lost and no longer avail-
able for inspection by the opposing party and/or the fact-finder.  

•	 Privilege 

 ° An exhibit may be unavailable or inadmissible because of a protected communication or relationship 
such as doctor/patient confidentiality.

•	 Hearsay 

 ° An exhibit, or portions of an exhibit, may be inadmissible if it includes or constitutes out-of-court 
statements introduced to prove the truth of what is asserted. See Fed. R. evid. 801-807.
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 ° Where testimonial evidence is at issue, the Confrontation Clause requires unavailability of the 
witness and a prior opportunity for cross-examination before the out-of-court statement can be 
introduced in court. Crawford v. Washington, 541 U.S. 36 (2004). See also Melendez-Diaz v. Mass., 
557 U.S. 305 (2009) (violates Sixth Amendment to admit chemical drug test report without testimony 
from chemist, and without notice and opportunity to object).  

 ° Hearsay exceptions (see Hearsay lesson for more detail)

a. E.g., business record exception

b. E.g., statement for purposes of medical diagnosis 

•	 Best Evidence Rule

 ° Secondary sources of evidence may not be admissible if an original exists and is available. Fed. R. 
evid. 1001-1004.

 ° Parties however, may stipulate to the admissibility of documents even if they do not satisfy the Best 
Evidence Rule.

•	 Unnecessary Prejudice 

 ° Evidence may not be admitted if its prejudicial value substantially outweighs its probative value. Fed. 
R. evid. 403.

D. Social Media Evidence1 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What might 
you use from Social Media in defending a case? How might you use it as evidence at trial?” 
The trainer should then use the following Training Notes to guide the discussion.

•	 With the overwhelming growth of social media use by not only teenagers, but also adults, defend-
ers should consider using social media as evidence at trial. People disclose an enormous amount 
of information about themselves over the Internet, providing a window into the witness’ “real life” 
outside the courtroom.

•	 What might you use from Social Media in defending a case?

 ° Social media can be anything an individual decides to put up on the Internet, such as pictures, infor-
mation, and comments on his or her Facebook profile. Other common social media includes Twitter, 
Google Plus, LinkedIn, blogs, etc.

 ° The challenge for the defender is to find a creative way to admit social media into evidence when 
witnesses deny its existence at trial.  

1 See generally LawRence MoRaLes, state BaR oF texas, advanced PeRsonaL injuRy Law couRse 2011, sociaL Media: cutting edge evidence Questions (2011), available at 
http://www.haynesandboone.com/files/Uploads/Documents/Attorney%20Publications/Social_Media_Evidence.pdf.
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•	 Admitting Social Media

Note To Trainer
There is a series of handouts in the Supplemental Materials related to social media, 
including a handout outlining information to consider before issuing a subpoena for social 
media records.  

 ° Relevance 

a. Relevancy is generally the easiest hurdle to overcome regarding the admissibility of social media.

b. As stated above, Federal Rule of Evidence 401 defines “relevant evidence.” Fed. R. evid. 401. There-
fore, in determining relevancy, jurisdictions usually look to the purpose for offering the evidence, 
the fact being proved, and whether there is a logical connection between the offered evidence and 
fact to be proved. See, e.g., Layton v. State, 280 S.W.3d 235, 240 (Tex. Crim. App. 2009).    

c. It is very likely that witnesses are writing and/or taking pictures of themselves doing things that 
“have a tendency to make the existence of” material facts in the defender’s case “more or less 
probable,” and are publicizing it all online. See Fed. R. evid. 401.

d. For instance, publicized material may be used to undermine the victim’s alleged injuries or attack 
his or her character. Material may also be used to impeach the witness’ testimony on an endless 
range of facts.  

 ° Authenticating

a. Authenticating social media is difficult, because it is evidence that is constantly being revised. A 
user’s Facebook page may look different from one day to the next. It is also not entirely clear who 
writes or posts information on any given social media page. It is hard to prove whether the user 
was in fact the individual who posted such information. 

b. If the witness denies that he or she authored or posted particular information on his or her social 
media page, and the prosecution objects to its admissibility on authentication grounds (Fed. R. 
evid. 901), the defender should invoke Federal Rule of Evidence 104, which states: “When the 
relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to 
support a finding that the fact does exist. The court may admit the proposed evidence on the 
condition that the proof be introduced later.” Fed. R. evid. 104(b). “A party seeking to admit an 
exhibit need only make a prima facie showing that it is what he or she claims it to be.” Lorraine 
v. Markel Am. Ins. Co., 241 F.R.D. 534, 542 (D. Md. 2007).

i. In United States v. Safavian the court found the dispositive question to be whether the 
evidence “‘offered a foundation from which the jury could reasonably find that the evidence 
is what the proponent says it is.’” 435 F. Supp. 2d 36, 38 (D.D.C. 2006) (quoting Fed. R. evid. 
901). Therefore, “the Court need not find that the evidence is necessarily what the proponent 
claims, but only that there is sufficient evidence that the jury ultimately might do so.” Id. See 
also United States v. Branch, 970 F.2d 1368, 1370 (4th Cir. 1992).



Lesson 25: Use of Documents and Exhibits 11

c. Electronic Communications

i. Testimony of the person who authored an electronic communication (e.g., text message, 
instant message, email) should be enough to authenticate the communication. See United 
States v. Barlow, 568 F.3d 215, 220 (5th Cir. 2009). The recipient of a message may also au-
thenticate an electronic communication. See Talada v. City of Martinez, 656 F. Supp. 2d 1147, 
1158 (N.D. Cal. 2009).

ii. Circumstantial evidence is another avenue for authentication of electronic communication. 
Rule 901(b)(4) permits a party to authenticate evidence using circumstantial evidence in con-
junction with the “[a]ppearance, contents, substance, internal patterns, or other distinctive 
characteristics” of the evidence. Fed. R. evid. 901(b)(4). Generally, where a witness testifies 
that he or she received a message from a known email address, screen name, text, etc., that 
is enough to authenticate the communication. See, e.g., United States v. Gagliardi, 506 F.3d 
140, 151 (2d Cir. 2007); United States v. Tank, 200 F.3d 627, 630–31 (9th Cir. 2000); State v. 
Thompson, 777 N.W.2d 617, 623 (N.D. 2010); People v. Pierre, 838 N.Y.S.2d 546, 548–49 (N.Y. 
App. Div. 2007).

d. Printouts of Social Media

i. Rule 901(b)(1) and (4) can be used to authenticate printouts of social media pages. Fed. R. 
evid. 901(b)(1) & (4). The defender may need someone with personal knowledge of the par-
ticular website to testify that the printouts accurately reflect the look and layout of the site.  

e. Photos on Social Media Sites

i. The defender may have to prove that the photos he or she has taken from individual social 
media pages are in fact who he or she says it is – as with any photo admitted into evidence. 
Someone with personal knowledge of the scene or individuals in the photo must testify that 
the picture is a fair and accurate depiction.

Note To Trainer
The prosecution is generally aware of the utility of social media sites. The defender should 
encourage clients to shut down their social profiles or at least remove potentially incrimi-
nating or uncomplimentary pictures (e.g., client and friends making gang signs) and posts.

•	 Overcoming Exclusionary Rules

 ° Defenders may run into the issue of social media being improper character evidence. Fed. R. evid. 
404(a). It is very hard to convince a judge that harmful images, communications, etc., on social 
media pages are not damaging to the party’s image and credibility. Therefore, the defender should 
find an exception to the evidentiary rules limiting evidence that goes to a witness’ character, such as 
when the evidence is presented for another purpose, such as proving motive, intent or identity. Fed. 
R. evid. 404. The defender then must be prepared for the prosecution to object to the admission of 
the photos or statements on the grounds of prejudice. Fed. R. evid. 403.
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E. Cell Phone Records

Note To Trainer
There is a series of handouts in the Supplemental Materials related to cell phone records, 
including a handout outlining information to consider before issuing a subpoena for cell 
phone records.  

•	 Cell phone records may be useful in supporting the client’s version of events. For example, a complain-
ing witness in a rape case sends a friendly text message to the client after the alleged event; a com-
plaining witness makes harassing calls to the client several times before the alleged battery; a parent/
guardian calls the police station to ask about his or her son’s whereabouts.

•	 Most cell phone companies will accept out-of-state subpoenas for records; others require a court order. 
Generally, they will provide the information (for a fee) along with a certificate of authenticity. In many 
instances, the requests can be made electronically.

•	 Police are increasingly using the GPS function in cell phones to prove someone’s whereabouts at a given 
point and cell phone/text messages to prove conspiracy and other charges. See Electronic Communica-
tions Privacy Act, 18 USC §2510-2522 (outlining the ways that law enforcement may access electronic 
media records). Defenders should challenge the use of such records, especially cell phone tower tech-
nology, as there are serious questions about its reliability.  

F. Preparing Exhibits to be Admitted

•	 Visit the Courtroom and Inspect Technology

 ° Defenders should visit the courtroom before the day of trial to inspect the technology it has (or does 
not have) to offer. Some courtrooms have very old technology, requiring the defender to use anti-
quated equipment. For example, the defender may have to make use of a cassette player rather than 
a CD player for recordings.  

 ° If the defender needs to use certain technology, he or she may have to provide that technology (e.g., 
bring his or her own CD player). It is also worth speaking with the clerk to inquire about technology 
the defender may use during trial. The court may possess televisions, projectors, and other record-
ing devices the defender may not be aware of. The clerk may allow the defender to borrow such 
technology for trial.  

 ° Some courtrooms may have an abundance of new technology, fit with Internet, the ability to project 
computer images onto a screen, a built-in audio player, etc. The defender should use the courtroom’s 
technology to his or her advantage, because most likely the prosecution will.  

 ° Whether using their own technology or that of the court, defenders should always: (1) test it before-
hand; and (2) have a back-up (e.g., a typed transcript of 911 calls, printouts of PowerPoint slides, etc.). 

•	 Discussing Exhibits with Clients 

 ° The defender should talk to his or her client about what documents and exhibits they will seek to 
admit as evidence. This facilitates ongoing communication with the client about his or her case and 
makes the client feel more involved in the process. The client may even have ideas about documents 
or exhibits that may exist that the defender was not even aware of.  
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•	  Labeling, Redacting and Preparing Exhibits

 ° Before trial, the defender should have all of his or her documents and exhibits marked, queued, and 
ready to go for the day of trial. This keeps the defender organized during direct and cross-examina-
tions. It also lessens any stress or distractions that may be associated with having to stop and mark 
an exhibit in the middle of a direct or cross-examination.  

 ° The defender should review all trial exhibits to determine whether they need to be redacted to 
exclude irrelevant or prejudicial information. 

a. The defender should carefully redact irrelevant information in defense exhibits where necessary. 
Introducing just pieces of a document or exhibit makes it more suitable for admission as evidence. 

b. Where the prosecution seeks to admit certain evidence, the defender should also make sure all 
prejudicial information is redacted from the document. However, the defender cannot redact a 
document to point where the evidence loses its context. See Fed. R. evid. 106.

i. Rule of Completeness (Fed. R. evid. 106.): Defenders should note that under the Rule 
of Completeness, they cannot introduce pieces of documents out of context. Similarly, the 
prosecution cannot introduce parts of documents in a misleading way without providing their 
context. The rule allows a party opposing the admission of a particular writing or statement 
to “require…any other part or any other writing or recorded statement” to also be admitted 
if “in fairness” it should be “considered contemporaneously” with the writing to which the 
party objects. Fed. R. evid. 106.

II. Admitting Documents and Exhibits

A. Mechanics of Admitting Documents and Exhibits as Evidence

•	 Importance of Laying the Foundation

 ° Many attorneys believe that laying a foundation is just a formalistic ritual, but in fact it helps bolster 
evidence, making it seem more legitimate and persuasive.

 ° Example: For a witness to identify the defendant’s handwriting on a note or photo, the sponsoring party 
must first lay a foundation for how the witness would recognize the handwriting in the first place.

•	 Basic Foundation for Admitting Exhibits

 ° Have the exhibit marked for identification.

 ° Include that identification mark in any reference to the exhibit. Never permit the record to read 
merely, “this letter” or “that bottle” or “the photograph,” etc. 

 ° “Lay the foundation” as follows:

a. Show the exhibit to the witness.

b. Elicit from the authenticating witness those facts that qualify him or her to authenticate the 
exhibit, e.g., the witness saw a gun in the robber’s hand.

c. Have the witness identify the exhibit, e.g., State’s Exhibit 1 is the gun (or looks like the gun) the 
witness saw in the robber’s hand. 
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d. If the condition of the exhibit is a factor in its relevancy, you must either elicit testimony that its 
condition has not changed between the event and its evidentiary use or offer an explanation of 
the change in condition. 

e. If the exhibit is a reproduction of a place, thing or event, e.g., a photograph or tape recording, 
the defender should elicit testimony that it fairly and accurately portrays that which it purports 
to portray. 

f. Once the exhibit has been properly authenticated, the defender should offer it in evidence and 
obtain a ruling, unless authentication has been elicited on cross-examination of a government 
witness and the defender is in a jurisdiction (or before a judge) that adheres to the notion that 
exhibits can be offered and received only during your case or rebuttal. 

i. If more than one witness is required to authenticate or connect the exhibit, the defender 
should move the exhibit into evidence after all authenticating witnesses have testified.  

ii. If the witness is seeking to introduce the exhibit through a defense witness, the defender 
should ask open-ended questions.

iii. If the witness is seeking to introduce the exhibit on cross-examination through a government 
witness, the defender should ask all leading questions. 

•	 Voir	Dire: when the defender is opposing the introduction of an exhibit, the defender is entitled to 
cross-examine on the foundation before the court rules on the offer. This is often known as a “voir dire.”

 ° Upon a proper objection from the defender, the judge may allow a voir dire examination to assess 
the admissibility of other evidence. See Fed. R. evid. 104(a). See also the State rule equivalent. Voir 
dire may be requested to challenge the competency of a witness, the admissibility of recordings, the 
admissibility of statements and physical evidence.  

 ° Where suppression issues are raised during trial, the client has a constitutional right to demand a 
hearing on the admissibility of a confession outside the presence of the jury under federal constitu-
tional exclusionary principles. See Jackson v. Denno, 378 U.S. 368 (1964); Sims v. Georgia, 385 U.S. 
538 (1967). It is the same standard for possible Fourth, Fifth and Sixth Amendment violations. During 
jury trials, the defender should also request at sidebar (or at the bench) that the jury be excused dur-
ing evidentiary arguments or voir dire.  

 ° Voir dire regarding the admissibility of evidence is not a “right,” it is a matter of discretion. The law 
of entitlement to voir dire regarding the admissibility of evidence is different in every jurisdiction.

 ° When the defender is opposing the introduction of exhibits, he or she should look for changed 
conditions and distortions (particularly in photographs). The defender should insist that an adequate 
testimonial explanation of the changes be given by the authenticating witness. 

 ° Defenders should keep a separate record of the status of their own exhibits and those of the pros-
ecutor. The defender should know at all times their identification number, their general description, 
what witness authenticated them, and whether they have been offered and received or excluded 
(See Exhibit Chart in Section III).
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Practice Tip

The defender strategically may want to leave an exhibit up or leave a document on the projector 
after it has been admitted into evidence.  

•	 MARK, SHOW, APPROACH, AND SHOW: as a short guideline, the party seeking to move the docu-
ment or exhibit into evidence will want to “MARK, SHOW, APPROACH, AND SHOW.” 

Examples:

Photograph/Diagram (introduction of photo through defense witness)

Your Honor, let the record reflect that I have asked the clerk to MARK this as Respondent’s Ex. 1.

Let the record reflect that I am showing what has been marked as Respondent’s Ex. 1 to the state’s attorney 
(SHOW to opposing counsel).

May I APPROACH the witness?

Mr. Jones, I am SHOWING you what has been marked as Respondent’s Ex. 1.

Do you recognize this?

What is it?

It is a photograph of what?

Is this a fair and accurate representation of the way the intersection looked when you saw it on June 1? 

Your Honor, at this time I move Respondent’s Ex. 1 into evidence.

Real Evidence (introduction of real evidence during cross-examination of a government witness)

You testified on direct examination that you recovered two knives in this case?

One from my client?

And one from the complainant?

Your Honor, let the record reflect that I have asked the clerk to MARK this as Respondent’s Ex. 2. (Note: It may 
not be necessary to show the real evidence to the state’s attorney if he or she provided to defense counsel. 
However, for consistency and  formality, you may also let the record reflect that you are showing the govern-
ment what  has been marked as Respondent’s Ex. 2.)

May I APPROACH the witness?

Officer, I am SHOWING you what has been marked as Respondent’s Ex. 2.

You recognize this?

This is a knife?

This is the knife you recovered from the complainant?

This is the same knife you stored in the police property lab?
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This is the same knife you picked up from the property lab this morning?

Your Honor, at this time I move Respondent’s Ex. 2 into evidence.

Medical Records (introduction of records through custodian of records at local hospital) 

Please state your name.

Where are you employed?

What are your duties in the hospital records department?

Your Honor, let the record reflect that I have asked the clerk to MARK this as Respondent’s Ex. 3.

May I APPROACH the witness?

Ms. Jones, I am SHOWING you what has been marked as Respondent’s Ex. 3

Do you recognize this?

What are these?

These are the medical records of John Doe?

Who prepared these records?

Were these records prepared in the regular course of business?

Is it common protocol for the treating doctor to prepare records?

Have these records been altered in any way?

Your Honor, at this time, I move these records into evidence.

B. Introducing Documents and Exhibits for Impeachment

•	 During cross-examination, the defender should be prepared to impeach the witness to show prior 
inconsistent statements, prior convictions, contradictions, etc. The goal of impeachment is to attack the 
witness’ credibility/memory in general and to specifically attack his or her prior inconsistent statement 
or testimony at trial.  

•	 Admitting a Prior Inconsistent Statement

 ° Laying the Foundation

a. The defender must lay the foundation before impeaching a witness with a prior  
inconsistent statement. 

b. To lay the foundation, the defender must direct the witness’ attention to the prior  
statement by establishing: 

i. The time it was made; 

ii. The location where it was made; 

iii. The circumstances of how it was made; and   

iv. That the prior statement was in fact made by the witness. 
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c. In most jurisdictions, the rules of evidence provide that the witness must be given an opportunity 
to explain the inconsistency in statements. See, e.g., Robinson v. State, 3 A.3d 257, 262 (Del. 
2010); Scott v. United States, 619 A.2d 917, 921 (D.C. 1993).

•	 Admitting the Impeaching Document 

 ° An impeaching document is admissible if there is an inconsistent portion of the prior statement after 
the defender has laid the foundation for the admissibility of the impeaching document. See, e.g, 
Gordon v. United States, 344 U.S. 414, 420-21 (1953).  

 ° The defender should know how to properly enter any document or exhibit that will be used for 
impeachment. (See prior discussion and examples for instructions on admitting documents and 
exhibits. See also the Impeachment lesson.)  

•	 Examples of Cross

 ° Documents

Just to be clear, it is your testimony that [the lie or mistaken belief]?  

You prepared a Police Report/Affidavit/Drug Analysis Report/Crime Scene Report in connection 
with the case, correct?

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Show the prosecution the document you will use to impeach. Wait for the prosecution to look at 
the document and approve it.

May I approach the witness, Your Honor? Wait for the Judge to give the “go.” Then approach the 
witness at the witness stand.

I am now showing you what has been marked as Defense Exhibit [X]. Hand the witness the document.

This is the Police Report/Affidavit/Drug Analysis Report/Crime Scene Report you wrote for this 
case, correct? Wait for answer.

That is your signature at the bottom of this document, correct? Wait for answer.

In that document, you wrote [x], correct? Wait for answer. Then walk away and continue the line 
of questioning.

 ° Recordings

Just to be clear, it is your testimony that [the lie or mistaken belief]?

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Show the prosecution the recording you will be using to impeach. Wait for the prosecution to look 
at the CD/Tape and approve.

May I approach the witness, Your Honor? Wait for the Judge to give the “go.” Then approach the 
witness at the witness stand.

Witness, I am going to play what has been marked as Defense Exhibit [X]. I am going to ask you a 
couple of questions when we finish listening.

Play the recording to the witness.
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That was the 911 call you made the day of the burglary, correct? Wait for answer.

That was your voice, correct? Wait for answer.

You said [X], correct? Wait for answer. Then walk away and continue the line of questioning.

C. Use of Documents and Exhibits to Refresh Recollection

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “When does 
the witness’ memory need to be refreshed on the witness stand?” The trainer should then 
use the following Training Notes to guide the discussion.  

•	 Witness knows the facts, but can’t remember them on the stand.

•	 Witness believes that the document, or another item, will refresh his or her memory.

Refreshing the Witness’ Recollection

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What can 
be used to refresh the witness’ recollection?” The trainer should then use the following 
Training Notes to guide the discussion. 

•	 Anything can be used to refresh the witness’ recollection. The defender may refresh the witness’ 
recollection with an object, a picture, a document or even certain movement, so long as the defender 
believes that it will refresh the witness’ memory.

 ° On direct or cross-examination, when a witness does not remember certain facts or information in 
response to a question, the defender may ask the witness if a particular object, recording, document, 
etc., would refresh his or her recollection. Generally the witness will reply “yes.” (See the examples 
following for proper ways to refresh a witness’ recollection.)

 ° The defender should be strategic in deciding whether to refresh an adverse witness’ memory or 
impeach the witness. An officer who cannot remember the description a witness provided may need 
his report to remind him. On the other hand, an officer who fails to include a descriptor (e.g., hair 
was in braids) should be impeached to convey the message to the court that the officer is being 
selective in the facts he shares.

•	 Examples of Refreshing Recollection on Cross

 ° Documents

Officer testifies he or she cannot remember how the drugs were packaged.

Looking at the Police Report/Affidavit/Drug Analysis Report/Crime Scene Report would refresh 
your recollection? Wait for his or her reply.

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. Wait 
for the prosecution to look at the document and approve.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the witness stand.
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I am now showing you what has been marked as Defense Exhibit [X]. Hand the witness the document.

This is a copy of Police Report/Affidavit/Drug Analysis Report/Crime Scene Report. Please direct your 
attention to section [X] and look up when you are done. Wait for the witness to read and look up.

When the witness looks up: Your recollection is refreshed, correct?

Take the document away from the witness.

Then ask the question again: How were the drugs packaged?

 ° Recordings

Listening to the 911 call would refresh your recollection? Wait for his or her reply.

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. Wait 
for the prosecution to look at the CD/Tape and approve its introduction.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the witness stand.

I’m going to play for you what has been marked as Defense Exhibit [X]. Play the recording.

After recording has finished: Is your recollection refreshed?

Then ask the question again: How did the caller describe the shooter?

III. Exhibits Chart

As noted previously, the defender should keep a separate record of the status of exhibits proffered and/or intro-
duced at trial. The defender should know at all times the identification number, general description, authenticating 
witness, and status of every exhibit (e.g., whether they have been offered and received or excluded).

Note To Trainer The trainer should draw this chart on the board as an example of how to keep track of both 
defense and prosecution exhibits during trial.

EXHIBITS CHART

GOV/DEF EXHIBIT # DESCRIP-
TION

WITNESS OBJECTION ADMITTED/ 
EXCLUDED
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IV. FORENSIC EXERCISE: USE OF DOCUMENTS AND EXHIBITS

Note To Trainer

Ideally the materials for the Forensic Exercise should be distributed to participants before the 
date of the training with instructions to review the materials. Otherwise, the trainer should 
distribute the Forensic Exercise materials on the day of the training and give participants 10 
minutes to review them.

The Forensic Exercise materials contain a summary of the case, vehicle photo, scan of a 
cancelled check, proposed stipulation, a group home activity logbook, a subpoena duces 
tecum for the 911 Call Log, and the 911 Call Log. Participants should prepare the direct or 
cross-examination of witnesses they intend to use for the introduction and admission of 
documents/exhibits. If there are time constraints, the trainer may ask participants to prepare 
only one direct examination for a witness chosen by the trainer.

Client 
Dennis Freeman

Charges
Attempted Armed Robbery; Aggravated Battery with a Fire-
arm; Aggravated Discharge of a Firearm

Date/Time/Location of Offense 
October 2, YR-1, 3:15 p.m., 1234 W. Holland Street, 
Sunnydale 

Date/Time/Location of Arrest 
November 22, YR-1, 5:30 p.m., Harriet Trellis Group Home, 
1672 W. Mallridge, Sunnydale

Summary of Police Report

The reporting detective (RD) received an assignment from 
command of a man shot. RD proceeded to 1234 W. Hol-
land Street. Upon arrival, RD observed a red sport utility 
vehicle inside the perimeter of yellow crime scene tape. 
The vehicle was processed and photographed by evidence 
technician Paul Homer (beat 106) and is detailed in a sepa-
rate report under this case number.  

RD spoke with Officer Most, who had contained the scene 
and waited for the ambulance. Based on witness inter-
views, he reported that the victim was stopped at a traf-
fic light, facing west on Holland and Speedway. A black 

male subject approached the vehicle from the driver’s side, 
holding a firearm and ordered the victim out of the car. The 
victim grabbed the gun at which point the offender stepped 
back and fired several shots into the victim’s vehicle, strik-
ing him several times. The offender fled the scene in a ve-
hicle that was parked in an alley. The victim remained in 
his car. 

Officer Most reported that none of the eyewitnesses were 
able to provide a description of the offender, other than he 
was a young black male with braids in his hair. RD relo-
cated to the hospital to interview the victim. Victor Gonza-
lez related in essence and not verbatim, that he was in his 
SUV stopped at a red light, westbound on Holland Street 
facing Speedway. He was talking on the phone with his 
cousin. A black male dressed in all white clothing appeared 
at his window. Gonzalez related that the offender pointed 
a silver handgun at him and ordered him out of the vehicle. 
Gonzalez related that he attempted to grab the gun, but 
was unable to get it away from the offender. The offender 
then shot him several times. The light turned green and he 
tried to accelerate, but he was not able to operate his car.

On November 22, YR-1, RD was conducting a separate in-
vestigation when he was informed by a subject being in-
terviewed that he had information related to the shooting 
in October on Holland Street. The subject identified Dennis 

FACT PATTERN AND CASE MATERIALS
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Freeman and Marcus Links as the offenders. He reported 
that he was living in a Group Home with Freeman and Links 
at the time of the shooting, and they had confessed to it. 
When asked why he did not report this sooner, he replied 
that he feared for his safety.

RD relocated to the Group Home, where he found Dennis 
Freeman. Freeman was transported to the Area headquar-
ters. He denied involvement in the shooting. Freeman was 
placed in a room pending notification of the victim.

RD contacted the victim and requested that he come to 
the area to view a line-up. He arrived and viewed a line-up 
containing Dennis Freeman. Gonzalez identified Freeman 
as the person who shot him while attempting to steal his 
SUV. A detailed account of this line-up is recorded under a 
separate detective division line-up report.

RD advised Freeman of his rights per pre-printed form. 
Freeman related he understood his rights and requested 
an attorney.  

Based on the facts listed on this and all other reports gen-
erated in this matter, RD is requesting that this case be 
CLEAR/CLOSED by Arrest and Prosecution.

Submitted by Detective Martin England

Defense Investigation
The defense interviewed Mrs. Victor Gonzalez and ob-
tained a signed statement from her (attached).

The defense also interviewed Myron Ross, a childcare 
worker who was on duty at the Harriet Trellis Group Home 
on 10/2/YR-1. Mr. Ross produced a logbook containing a 
record of the residents’ movements on 10/2/YR-1. There 
were four boys living in the Group Home on 10/2/YR-1. The 
relevant pages from the logbook are attached.

In addition, the defense located an eyewitness, Linda Tay-
lor, who had just cashed a check at a currency exchange 
that was directly across the street from the shooting. She 
left after the shooting and did not contact the police. She 
viewed a photo of Dennis and says that he is not the of-
fender. The defense subpoenaed the cashed check from 
the issuing bank, which is attached. Also attached is a pro-
posed stipulation that the State has refused to sign.

The defense subpoenaed the 911 calls from 10/2/YR-1 in 
which two people described the offender. 

A photo of the SUV that Mr. Gonzalez was driving is attached.

Be prepared to introduce and admit all of the exhibits 
through the appropriate witnesses.
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HOOVER CLEANERS UNITED BANK CHECK NO. 12983476

DATE     09/30/YR-1      

PAY   EIGHT HUNDRED THIRTY FOUR DOLLARS AND 31 CENTS                                                                                  

TO THE    
ORDER 
OF:  Edward Hoover

Linda Taylor  
625 S. Campbell 
Sunnydale

Linda Taylor 

 
R’vd
NUMBER ONE CURRENCY EXCHANGE
10.2.YR-1

Sunnydale Savings and Loan
10/3/YR-1

RECEIVED
PAID
UNITED BANK
10.5.YR-1
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IN THE CIRCUIT COURT OF SUNNYDALE 
JUVENILE DIVISION

PEOPLE OF SUNNYDALE )
  )
 v. ) No. YR-1 JD 1622
  )
D.F.  ) 
  )

PROPOSED STIPULATION 

Minor-Respondent D.F., through his attorney Daniella Defender, and the Sunnydale State’s Attorney’s Office, 
through Assistant State’s Attorney Brian Doss, stipulate to the following facts:

1. Exhibit ____ is a true and accurate photocopy of a paycheck that was issued to Linda Taylor on Sep-
tember 30, YR-1, and cashed at the Number One Currency Exchange on October 2, YR-1.

2. Ed Hoover is the owner and CEO of Hoover Cleaners. He was the owner and CEO in September 
YR-1. Mr. Hoover has personal knowledge of the standard operating procedures and business practices 
of Hoover Cleaners. He is also aware of the standard operating procedures and business practices that 
were in effect for Hoover Cleaners in September YR-1.

3. Mr. Hoover confirms that Linda Taylor has been an employee of Hoover Cleaners since June 16, YR-3. 
She continues to work there. He entered Hoover Cleaners’ payroll system to find Linda Taylor’s hire 
date as well as the paychecks she received from 8/1/YR-1 through 9/30/YR-1 and then printed two 
pages from the payroll system containing a cancelled check that was issued on September 30, YR-1, 
attached as Exhibit ___.   

4. In September YR-1, as well as today, Hoover Cleaners issues its paychecks on the last day of every month.  

5. Hoover Cleaners maintains its payroll account with United Bank, and each month Hoover Cleaners 
receives the cancelled checks from the payroll account. The checks are scanned onto a disk, which is 
placed in a locked storage room. Only the Chief Financial Officer and the CEO have access to the stor-
age room. This system has been in place since YR-5.

6. In order to locate the paycheck paid to Linda Taylor, Ed Hoover went to the storage room and located 
the payroll account CD for September YR-1. He then searched this CD for any checks paid to the 
order of Linda Taylor and located a check dated September 30, YR-1 that was paid to Linda Taylor.  

7. Exhibit ____ is a copy of the cleared check dated September 30, YR-1, and paid to the order of Linda 
Taylor that Ed Hoover located on the CD.  

8. Anthony Lockwood is currently the Controller of Number One Currency Exchange and has served 
in that capacity since February YR-2. He was the Controller of Number One Currency Exchange in 
October YR-1.
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9. Mr. Lockwood is familiar with the procedures the employees of Number One Currency Exchange fol-
lowed in October YR-1.  

10. Mr. Lockwood confirms that Exhibit ___ is a copy of the payroll check Linda Taylor cashed at the 
Number One Currency Exchange on October 2, YR-1.  

11. In October YR-1, personnel at the Number One Currency Exchange were advised that when a person 
came in to cash a check, he or she was required to show a valid, government-issued ID. If the person 
was a regular customer, that customer would be in the system, and the check would be cashed. If the 
person was a new customer, the check would be verified with the issuing company before it was cashed.

12. Once a check was approved for cashing, the employee gave the person his or her money, minus a 
check-cashing fee. The employee then stamped the back of the check with the stamp indicating it 
should be paid to Sunnydale Savings and Loan from the Number One Currency Exchange. The back 
of Exhibit __, the check paid to the order of Linda Taylor and dated September 30, YR-1, contains the 
stamp that was used in October YR-1 by the Currency Exchange in YR-1. The check was stamped on 
October 2, YR-1. 

13. Toward the end of the day, all cashed checks were placed in a pouch to be sent via armored car to Sun-
nydale Savings and Loan. Whether the checks were processed the day the pouch was delivered or the 
next day depended on the time the delivery was made to the bank.

14. Janice Smythe is a Legal Document Processor for Sunnydale Savings and Loan. Ms. Smythe confirms 
that Sunnydale Savings and Loan records reflect that Exhibit ___ was deposited on October 3, YR-1, 
into an account held by the Number One Currency Exchange.

15. Exhibit __ is a deposit slip from Sunnydale Savings and Loan dated October 3, YR-1. Exhibit _____ 
is a copy of check # 12983476 dated September 30, YR-1, payable to Linda Taylor in the amount of 
$834.31. These documents were part of the deposit made on October 3, YR-1, into the account held 
in the name of the Number One Currency Exchange.  

16. Holly Hill is a teller at United Bank and served in that capacity in October YR-1. She is familiar with 
the regular business practices of the Bank. Exhibit ___ is a scanned copy of a payroll check issued from 
Hoover Cleaners to Linda Taylor on September 30, YR-1. The check bears the received and paid stamp 
dated October 5, YR-1. After the check was paid to the Sunnydale Savings and Loan, the check was 
sent to Hoover Cleaners. This was done in the regular course of business.

17. All of the Exhibits attached to this stipulation were kept as part of the normal course of business of the 
respective institutions and are admissible under the business records exception to the hearsay rule.  

18. By agreeing to these stipulations, all of the parties forfeit any objection to the admissibility of this evidence.

 ___________________________   _________________________
 Daniella Defender, Brian Doss,           
 Attorney for D.F. Assistant State’s Attorney
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HARRIET TRELLIS GROUP HOME
RESIDENT ACTIVITY LOGBOOK

RESIDENT DAILY ACTIVITY

Date: October 2, YR-1
Shift: First    
Caseworker on duty: Myron Ross

TiMe RESIDENT

8:30am Links, Freeman, Powers in rooms sleeping 
Howard is out on weekend pass

9:15 Links is up and moving around; Freeman and Powers still in 
rooms sleeping

9:45 Freeman in dining room; Powers in shower; Links in room

10:00 All residents in dining room

10:30 All residents in TV room

11:00 All residents in TV room

11:22 Powers leaves Home through front door; Freeman and Links 
remain in TV room

11:30 Powers out of Home; Links and Freeman in TV room

12:00pm Links leaves Home; Powers out of Home; Freeman in TV room

12:30 Links and Powers out of Home; Freeman in TV room

12:40 Freeman leaves Home; All residents out of Home

1:00 All residents out of Home

1:17 Powers returns to Home

1:30 Powers in TV room; Links and Freeman out of Home

2:00 Powers in TV room; Links and Freeman of out of Home

2:18 Freeman returns to Home; Powers in TV room; Links out of 
Home

2:30 Freeman and Powers in TV room; Links out of Home

3:00 Freeman and Powers in TV room; Links out of Home

3:30 Freeman and Powers in TV room; Links out of Home

4:00 Freeman and Powers in TV room; Links out of Home
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4:07 Freeman and Powers leave through front door; Links out of 
Home

4:30 All residents out of Home

5:00 All residents out of Home

5:30 All residents out of Home

6:00 All residents out of Home

6:06 Freeman returns to Home; Links and Powers out of Home

6:30 Freeman returns to Home; Links and Powers out of Home

  
   

IN THE CIRCUIT COURT OF SUNNYDALE 
JUVENILE DIVISION

PEOPLE OF SUNNYDALE )
  )
 Plantiff )
  )
v.  ) No. YR-1 JD 1622
  )
D.F.  ) 
  )
 Defendant )

SUBPOENA DUCES TECUM

  )
  ) ss.
 CITY OF SUNNYDALE )

 TO: Representative of
 Sunnydale Police Department
 Records Division
 600 S. Civic Center
 Sunnydale, 60007

 YOU ARE HEARBY COMMANDED to produce a copy of all police dispatch recordings and 
911 call logs that were made on October 3, YR-1, on or around 3:15 in the afternoon relating to a shoot-
ing that occurred at or around 1234 West Holland, Sunnydale, currently in your possession to: 
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      Daniella Defender 
Office of the Public Defender 
1717 S. Cheyenne Ave 
Sunnydale 60007 
(123) 555-1234

on or before the 20th of June, YR-0. If you require prepayment for the copying please advise and payment 
will be tendered promptly. Your duties in responding to this Subpoena: Produce the documents as they are 
described as they are kept in the usual course of business. 

 In order to allow objections to the production of documents and things to be filed, you should not 
produce them until the date specified in this subpoena, and if an objection is filed until the Court rules on 
the objection. 

 Dated this 13th day of May, YR-0.

      Respectfully Submitted,

 

       __________________________                                 

       Daniella Defender 
Office of the Public Defender 
717 S. Cheyenne Ave 
Sunnydale 60007 
(123) 555-1234
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City of Sunnydale Police Department 
911 Call Log

DATE ADDRESS APT CALL TYPE INCEDENT 
NO.

UNIT  
RESPONDING

10/3/YR-1 
4:02:22 pm

2200 W MADISON 
ST

 Found Bike YR-1-
00038129

24

10/3/YR-1 
3:54:30 pm

1325 S CLIFF AVE  DWI YR-1-
00038126

26

10/3/YR-1 
3:45:33 pm

3251 S PILLSBERRY 
AVE

 Parking 
Violation

YR-1-
00038125

9

10/3/YR-1 
3:42:30 pm

2810 N 1ST AVE  Found Bike YR-1-
00038124

21

10/3/YR-1 
3:37:00 am

3001 S PILLSBERRY 
AVE

 Abandoned 
Vehicles

YR-1-
00038123

24

10/3/YR-1 
3:16:42 pm

1234 WEST HOL-
LAND

Robbery in 
Progress/
Shots Fired

YR-1-
00038121

8

10/3/YR-1 
3:16:03 pm

1234 WEST HOL-
LAND

Robbery in 
Progress/
Shots Fired

YR-1-
00038121

8

10/3/YR-1 
2:56:54 pm

729 S 4TH AVE  15 Narcotics 
Violation

YR-1-
00038120

15

10/3/YR-1 
2:36:39 pm

6729 W 41ST ST  60 Check Well-
being

YR-1-
00038119

16

10/3/YR-1 
2:10:25 pm

233 S DULUTH AVE 1 Disorderly 
Subjects

YR-1-
00038117

2

10/3/YR-1 
2:09:42 pm

709 S 4TH AVE  Liquor Law 
Violation

YR-1-
00038118

4

10/3/YR-1 
2:03:49 pm

1500 W 12TH ST  
234

Intoxicated 
Subject

YR-1-
00038115

26
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Note To Trainer

The hypothetical is the same one used in the Challenging Identification Testimony Lesson. 

These Discussion Points provide sample witness examinations with the Mark, Show, 
Approach, and Show method of introduction of each piece of evidence.

1. Photo of SUV

•	 Possible witnesses:

 ° On cross: Detective England, Evidence Technician Paul Homer, Mr. Gonzalez

 ° On direct: Ms. Taylor

Sample Cross-Examination of Detective England

Detective England, you testified on direct that when you arrived at the scene, you saw a red sport 
utility vehicle?

You instructed an evidence technician to take a photograph of the vehicle?

After the photograph was developed, you inventoried it?

MARK: Let the record reflect that I have marked this as Defense Ex. 1.

SHOW: Let the record reflect that I am showing the government what has been marked as Defense Ex. 1.

APPROACH: Your Honor, may I approach the witness?

Officer, I am showing you what has been marked as Defense Ex. 1.

This is a photograph?

It is the photograph that was taken on the day of the incident?

And it is a fair and accurate representation of how the SUV looked when you arrived on the scene?

MOVE TO ADMIT: Your Honor, I move to admit Defense Ex. 1 into evidence. (The defense attorney can 
also wait until the end of the examination or the end of the State’s case to admit.)

Sample Direct of Ms. Taylor

Ms. Taylor, you testified that you saw a red SUV waiting at a traffic light?

MARK: Let the record reflect that I have marked this as Defense Ex. 1.

SHOW: Let the record reflect that I am showing the government what has been marked (or admitted) 
as Defense Ex. 1.

APPROACH: Your Honor, may I approach the witness?

Ms. Taylor, I am showing you what has been marked for identification as Defense Exhibit 1.

DISCUSSION POINTS
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Can you tell me what this is?

Is this a fair and accurate representation of the SUV you saw stopped at the traffic light on W. Holland 
Street at approximately 3:15 p.m. on October 2, YR-1?

SEEK TO ADMIT

2. Logbook

•	 Witness: Myron Ross

Sample Direct

Mr. Ross, you mentioned that you document the activities that occur in the Group Home. How are 
those activities documented?

We write in a logbook.

Do you make a record of when residents are in the building?

How often?

Why?

Is this part of your duties as a caseworker?

Where is this logbook kept?

Is this logbook kept in the course of your regular business activities as a caseworker?

Did you make a record of the activities of the residents on October 2, YR-1?

MARK: Let the record reflect that I have marked this as Defense Ex. 2.

SHOW: Let the record reflect that I am showing the government what has been marked as Defense Ex. 2.

APPROACH: Your Honor, may I approach the witness?

Mr. Ross, Do you recognize Ex. 2?

What is it?

When is the first date in the book?

When is the last date in the book?

Are there entries made on October 2, YR-1?

Did you make them?

Can you please turn to the page where you made entries on October 2, YR-1? 
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Let the record reflect that Mr. Ross has turned to a page about halfway through the logbook marked as 
Defense Ex. 2; the top of the page reads Date: October 2, YR-1; Shift: First; Caseworker: Myron Ross; 
the first time noted is 8:30 a.m.

Is this your handwriting?

Did you make these notes?

Are these notes in the same condition as they were when you made them on October 2, YR-1?

SUBMIT: Your Honor, Defense seeks to admit Defense Ex. 2 into evidence.

Trainer can have the participants continue the examination using the logbook or end.

3. Cashed Check

•	 Possible Witnesses

 ° Linda Taylor, Ed Hoover of Hoover Cleaners, Anthony Lockwood of Number One Currency 
Exchange, Janice Smythe of Sunnydale Savings and Loan, Holly Hill of United Bank 

Note To Trainer

The foundation for this exhibit will need to be made with multiple witnesses. Although Ms. 
Taylor could authenticate the check, having the other witnesses testify will serve to over-
come any hearsay objections and corroborate the fact that the check was in fact received by 
the Number One Currency Exchange on October 2, YR-1. To follow is a list of the facts that 
the defender will need to elicit from each witness. After this exercise, the trainer should 
ask whether the participants would call any witnesses if the State agreed to the stipulation. 
They would still need to have Ms. Taylor look at, and testify about, the check.

•	 Linda Taylor

 ° Works at Hoover Cleaners

 ° Is issued a check at the end of every month

 ° Cashes her check at Number One Currency Exchange located at 1237 W. Holland Av-
enue, Sunnydale

 ° Show scanned check, recognize, what is it, bears signature on back

 ° Cashed check at Number One Currency Exchange just after 3:00 p.m. on October 2, YR-1

•	 Anthony Lockwood of Number One Currency Exchange

 ° Cashes paychecks

 ° Has signature card on file

 ° When receive a check, ask for endorsement, check identification and signature, give 
money

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E



JTIP  Unit IX: Trial Skills32 

 ° Stamp the back of the check with the date that it was cashed

 ° Put in deposit bag

 ° Deposit made at Sunnydale Savings and Loan after close of business or the next day

 ° All of these activities are performed in the regular course of business

 ° Show check

 ° Recognize stamp

 ° Is the stamp that was used on 10/2/YR-1

•	 Janice Smythe of Sunnydale Savings and Loan

 ° Number One Currency Exchange has an account there

 ° Receive daily deposits

 ° Stamp each check with date deposit received

 ° Done in course of regularly conducted activities

 ° Show, recognize, is stamp used on 10/3/YR-1

•	 Holly Hill of United Bank

 ° Received check on 10/5/YR-1

 ° Stamped

 ° Paid 

 ° Sent original to Hoover Cleaners

•	 Ed Hoover, Hoover Cleaners 

 ° Linda Taylor worked for in September YR-1

 ° Issues paychecks once a month

 ° Bank sends cancelled check back to the Cleaners when paid

 ° Records department files

 ° Show, recognize, what is it, same or substantially same condition as when received from 
bank

•	 Might ask if received  a subpoena and what did to produce the check
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4. 911 Tape Log

•	 Sunnydale Police Department Records Keeper

Do you work for Sunnydale Police Department?

Are you familiar with the way that 911 calls are recorded, processed and kept in ordinary course of 
business?

Is it your job to process subpoenas requesting information about 911 calls?

Please describe what happens when a 911 call comes in? (Will need to talk about recording caller 
message, as well as the time the call came in, length of call and phone number from where the call 
was received.)

Please describe what happens when you receive a request for a 911 call log. (Will need to describe 
process of retrieving the information.)

Did you receive a request for 911 calls that were made on October 3, YR-1, at 3:15 in the afternoon 
relating to a shooting that occurred at or around 1234 West Holland, Sunnydale?

MARK subpoena, SHOW OPPOSING COUNSEL, APPROACH, SHOW TO WITNESS

Is this a copy of the subpoena you received?

What did you do when you received the subpoena?

Did you do this in the course of your regular duties as the records keeper?

MARK tape log, SHOW OPPOSING COUNSEL, APPROACH, SHOW TO WITNESS

Is this a copy of the tape log that you prepared in response to the subpoena?

How do you know?

SEEK TO ADMIT LOG (probably don’t need to admit subpoena)

Note To Trainer

Trainer can also have participants attempt to admit the actual recordings. Re: hearsay objec-
tion – the information regarding date, time, phone number, etc., are made in the course of 
regularly conducted business activities; the actual calls can be admitted as “excited utter-
ances” or as a “present sense impression.” 
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NOTES



Lesson 25: Use of Documents and Exhibits 35

NOTES




