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JTIP Unit IX: Trial Skills
Lesson 24, Direct Examination and the Defense 
Witness  (2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will learn strategy, technique and law required to develop an effective direct examination that 
advances the defense theory of the case. 

Objectives
Juvenile defender will:

•	 Understand the importance of effective communication with the client to facilitate investigation and identify 
witnesses and evidence that may be admissible and valuable for the defense theory of the case;

•	 Consider the strategic implications involved in deciding whether to present a defense case, including character 
evidence, impeachment evidence and expert testimony;
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•	 Discuss strategic implications involved in deciding whether to call the client to testify;

•	 Learn to identify goals of effective direct examination in order to advance the defense theory of the case;

•	 Evaluate the use of demonstrative evidence such as charts, photos and maps, and understand whether such 
evidence will harm rather than help the theory of the case; and 

•	 Practice techniques of effective direct examination. 

Training Materials:
•	 Forensic Exercise: Direct Examination 
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Trainer’s Overview

Note To Trainer

This training is especially effective when taught in conjunction with Lesson 25 – Use of 
Documents and Exhibits.  If that session will not be taught, the trainer should be aware 
of the level of experience and aptitude of the participants and be prepared to supplement 
some of the material that follows with information regarding the use of the documents and 
exhibits.  Trainers should be aware that this may add time to the lesson. 

I. Identifying Defense Witnesses and Defense Evidence (10 minutes)

•	 The trainer should facilitate a discussion with participants about the need to communicate with the client in 
order to conduct an investigation and identify defense witnesses and evidence. 

A. Categories of Witnesses

B. Tangible or Demonstrative Evidence

C. Risks of Seeking/Introducing Evidence

II. Law Governing Direct Examination (5 minutes)

•	 The trainer should review the law guaranteeing defendants the right to present defense evidence.

III. Helping the Youth Decide Whether to Testify (20 minutes)

•	 The trainer should engage participants in a discussion about the importance of establishing a strong attorney-
client relationship, gaining the client’s trust and helping the client decide whether to testify. The discussion 
should include:

A. Protecting the Fifth Amendment Privilege Against Self-Incrimination

B. Advising the Client

C. Assessing the Need for the Client’s Testimony in an Affirmative Defense

IV. Deciding Whether to Call Defense Witnesses (10 minutes)

•	 The trainer should facilitate a discussion about the benefits and risks of calling defense witnesses. The trainer 
should make clear that even though the ultimate decision about whether to call a defense witness should be 
deferred and reevaluated at the conclusion of the government’s case, witnesses should be prepared as if they 
will have to testify.

A. Timing the Decision

B. Benefits

C. Risks
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V. Developing the Content of the Direct Examination (30 minutes)

•	 The trainer should facilitate a discussion about the goals, purpose and organizing principles for an effective 
direct examination.

A. Goals 

B. Establishing Witness Credibility 

C. Organizing the Direct Examination 

D. Developing Themes and Content for the Direct Examination 

E. Witness Preparation 

VI. Techniques for Effective Direct Examination (20 minutes)

•	 The trainer should facilitate a discussion about the techniques necessary for an effective direct examination.

A. Ask Open-Ended Questions, Not Leading Questions 

B. No Compound Questions

C. Do Not Assume Any Fact that is Not in Evidence

D. Listen to Your Witnesses Carefully 

E. Learn the Art of Looping

F. Use Transitions/Headlines

G. Use Diagrams, Photographs, Other Exhibits and Demonstrations

H. Redirect 

VII. Techniques for Character Witnesses and Alibi Witnesses (10 minutes)

•	 The trainer should provide an overview of the admissibility and uses of character evidence and alibi witnesses.

A. Character Witnesses

B. Alibi Witnesses 

VIII. Forensic Exercise: Direct Examination (45 minutes)

•	 The trainer should distribute the Forensic Exercise and allow participants 10 minutes to review the materi-
als. The trainer should use the Discussion Points to guide the exercise/discussion. In addition, there are two 
optional exercises that the trainer may choose to conduct, time permitting.
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Trainer Notes
I.  Identifying Defense Witnesses and Defense Evidence 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Why might 
you want to call a defense witness in a juvenile case? What are some potential categories 
of witnesses you might look for and interview (e.g., in a typical robbery case)?” The trainer 
should then use the following Training Notes to guide the discussion.  

A. Categories of Witnesses

•	 Character witnesses

•	 Alibi witnesses

•	 Eyewitnesses

•	 Ear-witnesses (e.g., witness who heard someone else confess or who heard the complainant give infor-
mation about the incident)

•	 Custodian of records

•	 Client as witness

•	 Expert witnesses (e.g., witnesses who will say that robbery couldn’t have happened the way the com-
plainant said it did)

•	 Foundation witnesses (e.g., witnesses who can testify about videos or camera shots taken by people in 
the neighborhood, nearby stores owners, school cameras, etc.) 

Practice Tip

Defenders should communicate with the client and build the client’s trust in order to conduct a 
comprehensive investigation and identify defense witnesses and evidence that advance the de-
fense theory of the case. Defenders should not rely solely on police reports or outside sources 
to identify potential witnesses and corroborate or validate what witnesses will say. 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Is there any 
tangible or demonstrative evidence you would want to look for? How might this evidence 
advance the defense theory of the case?” The trainer should then use the following Training 
Notes to guide the discussion.    

B. Tangible or Demonstrative Evidence

•	 Photographs, including booking photographs

•	 911 tapes 

•	 Police lookouts or “Radio Runs”

•	 Videos and surveillance, including TASER video cameras, camera phones, social media sites and surveil-
lance cameras with footage from local stores, schools, subway stations and trains, etc.
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•	 Diagrams

•	 Map of Area

•	 Client’s clothing worn on day of alleged crime

C. Risks of Seeking/Introducing Evidence

Note To Trainer The trainer should help the group think about the risks associated with seeking out and 
introducing this type of evidence.  

•	 In some jurisdictions, videos and documents subpoenaed by the defense (e.g., from government-owned 
subway stations or public schools) will automatically be copied to the prosecutor. The defender should 
know the rules and practice of the local jurisdiction and make strategic decisions about whether or not 
to subpoena this evidence. If it is fairly certain that the evidence will be more harmful than helpful, the 
defender may not opt to subpoena the evidence.  

•	 The defender should also think strategically about introducing photographs and maps. On occasion, de-
monstrative exhibits make distances appear closer or farther than the defender may want. The defender 
should make sure that all exhibits advance the defense theory of the case.  

II. Law Governing Direct Examination 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What guar-
antees defendants the right to present defense evidence?” The trainer should then use the 
following Training Notes to guide the discussion, making sure to note that a defender must 
actively protect the client’s right to present a defense.  

•	 “Whether rooted directly in the Due Process Clause of the Fourteenth Amendment. . .  or in the Compul-
sory Process of Confrontation clauses of the Sixth Amendment . . . the Constitution guarantees criminal 
defendants [and juvenile respondents] ‘a meaningful opportunity to present a complete defense.’” Crane 
v. Kentucky, 476 U.S. 683, 690 (1986) (quoting California v. Trombetta, 467 U.S. 479, 485 (1984)).

•	 Evidentiary rules may not limit the right to present a defense:

 ° The federal constitutional right to present a defense forbids the exclusion of important defense evi-
dence through the application of state evidentiary rules that are “arbitrary or disproportionate to the 
purposes they are designed to serve.” Rock v. Arkansas, 483 U.S. 44, 56 (1987) (invalidating a state’s 
ban of hypnotically refreshed testimony as applied to a criminal defendant.) 

 ° See also Holmes v. South Carolina, 547 U.S. 319, 321, 325-27 (2006) (invalidating an evidence rule 
under which the defendant is prohibited from introducing proof of third-party guilt when the prosecu-
tion has introduced forensic evidence that strongly supports the defendant’s guilty). 

 ° Rules of evidence may not be “applied mechanistically to defeat the ends of justice.” Chambers 
v. Mississippi, 410 U.S. 284, 302 (1973) (reversing a criminal conviction because the state courts 
had applied a combination of standard hearsay principles and rules against impeaching one’s own 
witness to curtail the defendant’s efforts to prove that another man had confessed to the crime with 
which the defendant was charged.)
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•	 The defender should be prepared to make an appropriate proffer demonstrating that the 
evidence he or she seeks to introduce is important to the defense. See Crane v. Kentucky, 476 
U.S. 683 at 690-91; cf. United States v. Valenzuela-Bernal, 458 U.S. 858, 866-72 (1982); United States v. 
Schaeffer, 523 U.S. 303, 316-17 (1998).

•	 Counsel should argue that:

 ° The trial judge should exercise his or her state-law discretion in favor of the admissibility of evi-
dence proffered by the defense if the question of admissibility is close. 

 ° The client has a federally guaranteed “right to put before a jury evidence that might influence the 
determination of guilt.” Taylor v. Illinois, 484 U.S. 400, 408 (1988) (dictum) (quoting Pennsylvania v. 
Ritchie, 480 U.S. 39, 56 (1987)). 

III. Helping a Youth Client Decide Whether to Testify

Note To Trainer
The trainer should make sure participants understand the importance of establishing a strong 
attorney-client relationship and gaining a client’s trust before helping the client weigh the 
advantages and disadvantages as he or she decides whether to testify.

A. Protecting the Fifth Amendment Privilege Against Self-Incrimination

•	 The Privilege

 ° Of course the client has a right not to take the stand at trial even if he or she decides to present 
other evidence in the defense case. Carter v. Kentucky, 450 U.S. 288 (1981); Brooks v. Tennessee, 
406 U.S. 605 (1972).

 ° The privilege against self-incrimination also applies to juveniles. In re Gault, 387 U.S. 1, 55 (1967). 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is the 
prosecutor allowed to argue if the client does not testify?” The trainer should then use the 
following Training Notes to guide the discussion.   

•	 If the client does not testify, neither the prosecutor nor the judge may comment on the client’s failure to 
testify other than to say that the client has the right not to testify and that no inferences can be drawn 
from the client’s failure to take the stand. Griffin v. California, 380 U.S. 609 (1965); Lakeside v. Oregon, 
435 U.S. 333, 336-39 (1978). 

•	 In a jury trial, the defense should request a jury instruction that notes the client’s right not to testify and 
the impermissibility of adverse inferences. See Lakeside v. Oregon, 435 U.S. 333 at 340.

B. Advising the Client 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What factors 
should the juvenile defender consider when deciding whether the client should testify?” The 
trainer should then use the following Training Notes to guide the discussion.  
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Practice Tip

The decision whether a client should testify may not be possible to determine until it is time to 
present the defense case. Defenders should discuss the benefits and risks of the decision with 
the client and prepare him or her for the possibility that he or she may need to testify in support 
of his or her case. At the same time the defender should also prepare the client for the possibil-
ity that it may not be beneficial to testify. It is essential that the attorney develop rapport with 
the client well in advance of trial so the client may engage in this discussion and adequately 
prepare for potential testimony, and so the defender may ensure that the client understands the 
risks and benefits. 

Factors to Include in the Discussion:

•	 Whether the client has testimony that legally and factually supports the defense theory of the case 
(e.g., is there an affirmative defense?)

•	 Whether the client wants to testify

•	 Whether other witnesses can testify to the same facts and information the client would provide

•	 Whether the client’s testimony and demeanor on the stand are likely to appear credible

•	 Whether the client is likeable, sympathetic, or obnoxious 

•	 How the client will appear in contrast to the complaining witness

•	 Whether the client’s mental health should be considered, recognizing that while the client may be tech-
nically competent, questions as to whether they are verbally skilled, able to relate what happened and 
able to hold up to the pressure of cross-examination should influence the decision to testify or not

•	 Whether the court will allow accommodations for a client who has mental health issues

•	 Whether the client has a prior record that the prosecutor will elicit as impeachment if he or she testifies

•	 Whether the client has made a prior statement that the prosecutor has and will likely use to impeach

•	 Whether there is some incriminating evidence, which is inadmissible in the prosecutor’s case-in-chief 
because it was illegally obtained, but that may be used in rebuttal if the client testifies (i.e., because the 
evidence is inconsistent with the client’s testimony) 

•	 Whether evidence of the client’s pretrial silence in the face of accusation is available and admissible to 
impeach the client

•	 Whether there is other potentially damaging information available to the prosecutor and whether preju-
dicial matters in the client’s background are likely to be elicited on cross-examination

•	 Whether cross-examination of the client is likely to expose deficiencies or bolster weaknesses in the 
prosecution’s case-in-chief

•	 Whether the judge has an expectation that the client should testify and may consciously or subcon-
sciously penalize the client for failure to testify 

•	 Whether there is some benefit to having the client appear that he or she has nothing to hide (e.g., in a 
jury trial when the jury may assume that the client’s failure to take the stand suggests that he or she is 
hiding something)
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Note To Trainer
The trainer should advise participants that it is ultimately the client’s decision whether or not to 
testify even if the defender strongly advises the client against testifying. See Jones v. Barnes, 
463 U.S. 745, 751, 753 n.6 (1983) (dictum); Florida v. Nixon, 543 U.S. 175, 187 (2004) (dictum). 

C. Assessing the Need for the Client’s Testimony in an Affirmative Defense  

•	 The trainer should facilitate a discussion about the benefits of the client’s testimony when there is an 
affirmative defense (e.g., self-defense, alibi).

 ° The client may be the only person who can provide that testimony.

 ° The client’s input may be emotionally compelling in such a case (e.g., vivid testimony about fear in a 
self-defense case).

 ° The fact-finder may be even more likely to expect the client to testify in such a case. 

IV. Deciding Whether to Call Defense Witnesses 

A. Timing the Decision

•	 The decision to call a defense witness should be a game-time decision at the conclusion of the prosecution’s 
case. However, the defender should always prepare potential witnesses as if they will be called to testify.

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the ben-
efits and risks of calling defense witnesses, and when should the decision to call such witnesses 
be made?” The trainer should then use the following Training Notes to guide the discussion.  

B. Benefits: The defense witness may: 

•	 Complete the factual narrative for the defense theory of the case (e.g., provide alibi). 

•	 Impeach or undermine the credibility of the prosecution’s evidence.

•	 Have a better opportunity to observe events than the prosecution witnesses.

•	 Be more compelling and credible than prosecution witnesses.

•	 Provide facts that would otherwise have to be elicited from a client who does not wish to testify.

•	 Be expected to testify by the fact-finder who knows about his or her existence. 

C. Risks: The defense witness may:

•	 Fill in factual or legal holes in the prosecution’s case.

•	 Preclude appellate review of the prosecution’s case for sufficiency of the evidence based solely on the 
prosecution’s case-in-chief. (Note: The youth would still be entitled to appellate review based on all of 
the evidence – prosecution and defense – heard at trial.)

•	 Be implicated in the alleged offense or otherwise undermine the defense theory of the case.
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•	 Have other potentially damaging information about the facts of the case or the client’s background that 
is likely to be elicited on cross-examination by the prosecutor.

•	 Shift the burden of proof from the government to the defense, consciously or subconsciously, in the fact-
finder’s mind. 

V. Developing the Content of the Direct Examination 

A. Goals 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is the goal/
purpose of direct examination?” The trainer should then use the following Training Notes to guide 
the discussion.   

•	 To elicit and establish facts to advance the defense’s theory of the case

•	 To elicit and establish enough facts to allow the defense to call an expert witness in support of the 
defense theory

•	 To elicit and establish enough facts to call follow-up witnesses

•	 To establish facts to show that the witness is credible

•	 To elicit and establish facts and evidence that contradicts the prosecution’s evidence and witnesses

•	 To elicit and establish facts or information the defender intends to argue in closing argument

•	 To create an image or visual of the crucial event in the case the defender wants the fact-finder to adopt

B. Establishing Witness Credibility

Practice Tip

Witness credibility is essential for any direct examination. There is no benefit in eliciting infor-
mation from a witness the fact-finder will not believe. However, the defender cannot bolster 
the witness’ credibility by asking the ultimate question (i.e., “Are you telling the truth?”). The 
defender should establish credibility of the witness without explicitly doing so. 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “How can the 
defender establish credibility of a witness? What are the factors that establish or detract 
from the witness’s credibility?” The trainer should then use the following Training Notes to 
guide the discussion.  

•	 Personal background/profession

•	 Factual advantage (e.g., the witness’ opportunity to observe the event) 

•	 Demeanor on the stand (Preparation is very important!)

•	 Basis of knowledge 

•	 Consistency of testimony, both in and out of court (It is essential that the defender make sure there are 
no prior inconsistent statements.)
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•	 Consistency with the physical evidence 

•	 Lack of bias (both absence of bias or presumptive bias for the other side)

•	 Lack of a prior record

•	 Emotional state at the time of observation

C. Organizing the Direct Examination

Note To Trainer
The trainer should explain that direct examination is about painting a picture that will convey the 
defense’s theory of the case. The defenders should consider that while a chronological approach 
can be used, it may not provide the most persuasive picture.  

•	 The direct examination should be organized in a way that is most persuasive and emotionally compel-
ling. The direct should present a narrative about the event and scene that fully supports the defense 
theory of the case.

 ° Chronology is an acceptable way to organize a direct examination, however it is less favored. 

 ° Alternatively, thematic progression may work better for emphasis, but it will be important to prepare 
the witness in advance.  

a. This approach allows counsel to draw the fact-finder’s attention to the key lines of cross-exami-
nation and facts: the facts the defender most wants the fact-finder to consider.

 ° Counsel should remember the principles of Primacy and Recency (i.e., begin and end strong). For 
example, counsel may begin by eliciting information about the witness’ excellent opportunity to 
observe and end with the witness’ absence of bias. 

 ° Stipulation of facts that are not in question and not harmful to the defendant can be useful in direct 
exam, just as in cross-examination.

D. Developing Themes and Content for the Direct Examination

Note To Trainer The trainer should again emphasize the importance of painting a picture and creating a visual 
image and then introduce the Book/Chapter/Page approach.  

•	 Counsel should follow the Book/Chapter/Page approach: 

 ° Book➔ Defense Theory of the case

a. Chapter➔ Theory of the witness

i. Page➔ Reasons why the witness supports the defense theory. One page per topic: Counsel 
should think in terms of a single goal for each page. For example: the witness had a good 
opportunity to observe the incident.

•	 For a full discussion of direct examination techniques, see Steven Lubet, nat’L InSt. for trIaL advoc., dIrect 
examInatIon, In modern trIaL advocacy: anaLySIS and PractIce 45, 45-82 (3rd ed. 2004).
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Example: 

Book➔ Self-Defense

Chapter➔ Observed Complainant as the Initial Aggressor

Pages➔ 

•	 Witness was at scene (Introduce why the witness is important without getting into the facts of the case.)

•	 Witness is credible (Personalize the witness with background information.)

•	 Witness was focused and had a good opportunity to observe the scene prior to the event

•	 Witness had good opportunity to observe the event

•	 Witness observed details supporting self-defense (observed complainant with a knife)

•	 Witness observed details supporting self-defense (observed complainant lunge at client with a knife)

•	 Witness observed no consciousness of guilt by the client

•	 Witness is not biased in favor of the client.

•	 Witness has no animosity towards the complaining witness

•	 Witness never saw the client threaten the complaining witness

E. Witness Preparation

•	 The importance of thorough preparation with the witness cannot be over-emphasized.

•	 People who can loosely relay a helpful version of events in an informal conversation will surprise you on 
the stand with the things they remember or say on the stand.

•	 The defender should:

 ° Explain to the witness the difference between direct and cross-examination, indicating the role of 
the different people in the court room, including the prosecutor.

 ° Moot the direct examination with the witness and have a colleague conduct a mock cross-examination. 

 ° Teach the witness for what to do if they freeze on the stand (e.g., the witness should ask the attorney 
to repeat the question).

 ° Prepare the witness for common cross-examination questions, such as “Were you coached by 
the lawyer?”

 ° Teach the witness what various objections signify and what they should do when an objection is 
made while they are testifying. 
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VI. Techniques for Effective Direct Examination 

A. Ask Open-Ended Questions, Not Leading Questions 

•	 On direct examination, the witness should give the answer; on cross-examination, the lawyer should 
give the answer. 

•	 The focus should be on the witness – not the attorney – during direct examination. The witness should 
provide the facts. 

•	 Direct examination is about answers and cross-examination is about questions. 

•	 The defender’s questions should sound like questions and should start with words like WHO, WHAT, 
WHERE, WHEN and WHY.

•	 The defender should spend time on what he or she wants the fact-finder to learn from the direct exam.

B. No Compound Questions 

•	 Compound questions are objectionable.  

•	 Compound questions are not the most compelling and effective way to elicit and build up the wit-
ness’ narrative.

C. Do Not Assume Any Fact that is Not in Evidence  

•	 The defender’s questions on direct exam should not contain any facts about which the witness has not 
already testified. 

•	 The defender should remember that the fact-finder knows nothing. All of the details of the event, the 
scene or the names of people that have become familiar to the defender after preparation for trial have 
no significance to the fact-finder until counsel provides an explanation for them. 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What is the 
problem if the defender begins the direct examination with the following first question: ‘What 
happened at the corner of 14th Street and Main Street?’” The trainer should then use the follow-
ing Training Notes to guide the discussion.  

 ° The question assumes, without demonstrating for the fact-finder, that the witness was there to see 
what happened. 

 ° The defender should establish this background information and create a visual for the fact-finder by 
asking foundational questions. 

 ° The defender should build up the witness’ credibility and reliability as a witness who had a better 
opportunity to observe than the prosecution witnesses. 
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Compare:

Q:  Mr. Jones, let me draw your attention to July 22 of this year. Where were you at 6:45 p.m. that evening? 

A:  14th and Main.

Q:  Where exactly were you within that intersection? 

A:  On the NW corner of the intersection?

Q:  Were you inside or outside?

A.  I was outside. Standing on the sidewalk.

Q:  Approximately how far were you from the street when you were standing on the sidewalk?

A: I was standing approximately four feet from the street. 

Q:  What did you see at the time?

A:  I saw a red car moving through the intersection.

D. Listen to Your Witnesses Carefully

•	 The defender cannot be wed to a script.

•	 Listening to the witness on direct examination is just as important as listening to the witness on cross. 
Often a witness, even a well-prepared witness, will give an answer that goes further than the defender 
expected, or perhaps not as far as the defender expected. 

•	 The measure of success is not in how many of the defender’s questions get answered, but how much of 
the desired information the defender is able to elicit from the witness. 

Practice Tip

In preparing a witness, the defender may discover that he or she is only able to get certain 
information from the witness when a question is framed in a particular way. In that case, the 
defender should memorize or highlight those questions for trial.

E. Learn the Art of Looping

•	 Looping is a technique of emphasis in which the defender repeats part of the witness’ previous answer 
in the defender’s next question.

•	 It is essential that the defender remember to use looping only as a tool of emphasis. Looping only 
works if it is employed consciously for those points that are most deserving of emphasis. 

•	 The defender should not overdo it! If too much looping suggests that everything is important, then noth-
ing is really very important. The defender should imagine a page in a casebook with every line high-
lighted. The highlighting means nothing if everything is highlighted. 

•	 Don’t loop for the sake of looping; focus on a few key facts. 
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Example: 

Q: Where were you at 6:45 p.m. on July 22? 

A: At 14th and Main.

Q: When you were at 14th and Main, what did you see?

A: A man standing on the corner.

Q: When you saw the man standing on the corner, what was he wearing? 

A: A red shirt.

Q: And when you saw him with that red shirt, how far away were you?

•	 This technique helps prevent the defender from saying, “What happened next?” The defender should 
rarely, if ever, say, “What, if anything, happened next?” The defender should know where he or she 
wants the witness to go.

•	 Looping helps the defender build momentum in his or her direct examination.

•	 Looping keeps the defender from idly repeating the answer. 

Practice Tip

Be aware that some defenders reject the use of the looping technique, as they feel that it can 
make the client and/or witness feel like they are being cross-examined. These defenders often 
rely more heavily on creating a good story, and believe the fact-finder will remember a good 
story. They also believe that a client learns to stand on his or her own and gives more candid 
answers because of the practice that comes with telling the story. However, if used with the 
cautions below, looping can be an equally, if not more effective technique. It may also better 
ensure that the fact-finder “hears” the examination, based on its repetitive nature. 

F. Use Transitions/Headlines

•	 On direct examination, the defender should use transitions to signal to the fact-finder that he or she is 
moving to a new area in the direct examination. 

 ° Example: “Now Mrs. Jones, I’m going to ask you about the traffic signal right before the crash.” 

•	 Do not use a transition for every page/topic. This is another tool of emphasis.

•	 By using transitions, the defender provides the fact-finder with a framework for viewing the testimony 
and sets out the goals. 

G. Use Diagrams, Photographs, Other Exhibits, and Demonstrations

•	 The defender should remember that aural comprehension is often difficult for many listeners.

•	 Even with a great storyteller, the listener usually only remembers the emotion experienced while listen-
ing, the vivid images and the general outline. The listener may not always remember specific details. 

•	 If this same story were on a VCR, the listener would hit rewind, or if it were a book, he or she would 
read it again. 
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•	 Diagrams, photographs, demonstrations and other visual aids improve the fact-finder’s comprehension. 

•	 In addition, once the defender has laid the foundation for the exhibit, he or she can take the witness 
through the important part of the story again. Repetition also aids aural comprehension. The defender 
gets to make the point twice while avoiding the “asked and answered” objection. 

H. Redirect

•	 On redirect, the defender must confine his or her questions to those that fall within the scope of the 
cross-examination.  

•	 Cross-examination may open the door to questions on redirect that would otherwise be improper on 
direct (e.g., rehabilitating a witness with a prior consistent statement or bolstering a witness’ testimony 
with statements of accuracy and opportunity to observe).  

•	 Redirect is an opportunity to improve your case. This may include rehabilitating your witness or clarify-
ing answers that were incomplete or not particularly clear.

•	 The defender should let the witness know that there may be an opportunity for redirect examination and 
advise the witness that he or she does not need to be defensive or verbose during cross-examination.  

VII. Techniques for Character Witnesses and Alibi Witnesses  

A. Character Witnesses

•	 The defender should consider introducing character evidence on behalf of the client, especially if the 
client has no priors. 

•	 A character witness will be able to testify to the witness’ own opinion of the client’s character and to 
the client’s reputation in the community, if known.

•	 The defender should recognize that the introduction of character evidence will generally open the door 
to prior bad acts and in some jurisdictions, to juvenile adjudications or criminal convictions. 

•	 Character evidence is generally only admissible to show:

 ° Peacefulness, law-abiding nature

 ° Truthfulness 

B. Alibi Witnesses 

•	 The defender may also consider an alibi witness when it is the defense theory of the case that the client 
was not present at the time or place of the offense. 

•	 The defender should complete thorough investigation before calling an alibi witness to make sure there 
are no holes in the witness’ testimony.

•	 In some jurisdictions, the defender may have to give the prosecution advance notice if the defense 
intends to call an alibi witness. The defender should be aware of any procedural rules in the local juris-
diction that apply to an alibi witness.  
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VIII. Forensic Exercise 

Note To Trainer The trainer should distribute the Forensic Exercise and allow participants 10 minutes to review 
the materials. The trainer should use the Discussion Points to guide the exercise/discussion.  

The trainer should separate participants into groups of four. Within each group of four, three participants will be 
designated as attorneys and one participant will be designated as the client, Jonathan. Depending on the size of the 
training, the number in the groups can be smaller, but should not exceed four. Trainers who have access to local high 
school or law students should consider recruiting them to play the role of Jonathan. 

Part 1: Prep

•	 The attorneys in each group should brainstorm what questions they would like to ask Jonathan and prepare a list. 

•	 At the same time, the participants who are assigned to play Jonathan’s role will be given the Confidential 
Instructions for Jonathan Lopez. Trainers should instruct the “clients” to read the Witness fact pattern and 
prepare to answer only what they are asked (with reasonable exceptions) so the quantity and quality of the 
information the attorneys will receive will be determined by the attorneys. 

Part 2: Interview

•	 Each group of attorneys should conduct an interview of Jonathan.  The trainer should instruct the attorneys to 
“tag team” the interview so that each attorney asks several questions. 

Part 3: Prep for Direct

•	 After they have completed the interview, the attorneys within each group should collectively prepare the direct 
examination questions and the “client.”

•	 While the attorneys are preparing for direct, the trainer should ask the participants that played Jonathan 
to write down two things that the attorneys did well during the interview and two things they could have 
improved on (e.g. how they communicated with the client or questions they should have asked). The trainer 
should collect these and read them at the end of the critique session.

Part 4: Direct Examination

•	 The trainer may either have each participant conduct a full direct or ask them to “tag team” the direct (one at-
torney covers the first area of exam, second attorney takes over for next portion, etc.). 

•	 See Discussion Points for instructions on critique/feedback.

Optional Exercise:

•	 The trainer should prompt the groups to collectively identify other witnesses they would like to call, describe 
who they are, and what it is the attorneys would like them to say. 

Optional Exercise:

•	 After the examination and before the critique, or after the entire session, the trainer might ask a participant to 
stand up and deliver three minutes of a closing argument incorporating Jonathan’s testimony. This is to high-
light the fact that defenders should be thinking about the close during every witness examination. There would 
be no need to critique the close; the value is in the exercise itself.
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Client: Jonathan Lopez

Charge: Aggravated Assault, First-degree Sexual Abuse 
(Rape), and Unlawful Entry onto the premises of East 
High School

Complaining Witness: Sabrina Williams 

The Police Report:
On April 24, YR-0 reporting officers responded to East 
High School to assist the School Resource Officer with 
Sabrina Williams’ allegations that her boyfriend raped 
her in the boys’ locker room three weeks earlier. Sabrina 

says that she and Jonathan had snuck into the boys’ 
locker room to get some stuff from Jonathan’s locker 
when they got into a violent argument. He then pushed 
her to the floor and raped her. Sabrina has a fading 
bruise on her face. Reporting Officers contacted felony 
review to take witness statements. 

Client’s Statement to Police
“I was selling drugs, but I didn’t rape her.”

The Interview
Counsel will learn his or her client’s account by inter-
viewing him. 

Here is the basic story you will use in answering 
questions during your attorney-client interviews and 
your direct examination. You should start off offering 
minimal facts to your lawyer. Your story/information 
will expand as the attorneys ask questions but you 
should not volunteer information (within reasonable 
expectations) unless you are asked. The goal of the 
exercise is to improve witness interviewing, with an 
eye towards preparation for direct examination. If you 
are never asked for certain information, then do not 
give it. 

Social Information: 
My name is Jonathan Lopez. I am 15 years old and a 
sophomore at East High School. I am a special education 
student with an IQ of 68. I have trouble reading and writ-
ing at my grade level, and my grades are below average. 
I have a good relationship with my father, but my mother 
lives in Mexico. I have been suspended on two occa-
sions for getting into fights on school grounds. I am on 

the football team. Other than that, I have never been in-
volved in any extracurricular activities, and I spend most 
of my time with my friends, and more recently, with my 
girlfriend, Sabrina. We have been together for about six 
months and have been having sex from the beginning. 

(NOTE: You may make up the rest of the social factors 
and personal information as the questions are posed to 
you. Write this information down somewhere so that 
the answers you give in the interview will be consistent 
with the answers you will give on direct.) 

Minimal Facts: 
I got suspended from school on Tuesday, April 3. I went 
home during the day, but I decided to come back to 
school in the afternoon to get some asthma medica-
tion out of my locker in the football locker room. My 
girlfriend was with me, and we argued for a while, and 
then we ended up having sex in the locker room. The As-
sistant Coach for the football team, Coach Hamline, saw 
us fighting, but no one saw us having sex. 

CASE MATERIALS

CONFIDENTIAL INSTRUCTIONS FOR JONATHAN LOPEZ

You will be assigned to groups. Each group should brain-
storm what questions they would like to ask Jonathan 
and prepare a list. You will then meet with your client 
and conduct the client interview.

After you have interviewed your client, you will break 
back up into your groups and collectively prepare a 
direct examination. You will be then given five minutes 
to prepare your witness. You will be asked to conduct 
either part or all of the direct examination.

ASSIGNMENT
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Facts to add as asked: Do not just simply recite the 
full story in one breath, but respond to prompts; think 
about how your own clients communicate with you. 

I asked my girlfriend Sabrina to meet me outside the boys’ 
locker room so she could keep an eye out for teachers, my 
coach or the principal while I went to get the medication 
from my locker, which is in the back corner of the locker 
room. I didn’t ask her to come into the room – just to 
stand outside the door leading back to the school. There 
are two doors to the locker room (one leading to the field 
and the other leading back to the school). 

After about five minutes, Sabrina started yelling at me to 
hurry up ‘cause she said she could hear someone com-
ing into the locker room. I started yelling at her to shut 
up, and I might have said something about how loud 
she always was. She started yelling back at me that I 
was good for nothing and that was why I had gotten 
suspended. I yelled back that it was her fault that I had 
gotten suspended because she wouldn’t stop talking to 
her ex. 

She moved from the door to come stand by me at the 
locker and we just started arguing even louder. I heard 
the door open and Coach (Hamline) walked in from the 
direction of the field door. He and I are cool, and when 
he saw us arguing he didn’t say nothing, but he shook 
his head at me. He just told us to take it easy and then 
he went into his office for something. Sabrina then 
started to hit me on my arm, and then I shoved her 
against another locker. She started crying and saying 
I didn’t love her, and Coach came back out and told us 
that we should go home so that we wouldn’t get in 
trouble. Coach walked outside.

Sabrina was crying, and she asked me if I loved her. I 
told her I wouldn’t have fought her ex if I didn’t. I then 
put my arms around her and she kissed me. Then we 
started having sex. I put my hand over her mouth so 
that she would be quiet since Coach and the rest of the 
football team were right outside the room. 

Afterwards, she started crying again, saying that I was 
just using her for sex and did not really love her. I was 
tired of her games, and since football practice was 
almost over and I was not supposed to be on school 
property, I left her in the locker room and went home. 
Ever since that day, Sabrina has been moody, and so I 
just left her alone and hung out with my friends.

I was arrested at school about a week later because 
Sabrina said I was dealing drugs. I think she made up 
the charges because she decided to get back with Mark. 
While I was in the detention center, my PO and a detec-
tive came in and starting asking me about my relation-
ship with Sabrina. They said she told them I had raped 
her and I said that was bs.

There is no history of abuse between me and Sabrina. 
Some of the guys I play with might make a big deal 
about how much me and Sabrina fight, but those guys 
are ones that also play baseball with Mark, and they are 
more loyal to him than they are to me.  

The two times I was suspended were for fighting with 
Sabrina’s ex, Mark. Mark used to be my main guy until 
I began dating Sabrina. Then he kept trying to get back 
with Sabrina and getting in my face about it. Sabrina 
enjoyed the attention, and she would talk to Mark 
when she knew I was looking. I think they are back 
together now.  

If asked why Sabrina would make this up, you are 
welcome to offer suggestions. You should mention that 
when you were in the detention center on a drug charge 
during the two weeks before you were accused of rape 
(4/11-4/24), you told guys there in great detail about 
your sexual activities with Sabrina. You think that these 
guys talked around school when they got out.

You should make up anything else that you are asked 
but write it down so you will give consistent answers on 
direct. Think about what this client would say in real life, 
assuming that he continues to protest his innocence. 
You should also draw a diagram if asked.
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Part 1: Prep

•	 The trainer should walk around and listen in as the groups brainstorm. If a trainer hears something 
especially effective or ineffective, he or she should make a note to discuss with the participants at 
the conclusion of the exercise.

Part 2: Interview

•	 The trainer should walk around and listen to the interviews, again taking notes to provide feedback on 
effective and ineffective techniques.

Part 3: Prep for Direct

•	 While the attorneys are preparing the direct examination, the trainer should ask the participants that 
played Jonathan to write down two things that the attorneys did well during the interview and two 
things they could have improved on (e.g., how they communicated with the client or questions they 
should have asked). The trainer should collect these before the direct examinations.  

•	 The trainer should walk around and listen in as the attorneys are preparing the client to testify, again 
taking notes for later critique.

Part 4: Direct Examination

Note To Trainer

No sample direct examination is provided because there are numerous ways to con-
struct an excellent direct. The trainer’s goal here is to teach participants the elements 
of an excellent direct examination and help them realize how they can draft a success-
ful direct in several different, but effective ways.  

•	 The trainer may either have each participant conduct a full direct or ask them to “tag team” the direct 
(one attorney covers the first area of exam, second attorney takes over for next portion, etc.) The trainer 
should consider offering limited feedback after each group presents (addressing three points maximum).  

•	 The trainer should be prepared to give feedback on the following:

 ° Personalization of the client: Did the attorney personalize Jonathan by asking him questions about 
his activities (e.g., football) his family, school, etc.?

 ° Structure/Organization: Was the examination organized effectively? Did the lawyers start and end 
strong? Did they organize according to theme or chronologically? Did they structure the examina-
tion to highlight important points?

 ° Content: Did they get all of the relevant information in front of the fact-finder? Did they front nec-
essary bad facts (e.g., that Jonathan was suspended for fighting) and avoid ones that likely would 
not be asked/admissible (e.g., how some of his teammates viewed his relationship with Sabrina)? 
How did they handle the bad facts? Did the witness come off as candid or making excuses? Could 
any of the facts elicited be saved for redirect?

DISCUSSION POINTS
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a. What about the fact that Jonathan put his hand over Sabrina’s mouth to keep her quiet: is 
this something that the defender needs to elicit?

 ° Was the lawyer’s theory of the case or theme evident from the exam, and if so, did the questions 
he or she asked advance the theory/theme? 

a. Note: The efficacy of eliciting a piece of information will depend in part on the theory of 
the case. If the defense’s theory is that Sabrina and Mark are conspiring to set him up, then 
the drug arrest may be relevant. If the theory is that Sabrina made this up because she was 
embarrassed that people were talking about her, then it may be cleaner to avoid asking about 
the drug arrest. 

 ° Did the attorney allow the client to tell the story and be the focus?

a. It is often very hard for attorneys to relinquish the appropriate amount of control during a 
direct exam.  

 ° Did the attorney listen to the witness and adjust his or her questions accordingly?

 ° Did the attorney use diagrams or other exhibits/demonstrative evidence (e.g. diagram of locker room)?

 ° Technical issues.  Did the attorney:

a. Ask open-ended questions? 

b. Avoid leading questions?

c. Avoid compound questions?

d. Lay the necessary foundation?

e. Avoid assuming facts not in evidence or skipping foundational facts?

f. Use looping effectively?

g. Use transitions/headlines?

 ° The trainer may also want to use this opportunity to make one or two points about an attorney’s 
style (preferably a positive one that can be adopted by others, such as pausing or moving well, 
standing in a place that allows the witness to look at the fact-finder or modulating his or her 
voice). This will have the dual benefit of ending on a positive note and giving the other partici-
pants something to emulate. The trainer may also point out something that the attorney might 
want to (and can) improve. If the trainer notices that more than one participant has a negative 
habit (such as wandering around during the exam, rushing through questions or cutting off the 
witness), then he or she should consider making a general comment about it. Any time a trainer 
offers negative feedback, he or she should model a way to correct it.
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 ° After the critique of all of the groups, the trainer should read some of the written comments made 
by the participants playing Jonathan. The trainer may then want to give those participants the op-
portunity to briefly describe how they felt during the interview and/or direct, and share a lesson 
that they learned from the experience.

a. Time permitting, the trainer may also want to provide limited feedback regarding the prep 
sessions that he or she observed.

Optional Exercise:

•	 The trainer should prompt the participants to identify other witnesses they would like to call, describe 
who they are, and what it is the attorneys would like them to say. 

Optional Exercise

•	 After the examination and before the critique, or after the entire session, the trainer might ask a par-
ticipant to stand up and deliver three minutes of a close incorporating Jonathan’s testimony. This is to 
highlight the fact that defenders should be thinking about the close during every witness examination. 
There would be no need to critique the close; the value is in the exercise itself.
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