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JTIP Unit IX: Trial Skills
Lesson 23, Cross-Examination  (2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the law governing the right to cross and learn strategies and techniques needed to 
develop an effective cross-examination consistent with the case theory.   

Objectives
Juvenile defender will:

•	 Understand the law governing the right to cross-examination;

•	 Learn when to cross-examine and when not to;

•	 Identify goals of effective cross-examination that advance the strategic goals in each case; and 

•	 Learn techniques for effective cross-examination of different types of witnesses: police witnesses,  
accomplices, complainants who identify the client, complainants in a rape or sexual assault case and  
youth complainants or witnesses. 
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Training Materials:
•	 Forensic Exercises: Cross-Examination

•	 Bibliography
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Trainer’s Overview

Note To Trainer

This training works best when taught in conjunction with Lesson 25 -Use of Documents and 
Exhibits and Lesson 26 - Impeachment. Section IV of this lesson only provides a cursory 
overview of these two topics.  If the training program does not include separate lessons on 
Exhibits and Impeachment, the trainer must consider whether it is necessary to supplement 
section IV of this lesson, which will add time to the overall presentation.  

I. Law Governing Cross-Examination (5 minutes)

•	 The trainer should facilitate an introductory discussion with participants about the law governing cross-examination.

II. Deciding the Content of Cross-Examination (30 minutes)

•	 The trainer should define cross-examination and explain its purpose and goals. The trainer should then provide 
insight on what goes into preparing a cross, including strategies for how to incorporate theories of the case/
witness, ideas for developing different lines of questioning and tips for organizing the examination. The trainer 
should also explain the benefits of requesting a stipulation of facts. 

A. Definition

B. Purpose

C. Goals 

D. Preparation

E. Theory of the Case and Theory of the Witness 

F. Developing Lines of Cross-Examination

G. Organization

H. Stipulation of Facts

III. Conducting Cross-Examination (20 minutes)

•	 The trainer should provide key strategies for conducting an effective cross.  

A. Form of the Question – Five Commandments of Cross-Examination

B. Defender Presence During Cross-Examination

IV. Use of Documents/Exhibits for Impeachment and Refreshing Recollection (20 minutes)

•	 The trainer should provide a brief overview of how to impeach a witness using prior inconsistent statements 
and documents as well as an explanation of when and how to refresh a witness’s recollection.  

A. Introducing Documents/Exhibits for Impeachment

B. Refreshing Recollection
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V. Common Tips for Particular Witnesses (15 minutes)

•	 If time permits, the trainer should offer some common tips for particular types of witnesses.  

A. Police Witnesses 

B. Accomplices Turned State Witnesses

C. Identification Witnesses

D. Complainants in a Rape or Sexual Assault Case

E. Youth Complainant or Witness

VI. Forensic Exercises: Cross-Examination (1 hour)

•	 Ideally the Forensic Exercises Handout should be distributed to participants before the date of the training 
with instructions to review the case materials.  In the event that it is not possible to do this, the trainer should 
distribute the Forensic Exercises Handout at the training and allow participants 10 minutes to review the 
materials. The trainer should follow the instructions and use the Discussion Points in Part 1 to guide the cross-
examination exercise/discussion. In addition, if time permits, the trainer may hand out and conduct one or both 
of the optional exercises provided in Part 2 and Part 3.   

Part 1: Conduct a Cross-Examination

Part 2: Closing Argument (Optional)

Part 3: Impeachment (Optional)
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Trainer Notes
I. Law Governing Cross-Examination

Note To Trainer
The trainer should identify any relevant state law and be prepared to discuss it in conjunction 
with the cases in the Training Notes. The trainer should engage participants in an interactive 
discussion by asking, “What guarantees the right to a cross-examination?” 

•	 State law commonly guarantees the right to a “probing and searching cross-examination.” 

•	 The Confrontation Clause of the Sixth Amendment (applied through the Fourteenth Amendment) has 
long been read as securing an adequate opportunity to cross-examine adverse witnesses. See United 
States v. Owens, 484 U.S. 554, 557 (1988) (dicta); see e.g., Lee v. Illinois, 476 U.S. 530, 539-43 (1986); 
Douglas v. Alabama, 380 U.S. 415, 418 (1965). See also Crawford v. Washington, 541 U.S. 36, 61 (2004). 

•	 The right to confront and cross-examine witnesses has also been held to be essential to due process 
and a fair trial within the provisions of the Fourteenth Amendment. See, e.g., Chambers v. Mississippi, 
410 U.S. 284 (1973); In Re Oliver, 333 U.S. 257 (1948). 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is 
bias?” The trainer should note the heightened importance of a biased cross using the follow-
ing Training Notes to guide the discussion.  

•	 Bias is essentially any motive or reason why a witness would have to misrepresent the truth. 

•	 “Bias is a term used in the ‘common law of evidence’ to describe the relationship between a party and 
a witness which might lead the witness to slant, unconsciously or otherwise, his testimony in favor or 
against a party. Bias may be induced by a witness’s like, dislike or fear of a party, or by the witness’s 
self-interest. Proof of bias is almost always relevant because the jury or judge has historically been 
entitled to assess all evidence which might bear on the accuracy and truth of a witness’s testimony.” 
United States v. Abel, 469 U.S. 45, 52 (1984). 

•	 Many witnesses have a particular goal or bias on the witness stand. The defender should find it and 
exploit it during cross-examination.  

II. Deciding the Content of Cross-Examination

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is a 
cross-examination? What is the purpose of the cross, and what are the goals?”  The trainer 
should then use the following Training Notes to guide the discussion.  

A. Definition

•	 A controlled, pinpointed series of questions on selected topics designed to accomplish well-defined goals.1 

1 This definition was taken from Larry Pozner & roger J. DoDD, Cross-examination skiLLs for Law stuDents (2009). Pozner and Dodd have authored many books on cross-examination, all of 
which are excellent references.
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B. Purpose

•	 Advance the defense theory of the case by eliciting certain facts from witnesses. 

•	 Persuade the fact-finder to adopt the defense’s theory of the case. 

•	 Weaken the value of the witness’s testimony.

•	 Create or expose conflicts with the testimony of other prosecution witnesses.

•	 Cause the prosecution to decide not to call other anticipated witnesses (e.g., because they are afraid of 
further conflicts).

C. Goals

General Goals:

•	 Elicit facts from the prosecution’s witnesses that are necessary to convince the fact-finder of the de-
fense theory of the case. 

•	 Elicit facts that refute the prosecution’s theory. 

Practice Tip

Cross-examination MAY (but not always) involve an attempt to discredit a witness. Sometimes the 
witness may give the defender facts that advance the defense theory of the case.

•	 Elicit contextual facts that show how much of the evidence the defense theory can cover. For example, 
the defender should: 

 ° Deal with “bad facts” (i.e. facts from the other side that are not favorable to your theory of the case). 
Meaning, as a general rule the defender should not ignore them.

Practice Tip

When there are bad facts in the case: break them down, accept them, contextualize them, isolate 
them or integrate them into the defense theory.

 ° Elicit facts that will help the defender develop an emotionally compelling and persuasive closing. 

Peripheral Goals:

•	 The defender may develop a rapport with the jury through cross-examination. 

•	 The defender can demonstrate command of the case during the witness’s examination. 
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D. Preparation

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How do you 
prepare for a cross-examination?” The trainer should then use the following Training Notes 
to guide the discussion.  

There are three qualities that characterize a good cross-examiner: thorough investigation, careful preparation 
and good listening skills.

•	 Investigation

 ° Effective cross-examination requires thorough investigation, especially in jurisdictions where the 
prosecution is not obligated to tell who their witnesses are. Even if the defender is not able to inter-
view every witness, he or she can find out a lot of relevant and useful fodder for cross. 

•	 Preparation: there are three parts to preparation: 

 ° Catalog Information: Having completed the investigation, the defender should be able to antici-
pate what the witness will say on direct. The defender should make a thorough catalog of everything 
the witness has said in the past so the defender will be able to impeach should an opportunity arise. 

 ° Strategy: The juvenile defender should have a strategy or theory for each witness before cross-
examining the witness to ensure that the examination advances the defense theory of the case. For 
example, whether the defender wants to suggest a particular witness is lying or mistaken will affect 
his or her approach to cross. Presumably, the defender has selected a theory of the case that takes 
into account all of the prosecution’s witnesses. 

 ° Draft: The juvenile defender should identify all of the points that he or she wants to make in the 
cross-examination, moving from the general points to the specific ones, then back again. 

Practice Tip

It is important that the defender is not wedded to questions he or she drafted for cross-examination 
of a witness. Defenders may need to make adjustments during cross-examination and confirm their 
questions based on answers given by witnesses. Prepared questions may hurt the case. Some 
practitioners encourage defenders to write down categories or areas they must cover during cross-
examination. Having lines of questioning separated into goals or categories enables the defender 
to be flexible to question the witness based on what he or she says on direct and in response to the 
defender’s questions.  

•	 Good Listener: The defender should be able to adapt his or her line of questioning to whatever the 
witness says on direct and in response to the defender’s questions.

 ° The defender should listen to the answer of each question before he or she proceeds to the next 
question. The defender may want to give the impression that he or she does not really care about 
the witness’s answer when in fact the defender is listening very carefully.  

 ° The witness’s answers may change the defender’s order of questioning or the questions entirely – 
therefore it is important that the defender listen to the witness.   
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E. Theory of the Case and Theory of the Witness 

•	 Book, Chapter, Page Model: It may be helpful for the juvenile defender to think of his or her cross-
examination in outline format. By outlining or layering the goals of cross-examination, the defender can 
craft the cross to achieve these goals and advance the case theory.   

 ° Book: The defender should start with a general concept he or she is aiming to show through the 
cross-examination of prosecution witnesses. Usually this is the defender’s case theory (e.g., self-
defense, fabrication, alibi, misidentification, etc.). For instance, if the defender’s case theory is self-
defense, this is generally the framework for outlining an effective cross.  

a. Chapter: The defender should then move on from the general case theory to more specific 
themes or sub-theories for each witness. These sub-theories must advance or support the larger 
case theory. These themes or chapters may be to establish elements of the case theory, demon-
strate that elements are missing from a charged offense, undermine the credibility of a witness, 
etc. For example, with a case theory of self-defense, the defender may want to demonstrate 
through cross-examination of a prosecution witness that his or her client had a reason to believe 
he or she was in imminent danger of immediate bodily harm. If the case theory is misidentifica-
tion, the defender may want to demonstrate that the witness’s identification was not reliable 
or that the police officer used suggestive methods during the identification procedure. Again, 
chapters advance the case theory.

i. Page: Once the defender has identified specific themes for each witness that advance the 
larger case theory, the defender should break down those themes into more specific points. 
Specific lines of questioning should support the chapter theme. Generally these are facts 
the defender wants to bring out that support the chapter theme.  For instance, if the case 
theory is self-defense and the theme for the complaining witness is that he or she has motive 
to lie because he or she was the initial aggressor, the defender may want lines of questioning 
that demonstrate that the witness has been aggressive in the past, has threatened the client 
in the past, owns a weapon, etc.

•	 An outline using the Book, Chapter, Page Model may look like the following:

Book: Self-Defense

Chapter: Witness has motive to lie since he or she was the initial aggressor

Page: 

•	 Witness has a history of aggression.

•	 Witness has threatened the client in the past.

•	 Witness owns a weapon.

•	 Witness has a history of false accusations.
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F. Developing Lines of Cross-Examination

•	 General Tips 

 ° For each prosecution witness, the defender should catalogue information about his or her possible 
testimony, develop a strategy of attack and then start drafting well-defined goal headings for lines of 
questioning. These goal headings can later become the defender’s outline at closing argument.  

 ° The key to developing lines of cross is to think about what facts you will want to elicit from each 
witness. The defender should not expect the witness to freely hand over facts that support the 
defense theory.  

 ° Once the defender has drafted all of the possible goal headings he or she wishes to address with 
each witness, he or she should decide in what order to address each topic. The defender will want 
to start and end on a strong point.  

•	 Common Areas of Cross-Examination for All Witnesses

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some common areas on which to attack or discredit a witness?” The trainer should then use 
the following Training Notes to guide the discussion.  

 ° Perception and poor opportunity to observe

 ° Poor recollection

 ° Inability to relate the story

 ° Witness’s story defies common sense, physics, geography

 ° Witness’s story is contradicted or defies the witness’s own actions

 ° Bias

 ° Prior inconsistent statements

 ° Prior bad acts, prior convictions or bad character

 ° Violation of the oath to tell the truth

•	 General Topics for Goal Headings: Depending on the defender’s case theory, the following are 
examples of general topics for goal headings (NOTE: goal headings should be more narrowly defined 
with each case):

 ° No opportunity to observe (especially important in ID cases)

a. Sub-headings for this goal could be: happened at night; witness was tired; lighting was poor; 
there were obstructions to the witness’s view (e.g., cars, trees, houses, bushes).

 ° Timelines

a. It may be important for the defender to lock witnesses into timelines to support a defense argu-
ment (e.g., timing in between events).



JTIP  Unit IX: Trial Skills10 

 ° Emotional state of witness (e.g., scared, hysterical)

a. The defender could argue that the emotional state of the witness affected his or her opportunity 
to observe or his or her ability to have an accurate memory of what really happened.

 ° Witness was distracted

a. The defender may want to bring out certain distracters that were going on when the witness 
alleged to have “seen” something.

 ° Descriptions 

a. If the witness gave descriptions to officers before trial, the defender may want the witness to 
describe the suspects he or she saw to compare them to what he or she initially told police for 
possible impeachment.

b. Similarly, the defender may want the witness to describe where the offense happened or where 
he or she “saw” what he or she is testifying about.  

 ° Identification Procedure

a. The defender will want the witness to give details about the identification procedure if used in 
the case (e.g., show-up, line-up, second sighting).

b. Sub-headings for this goal could be: poor opportunity to observe; police made suggestive or 
coercive comments; time between event and ID was long; etc.

 ° Evidence found/not found

a. The defender may want to bring out that certain evidence was not found.  For example, if the 
case involved a stabbing and the client was stopped moments later, the defender will want to 
bring out the fact that a knife was never found on the client’s person or near the crime scene.

 ° Bias

a. As mentioned, if there is reason to believe that the witness is biased, there should be an entire 
line of questioning to bring it out.

 ° There are many more possible goal headings in any particular case. As the defender gets more expe-
rience, he or she will start to see that some goal headings and lines of questioning reappear often. 
The defender will be better able to spot similar issues in his or her cases and become more comfort-
able at developing appropriate lines of questioning.  

•	 Final Note About Identifying Goals of Cross-Examination

 ° Having well-defined goals for each witness leads you to select topics appropriately. 

 ° Poorly defined goals are over-broad and imprecise.

a. Example of poorly defined goals: 

i. To show the witness is lying

ii. To make the witness look bad
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b. Example of well-defined goals of cross-examination: 

i. To elicit the witness’s prior inconsistent statements to show that he or she is lying

ii. To show the witness is lying by showing that he or she has lied in court before

iii. To show the witness could not have seen the robber because he or she was not even on the 
block at the time of the robbery (e.g., witness said that she was on her way to see Spiderman 
at 3 p.m. but the Spiderman movie wasn’t playing at 3 p.m.)

G. Organization

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How should 
the defender organize the cross-examination?” The trainer should then use the following 
Training Notes to guide the discussion.  

General Organization tips:

•	 Start strong and end strong because people remember what they hear first and last. 

•	 Ask easy and more general questions first. Get the witness to give you what he or she has to give 
early in the examination, and then proceed to the more difficult points. This technique is designed to 
initially disarm the witness, who is unlikely to admit harmful facts early in questioning.  

•	 Aim or guide the witness where you want him or her to go, if possible, by asking questions that 
likely appear to the witness to be for one purpose, but may serve another purpose. 

•	 Avoid chronology so the witness cannot anticipate questions. Instead, move from highlight (goal) to 
highlight (goal), guided by the theory of the case. 

•	 Use few transitions so as to not signal where he or she is going. 

•	 Organize questions thematically so the judge knows where the defender is going (even when the 
witness does not).

•	 Organize questions persuasively (e.g., demonstrating that the police officer is a liar and that the fact-
finder cannot believe anything he or she says).

•	 Think strategically about the order and tone of questioning. For example, the defender may start ques-
tioning friendly but then turn on the witness to emphasize critical facts.

H. Stipulation of Facts

•	 Strategically, it may be useful for the defender to request a stipulation of facts in lieu of a prosecution wit-
ness’s testimony at trial or at an evidentiary hearing. This is an agreement between the defense and pros-
ecution on certain facts or issues.  Stipulations can be oral or put in writing, depending on the jurisdiction.  

•	 The goal of stipulation is to simplify and expedite trials by eliminating the need to prove uncontested factual issues.  

•	 The attorneys may stipulate to allow copies of documents to be admitted into evidence in lieu of the 
originals or agree to the qualifications of a witness.

•	 The attorneys may also make an agreement concerning the testimony an absent witness would give if he or 
she were present. The stipulation of facts would be used as evidence at trial or during the motions hearing.  
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III. Conducting Cross-Examination

A. Form of the Question: Five Commandments of Cross-Examination

Commandment #1: Ask Leading Questions. 
(New lawyers should always lead; more experienced attorneys use leading questions 95% of the time.) 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What is a 
leading question?” The trainer should then use the following Training Notes to guide the 
discussion.   

•	 A question that ASSERTS the answer.

•	 Declarative sentences, NOT questions: leading questions are not questions at all, but are de-
clarative sentences that become interrogative at the end. 

Example: You like to drink, (declarative) don’t you (interrogative)? 

When he or she begins to feel the rhythm of the examination, the defender will likely accomplish the 
interrogative part of the “question” with his or her tone of voice and without the tacked-on words 
(the interrogative part: isn’t that right? don’t you? etc.).

Example: 

You were drinking on the day of the fight (?)

You were drinking beer on the day of the fight (?)

You started drinking beer in the morning on the day of the fight (?) 

You were still drinking beer at 7 p.m. on the day of the fight (?) 

•	 No leading question ever starts with: who, what, when, where, how or why.

Defenders can never imagine all the ways a witness can hurt a case when given the opportunity to 
answer an open-ended question.  The more the defender leads – i.e. limits the responses to yes and 
no answers – the safer.  

Example: 

Note To Trainer

The trainer should ask for two volunteers to help with a very short skit.  Give the participants 
the following script to act out, having one play the defender and one play the witness.  The 
trainer should explain to the group watching, “The defender represents Johnnie, a client who 
is charged with multiple counts of conspiracy to distribute heroin for allegedly mastermind-
ing a drug sales ring in a local park. The witness is a juvenile who has already pleaded guilty 
to distribution in that same park and is the government’s key witness against Johnnie.  The 
defender is trying to show the judge that the witness is not credible and that he is likely the 
real mastermind behind this operation.”  
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Defense Attorney: On direct, you admitted to selling heroin in Eastern Park? 

Witness: Yes? 

Defense Attorney: How much heroin did you sell in that park? 

Witness: For Johnnie or on my own? 

Defense Attorney: On your own.

Witness: I sold about 10 bags a day of my own stuff and 30 bags a day of Johnnie’s stuff.

Note To Trainer After the brief skit, the trainer should explain the following:

Obviously, the witness’s responses didn’t help the defense case. The open-ended question (beginning with “How 
much?”) may have seemed harmless enough, since any number would have shown that the witness could be the 
real one behind this all, not the client.  But it allowed the witness to give an answer that hurt the defense case. 

Now imagine if the questioning had gone like this: 

You sold heroin. (?)

In Eastern Park. (?) 

On a daily basis. (?)

To dozens of people. (?)

The answers would be: 

Yes. 

Yes. 

Yes. 

Yes. 

The goal on cross is to get all YES answers to the defender’s questions. 

Practice Tip

As a general rule, new defenders should not ask a question they do not know the answer to during 
cross-examination. However, some practitioners would argue that more experienced defenders may 
be better able to assess the appropriateness of asking a question they do not know the answer to 
where they know definitely that the answer could not be detrimental to the defense. Each question 
should also have a purpose.  

•	 Leading questions should NOT start with VERBS; they should begin with the subject of the 
sentence: NOUNS. 

 ° Verbs like EXPLAIN, DESCRIBE, DISCUSS, TELL, etc., invite a narrative from the witness, do not al-
low the witness to control and should not be used. 
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Commandment #2: One Fact Per Question. Keep Your Questions Short.

Why? 

•	 Short questions get short answers. 

•	 Short questions create the rhythm the defender wants. 

•	 Short questions help the defender keep organized. 

•	 Short questions demonstrate control over the witness. 

•	 Short questions pinpoint exactly where the source of the disagreement is, if the witness does not agree. 

For example: 

Defense Attorney: You were on the corner at 10 in the morning when you saw the green car race 
through the red light, isn’t that right Ms. Harper?

Witness: No. 

When the witness said “No,” which of the facts is the witness denying? 

 ° Being on the corner? 

 ° The time? 

 ° The color of the car?

 ° The speed of the car? 

 ° The color of the light? 

 ° Whether the car went through the intersection or not? 

Short questions allow you to draw out the facts for emphasis. 

For example: A police report says that the witness gave a description of a “tall, black male.” Defense 
counsel is trying to highlight the absence of detail in this description. 

Defense Attorney with long question: You didn’t give the police any details about the person who 
robbed you (?) 

 ° Problem is that this is not true. The description given was “tall, black male.” 

 ° In addition, this question deprives you of the opportunity to flesh out and emphasize all the miss-
ing details.

•	 Short questions allow one new fact per question. 

Defense attorney with short questions: 

You gave a description (?) 

You said that he was a “tall, black male” (?) 
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You didn’t say anything about weight (?)

You didn’t say anything about clothing (?)

You didn’t say anything about hair style (?)

You didn’t say anything about facial features (?)

You didn’t say anything about age (?) 

Commandment #3: Use Simple Language and Avoid Wiggle Words

•	 AVOID ADJECTIVES: Adjectives are subjective and therefore may leave you and the witness in disagreement. 

For example: 

Q: It was getting dark out, wasn’t it?

A: It wasn’t that dark OR What do you mean by dark? 

(Dark is the wiggle word.) 

Compare: 

Q: It was six o’ clock? 

A: Yes.

Q: The sun had gone down?

A: Yes. 

Q: In the parking lot? 

Q: With no lights? 

Now, the defender may be able to use the word “dark,” but he or she should make sure to get the hard 
facts first. The defender may be able to use the adverb “dark” at the end of a string of questions where 
the answer is so obvious that the witness will look ridiculous to deny it. This comes with experience. 

For example: 

When he spotted the suspect, he began to run (?) 

He ran away (?)

Away from you (?) 

He came to a fence (?)

He climbed over that fence (?)

And kept running (?) 

He ran out of your sight (?) 

He made it across the park (?)
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You were behind him (?)

Chasing him (?)

But you were not even over the fence by the time he made it across the park (?) 

He was running fast (?) 

NOTE: The defender will illustrate these facts whether the witness says yes to “fast” or not because the 
string of YES answers emphasizes one of the key points: that the suspect was running too fast for the 
officer to have seen what he looked like. 

•	 The defender should be very precise, even hypercorrect in his or her line of questioning in order to get 
YES answers and keep the rhythm going. 

Commandment #4: Never Ask the Ultimate Question.

•	 The defender should never phrase the “conclusion” or general concept of his or her cross-examina-
tion as a question. 

Examples of Ultimate Question: 

So, officer, you didn’t have a good opportunity to observe the suspect, did you (?) 

So, officer, you really couldn’t see what the suspect looked like (?) 

•	 The defender wants YES answers to his or her line of questions, and a NO answer to the ultimate 
question will not aid the defense theory of the case. 

Commandment #5: Listen to What the Witness Says.

•	 The defender should adapt the plan to what the witness says on direct and in response to cross-
examination questions. 

•	 The defender should take a moment to think and keep in mind that the defender’s silence seems 
longer to the defender than to anyone else. 

•	 Looping – repeating back what the witness has said to you (strategically and intentionally) – is a 
good way to help you listen. 

B. Defender Presence During Cross-Examination

•	 Defender Movement: The defender should walk or move with a purpose while cross-examining the 
witness. This movement should be intentional. In general, the defender should not be sitting down 
during cross-examination. In jurisdictions where standing is prohibited, the defender should get 
creative and come up with excuses to get up and walk around the courtroom.

•	 Watch the Audience: The defender should be cognizant of how his or her presence, tone or inflection 
is affecting the fact-finder or audience. The fact-finder’s reactions may cause the defender to change his 
or her presence – either to make the audience more or less comfortable. This is a strategic decision.
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IV. Use of Documents/Exhibits for Impeachment and Refreshing Recollection

Note To Trainer
This training works best when taught in conjunction with Lesson 25 -Use of Documents 
and Exhibits and Lesson 26 - Impeachment. The following section provides only a cursory 
overview of these two topics.  

A. Introducing Documents/Exhibits for Impeachment

•	 During cross-examination, the defender should be prepared to impeach the witness to show prior 
inconsistent statements, prior convictions, contradictions, etc. The goal of impeachment is to attack 
the witness’s credibility/memory and to attack his or her prior inconsistent statement or testimony at 
trial.  

•	 Admitting a Prior Inconsistent Statement

 ° Laying the Foundation

a. The defender must lay the foundation before impeaching a witness with a prior inconsistent 
statement. 

b. To lay the foundation, the defender must direct the witness’s attention to the prior statement by 
establishing: 

i. The time it was made; 

ii. The location it was made; 

iii. The circumstances of how it was made; and   

iv. That the prior statement was in fact made by the witness.

c. In most jurisdictions, the rules of evidence provide that the witness must be given an opportunity 
to explain the inconsistency in statements. See, e.g., Robinson v. Delaware, 3 A.3d 257, 262 (Del. 
2010); People v. Baldwin, 189 Cal. App. 4th 991, 1003 (2010); Scott v. United States, 619 A.2d 
917, 921 (D.C. 1993).

•	 Admitting the Impeaching Document 

 ° An impeaching document is admissible if there is an inconsistent portion of the prior statement after 
defense counsel has laid the foundation. See Gordon v. United States, 344 U.S. 414, 420-21 (1953). 

 ° The defender should know how to properly enter evidence for any impeachment that requires the intro-
duction of a document or exhibit. (See Use of Documents and Exhibits lesson for further information.)

 ° For methods of impeachment, see the Impeachment lesson.

•	 Examples of Cross-Examination

 ° Cross-Examination Related to Documents

Just to be clear, it is your testimony that [the lie or mistaken belief]?  

You prepared a Police Report/Affidavit/Drug Analysis Report/Crime Scene Report in connection 
with the case, correct?
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Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Show the prosecution the document you will use to impeach. Wait for the prosecution to look 
at the document and approve it.

May I approach the witness, Your Honor? Wait for the Judge to give the “go.” Then approach 
the witness at the witness stand.

I am now showing you what has been marked as Defense Exhibit [X].  Hand the witness the 
document.

This is the Police Report/Affidavit/Drug Analysis Report/Crime Scene Report you wrote for this 
case, correct? Wait for answer.

That is your signature at the bottom of this document, correct? Wait for answer.

In that document, you wrote [x], correct? Wait for answer. Then walk away and continue the 
line of questioning.

 ° Cross-Examination Related to Recordings

Just to be clear, it is your testimony that [the lie or mistaken belief]?

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Show the prosecution the recording you will be using to impeach. Wait for the prosecution to 
look at the CD/Tape and approve.

May I approach the witness, Your Honor? Wait for the Judge to give the “go.” Then approach 
the witness at the witness stand.

Witness, I am going to play what has been marked as Defense Exhibit [X]. I am going to ask you 
a couple of questions when we finish listening.

Play the recording to the witness.

That was the 911 call you made the day of the burglary, correct? Wait for answer.

That was your voice, correct? Wait for answer.

You said [X], correct? Wait for answer. Then walk away and continue the line of questioning.

B. Refreshing Recollection

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “When can you 
refresh a witness’s memory on the witness stand? What can be used to refresh the witness’s 
recollection?” The trainer should then use the following Training Notes to guide the discussion.  

•	 The defender can refresh when:

 ° The witness knows the facts, but can’t remember them on the stand; and

 ° The witness believes a document, or another item, will refresh his or her memory.
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•	 Anything can be used to refresh the witness’s recollection. The defender may refresh the witness’s 
recollection with an object, a picture, a document or even certain movement, so long as the defender 
believes that it will refresh the witness’s memory.

•	 When the defender is cross-examining a witness and he or she does not remember certain facts or 
information to answer a question that is contained in a document, the defender may ask the witness 
if a particular object, recording or document would refresh his or her recollection. Generally, the wit-
ness will reply “yes.” See the following examples for proper ways to refresh a witness’s recollection.

•	 Examples of Refreshing Recollection on Cross-Examination

 ° Cross-Examination Related to Documents

Would looking at the Police Report/Affidavit/Drug Analysis Report/Crime Scene Report refresh 
your recollection? Wait for the reply.

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Wait for the prosecution to look at the document and approve.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the witness 
stand.

I am now showing you what has been marked as Defense Exhibit [X].  Hand the witness the 
document.

This is a copy of Police Report/Affidavit/Drug Analysis Report/Crime Scene Report.  

Please direction your attention to section [X] and look up when you are done. Wait for the wit-
ness to read and look up.

When the witness looks up: Is your recollection refreshed?

Take the document away from the witness.

Then ask the question again.

 ° Cross-Examination Related to Recordings

Would listening to the 911 call refresh your recollection? Wait for the witness’s reply.

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Wait for the prosecution to look at the CD/Tape and approve its introduction.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the witness stand.

I’m going to play for you what has been marked as Defense Exhibit [X].  Play the recording.

After recording has finished: Is your recollection refreshed?

Then ask the question again.
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•	 NOTE: If the defender seeks to refresh a witness’s recollection during the cross-examination of a 
prosecution witness, the defender should convert all of the above questions into leading questions. 
Thus, if the defender believes he or she can refresh the witness’s recollection with a 911 call, he or 
she should start the cross with “Certainly, the 911 call would refresh your recollection?”

•	 NOTE: Some attorneys believe that a lawyer should never refresh a witness’s recollection on cross, 
as it gives the witness an excuse to fail to give an answer he or she should give. Instead, the lawyer 
will simply cross the witness. For example, if a police officer says that he or she doesn’t remember a 
fact that is in a police report, the lawyer might say:

Well you do remember writing a report in this matter?

And in that report, you recorded pertinent facts relating to your arrest (?)

You wrote down facts shortly after they occurred (?)

You did this because you knew that you needed to document what occurred in this case (?)

And because you may be called on to testify (?)

Your Honor, I am now showing the prosecution what has been marked as Defense Exhibit [X]. 
Wait for the prosecution to look at the report.

May I approach? Wait for the Judge to give the “go.” Then approach the witness at the wit-
ness stand.

Sir, this is the report you wrote in this matter (?)

This is your signature on the end (?)

In that report, you wrote…..

 ° The danger in this approach is that the lawyer might draw an “improper impeachment” objection, in 
which case, he or she will need to revert to the traditional refreshing recollection.

V. Common Tips for Particular Witnesses 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What should 
defenders keep in mind when cross-examining the following types of complainants or wit-
nesses?” The trainer should then use the following Training Notes to guide the discussion.   

A. Police Witnesses

 ° Cross-examination should be very specific and produce short factual answers. 

 ° The defender should rarely, if ever, ask, “What attracted your attention to the client?” because 
the question may elicit the officer’s experience with the youth’s prior criminal acts or other dam-
aging testimony. 

 ° As a general rule, the defender should not ask why a police officer did something. He or she should 
elicit only what the police officer did, as specifically as possible. 
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 ° Police officers are professional witnesses and consequently can be very difficult to cross. As with 
most witnesses, it is best to begin with “agreeable” questions to get the officer in the rhythm of 
saying “yes,” and then get to the more difficult questions. It is very important that the lawyer use 
the specific words from a police report so that the officer has to say yes. Oftentimes, attempts at 
paraphrasing end in disaster and result in a loss of control of the witness.

B. Accomplices Turned State Witnesses

 ° The defender should demonstrate that the accomplice has some motive for fabricating. 

a. Bias

b. Consideration from the prosecution for testifying

 ° The defender should bring out the accomplice’s prior criminal record or bad character for truthfulness. 

 ° The defender should reveal the inconsistent testimony the accomplice is telling.

 ° The defender should elicit from the accomplice charges that have been filed against him or her, 
charges that have been dropped or reduced, or at least discussions of the dropping or reduction of 
his or her charges. 

 ° The defender should be wary of revealing the accomplice’s past relationship with the client if they 
know each other primarily through the commission of crimes. 

 ° NOTE: If the accomplice lies, the prosecution is constitutionally bound to reveal the truth or face 
reversal of a conviction after the truth comes to light. Napue v. Illinois, 360 U.S. 264 (1959). If the 
client is convicted after a trial in which an accomplice has testified for the prosecution, the defender 
should be aware of the disposition of the charges against the accomplice for a possible Napue viola-
tion, so that the defender can make a motion for a new trial.

C. Identification Witnesses

 ° The defender should focus on the ability to properly identify the assailant by bringing out: 

a. Speed of the transaction

b. Bad lighting

c. Obstructions to vision

d. Fear witness was feeling at the time

e. Lack of opportunity to observe

 ° The defender should elicit facts to show the complainant never saw the assailant before the few 
seconds or minutes in question and has not seen the assailant since. 

 ° The er should note any discrepancies between the client’s appearance at trial and the description of 
the assailant given to the police by the complainant.
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 ° If the complainant identified the client in a line-up or other police-organized confrontation, the de-
fender should emphasize any circumstances that point to police persuasion, suggestion or coercion 
(e.g., successive identification procedures, suggestive words by police, police intentionally changing 
the appearance of the suspect, etc.).

 ° On the other hand, the complainant may have been seeking the officer’s approval at the time of the 
procedure, which may have influenced the identification.

 ° If this was a cross-racial identification, the defender should bring this out during cross-examination.  

D. The Complainant in a Rape or Sexual Offense 

 ° The defender should adopt a solicitous and kind manner. 

 ° The defender should be aware that the judge or jury is likely to feel sympathy for the complainant 
and operate accordingly. 

 ° In cases in which the defense is misidentification, the defender should cross-examine the witness on 
the factors that prevented a good look at the assailant. 

 ° The defender should speak with the prosecution’s serology expert and possibly retain a defense 
expert in order to show inconsistencies in or limit the impact of the prosecution’s serology evidence. 

 ° In cases in which the defense is fabrication, the defender will have to establish that the complainant 
bears a severe enough bias or grudge against the client to motivate the charge.

 ° In cases in which the defense is consent, the defender should stress any objective manifestations 
of consent. 

E. Youth Complainant or Witness

 ° The defender should use gentle methods and a considerate tone to win the confidence of the youth.

 ° If the youth’s testimony appears rehearsed, the defender should bring out the extent of the prosecu-
tion’s pre-trial discussions with the youth. 

 ° If the youth’s testimony appears vague, the defender should highlight the youth’s inability to appreci-
ate the significance of the whole matter.  
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CLIENT:  Jonathan Lopez

CHARGES:   Aggravated Assault, First-degree Sexual Abuse (Rape), and Unlawful Entry onto the prem-
ises of East High School.

COMPLAINING  Sabrina Williams 
WITNESS: 

CROSS-  Eyewitness, Coach Hamline
EXAMINATION OF:

POLICE REPORT  On April 24, police responded to East High School to assist the School Resource Officer with 
Ms. Williams’ allegations that her boyfriend raped her in the boys’ locker room three weeks 
earlier. Sabrina says on April 3, she and Jonathan had snuck into the boys’ locker room to 
get some stuff from Jonathan’s locker when they got into a violent argument; he pushed her 
to the floor and raped her. Sabrina has a large bruise on her face.

CLIENT STATEMENT “I was dealing drugs, but I didn’t rape her.” 
TO POLICE

CASE MATERIALS

VI. Forensic Exercises: Cross-Examination 

Note To Trainer

Ideally the Forensic Exercises Handout should be distributed to participants before the date 
of the training with instructions to review the case materials.  In the event that it is not pos-
sible to do this, the trainer should distribute the Forensic Exercises Handout at the training 
and allow participants 10 minutes to review the materials. The trainer should follow the 
instructions and use the Discussion Points in Part 1 to guide the cross-examination exercise/
discussion. As noted, the trainer should consider teaching this lesson in conjunction with 
Lesson 25 -Use of Documents and Exhibits and Lesson 26 - Impeachment.  The optional exer-
cises, Part 2 and Part 3, are provided for when the trainer elects not do this, or where there 
is sufficient time to allow more practice.  

PART 1: CONDUCT A CROSS-EXAMINATION
The following is a case packet concerning an alleged assault and first-degree sexual assault (rape) that took place at 
East High School. Jonathan Lopez is accused of raping his girlfriend of six months, Sabrina Williams. At the end of the 
packet are two direct examinations. Please prepare cross-examinations for both.
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STATEMENT OF COMPLAINING WITNESS (SABRINA WILLIAMS)  
GIVEN TO THE PROSECUTOR 

This is the statement of Sabrina Williams, 16 years old, residing at 1400 Pacific Avenue, taken on April 24 by  
Prosecuting Attorney Georgia Michael and her investigative partner, Thea Edge: 

Jonathan Lopez and I been going out for like six months, the longest relationship I ever had. He got suspended from 
school like two or three weeks ago and decided to come back to school in the afternoon. He asked me to meet him 
outside the boys’ locker room so I could keep an eye out while he went to get something out of his locker. I was really just 
trying to help him out so I stood by the back entrance to the field to keep an eye out for the Coach or other students. 

I started yelling at Jonathan to hurry up cause I could hear someone coming into the locker room. He started yelling 
at me to shut up and that I could never keep my mouth shut cause I was always hollering. I started yelling back at him 
that he was good for nothing and that he was the suspended one and I was just trying to do him a favor. He stopped 
rummaging through the locker and approached me where I was standing by the door. He started raising his hands 
at me like he was gonna hit me. I heard the door open and Coach Hamline, the assistant coach for the football team 
walked in. He and Jonathan are real cool, and when he saw us arguing he didn’t say nothing. Just told us to take it 
easy. He went into his office, and I think he saw Jonathan shove me. About 10 minutes later, Coach came out of his 
office and told me and Jonathan to go home before we got into trouble. 

Then Jonathan climbed on top of me, and held me down and put his hand over my mouth to get me to shut up. He 
lifted up my skirt and did what he did. I tried to say no but he still had his hand over my mouth, plus there was no one 
in the locker room to help me. 

I wanted to tell Coach, but I did not think he would believe me. I told my girlfriend Janet about it, and she told me to 
tell the school counselor, which I finally did. 

I have read this statement and have been given an opportunity to make any and all corrections that I would like to 
make. The statement is true and correct. 

Signed 

Sabrina Williams
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STATEMENT OF EYEWITNESS (COACH HAMLINE)  
GIVEN TO THE PROSECUTOR 

This is the statement of Julian Hamline, 32 years old, residing at 1600 Oz Street, taken on April 24, by Attorney Geor-
gia Michael and her investigative partner, Thea Edge: 

We had football practice, as is normal for Tuesdays, yesterday afternoon. Jonathan Lopez was not at practice because 
he had been suspended. When I entered the locker room midway through practice, I saw Jonathan in the locker room 
with his girlfriend Sabrina. He wasn’t supposed to be there, but I didn’t want to get him into any more trouble. He 
and his girl were arguing, and I think I told them something along the lines of they should take it easy. I went into my 
office, which is in the locker room, to grab some papers that we needed for practice. When I came out, it looked like 
they were making out, and I yelled out for them to get out of the locker room while I walked out of the room.

Jonathan is one of the students and players on the team that I get on the best with. He’s been having some issues in 
school lately, especially when it comes to his girl and her ex. They’ve been known to get into fights and a lot of argu-
ments. He always called her a drama queen. 

I have read this statement and have been given an opportunity to make any and all corrections that I would like to 
make. The statement is true and complete.

Signed, 

Julian Hamline
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MEMORANDUM

To: J Lopez file 

From: Juvenile Defense Attorney

Date: April 27, YR-0

Re:  Client Interview: Jonathan Lopez, Age: 15, Birthdate: January 23 YR-15

Our office represents Jonathan on a drug charge. Yesterday, the prosecuting attorney informed me that Jonathan is 
going to be charged with Aggravated Assault, First-degree Sexual Abuse (Rape), and Unlawful Entry arising out of an 
incident at East High School involving Jonathan’s (ex?) girlfriend, Sabrina Williams. The prosecuting attorney gave me 
a copy of the police report, which is in the file. I went to see Jonathan late yesterday afternoon. To follow is a sum-
mary of our conversation.

Jonathan got suspended from school on April 3 for three days for fighting with a former friend, Mark. Mark used to 
be his “main man” until Jonathan began dating Mark’s ex-girlfriend, Sabrina (the complaining witness in this case). 
Jonathan says that the Principal probably would have left his punishment at a one-day suspension because Jonathan 
had never been in trouble before these issues with Mark, but the Principal probably felt like he had to give him three 
days to satisfy Coach Sylvester, who has a reputation for being hard on his players. Coach Sylvester was very upset 
with Jonathan and banned him from playing in the next two football games of the season.

Jonathan says that after the Principal told him that he was suspended, he left the office and headed to the main exit. 
On his way out, the assistant football coach, Coach Hamline, stopped Jonathan and told him to clear out his locker after 
classes were over that day. This was standard procedure for students who were not allowed to play in multiple games. 
Jonathan did not acknowledge the assistant coach. While Jonathan was at home, he remembered that he had left his 
asthma medication in his football locker and decided to go back to school to get it in case he had an asthma attack. Jona-
than texted his girlfriend, Sabrina, and told her to meet him at the school and help him sneak into the locker room. 

Jonathan says that he then asked Sabrina to meet him outside the boys’ locker room so she could keep an eye out for 
teachers, his coach or the Principal while he went to get the medication from his locker, which is in the back corner of the 
locker room. Jonathan didn’t ask her to come into the room. He just asked her to stand outside the door leading back to 
the school. There are two doors to the locker room (one leading to the field and the other leading back to the school). 

After about five minutes, Sabrina started yelling at Jonathan to hurry up because she said she could hear someone 
coming into the locker room. Jonathan started yelling at her to shut up and he might have said something about how 
loud she always was. She started yelling back at him that he was good for nothing and that was why he had got-
ten suspended. Jonathan yelled back that it was her fault that he had gotten suspended because she wouldn’t stop 
talking to her ex. She moved from the door to come stand by Jonathan at the locker and they just started arguing even 
louder. Jonathan says he heard the door open and Coach Hamline (“Coach”) walked in from the direction of the field 
door. Jonathan knows the Coach, so Coach Hamline did not say anything when he saw the two of them arguing. Coach 
just shook his head at Jonathan. He told them to take it easy and then he went into his office for something.  Sabrina 
then started to hit Jonathan on the arm, and then Jonathan shoved her against another locker. She started crying 
and saying he did not love her. That is when Coach told them that they should go home so that they would not get in 
trouble. Coach then walked outside.
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Jonathan says that Sabrina was crying, and she asked him if he loved her. Jonathan told her that he would not have 
fought her ex if he did not love her. He then put his arms around her and kissed her. That is when they started to have 
sex. Jonathan put his hand over her mouth so that she would be quiet, since the Coach and the rest of the football 
team were right outside the room. 

Afterwards, she started crying again, saying that Jonathan was just using her for sex and did not really love her. 
Jonathan said he was tired of her games, and since football practice was almost over and he was not supposed to be 
on school property, he left her in the locker room and went home. He said that ever since that day, Sabrina has been 
moody, and so he just left her alone and hung out with his friends until he was arrested for drugs. He believes Sabrina 
made up the drug charges because she decided to get back with Mark. He thinks she accused him of rape because 
when he was being held in detention on the drug charge, he told some guys about having sex with her in the locker 
room and other places. He believes that they must have passed the information around school when they got out. He 
could not believe it when officers came to the detention center and told him about Sabrina’s latest accusation. He 
repeated that Sabrina initiated the sex, and it definitely was not rape.  

Jonathan says that he has been together with Sabrina for about six months, and they have had a sexual relationship 
from the beginning. Jonathan says that there is no official history of abuse between him and Sabrina, but some of his 
fellow players might say that they had a contentious relationship. Jonathan says that this is because Sabrina used to 
go out with Mark, who was Jonathan’s best friend. Mark is on the baseball team, and some of the guys who play for 
both teams are more loyal to Mark than to Jonathan.  
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Q: Please state your name for the record and spell your last name. 

A: Sabrina Williams. S-A-B-R-I-N-A W-I-L-L-I-A-M-S

Q: Ms. Williams, do you know Jonathan Lopez? 

A: He was my boyfriend. He’s not anymore. 

Q: When did the relationship end? 

A: The day he raped me. 

Q: Can you tell us what happened that day?

A:  I was helping him get something from the boys’ locker room. He wasn’t supposed to be there cause he got 
suspended, so I was looking out to see if anyone came in. I got nervous that someone would catch us and I 
tried to get him to hurry up. He started yelling at me and tried to hit me, and he shoved me and I hit my head 
on the bench, and he got on top of me, held me down and raped me. 

Q: Then what happened? 

A: I tried to scream but he put his hand over my mouth. 

Q: Did Jonathan say anything to you? 

A: I don’t remember. 

Q: What did you do at that time? 

A: I ran out of the locker room and went to tell my friend what happened. (Report of rape exception)

Q: What happened then? 

A: Nothing. She told me that I should report it, but I did not want to.

Q: Why not?

A: Because it was embarrassing, and even though I knew what he did was wrong, I still cared for him.

Q: Did you ever tell an adult about what happened?

A: Yes.

Q: When?

A: Later that month. It was like the 24th. I told the guidance counselor.

Q: Why did you wait so long?

A: Because I was embarrassed. And I realized that what Jonathan did was really wrong.

Q: Did you ever say anything to Jonathan? 

Direct Examination of Complainant Sabrina Williams by Prosecutor 
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A:  I called him later that day and told him that what he did was wrong and that I told on him, and he said that he 
didn’t rape me. 

Q: What was your relationship with Jonathan like before that day? 

A: He yelled at me all the time, but I always loved him. 
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Q: Please state your name and spell it. 

A: Julian Hamline. J-U-L-I-A-N H-A-M-L-I-N-E 

Q: Do you know Jonathan Lopez? 

A: Yes. I have been the Assistant Coach for the football team for the past year, and Jonathan plays on the team. 

Q: Do you know Sabrina Williams?

A: Only as Jonathan’s girlfriend. 

Q: Let me direct your attention to April 3, YR-0. Did you have an opportunity to see Sabrina that day? 

A: Yes, they were arguing in the locker room. 

Q: Please tell us what happened. 

A:  I didn’t see much. I heard them yell at each other. I think I told them to take it easy or something. I went into 
my office for about 10 minutes, came back out, and they looked like they were making out on a bench. This 
time I yelled out for them to leave, and I kept on going. I didn’t want Jonathan to get in more trouble or myself. 

Q: Did you hear what either of them said?

A: No. I couldn’t make it out. 

Direct Examination of Julian Hamline by Prosecutor
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Note To Trainer

After the participants review the preceding witness statements, the memo reflecting the 
client interview and the direct examination of two witnesses, participants will prepare cross-
examinations for both witnesses. If there are time constraints, the trainer may ask partici-
pants to prepare only one cross-examination for a witness chosen by the trainer.

The trainer should divide the people into small groups of 5-10 participants. This session 
works best when there are assistant trainers who can observe in each of the small groups. 
Collectively, the small group participants should articulate the goals they seek to achieve in 
cross-examination (i.e., what are the lines/goals of cross-examination).

After the group has developed its goals, the trainer may have each participant conduct a full 
cross-examination or ask them to “tag team” the cross, where one attorney covers the first 
area of the exam, and the second attorney takes over for next portion, etc. The trainer should 
consider having an “all object” rule – where any of the participants can object during the 
examination as if they were the prosecutors. 

As each group finishes a cross-examination or a portion of a cross, the trainer should offer 
limited feedback (addressing three points maximum) on the techniques used. For tips on giving 
feedback, please see the JTIP User’s Guide. The discussion points that follow provide some 
guidance for the discussion. Trainers should note that no sample cross-examination is provided 
in this lesson because there are numerous ways to construct an excellent cross. The trainer’s 
goal is to teach participants the elements of an excellent cross-examination and help them 
realize how they can draft a successful cross in several different but effective ways. 

Possible Areas for Feedback on Participant Cross-Examinations

•	 Structure/Organization: Was the examination organized effectively? Did the lawyers start and end 
strong? Did they organize according to themes or chronologically? Did they structure the examination 
to highlight important points?

•	 Theory of the Case: Was the lawyer’s theory of the case or theme evident from the exam, and if so, 
did the questions he or she ask advance the theory/theme? 

•	 Theory of the Witness: Did the lawyer have a clear theory of the witness (e.g., Sabrina is making 
the charges up because she is embarrassed that other people know about her sexual relationship; 
Sabrina is making this up because she thinks Jonathan was just using her for sex; Coach Hamline is 
just a guy doing his job)?

•	 Substance/Content: Did they get all of the relevant information in front of the fact-finder?  

DISCUSSION POINTS
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•	 Technical issues: Did the attorney:

a. Ask leading questions

b. Avoid open-ended questions

c. Avoid compound questions

d. Avoid conclusory words

e. Have one fact per question

f. Take small steps to build the story

g. Control the witness

h. Avoid asking questions for which he or she did not know the answer 

i. Avoid asking questions he or she could not prove up (either with the witness on the 
stand or another witness)

j. Avoid asking the ultimate question (this usually begins with the word “so”)

k. Use “safe” information from the client (e.g., confirming with Coach Hamline that it was 
standard practice for suspended football players to clean out their lockers at the end of 
the school day)

l. Avoid assuming facts not in evidence or skipping foundational facts

m. Use transitions/headlines effectively

n. Listen to the witness and adjust his or her questions accordingly, or was he or she wed-
ded to his or her script?

•	 Style: Did the attorney pause, move well, or modulate his or her voice? Or did they wander around 
during the exam, rush through questions, cut off the witness, or get too close to the witness? 

Note To Trainer

Making one to two positive points about an attorney’s style (such as pausing or moving well, 
modulating his or her voice), will have the dual benefit of ensuring that not all feedback is 
negative and giving the other participants something to emulate. The trainer may also point 
out something that the attorney might want to (and can) improve. If the trainer notices that 
more than one participant has a negative habit (such as wandering around during the exam, 
rushing through questions, cutting off the witness, getting too close to the witness), then he 
or she should consider making a general comment about it. Any time a trainer offers negative 
feedback, he or she should model a way to correct it.

Possible Areas the Defense Attorney Might Want to Bring out With Each Witness on Cross  

Note To Trainer These are just general areas which should result in several questions
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Possible areas to cover with Sabrina:

•	 Delay in reporting: 

 ° Had the opportunity to tell Coach immediately afterwards

 ° Had opportunities to tell others in the intervening three weeks

 ° No medical examination to confirm allegations

 ° Was after Jonathan told guys about his sexual encounters with Sabrina

a. Possible danger is that she will not admit this. However, if the attorney has a good faith 
basis to believe that this is a true fact, there does not appear to be much danger in ask-
ing the question. The attorney may be able to call one of the boys who was spreading 
the rumors if Sabrina denies.

 ° Was after she began dating Mark again

a. Again, she might deny that she is dating Mark again, so questionable as to whether 
should ask

•	 Prior relationship between Sabrina and Jonathan

 ° Had been involved with each other for six months

 ° Had engaged in consensual sex in the past

 ° Sabrina felt used by Jonathan

 ° Sabrina and Jonathan fought all the time

 ° But that did not prevent her from continuing the relationship

 ° And having consensual sex with him

 ° Explore some of the positive aspects of the relationship

•	 Sabrina has falsely accused Jonathan in the past (drug charges)

 ° The attorney will need to make a strategic decision on whether to ask about this

•	 Sabrina did not scream, shout or call for help

•	 Sabrina did not ask Coach Hamline for help when he came in

•	 Confirm the reason Jonathan was in the locker room (helps with the trespass charges)

•	 Confirm that Jonathan denied her accusations when she called him

 ° This will likely draw an objection, so the lawyer will need to have an exception to the 
hearsay rule ready (e.g., excited utterance); may not be necessary to ask since she testified 
to it in direct
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•	 A woman scorned

 ° Sabrina was mad that Jonathan asked her to be a lookout

 ° Sabrina thought Jonathan was using her

 ° Sabrina was angry that Jonathan told his friends about their sexual relations

 ° Sabrina is angry at Jonathan now

Note To Trainer
The trainer should give feedback on the tone/approach the attorney took with Sabrina. At-
torneys need to be careful in how they approach sexual assault complainants, as there is a 
risk that the judge will get angry if the lawyer appears to be attacking the witness.

Possible areas to cover with Coach Hamline: 

•	 Assault/Rape charges

 ° Saw Sabrina and Jonathan twice

 ° Did not see Jonathan hit Sabrina

 ° Sabrina did not appear to be in distress

 ° If Sabrina appeared to be in distress, he would have intervened

 ° May ask questions about Jonathan and Sabrina’s relationship

•	 Jonathan’s character

 ° Explore positive attributes about Jonathan and absence of negative ones

•	 Trespass Charge

 ° Standard practice for students to clean out locker after suspended from games

 ° Told Jonathan to clean out his locker at the end of the day

 ° Jonathan was by his locker when Coach saw him

 ° Did not order Jonathan out of the locker room when Coach first saw him

 ° Did not tell Jonathan that he was not allowed in the locker room

 ° Write disciplinary reports when a student violates a school rule

 ° Being on school grounds when not supposed to be would be a violation

 ° Did not write up a disciplinary report after seeing Jonathan in the locker room

Note To Trainer
The trainer should give feedback on the tone/approach the attorney took with Coach Ham-
line. He is likely a friendly witness, so taking an aggressive or hostile approach might not be 
effective, and in fact could be counter-productive.
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PART 2: CLOSING ARGUMENT (OPTIONAL)
After the cross-examination exercise, the trainer might ask a participant to stand up and deliver one to three minutes 
of a closing argument that incorporates the testimony from the cross-examination(s). This is to highlight the fact that 
defenders should be thinking about the close during every witness examination. There would be no need to critique the 
close; the value is in the exercise itself.

PART 3: IMPEACHMENT (OPTIONAL)
If time permits and the group size is manageable, the trainer should have participants stand and practice impeaching 
witnesses with documents/recordings and refreshing witness recollection with documents/recordings.  If there are suf-
ficient numbers of trainers, the participants can be broken into smaller groups, each presided over by a trainer who can 
give feedback to the participants and enable more people the chance to practice.  

Note To Trainer The trainer should explain that during Sabrina’s direct examination, she testifies that the 
rape occurred in the girls’ bathroom down the hall from the locker room. Impeach her.

•	 Make sure that the attorney lays the proper foundation for the prior inconsistent statement(s) 
before confronting Sabrina with it/them, using the 3 C’s method:

a. Commit the witness to the direct testimony. 

 ° (e.g., “You testified on direct examination that the sexual assault occurred in 
the bathroom.”)

b. Confront the witness with the inconsistent statement. 

 ° (e.g., “But this is not the first time you have talked about what happened that day.” 
“You spoke with a prosecutor on April 24th.” “And you told the prosecutor that the 
alleged assault occurred in the locker room.”)

c. Complete the impeachment (if she continues to deny it). 

 ° (e.g., “the prosecutor took a statement from you that day.” “And you reviewed 
that statement.”  “And made corrections.” “And in that statement, you stated 
that the rape occurred in the locker room.”)

•	 The attorney can and should also impeach with the statement Sabrina gave the police.

DISCUSSION POINTS
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Note To Trainer

The trainer can initiate another practice impeachment by telling participants “Assume that, 
despite your attempts at impeachment, Sabrina denies ever telling the officer or the prosecu-
tor that the rape occurred in the locker room – that the statement is wrong. Call any witness 
or witnesses and complete the impeachment.”

Call the Prosecutor’s Investigator (who you’ve subpoenaed) to Complete the Impeachment

•	 Lay the foundation for your witness

 ° Ms. Edge, you spoke with Sabrina Williams about this case?

 ° You spoke with her about three weeks after the alleged rape?

 ° You asked Sabrina what happened?

 ° And she gave you her account of events?

 ° You wrote down what she told you?

 ° It was her statement, correct?

 ° You didn’t add anything that she didn’t tell you?

 ° You read that statement back to her?

 ° Sabrina never told you that you got any of it wrong?

 ° Sabrina didn’t make any corrections to that statement? 

 ° And she signed it?

 ° You saw her sign it?

•	 Build your witness’s credibility

 ° Now Ms. Edge, you work for the prosecutor?

 ° You’re an investigator for the prosecutor?

 ° You’ve worked in that capacity for 2 years?

 ° This wasn’t the first time you interviewed a complaining witness?

 ° You knew this statement needed to be accurate?

 ° You knew the prosecutor was going to rely on it?

 ° Rely on it as she prepared the case for trial?

 ° You knew it was potential evidence at trial?

 ° So you wanted to make sure you got the statement right?
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•	 Complete the Impeachment 

 ° Mark, Show, Approach

 ° Ms. Edge, I’m showing you what’s been marked as Respondent’s Exhibit 1.  This is copy of Sabrina’s 
statement, correct?

 ° The statement you wrote based on what Sabrina told you?

 ° That’s Sabrina Williams’s signature on the bottom?

 ° The same one you saw her sign?

 ° At this time, Your Honor, I’d like to admit Respondent’s Exhibit 1 into evidence. (wait for approval, as-
suming no objection from the prosecutor if you’ve laid the proper foundation)

 ° In that statement, all the action takes place in the locker room, correct?

 ° Because that’s where Sabrina told you this happened?

 ° If she said this happened in the girl’s bathroom, you’d have written that?

 ° If she’d said this happened in another room down the hall from the locker room, you’d have writ-
ten that?

Call the Officer to Complete the Impeachment

•	 Lay the foundation for your witness

 ° Detective you spoke with Sabrina Williams about this case?

 ° You spoke with her about three weeks after the alleged rape?

 ° And she told you what happened?

•	 Build your witness’s credibility

 ° Now Detective, this wasn’t the first time you interviewed a complaining witness?

 ° And it wasn’t the first time you interviewed the complaining witness to a rape?

 ° You asked Sabrina what happened?

 ° And she gave you her account of events?

 ° After you spoke with her, you wrote a report?

 ° That report was based on what she told you?

•	 Complete the Impeachment 

 ° Mark, Show, Approach

 ° Officer, I’m showing you what’s been marked as Respondent’s Exhibit 1.  This is copy of your police 
report, correct?
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 ° The report you wrote?

 ° Based on what Sabrina told you?

 ° And in that report, you wrote that Sabrina was raped on the floor of the locker room?

 ° Because that’s what Sabrina told you?
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