
JTIP Unit VIII: Motions Practice
Lesson 21, Challenging Identification Testimony  
(2 to 2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the law and strategy for challenging admission of in-court and out-of-court identifi-
cation testimony. 

Objectives
Juvenile defender will:

•	 Understand state and federal constitutional, statutory, and common law grounds for suppressing or excluding 
identification testimony;

•	 Develop strategy for challenging identification testimony;

•	 Be able to recognize and challenge various identification procedures, including show-up identifications, line-
ups and photo arrays;

•	 Become familiar with social science related to identifications;
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•	 Become familiar with police procedures related to identifications; and 

•	 Be able to present expert testimony related to eyewitness identifications.

Training Materials:
•	 State/local statutes, rules, cases, and/or guidelines governing: 

1) Motions to suppress identifications (trainer to provide); 

2) Admission of eyewitness expert testimony (trainer to provide); and 

3) Identification procedures (trainer to provide)

•	 Forensic Exercise: Challenging Identification Testimony 

 ° Part 1: Bases for Suppression of Identification

 ° Part 2: Courtroom Exercises – Challenging Identifications 

 ° Case File: 

•	 Police Report

•	 Line-up Report

•	 Investigative Memo

•	 Statement of Mrs. Victor Gonzalez

•	 Sunnydale Police Special Order

•	 Sunnydale Line-up/Photo-Spread Advisory Form

•	 Eyewitness Expert Report

•	 Bases for Suppression Arguments (Optional Handout to use at Conclusion of Forensic Exercise)

•	 Bibliography

Supplemental Materials:
•	 State	v.	Henderson, 27 A.3d 872 (N.J. 2011)

•	 Perry	v.	New	Hampshire, 565 U.S.___, 132 S.Ct. 716 (2012) 

•	 U.S.	Dep’t	of	JUStice	&	Nat’l	iNSt.	of	JUStice,	eyewitNeSS	eviDeNce:	a	GUiDe	for	law	eNforcemeNt	(1999)

•	 Gary	l.	wellS,	NaNcy	K.	Steblay	&	JeNNifer	e.	DySart,	a	teSt	of	the	SimUltaNeoUS	vS.	SeqUeNtial	liNeUp	methoDS:	aN	
iNitial	report	of	the	aJS	NatioNal	eyewitNeSS	iDeNtificatioN	fielD	StUDieS	(2011)

•	 State Cases Modifying, Providing Alternatives to or Rejecting the Manson	v.	Brathwaite/Biggers Factors 

•	 Jurisdictional Case Law Summaries Re: Willingness to Allow Expert Testimony on the Reliability of Eyewitness 
Identifications

•	 Sample Memorandum in Support of Motion to Suppress Identification
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Trainer’s Overview

The trainer should consider conducting this lesson with an expert on eyewitness identifications. As this is a complex 
area of law that is constantly evolving, it is important that the trainer check for new federal and state decisions that 
may impact the local jurisdiction. 

I. Introductory Discussion (10 minutes)

•	 The trainer should facilitate a discussion on the importance of challenging identification testimony, the dif-
ferent kinds of identification procedures and the constitutional and other doctrines that apply to the use of 
identification testimony at trial.

A. Identification Procedures

B. Doctrines for Suppressing and Excluding Identification

II. Due Process Grounds for Suppressing an Identification (20 minutes)

•	 The trainer should describe the inquiry used to determine due process violations, discuss practices/conduct 
that may create a suggestive identification, review reliability factors for identifications and describe in-court 
identification procedures.

A. The Due Process Standard: Undue Suggestivity and Reliability

B. Suggestivity of Specific Identification Procedures

C. Reliability Factors

D. In-Court Identification with “Independent Source” 

E. Examining	Perry	v.	New	Hampshire

III. Challenging Eyewitness Testimony at Trial (15 minutes)

•	 The trainer should provide examples of common areas of cross for eyewitnesses and their identification testi-
mony, review the types of investigation to conduct in order to identify suggestive identification practices and 
provide general tips on how to conduct an effective cross-examination. The trainer should also explain why he 
or she might want his or her client excused from the courtroom.

A. Cross-Examination of the Eyewitness 

B. Cross-Examination of Law Enforcement

C. General Tips for Cross-Examination

D. Excusing Client from ID Suppression Hearing
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IV. Raising Fallibility of Eyewitness Identification: Expert Testimony (15 minutes)

•	 The trainer should explain the benefits of eyewitness identification experts and provide examples of the types 
of issues they can challenge. The trainer should then offer an overview of the scientific research related to 
identifications and highlight recent developments in the law.

A. Eyewitness Identification Experts

B. Standard for Admission of Expert Testimony

C. Science

V. Forensic Exercises: Challenging Identification Testimony (1-1.5 hours)

 ° This exercise consists of two parts: Part 1: Bases for Suppression of Identification, and Part 2: Court-
room Exercises – Challenging Identifications. Depending on time and participants the trainer may 
decide to use only Part 1 or Part 2. This exercise may be done in either the large group or in small 
groups headed by facilitators. The materials required for each part of the exercise are as follows:

Part 1: Bases for Suppression of Identification

 ° The trainer should instruct the participants that they will have 10-15 minutes to review the case materials and 
jot down possible theories/arguments for suppression or exclusion of the identification. The trainer should 
then facilitate a discussion about the legal bases for the suppression or exclusion of the identification testi-
mony. Participants should also identify what witnesses they would call in support of a Motion to Suppress.  

 ° The materials required for each part of the exercise are as follows:

•	 Police Report

•	 Line-up Report

•	 Investigative Memo

•	 Statement of Mrs. Victor Gonzalez

•	 Sunnydale Police Special Order 

•	 Sunnydale Line-up/Photo-Spread Advisory Form

Part 2: Courtroom Exercises – Challenging Identifications

 ° The trainer should decide whether to have participants prepare for a suppression hearing or pre pare to 
challenge the eyewitness testimony at trial. 

 ° In either scenario, the trainer should divide the participants and give them 10-15 minutes to develop one 
or more of the following, based on the materials: a direct or cross-examinations, an opening statement, a 
motions argument, or a closing argument.

 ° The materials required for each part of the exercise are as follows:

•	 All materials from Case File in Part I above

•	 Eyewitness Expert Report
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Trainer Notes
I. Introductory Discussion 

Note To Trainer

The trainer should identify the goals of this training to include: 

•	 Facilitating a discussion on the importance of challenging identification testimony;

•	 Recognizing different kinds of identification procedures; and 

•	 Introducing constitutional and other relevant doctrines that apply to the use of identifi-
cation testimony at trial.

Erroneous identifications account for over 75% of wrongful convictions where the defendant is exonerated through 
DNA evidence. iNNoceNce	proJect,	beNJamiN	carDozo	School	of	law,	reevalUatiNG	liNeUpS:	why	witNeSSeS	maKe	miStaKeS	aND	
how	to	reDUce	the	chaNce	of	a	miSiDeNtificatioN	(2009), http://www.innocenceproject.org/docs/Eyewitness_ID_Report.
pdf; see	also www.innocenceproject.org/understand/Eyewitness-Misidentification.php (last visited 7/2/12). 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
the basic types of police procedures that produce an out-of-court identification?” The 
trainer should then use the following Training Notes to guide the discussion. 

A. Identification Procedures 

•	 Show-ups

 ° A witness is shown the suspected youth and is asked whether the youth was the perpetrator. These 
are often single-suspect identifications, but may also involve a succession of suspects. These identi-
fications often take place at or near the scene of the alleged offense.

•	 Photograph Identification Procedure 

 ° A witness is either shown a group of photos, usually a photo array, and is asked to choose the 
perpetrator; or

 ° A witness is shown a single photograph and asked to indicate whether the person from the photo 
was the perpetrator. 

•	 Line-ups

 ° Witness observes the youth while he or she is standing among a group of 5-10 people and is asked 
to identify the perpetrator.

B. Doctrines for Suppressing and Excluding Identification

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
the constitutional and other doctrines for suppressing and excluding identifications?” The 
trainer should facilitate a quick brainstorm with the group on the doctrinal bases for sup-
pressing and excluding identifications. The trainer should then use the following Training 
Notes to guide the discussion. 
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•	 Due Process 

 ° The Due Process Clause of the Fifth (and Fourteenth) Amendment forbids a line-up that is unneces-
sarily suggestive and conducive to irreparable mistaken identification. Stovall	v.	Denno, 388 U.S. 293 
(1967); Foster	v.	California, 394 U.S. 440 (1969).

 ° In Neil	v.	Biggers, the Supreme Court articulated the due process concern that requires the exclusion 
of identification evidence: “It is the likelihood of misidentification which violates a defendant’s right 
to due process…Suggestive confrontations are disapproved because they increase the likelihood of 
misidentification, and unnecessarily suggestive ones are condemned for the further reason that the 
increased chance of misidentification is gratuitous.” 409 U.S. 188, 198 (1972). The Court stated the 
central question is whether “under the ‘totality of the circumstances’ the identification [procedure] 
was reliable even though the confrontation procedure was suggestive,” and identified five reliabil-
ity factors to determine if the identification is reliable notwithstanding the suggestiveness of the 
confrontation. Id. at 199. 

 ° Building upon Biggers, the Court in	Manson	v.	Brathwaite stated: “Reliability is the linchpin in 
determining the admissibility of identification testimony,” and adopted the Biggers	two-part inquiry 
and reliability factors as the due process test that courts must follow to determine admissibility of 
identification evidence. Manson	v.	Brathwaite, 432 U.S. 98, 114 (1977). 

 ° More recently, to resolve a split among the Courts of Appeals, the Court held “the Due Process 
Clause does	not	require a preliminary judicial inquiry into the reliability of an eyewitness identi-
fication when the identification was not procured under unnecessarily suggestive circumstances 
arranged by law enforcement.” Perry	v.	New	Hampshire, 565 U.S. at ____, 132 S.Ct. 716, 729 (2012) 
(emphasis added). 

Caution

While Perry is limiting and does not require inquiry into the suggestive conduct of non-state 
actors, state constitutions and court decisions may afford greater protections for clients. 
See,	e.g.,	State	v.	Henderson, 27 A.3d 872 (N.J. 2011); State	v.	Chen, 27 A.3d 930 (N.J. 2011) 
(providing expanded due process protections under the New Jersey Constitution). Conse-
quently, defenders should always review case and statutory law for updates. Perry abrogates 
the holdings by the First, Second, and Sixth Circuits that due process requires federal courts 
to scrutinize all suggestive identification procedures, not just those orchestrated by the 
police, but it remains to be seen how these federal courts will apply the decision. See	United	
States	v.	Bouthot, 878 F.2d 1506, 1516, (1st Cir. 1989)	abrogated	by	Perry	v.	New	Hampshire, 
565 U.S. at ____, 132 S.Ct. 716 (2012); Dunnigan	v.	Keane,	137 F.3d 117, 128 (2d Cir. 1998) 
abrogated	by	Perry	v.	New	Hampshire,	565 U.S. at ____, 132 S.Ct. 716 (2012); Thigpen	v.	
Cory, 804 F.2d 893, 895 (6th Cir.1986), abrogated	by	Perry	v.	New	Hampshire, 565 U.S. at 
____, 132 S.Ct. 716 (2012). See	also discussion	infra Part II.E on Perry	v.	New	Hampshire, 
565 U.S. at ____, 132 S.Ct. 716, 729 (2012). 
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•	 Unreliable as a Matter of Evidentiary Law and Due Process

 ° Identifications are only admissible as probative evidence if there is indicia of reliability. See	Beatty	
v.	United	States, 544 A.2d 699, 702 (D.C. 1988). If the identification fails to meet the due process 
standard mandated by Manson	v.	Brathwaite	and Biggers, and the identification standing alone is 
the only probative evidence, it lacks the degree of reliability sufficient to sustain a conviction. Id.	See	
also	State	v.	Mitake, 638 P.2d 324, 327 (Haw. 1981) (stating that any identification evidence tainted 
by the suggestive confrontation procedures and without indicia of reliability is inadmissible as a 
matter of law). 

 ° Even without suggestive police conduct, an identification that is so unreliable as to lack probative value 
may violate the Due Process Clause of the Fifth and Fourteenth Amendments and must be suppressed. 
See	State	v.	Henderson, 27 A.3d 872, 909 (N.J. 2011) (“[W]e find that non-State actors like co-witness-
es and other sources of information can affect the independent nature and reliability of identification 
evidence and inflate witness confidence – in the same way that law enforcement feedback can.”);	
State	v.	Chen, 27 A.3d 930 (N.J. 2011) (Where an identification is made under highly suggestive 
circumstances, though not caused by state action, and poses a significant risk of misidentification, a 
trial court, upon request, should conduct a hearing on the reliability of the identification to assess if 
the probative value is substantially outweighed by the risk of prejudice); see	also	Sheffield	v.	United	
States, 397 A.2d 963, 968 n. 4 (D.C. 1979) (“[w]e are cognizant that the admission in evidence of a pre-
trial identification (not involving governmental action) which is so unduly suggestive as to deprive that 
identification of probative value may give rise to constitutional concerns under the Due Process Clause 
of the Fifth Amendment”); Commonwealth	v.	Jones, 666 N.E.2d 994 (Mass. 1996) (noting that common 
law principles of fairness dictate that an unreliable identification arising from especially suggestive 
circumstances, although not caused by state action, should not be admitted). 

 ° An identification may be inadmissible simply because it is unreliable per the rules of evidence. This 
challenge is essentially one of simple relevance – an inherently weak or unreliable identification lacks 
probative value. See	State	v.	Chen,	27 A.3d 930, 937 (N.J. 2011) (relying on the New Jersey Rules of 
Evidence to explain that only relevant evidence is admissible, relevance being a function of probative 
value with a “tendency in reason to prove or disprove any fact of consequence to the determination of 
the action.”); see	also	Sheffield	v.	United	States,	397 A.2d 963, 967 (D.C. 1979) (stating that a defen-
dant may challenge the admission of identification testimony on the grounds that under the law of evi-
dence the testimony is so inherently weak or unreliable as to lack probative value.”); Johnson	v.	State, 
206 A.2d 138, 142 (Md. 1965) (Testimony of an extrajudicial identification is admissible as an exception 
to the hearsay rule under some circumstances, where identification is such as to preclude any suspicion 
of unfairness or unreliability); see,	e.g.,	In	re	L.D.O., 400 A.2d 1055, 1056-58) (D.C. 1979) (rendering a 
prior identification unreliable and thus inadmissible because the identifying witness testified that he 
was not certain of his prior identification either at the time it was made or at trial). 

•	 Fourth Amendment 

 ° When evidence is obtained as a result of an illegal arrest or unlawful Terry stop, it is considered the 
fruit of a Fourth Amendment violation and must be excluded at trial. Wong	Sun	v.	United	States, 371 
U.S. 471, 488 (1963). This rule applies equally to tangible evidence and identifications.	See	United	
States	v.	Crews, 445 U.S. 463, 470-73 (1980). Any testimony regarding the out-of-court identification 
must be suppressed as the “fruit of the poisonous tree.” Id.	
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•	 Sixth Amendment 

 ° After the right to counsel has attached, the youth is entitled to the presence of counsel at a line-up 
or show-up. United	States	v.	Wade, 388 U.S. 218 (1967). Therefore, any testimony regarding an out-
of-court identification procedure that occurred without counsel present, after the right to counsel has 
attached, must be suppressed as a Sixth Amendment violation. 

 ° The Sixth Amendment right to counsel applies to any line-up that occurs “at or after the initiation 
of adversary judicial criminal proceedings – whether by way of formal charge, preliminary hearing, 
indictment, information or arraignment.” Gilbert	v.	California, 388 U.S. 263 (1967);	Kirby	v.	Illinois, 
406 U.S. 682, 689 (1972). 

II. Due Process Grounds for Suppressing an Identification 

A. The Due Process Standard: Undue Suggestivity and Reliability

•	 In	Manson	v.	Brathwaite,	the Supreme Court adopted a two-step inquiry and five reliability factors, first 
articulated in Neil	v.	Biggers, as the due process test that courts must follow to determine admissibility 
of eyewitness identifications.	Manson	v.	Brathwaite, 432 U.S. 98, 114 (1977); see also Neil	v.	Biggers, 
409 U.S. 188, 199 (1972). 

•	 Two-Step Inquiry: To determine whether the admission of an eyewitness identification would violate 
due process, there is a two step inquiry:

1. Was it unduly suggestive? 

2. Even if it was unduly suggestive, under the ‘totality of the circumstances’ was it nevertheless reliable? 
Under the due process standard, reliability is the linchpin to admissible identification testimony. See	
Manson	v.	Brathwaite, 432 U.S. 98, 113-14 (1977). Identification procedures that are unduly suggestive 
may render the identification unreliable and inadmissible as evidence at trial. 

•	 Undue suggestivity is necessary, but not enough for pretrial suppression of identification testimony. 
See	Perry	v.	New	Hampshire, 565 U.S. ____ 132 S. Ct. 716 (2012) (requiring police misconduct).

Note To Trainer For an articulation of the five reliability factors, see	infra Section II.C. 

B. Suggestivity of Specific Identification Procedures 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some common police practices or conduct that would create a suggestive identification pro-
cedure?” The trainer should then use the following Training Notes to guide the discussion. 
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•	 Show-ups

 ° The Supreme Court recognizes single-suspect show-up identification procedures as inherently sug-
gestive. See	United	States	v.	Wade, 388 U.S. 218, 229, 234 (1967); Stovall	v.	Denno,	388 U.S. 293, 
302 (1967); see	also	Kirby	v.	Illinois, 406 U.S. 682, 699 (1972) (Brennan, J., dissenting).

 ° Inherent suggestivity is heightened when police give a witness additional reasons to believe that the 
person shown is the perpetrator. For example:

a. Using suggestive language like: “This is him, isn’t it?” See	Velez	v.	Schmer, 724 F.2d 249 (1st Cir. 1984).

b. Showing suspects together and allowing witnesses to view them as a group. See	United	States	
v.	Brownlee, 454 F.3d 131 (3d Cir. 2006); Velez	v.	Schmer, 724 F.2d 249 (1st Cir. 1984); People	v.	
Adams, 423 N.E.2d 379, 382 (N.Y. 1981). 

c. Showing the witness a suspect similar to the description provided, flanked by uniformed officers. 
See	State	v.	Moore, 540 S.E.2d 445, 448 (2000). 

 ° Inherent suggestivity is heightened when police give the impression that they are certain of the 
youth’s guilt.

a. Suspects are handcuffed and surrounded by officers during the show-up.	See	United	States	v.	
Brownlee, 454 F.3d 131 (3d Cir. 2006); Clark	v.	Caspari, 274 F.3d 507, 511 (8th Cir. 2001). 

b. Suspect is in a jail cell during the show-up. United	States	ex	rel.	Hudson	v.	Brierton, 699 F.2d 917 
(7th Cir. 1983).

•	 Photographic Identifications

 ° Single Photograph Identifications: Single photograph identification procedures are highly sugges-
tive. Generally such procedures should be found unduly suggestive, especially since it is easy for the 
police to pull together a photo array to show the witness (absent exigent circumstances). See	Sim-
mons	v.	United	States, 390 U.S. 377, 383 (1968); see	also	Manson	v.	Brathwaite, 432 U.S. 98 (1977); 
United	States	v.	Dailey, 524 F.2d 911, 914 (8th Cir. 1975); State	v.	Al-Bayyinah, 567 S.E.2d 120, 124 
(N.C. 2002). 

 ° Photo Array Identifications are extremely suggestive if:

a. The suspect’s photograph in an array is the only one that matches the description given of the 
perpetrator. See	Bernal	v.	People, 44 P.3d 184, 193 (Colo. 2002).

b. Certain features of your client stand out in his or her photograph in comparison to other youth in 
their photographs. See	United	States	v.	Gidley, 527 F.2d 1345, 1350 (5th Cir. 1976).

c. The quality of your client’s photograph differs from other photographs in the array. See	Hen-
derson	v.	United	States, 527 A.2d 1262, 1268 (D.C. 1987); see	also U.S.	DepartmeNt	of	JUStice,	
NatioNal	iNStitUte	of	JUStice,	eyewitNeSS	eviDeNce:	a	GUiDe	for	law	eNforcemeNt	29	 (1999) (“DOJ	
Guidelines”).
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Note To Trainer The	DOJ	Guidelines are included in the Supplemental Materials for this lesson.

 ° Compiling and displaying the photo array: Photo arrays should contain a	minimum	of four “fillers” 
(non-suspects). DOJ	Guidelines, at 30. When showing the witness a photo array, the witness should 
be shown the photos one at a time so the witness does not think there is a need to select the person 
that looks most like the perpetrator.	Id.	at 29.

•	 Line-ups

 ° A line-up may be suggestive where the youth’s appearance makes him or her stand out from the others 
in line (e.g., age, race, skin complexion, height, weight, attire, etc.).	See	In	re	L.G.T.,	735 A.2d 957, 959 
(D.C. 1999). This becomes especially suggestive when a particular distinctive aspect about the youth 
fits the description given of the perpetrator. See	Raheem	v.	Kelly, 257 F.3d 122, 134 (2d Cir. 2001). 

 ° The DOJ	Guidelines provide that a line-up should: 

a. Only contain one suspect;

b. Be comprised of people who fit the general description given by the witness; and

c. Contain a minimum	of four “fillers” (non-suspects). DOJ	Guidelines	at 30.

 ° It is impermissibly suggestive for police to conduct a line-up where witnesses are present during 
another witness’ viewing of a line-up. See	United	States	v.	Wade, 388 U.S. 218, 234 (1967) (dictum). 

•	 Multiple Procedures

 ° Witnesses are sometimes asked to make more than one identification. For instance, a witness may 
identify the youth at a show-up and then later at a line-up, or in multiple successive photo arrays. 
Repetitive identification procedures give rise to suggestivity, allowing the witness to recognize the 
youth from prior viewings rather than from the crime scene. See	Foster	v.	California, 394 U.S. 440 
(1969) (providing that an unduly suggestive procedure existed where the same suspect participated 
in two different line-ups).

•	 Other Police Tactics that May Be Consciously/Unconsciously Suggestive to Witnesses

 ° Police conducting an identification procedure who know who the suspect is may inadvertently signal 
selection to the witness.	See	G.L. Wells et al., Eyewitness	identification	procedures:	Recommenda-
tions	for	line-ups	and	photo	spreads.	22 l.	&	hUm.	behav. 1, 1-39 (1998).

 ° Improper confirmation, e.g., “That was the right one.” See G.L. Wells & A. L. Bradfield, “Good,	You	
Identified	the	Suspect”:	Feedback	to	Eyewitnesses	Distorts	Their	Reports	of	the	Witnessing	Experi-
ence, 83	J.	applieD	pSychol. 360 (1998). 

 ° Allowing witnesses to see writing or other information about previous arrests of the suspect. See	
DOJ	Guidelines, at 30. 
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•	 Steps police can take to reduce the likelihood of an unreliable identification.	See	DOJ	Guidelines, at 27-
37. A defender should cross-examine officers on their failure to take any or all of these steps:

 ° When multiple witnesses are involved, separate them and instruct them not to discuss the event 
with other witnesses. 

 ° Caution the witness that the perpetrator may not be in the show-up/photo array/line-up.

 ° Inform the witness that regardless of whether an identification is made, the police will continue to 
investigate the incident.

 ° Obtain and document statement of certainty for both identifications and non-identifications.

 ° Avoid reporting any information about the individual the witness has selected until after obtaining 
the witness’ statement of certainty. 

C. Reliability Factors

Note To Trainer

The trainer should check local case and statutory law to determine at what stage of the 
Motion to Suppress the court will consider reliability factors. In some jurisdictions, the court 
considers suggestibility and reliability at the same time; in others, the court will only permit 
evidence relating to reliability after a finding that the out-of-court identification procedures 
were suggestive. The 2012 Supreme Court decision Perry	v.	New	Hampshire,	565 U.S. at 
____, 132 S.Ct. 716 (2012), will likely affect some courts’ approaches in this area, because 
Perry holds that courts do not need to conduct an inquiry into the reliability of an identifica-
tion unless there was improper police action. However, as noted above, state courts are able 
to provide greater due process protections than those afforded under federal law. 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What factors 
would enhance or detract from the reliability of an out-of-court identification? What facts 
would suggest that an identification was reliable or unreliable?” The trainer should then use 
the following Training Notes to guide the discussion. 

•	 In Manson	v.	Brathwaite, the Supreme Court adopted five reliability factors laid out in Biggers to assess 
whether an eyewitness identification possesses sufficient aspects of reliability, notwithstanding the sugges-
tiveness of the confrontation. 432 U.S. 98, 114 (1977); see	also	Neil	v.	Biggers, 409 U.S. 188, 199 (1972). 

•	 Biggers/Manson v. Brathwaite Reliability Factors:

1. Witness’ opportunity to view the perpetrator at the time of the alleged offense

2. Witness’ degree of attention

3. Accuracy of the witness’ prior description of the suspect

4. Certainty of the witness at the time of identification 

5. Time between the crime and the identification procedure 
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 ° The Court concluded these five factors should be utilized to ensure that there was not a “very sub-
stantial likelihood of irreparable misidentification.” Manson	v.	Brathwaite, 432 U.S. at 116 (internal 
quotations omitted); see	also	Neil	v.	Biggers, 409 U.S. at 199-200; Simmons	v.	United	States, 390 
U.S. 377, 385 (1968).

Note To Trainer

The trainer should note that current legal analysis and scientific research since Manson	
v.	Brathwaite,	432 U.S. 98 (1977), have led some state courts to move beyond its holding. 
Consequently, while Perry is limiting and does not require inquiry into the suggestive conduct 
of non-state actors, state constitutions, and court decisions may afford greater due process 
protections for clients. The trainer should research the current status of law on eyewitness 
identification in the jurisdiction where the training is held, and defenders should be advised 
to research updates in case and statutory law when making arguments. A handout on “State 
Cases Modifying, Providing Alternatives to or Rejecting the	Manson	v.	Brathwaite/Biggers 
Factors” is provided in the Supplemental Materials.

•	 Subsequent to Brathwaite, courts have accepted that additional factors should be considered, and still 
some courts have called into question some of the Biggers/Brathwaite factors. See	generally	State	v.	
Henderson, 27 A.3d 872, 918 (N.J. 2011) (“Three of those factors – the opportunity to view the crime, 
the witness’ degree of attention, and the level of certainty at the time of the identification – rely on self-
reporting by eyewitnesses, and research has shown that those reports can be skewed by the suggestive 
procedures themselves and thus may not be reliable.).

•	 Other Factors to Consider:

 ° Cross-racial identification: Where the victim and perpetrator are different races, counsel should 
introduce research on cross-racial identifications. Research shows that people are less able to 
recognize faces of a different race than their own due to a phenomenon known as “own-race bias.”1  
In a recent case, the Supreme Court of New Jersey held that an instruction on the unreliability of 
cross-racial identification should be given “whenever cross-racial identification is in issue.” State	v.	
Henderson, 27 A.3d 872, 922 (N.J. 2011). This case extended a rule established in State	v.	Cromedy	
that required cross-racial identification instruction only when such an identification is a “critical is-
sue” and an identification is uncorroborated by other evidence.2 

 ° Identification of strangers: The Supreme Court recognized that there are problems with eyewit-
ness identification involving a witness’ recollection of a stranger. In particular, such recollections 
“can be easily distorted by the circumstances or by later actions of the police.” Manson	v.	Brath-
waite,	432 U.S. 98, 112 (1977).3 

1	See elizabeth	loftUS,	eyewitNeSS	teStimoNy § 4.9 (1997 & Supp.1999); C.A. Meissner & J.C. Brigham,	Thirty	Years	Of	Investigating	The	Own-Race	Bias	In	Memory	For	Faces:	A	Meta-
Analytic	Review,	7 pSychol.	pUb.	pol’y	&	l.	3 (2001).
2 727 A.2d 457, 467 (N.J. 1999); see	also	Commonwealth	v.	Zimmerman, 804 N.E.2d 336, 344 (Mass. 2004) (Cordy, J., concurring) (noting the unreliability of cross-racial identification is 
a subject “beyond the ordinary experience and knowledge of the average juror”) (internal quotations omitted); Harvey Gee, Cross-Racial Eyewitness Identification, Jury Instruction and 
Justice, 11	rUtGerS	race	&	l.	rev.	70 (2009); Sheri Lynn Johnson, Cross-Racial	Identification	Errors	in	Criminal	Cases, 69	corNell	l.	rev. 934 (1984).
3 See	also	United	States	v.	Wade, 388 U.S. 218, 228 (1967) (“The identification of strangers is proverbially untrustworthy.”); Newsome	v.	McCabe,	319 F.3d 301, 306 (7th Cir. 2003). See	
generally felix	fraNKfUrter,	the	caSe	of	Sacco	aND	vaNzetti	(1927) quoted	in	United	States	v.	Wade, 388 U.S. 218 (1967).
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 ° Weapons Focus: An eyewitness may be so focused on the gun that he or she was not aware of 
perpetrator’s appearance. Research has shown that the presence of a weapon reduces the reliability 
of an identification, because the witness may have less ability to describe the person holding the 
weapon than the weapon itself. See,	e.g., Elizabeth F. Loftus, et al., Some	Facts	about	Weapon	Fo-
cus, 11 l.	&	hUm.	behav.	55, 55-62 (1987); see	also	State	v.	Henderson, 27 A.3d 872 (N.J. 2011); State	
v.	Copeland,	226 S.W.3d 287, 302 (Tenn. 2007). 

 ° Violence: Research has shown that violence can affect memory. Specifically, studies show that 
violence can enhance a person’s memories for the gist of the event and also impair a person’s 
memories for the details of an event. S.A. Christianson & E.F. Loftus, Memory	for	Traumatic	Events, 1 
J.	applieD	coGNitive	pSychol. 225 (1987).

 ° Length of time between event and identification: Studies show that witness memory for an 
event begins to deteriorate rapidly after an event and then ultimately levels off. In addition, a wit-
ness’ memory may be affected by post-event information he or she receives in between the event 
and the identification. See elizabeth	loftUS,	eyewitNeSS	teStimoNy	(1996). 

•	 Certainty Does Not Mean Reliability

 ° Although the Brathwaite/Biggers factors attributed reliability to an eyewitness’ certainty at the time 
of an identification, dissent existed against adopting that criteria. See	Manson	v.	Brathwaite, 432 
U.S. 98, 130 (1977) (Marshall, J., dissenting). Justice Marshall, joined by Justice Brennan in dissent 
stated: “Another factor on which the Court relies[,] the witness’ degree of certainty in making the 
identification[,] is worthless as an indicator that he is correct.”	See	also	Watkins	v.	Sowders, 449 
U.S. 341, 352 (1981) (Brennan, J., dissenting) (“Eyewitness testimony is likely to be believed by 
jurors, especially when it is offered with a high level of confidence, even though the accuracy of an 
eyewitness and the confidence of that witness may not be related to one another at all.”). 

 ° Subsequent to the Brathwaite decision, many courts relying on scientific research have held that 
eyewitness certainty is not a factor that should be considered in assessing reliability.4 Defense at-
torneys should challenge all facets of identification, even if the witness proclaims absolute certainty.

Note To Trainer A full discussion of research related to eyewitness identification can be found in State	v.	
Henderson, 27 A.3d 872 (N.J. 2011), which is included in the Supplemental Materials. 

D. In-Court Identification with “Independent Source”

•	 Any subsequent in-court identifications must be free of the taint of the illegally obtained out-of-court 
identification. See	United	States	v.	Crews, 445 U.S. 463, 472-73 (1980) (dictum). Thus, if the defender is 
successful at suppressing the out-of-court identification, the defender should also attempt to suppress 
the in-court identification as tainted. 

4 State	v.	Anderson, 276 P.3d 200 (Kan. 2012); Brodes	v.	State, 614 S.E.2d 766, 771 (Ga. 2005); In	re	As.	H., 851 A.2d 456, 458 (D.C. 2004); Commonwealth	v.	Santoli, 680 N.E.2d 1116, 
1121 (Mass. 1997);	Newsome	v.	McCabe,	319 F.3d 301, 305 (7th Cir. 2003); see	also R. K. Bothwell, K. A. Deffenbacher & J. C. Brigham, Correlation	Of	Eyewitness	Accuracy	and
	Confidence:	Optimality	Hypothesis	Revisited, 72 J.	applieD	pSychol.	691, 691-695 (1987); Kenneth Deffenbacher, Eyewitness Accuracy and Confidence: Can We Infer Anything About 
Their Relationship? 4 Law & HUm. Behav. 243, 258 (1980); Gary L. Wells, Elizabeth A. Olson, & Steve D. Charman, Distorted	Eyewitness	Reports	as	Functions	of	Feedback	&	Delay	9 
J.	of	experimeNtal	pSychol:	applieD 42, 51 (2003).
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•	 Even if the out-of-court identification procedure violated due process, an in-court identification by the 
same eyewitness may still be admissible if it has an “independent source.” The question is: Did 
the eyewitness have a sufficient opportunity to view the suspect during the commission of 
the crime, independent of viewing during the tainted out-of-court identification procedure? 
United	States	v.	Wade, 388 U.S. 218, 240, 242 (1967) (holding that where an out-of-court identification 
has been suppressed on Sixth Amendment grounds, any subsequent in-court identification must also 
be suppressed unless the prosecution can show “by clear and convincing evidence” that the in-court 
identification has an “independent source.”); see	Simmons	v.	United	States, 390 U.S. 377, 384 (1968) 
(holding that when deciding whether to allow a courtroom identification following a suggestive pre-trial 
identification, the judge should examine whether the earlier identification was “so impermissibly sug-
gestive as to give rise to a very substantial likelihood of irreparable misidentification.”).5  

E. Examining Perry v. New Hampshire

•	 In January 2012, the United States Supreme Court issued an opinion holding that due process does not 
require courts to conduct an inquiry into the reliability of an identification made under unnecessarily 
suggestive circumstances unless there was improper police action. In Perry, an eyewitness was being 
questioned in her apartment by a police officer. When asked to describe the offender, the eyewitness 
pointed to the outside parking lot and said that the man she saw committing the offense was standing 
next to a police officer. The Court found that the police did not arrange this identification and held that 
the absence of any improper police action precluded a pre-trial challenge.

•	 The Court held that it is for the jury, not the judge, to determine the reliability of evidence and noted 
that other safeguards built into the adversary system caution juries against placing undue weight on 
eyewitness testimony of questionable reliability. Id. at 719. Those safeguards include the right to coun-
sel, the right to cross-examine eyewitnesses, eyewitness-specific jury instructions and protective rules 
of evidence. Id.	at 719-720.

•	 Justice Sotomayor, the lone dissenter, argued that concerns with the adequacy of the due process rule 
“should have deepened” based on a “vast body of scientific literature,” and concluded that the passage 
of time has “cast doubt on the empirical premises of our precedents.” Id.	at 738 (Sotomayor, J., dissent-
ing). Particularly, Justice Sotomayor expressed concern with an eyewitness’ artificially inflated confi-
dence in an identification, as it complicates the jury’s task of assessing witness credibility and reliability.

Note To Trainer

While Perry does not require inquiry into the suggestive conduct of non-state actors, greater 
protections can be afforded by state courts. Giving voice to Justice Sotomayor’s concerns, 
two recent New Jersey Supreme Court cases, Henderson and Chen, provide expanded due 
process protections.	See	e.g.,	State	v.	Henderson,	27 A.3d 872 (N.J. 2011);	State	v.	Chen, 27 
A.3d 930 (N.J. 2011). 

 ° As a result of the holding in Perry, attorneys should scrutinize all police action in an identification 
procedure and, if the facts appear to warrant it, allege improper behavior.

5 See	also	United	States	v.	Crews, 445 U.S. 463, 468 (1980) (noting that evidence acquired by the police after an initial Fourth Amendment violation is fruit of the poisonous tree and 
must be suppressed unless there is a finding that the identification rests on an independent recollection uninfluenced by pre-trial identifications.); Manson	v.	Brathwaite,	432 U.S. 98, 
122 (1977) (Marshall, J., dissenting) (“The inquiry mandated by Simmons is similar to the independent-source test used in Wade where an in-court identification is sought following an 
uncounseled line-up. In both cases, the issue is whether the witness is identifying the defendant solely on the basis of his memory of events at the time of the crime, or whether he is 
merely remembering the person he picked out in a pretrial procedure.”).
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 ° Attorneys should consult state and federal case law to determine whether they can argue that a failure to 
take action constitutes improper behavior. For example: an eyewitness teacher is shown a picture of the 
suspected student by the principal after the student is arrested but before the teacher views a line-up.  
An attorney may argue that the officers had a duty to prevent this by admonishing the principal and/or the 
teacher, especially if the officers had contact with the school administrators throughout the investigation.

 ° Attorneys should argue for a narrow construction of Perry. For example, if a case involves suggestive 
conditions that were created by officers (show-up or unfair line-up) as well as ones that were not 
(e.g., witness sees a picture of the suspect in the newspaper), the attorney should ask the judge to 
consider all of the factors, not just the ones arranged by the police. Perry addresses the right to a 
preliminary hearing; it does not require courts to ignore existing evidence in that hearing.

Note To Trainer The trainer should engage participants in an interactive discussion by asking them other pos-
sible ways they can think of to limit Perry. 

III. Challenging  Eyewitness Testimony at Trial 

Note To Trainer

In a bench trial, even though a judge may have denied a motion to suppress the identifi-
cation, the defender should not abandon his or her attacks on its reliability at trial. The 
Brathwaite/Biggers analysis at suppression goes to whether the ID is sufficiently reliable for 
admission to the fact-finder; once admitted, the government still has the burden of demon-
strating its reliability beyond a reasonable doubt and the defender, therefore, has the obliga-
tion to challenge reliability through cross-examination and in closing argument. 

A. Cross-Examination of the Eyewitness

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
some common areas of cross-examination for the eyewitness at trial regarding his or her 
identification testimony?” The trainer should then use the following Training Notes to guide 
the discussion. 

•	 Areas for Cross-Examination:	Brathwaite/Biggers Reliability Factors and Additional Factors Considered 
by Post-Brathwaite Courts. 

 °  Opportunity of witness to view suspect at time of crime:

a. Lighting

b. Obstructions

c. Distance

d. Condition of witness: did he or she wear glasses; had he or she just been woken up from a deep 
sleep; was he or she under the influence of drugs or alcohol; what was his or her state of mind 
(e.g., scared)

e. Length of time viewing offense/youth
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 ° Witness’ degree of attention (e.g., scared and distracted)

 ° Witness’ focus on weapon

 ° Accuracy of witness’ prior description of suspect

 ° Level of certainty of witness at confrontation 

 ° Length of time between crime and confrontation

 ° Bolstering of identification by other witnesses or police

a. NOTE: This can be subtle (e.g., viewing suspect in a group with other witnesses; officer says 
they will contact the witness when they “have a break in the case” and then does later contact 
the witness – witness assumes the suspect in custody/in photo was the perpetrator).

 ° Initial identification was tentative but became stronger with the passage of time

 ° Witness initially told police after the crime that he or she would be unable to identify a suspect

Practice Tip

Trying to get the eyewitness to admit that he or she is not really positive about his or her identifica-
tion seldom works. It is generally better to undermine the fact-finder’s faith in the identification by 
chipping away at it with facts and circumstances surrounding the identification, including any initial 
comments made by the witness at the time of the offense or identification.

B. Cross-Examination of Law Enforcement

•	 The goal in cross-examination of a law enforcement officer is to establish suggestiveness of the pre-
trial identification procedure.

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What types 
of investigation will the defender want to conduct in order to identify suggestivity in the 
police procedure?” The trainer should then use the following Training Notes to guide the 
discussion. The trainer should reference any applicable local statutes, rules, cases and/or 
guidelines he or she provided for this training.

 ° Obtain a copy of any written procedures used by law enforcement to see if the police complied with 
those procedures in the present case. The defender may obtain relevant police regulations and guide-
lines by issuing a subpoena or filing a Freedom of Information Act (FOIA) request. 

 ° Obtain a copy of the DOJ	Guidelines and conduct case and web searches to determine whether the 
local police department has been exposed to them.

 ° Obtain all available transcripts, recordings or records of the identification procedure(s), and write down 
the exact words used by the officer and the witness.

 ° If possible, interview witnesses who were subject to law enforcement identification procedures by the 
officer in the present case.
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•	 Prepare the cross with: 

 ° Detailed questions about the correct law enforcement procedure

 ° Incremental questions that lead to the suggestive procedure

C. General Tips for Cross-Examination 

Note To Trainer
The following outline provides a very cursory review of the most important tips for cross-
examination. For a full discussion of cross-examination, the trainer should consult Lesson 
23 - Cross-Examination.

•	 Ask Leading Questions.

 ° A leading question asserts the answer.

 ° Leading questions are not questions at all, but are declarative sentences that become interrogative at 
the end. The interrogative may be explicit or implied from the tone of voice. Example: You like to drink, 
(declarative) don’t you	(interrogative)? 

 ° No leading question starts with: who, what, when, where, how or why. 

 ° Leading questions should never start with verbs, such as: explain, describe, discuss, tell, etc. Leading 
questions should begin with the subject of the sentence, i.e., nouns. 

Practice Tip

Although leading questions should be used in most cross-examinations, the defender may use a 
combination of open-ended and leading questions on cross-examination in a suppression hearing 
when the goal of the hearing is discovery. A suppression hearing conducted before trial by a judge 
different from the trial judge may provide a good opportunity for discovery. The leading questions 
lock in good facts for the defender while the open-ended questions help the defender learn more 
about the identification procedures. 

•	 One Fact Per Question. Keep Your Questions Short. 

 °  Short questions get short answers. 

 ° Short questions create the rhythm the defender wants. 

 ° Short questions help the defender stay organized. 

 ° Short questions demonstrate control over the witness. 

 ° Short questions pinpoint exactly where the source of the disagreement is, if the witness does not agree. 

•	 Use Simple Language and Avoid Wiggle Words – Avoid Adjectives. 

 ° Adjectives are contextual and subjective and therefore often lead to disagreement between the de-
fender and the witness. 
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•	 Never Ask the Ultimate Question.

 ° Counsel should not expect the witness to explicitly endorse or accept the ultimate “conclusion” the 
defender wishes the fact-finder to draw in cross- examination. The defender should not ask the witness 
these ultimate conclusory questions on cross.

 ° Examples of ultimate questions:

a. So, Witness, you didn’t have a good opportunity to observe the suspect, did you?

b. So, Witness, you really couldn’t see what the suspect looked like, could you?

i. The defender wants “yes” answers to his or her line of questions, and a “no” answer to the 
ultimate question will not aid the defense theory of the case. 

•	 Listen to What the Witness Says.

 ° Listening is one of the most important skills of a good defender. 

 ° The defender should learn to adapt his or her plan for cross-examination to what the witness says on 
direct and in response to cross-examination questions. 

 ° The defender should take a moment to think about the witness’ answers and remember that the silence 
seems longer to you than to anyone else. 

 ° The technique of “looping” – (repeating back what the witness has said to you) – is a good way to help 
you listen, as long as the repeated words and phrases advance the defense theory of the case.

D. Excusing Client from ID Suppression Hearing

•	 The defender may want to have the client excused from the courtroom during the suppression hearing 
to avoid having the witness see him or her before trial. The more the witness sees the client, the more 
he or she is going to substitute his or her face in place of the real offender or be more certain that the 
accused youth is the perpetrator.

IV. Raising Fallibility of Eyewitness Identification: Expert Testimony 

Note To Trainer

There is a growing body of research on eyewitness identification. The trainer should intro-
duce participants to the benefits of an eyewitness or identification expert and help them 
understand that there are many tools at their disposal when challenging an identification, 
especially in cases where there is a single identification witness.

A. Eyewitness Identification Experts

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some of the issues an eyewitness identification expert can challenge?” The trainer should 
then use the following Training Notes to guide the discussion. 

•	 Eyewitness Identification Experts: can testify on many aspects of an identification:

 ° Suggestive wording
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 ° Line-up instruction bias

 ° Confidence malleability

 ° Mug shot bias

 ° Post-event information provided to the witness

 ° Child suggestivity

 ° Alcohol intoxication

 ° Own-race bias

 ° Weapon focus

 ° The accuracy-confidence relationship

 ° Memory decay

 ° Exposure time

 ° Sequential presentation (e.g.,	of suspects and photographs)

 ° Show-ups 

 ° Child-witness accuracy 

 ° Line-up fairness

 ° Theories of memory

 ° Findings from eyewitness experiments

 ° The effects of stress on memory

B. Standard for Admission of Expert Testimony

Note To Trainer

The trainer should copy and distribute all statutes, rules and/or case law regarding the 
admissibility of expert testimony for the local jurisdiction. The trainer should note that 
jurisdictions vary in their willingness to allow expert testimony on the reliability of eyewit-
ness identifications. A handout with case summaries on the admissibility of expert testimony 
on eyewitness identifications: “Jurisdictional Case Law Summaries Re: Willingness to 
Allow Expert Testimony on the Reliability of Eyewitness Identifications” is available in the 
Supplemental Materials. The majority of jurisdictions grant trial courts discretion to admit or 
exclude expert testimony. Some jurisdictions have held that it is an error or abuse of discre-
tion to fail to consider expert testimony, and others have per	se excluded expert testimony.

•	 Admissibility in General

 ° The admissibility of expert testimony as evidence is regulated by statutes or by a set of rules in 
some states, while in others, local case law prescribes the standards for presenting expert testi-
mony. Some states follow the Frye	standard, while others have completely replaced the former Frye 
tests for admissibility with the Daubert model. 
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•	 Frye Standard: General Acceptance in the Scientific Community

 ° “General acceptance” in the field: Before the Supreme Court’s decision in Daubert	v.	Merrell	Dow	
Pharmaceuticals,	Inc., 509 U.S. 579 (1993), in federal courts and a majority of states the proponent 
of expert evidence had to demonstrate by a preponderance of the evidence that the technique used 
by the expert has been generally accepted in the scientific community. Frye	v.	United	States, 293 F. 
1013, 1014 (D.C. Cir. 1923). 

 ° Under Frye, almost anyone can qualify as an expert so long as they meet the standard. However, 
defenders can still push back on the prosecution’s evidence and attack the qualifications of their 
experts and the general acceptance of their methods. 

•	 Daubert Standard: Relevant and Reliable

 ° The Supreme Court established a new standard for federal courts requiring that scientific evidence must 
be relevant and reliable.	Daubert, 509 U.S. 579 at 589; see	Kuhmo	Tire	Co.	v.	Carmichael, 526 U.S. 137 
(1999) (holding that the Daubert	standard applies to all expert testimony, not just “scientific” testimony). 

a. The trial judge acts as the gatekeeper of expert testimony under Daubert and determines 
whether the expert:6 

1. Will be allowed to testify to scientific knowledge; and 

2. Will assist the trier of fact to understand an important issue at trial. 

b. Factors the courts will consider: 

i. Whether the theory or technique has been tested

ii. Whether the theory or technique has been peer-reviewed

iii. Potential error rate

iv. General acceptance of the theory or technique (incorporates an element of the Frye standard). 
Daubert at 593-94.

C. Science

Note To Trainer

The trainer should provide a brief overview of the research affecting identifications. If there is 
insufficient time for this summary, the trainer should select a key article to share with participants. 
The Bibliography for this lesson contains articles and other materials written on identification 
research. Additionally, the New Jersey Supreme Court decision in State	v.	Henderson, 27 A.3d. 
872 (N.J. 2011), includes a good synopsis of recent identification research. Some of the science is 
also reviewed in the Sample Expert Report contained in the Forensic Exercise case materials.

How Memory Works 

•	 Research demonstrates that memory functions in three stages. See elizabeth	f.	loftUS,	eyewitNeSS	
teStimoNy 21 (2d ed.1996); see	also	Henry F. Fradella, Why	Judges	Should	Admit	Expert	Testimony	on	the	
Unreliability	of	Eyewitness	Testimony,	2 feD.	ctS.	l.	rev.1, 6 (2007).

1. Acquisition: “the perception of the original event;” 

6 Daubert, 509 U.S. at 592-93.
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2. Retention: “the period of time that passes between the event and the eventual recollection of 
a particular piece of information;” and

3. Retrieval: “stage during which a person recalls the stored information.” Id. 

•	 Factors that influence eyewitness memory are grouped into two categories of variables: 

1. Estimator variables – factors outside of the control of the criminal justice system, e.g., light-
ing, distance, stress, etc.

2. System variables – factors within the control of the criminal justice system,	e.g., identifica-
tion procedures, etc.	See Gary L. Wells,	Applied	Eyewitness–Testimony	Research:	System	
Variables	and	Estimator	Variables, 36 J.	perSoNality	&	Soc.	pSychol. 1546, 1546 (1978). 

•	 Examples of Estimator Variables (not under control of the criminal justice system):

 ° Age: the very young and the very elderly have unique issues

 ° Gender

 ° Race: cross-racial identification leads to 50% greater likelihood of misidentification

 ° Stress: high stress affects ability to encode and store information

 ° Distance: affects ability to encode facial features

 ° Duration of Observation: accuracy is not correlated with length of the event

 ° Weapon Focus: witnesses focus on weapon to the exclusion of everything else

 ° Memory Decay: accuracy declines quickly with longer retention intervals between the Event and 
Recall/Time of Identification

 ° Non-state actors: affect reliability – co-witnesses, news accounts

•	 Examples of System Variables (under the control of the criminal justice system):

 ° Interview Techniques: were there suggestivity issues?

 ° Type of Identification: was there a show-up, line-up or photo selection?

 ° Construction and Presentation of the Line-up: “who else” was in the line-up/array; were there look-
a-likes and a minimum number of fillers?

 ° Double-blind Administration: did the officer know who/if accused was in the line-up/array?

 ° Co-witness Contamination: were the witness shown the line-up/array together or allowed to discuss 
amongst themselves? 

 ° Feedback: did the officer conducting identification procedure offer input either before or after a 
selection? 

 ° Multiple/Successive Viewings: was the selection based on a memory of the original event or a 
memory of the earlier identification procedure?  
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V. Forensic Exercises: Challenging Identification Testimony

Note To Trainer

This exercise consists of two parts: Part 1: Bases for Suppression of Identification, and Part 
2: Courtroom Exercises – Challenging Identifications. Depending on time and participants the 
trainer may decide to use only Part 1 or Part 2. This exercise may be done in either the large 
group or in small groups headed by facilitators. The materials required for each part of the 
exercise include the following:

Part 1: Bases for Suppression of Identification

 ° Case File:

•	 Police Report

•	 Line-up Report

•	 Investigative Memo

•	 Statement of Mrs. Victor Gonzalez

•	 Sunnydale Police Special Order 

•	 Sunnydale Line-up/Photo-Spread Advisory Form

Part 2: Courtroom Exercises – Challenging Identifications

 ° All materials from Case File in Part I above; and

 ° Eyewitness Expert Report

Note To Trainer

The trainer should tell the participants they represent Dennis Freeman, who faces multiple 
charges arising out of an alleged carjacking attempt, during which the complaining witness was 
shot. The trainer should distribute the Case File for Part 1 that includes the following materials: 

•	 Police Report

•	 Line-up Report

•	 Investigative Memo

•	 Statement of Mrs. Victor Gonzalez

•	 Sunnydale Police Special Order 

•	 Sunnydale Line-up/Photo-Spread Advisory Form 

The trainer should instruct the participants that they will have 10-15 minutes to review the 
case materials and jot down possible theories/arguments for suppression or exclusion of  
the identification.

The trainer should facilitate a discussion about the legal bases for the suppression or exclusion of 
the identification testimony. Participants should also identify what witnesses they would call in 

support of a Motion to Suppress.
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PART 1: Bases for Suppression of Identification
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Dennis Freeman Case File: Police Report

Offense
Attempted Armed Robbery; Aggravated Battery with a 
Firearm; Aggravated Discharge of a Firearm

Date/Time/Location of Offense 
October 2, YR-1, 3:15 p.m., 1234 W. Holland Street, 
Sunnydale 

Date/Time/Location of Arrest 
November 22, YR-1, 5:30 p.m., Harriet Trellis Group Home, 
1672 W. Mallridge, Sunnydale

Victim   
Victor Gonzalez, Male/White Hispanic/23 years old

Offender  
Dennis Freeman DOB 7/16/YR-15

The reporting detective (RD) received an assignment from 
command of a man shot. RD proceeded to 1234 W. Holland 
Street. Upon arrival, RD observed a black Yukon sport utility 
vehicle facing the perimeter of yellow crime scene tape. 
The vehicle was processed and photographed by evidence 
technician Paul Homer (beat 106) and is detailed in a sepa-
rate report under this case number. 

RD spoke with Officer Most, who had contained the scene 
and waited for the ambulance. Based on witness interviews, 
he reported that the victim was stopped at a traffic light, fac-
ing west on Holland and Speedway. A male black subject ap-
proached the vehicle from the driver’s side holding a firearm 
and ordered the victim out of the car. The victim grabbed the 
gun, at which point the offender stepped back and fired sev-
eral shots into the victim’s vehicle, striking him several times. 
The offender fled the scene in a vehicle that was parked in 
an alley. The victim remained in his car. 

Officer Most reported that none of the eyewitnesses were 
able to provide a description of the offender, other than he 
was a young black male with braids in his hair. RD relocated 
to the hospital to interview the victim. Victor Gonzalez re-
ported in essence and not verbatim that he was in his truck 

stopped at a red light, westbound on Holland Street, facing 
Speedway. He was talking on the phone with his cousin. 
A black male dressed in all white clothing appeared at his 
window. Gonzalez recounted that the offender pointed a 
silver handgun at him and ordered him out of the vehicle. 
Gonzalez said that he attempted to grab the gun, but was 
unable to get it away from the offender. The offender then 
shot him several times. The light turned green, and he tried 
to accelerate, but he was not able to operate his car.

On November 22, YR-1, RD was conducting a separate in-
vestigation when he was informed by a subject being in-
terviewed that the subject had information related to the 
shooting in October on Holland Street. The subject identi-
fied Dennis Freeman and Marcus Links as the offenders. 
The subject reported that he was living in a Group Home 
with Freeman and Links at the time of the shooting, and 
they had confessed to it. When asked why he did not report 
this sooner, he replied that he feared for his safety.

RD relocated to the Group Home, where he found Dennis 
Freeman. Freeman was transported to the area headquar-
ters. He denied involvement in the shooting. Freeman was 
placed in a room pending notification of the victim.

RD contacted the victim and requested that he come to 
the area to view a line-up. He arrived and viewed a line-up 
containing Dennis Freeman. Gonzalez identified Freeman 
as the person who shot him while attempting to steal his 
SUV. A detailed account of this line-up is recorded under a 
separate detective division line-up report.

RD advised Freeman of his rights per pre-printed form. 
Freeman relayed that he understood his rights and re-
quested an attorney. 

Based on the facts listed on this and all other reports gen-
erated in this matter, RD is requesting that this case be 
CLEAR/CLOSED by Arrest and Prosecution.

Signed Detective Martin England
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Dennis Freeman Case File: Line-up Report

Offense
Attempted Armed Robbery; Aggravated Battery with a 
Firearm; Aggravated Discharge of a Firearm

Date/Time/Location of Offense 
October 2, YR-1, 3:15 p.m., 1234 W. Holland Street, 
Sunnydale 

Victim   
Victor Gonzalez, Male/White Hispanic/23 years old

Offender  
Dennis Freeman 

This is a field investigation progress line-up report

1. Date and Time Assigned:  October 2, YR-1, 2nd watch

2. Date, Time, Location of Line-up: November 22, YR-1, 
11:35 p.m., Sunnydale Police Station

3. Line-up Photos Taken by:   

4. Persons Conducting Line-up: Det. Martin England (with 
victim); Det. John Hamper (with suspect and fillers)

5. Persons Present at Line-up: dna

6. Persons Viewing the Line-up: Victor Gonzalez

7. Persons Participating in Line-up:  
 (1) Jones, Michael M/BL/17/ 5’09

 (2) Highline, James M/BL/16/ 5’7

 (3) Freeman, Dennis ** M/BL/14/ 5’9

 (4) Wright, Marcus M/BL/15/ 5’8

** Identified

8. Person Identified in Line-up: Dennis Freeman

Investigation: As part of the ongoing investigation of an At-
tempted Armed Robbery, which was reported under Case 
Number HJ 72211, in which the victim, Victor Gonzalez, 
was shot three times, a line-up was conducted in Sunny-
dale Police Station. The suspect, Dennis Freeman, was al-
lowed to pick his position in the line-up and chose position 
#3. Each participant was instructed to walk up to the one-
way mirror and state: “Get out of the truck, motherfucker.” 
After viewing all participants, Victor Gonzalez identified 
participant #3, Dennis Freeman, as the person who ordered 
him out of his vehicle and then shot him. 

Detective Martin England
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To: Dennis Freeman File

From: Daniella Defender

Re: Line-up participants

Date: December 1, YR-1

We were assigned to represent Dennis Freeman in Armed Robbery charges last week. Dennis was identified by the 
complaining witness as the person who ordered him out of his car and then shot him. In reviewing the discovery in this 
matter, I realized that the officers failed to take a photograph of the line-up participants. I have not yet been able to 
obtain photographs of the other line-up participants. I asked Dennis to describe each person in the line-up according to 
his or her position, but he was unable to recall each one with specificity. He did, however, have some helpful informa-
tion to share relating to his arrest. 

Dennis was at the Group Home when a detective came and said he wanted to talk to him about a shooting. Dennis 
said he did not know anything about a shooting, so there was nothing to talk about. The detective said, “We’ll see 
about that,” and told Dennis to get into his car. Dennis said he did not want to go, but the Group Home staff member 
on duty told him that he had to do so. When Dennis got to the station, the detective put him in a room and closed 
the door. He was in there for about an hour. The detective came back and asked him if he wanted to talk about the 
shooting from a month ago. Dennis said he did not know anything about a shooting and asked if he could go to the 
bathroom. The detective took him to the bathroom, and then returned him to the room and closed the door. Dennis was 
left in the room for a few more hours, and then was taken down the hall to stand in a line-up with three other people. 
After the line-up, the detective told Dennis that he had been picked out and asked if he wanted to change his state-
ment. Dennis said no, that he wanted a lawyer, and they booked him.

Dennis can’t remember what the other guys in the line-up looked like, except they all were black and had short hair. 
He said that the detective did not allow him to pick out his own spot, but told him where to sit. He also said that the 
detective had him approach the window a second time after the 4th person had returned to his seat.

At the time of his arrest, Dennis could be described as a 14-year-old black male, 5’9”, weighing 160 lbs; he is medium 
or average build; his eyes are brown; he had short, black hair cut close to his head; he had no scars, facial hair or vis-
ible tattoos. I have arranged for an investigator to come take a photo of Dennis in the detention center.

I issued a subpoena to the Sunnydale Police Department for booking photos of the line-up fillers.

Investigative Memo: Privileged and Confidential
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Statement of Mrs. Victor Gonzalez  12/5/YR-1

I have agreed to speak with Investigator Irwin, whom I understand works for the defense attorney of the boy who is 
charged with shooting my husband. I have not been threatened or promised anything. I am giving this statement of my 
own free will.

I went to the police station with my husband on November 22nd  so that he could look at a line-up. Before the line-up, we 
were taken into a room to wait. There was a picture of a boy sitting on a file on the desk next to us. The detective came 
and got Victor, and I just sat in the room with that picture. The picture made me mad. When my husband came back into 
the room, I asked him if he had ID’d anyone, and he said that he had identified the guy in the picture. I told him I knew 
that the boy in the picture was the right guy, because I felt sick and angry when I looked at his picture. The detective told 
us that Victor got his line-up ID correct. 

This is all true to the best of my knowledge.

 

Irma Gonzalez   12-5-YR-1  Investigator Irwin
 Signed  Witness  
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SUNNYDALE POLICE DEPARTMENT SPECIAL ORDER S06-02

Issue Date: 06 July 2011
Rescinds: Version 23 September 1988
Index Category: Processing Persons

Effective Date: 06 July 2011

I. PURPOSE

This directive prescribes the procedures to be followed when identification of an arrestee is to be sought by use 
of a lineup or photo spread.

II. CONDUCT OF THE LINEUP

A. The United States Supreme Court has ruled that the police may require a suspect to participate in a 
lineup; that the suspect may be required to speak the exact words used in the commission of an offense; 
and that the suspect may be required to don certain clothing.

B. In Kirby	v.	Illinois, 92 S. Ct. 1877 (1972), the Court concluded that a suspect is not entitled to counsel 
during lineup procedures held prior to the initiation of any adversary criminal proceeding, whether by way 
of formal charge, preliminary hearing, indictment or arraignment. However, if the suspect’s attorney is 
present at the location where the lineup is to be conducted, and in the opinion of the supervisor the at-
torney would not impede, either tacitly or overtly, the impartial objectives of the lineup, the attorney may 
be allowed as an observer.

C. In People	v.	Hinton (1974) 23 Ill. App. 3d 369, 319, N.E.2d 313, the Illinois Appellate Court held that issu-
ance of a complaint, followed by an arrest warrant was the beginning of adversary criminal proceedings 
which gives rise to the defendant’s Sixth Amendment Right to presence of counsel at the lineup (People	v.	
Marshall 47 Ill. App. 3d 784, 365 N.E. 2d 367 [1977]). Therefore a suspect arrested on a warrant does have 
a right to have counsel present at any lineup conducted after such arrest.

D. As far as physical and time circumstances will permit, the victim and/or witness will view the lineup 
separately. A waiting victim or witness will be kept separated from those who have viewed the lineup.

E. No suspect will be seen with police officers prior to the lineup unless all subjects to be in the lineup are 
seen together with the officers. No suspect will be handcuffed during the lineup unless all subjects are 
handcuffed. Lineups should not be conducted in district lockups unless circumstances exist which pre-
clude the use of another area (uncontrollable arrestee, lack of adequate space elsewhere in the facility).

F. Any previous arrests of any person or the fact that any person in the lineup has been arrested as a 
suspect will not be mentioned to victims or witnesses. Suspects will not be asked addresses of residence 
during viewing by victims and/or witnesses.



JTIP  Unit VIII: Motions Practice28 

G. When feasible, there will be only one suspect per lineup, and it will consist of at least five persons.
Suspects in a lineup or photo spread should not appear to be substantially different from “fillers” in the 
lineup or photo spread based on the eyewitness’s previous description of the perpetrator or based on 
other factors that would draw attention to the suspect. For example, suspects in a lineup should gener-
ally be the same height and weight and should have similar hair and skin color, and suspects in a photo 
spread should generally appear to have the same approximate weight, hair, and skin color. When feasible, 
community members could be used as fillers in lineups. Police officers will be used in a lineup only as a 
last resort.

NOTE:  Documented supervisory approval must be obtained before conducting a lineup with more than one 
suspect.

H. Photographic documentation of:

1. All lineups shall be photographed, whether or not a positive identification is made. The watch com-
mander of the facility wherein the lineup is conducted or other supervisory officer will require that 
either an evidence technician or an authorized member of the Detective Division take two photographs 
of each lineup. Photographs of each lineup shall be maintained consistent with existing directives. All 
photographs of lineups shall be disclosed to the prosecutor to comply with the statutory requirement 
that all such photographs must be disclosed to the accused in accordance with Illinois Supreme Court 
Rules; such disclosure shall be through the Supplemental Report consistent with the provisions of Item 
II-J of this directive. The photographer shall ensure that an Evidence Report (CPD-21.949) be prepared.

2. All photographs used in a photo spread shall be inventoried with the CHRIS photo array number 
recorded in the Supplemental Report, whether or not a positive identification is made. All photographs 
used in photo spreads shall be disclosed to the prosecutor to comply with the statutory requirement 
that all such photographs must be disclosed to the accused in accordance with Illinois Supreme Court 
Rules; such disclosure shall be through the Supplemental Report consistent with the provisions of Item 
II-J of this directive.

I. If the investigating detective desires copies of the photographs for use in an on-going investigation, the 
detective will prepare a Request For Identification Photographs (CPD-33.713) and forward it to the Crime 
Laboratory Division.

J. When a lineup is held or a photo spread is shown, a Supplementary Report (CPD-11.411-A or B as appro-
priate) will be completed. For lineups, a detective will be present whenever possible, and will complete 
the Supplementary Report. For photo spreads, or for any lineup where a detective is not present, the 
Supplementary Report will be prepared by a supervisory officer of the assigned unit wherein the lineup or 
photo array is conducted. In no case will a lineup or photo array be conducted without a Supplementary 
Report being completed. The narrative portion of the Supplementary Report will include:

1. the date, time and location of the lineup or photo spread.

2. the name, rank, star number and unit of assignment of the person(s) conducting the lineup  
or photo spread.

3. the name and address of each person viewing the lineup or photo spread.
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4. the name and address of each person present during the lineup or photo spread (other than those 
conducting, viewing or participating in the lineup or photo spread).

5. all available information concerning each person participating in the lineup or photo spread, e.g., 
name, sex, race, age, height, weight, Central Booking (CB) and/or Identification Record (IR) numbers, 
etc.

6. whether or not an identification was made and the name(s) of any person(s) identified in the lineup or 
photo spread.

7. that the photographs of the lineup required by this directive were taken and the name rank and star 
of the person taking the photographs or, for a photo spread, the name, rank and star of the person 
inventorying the photo spread.

8. any comments made by counsel for the arrestee.

9. any additional information or unusual circumstances occurring during the lineup, e.g., requiring partici-
pants to wear certain articles of clothing or to speak certain words or phrases, etc.;

K. For each person viewing a lineup or photo spread a Lineup / Photo Spread Advisory Form (CPD-11.900) 
will be completed and signed by that person as indicated on the form. The member completing the 
Supplementary Report will ensure that each required Lineup / Photo Spread Advisory Form is properly 
completed and signed by the individual viewing the lineup or photo spread. Once completed and signed 
all original forms will be inventoried consistent with the existing procedures and a copy of each complet-
ed form will be attached to the original of the corresponding Supplementary Report.

  Garry F. McCarthy 
Superintendent of Police
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Sunnydale Line-up/Photo-Spread Advisory Form

LINEUP/PHOTO-SPREAD ADVISORY FORM 
SUNNYDALE POLICE DEPARTMENT

I,  ______________________________________ , agree to view a lineup/photo-spread at 
(PRINT NAME)

________________________________________ on ________________________________________
(LOCATION)  (DATE)

•	 I understand that the suspect may or may not be in the lineup/photo-spread

•	 I understand that I am not required to make an identification

•	 I do not assume that the person administering the lineup/photo-spread knows which person is  
the suspect 

________________________________________
SIGNATURE OF PERSON VIEWING LINEUP/PHOTO-SPREAD

________________________________________       ________________________________________
DATE TIME

________________________________________       ________________________________________
DETECTIVE/OFFICER                    BADGE #
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Note To Trainer

The Fourth Amendment section contained within this lesson is a very cursory overview 
of the possible arguments. The Fourth Amendment is covered more fully in Lesson 19 
- Fourth Amendment Challenges. The trainer should not spend significant time on the 
Fourth Amendment issue here.

Note To Trainer The trainer may opt to distribute copies of the following Discussion Points, which are dupli-
cated in the Bases for Suppression Arguments Handout, after this brainstorming session. 

I. Introductory Points

•	 The defender should file and litigate a Motion to Suppress the Line-Up and In-Court Identifica-
tions, which establishes that the youth/respondent has standing and that there was an illegal 
seizure as there was no probable cause for arrest.

•	 The defender should assert that all of the evidence was obtained as fruit of an illegal seizure 
under the Fourth Amendment.

•	 The defender should argue: that the line-up violated due process, because it was inherently 
suggestive; that the identification is unreliable; and that any in-court identification is tainted 
by the suggestive line-up. 

•	 The defender should additionally assert that the line-up identification is also inadmissible 
under the rules of evidence (not sufficiently reliable to be probative or relevant).

II. Fourth Amendment Arguments

Note To Trainer
The trainer should remember that the Fourth Amendment issue is not the focus of this les-
son. More information is provided in these Discussion Points than is necessary to actually 
cover with the participants.  It is intended to provide the trainer with sufficient background.  

The defender should argue that there was an arrest of his or her client without probable cause, constituting 
a seizure, and the subsequent identification was a fruit of this illegal seizure and must be suppressed. 

A. Seizure: Was	there	a	seizure?

Standard: A person has been seized within the meaning of the Fourth Amendment if, in view of all 
circumstances, a reasonable person in the same situation would not have believed he or she was free 
to leave.	United	States	v.	Mendenhall, 446 U.S. 544, 554 (1980); see	Terry	v.	Ohio, 392 U.S. 1, 16 (1968) 
(finding that a “seizure” within the meaning of the Fourth Amendment occurs when the police “accosts 
[the] individual and restrains his freedom to walk away.”); see	also	Michigan	v.	Chesternut, 486 U.S. 567, 
569 (1988) (the question is whether the police behavior “would…have communicated to a reasonable 
person that he was not at liberty to ignore the police presence and go about his business.”). 

DISCUSSION POINTS
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Further, a “person is seized by the police and thus entitled to challenge the government’s action under 
the Fourth Amendment when the officer, by means of physical force or show of authority, terminates 
or restrains his freedom of movement.” Brendlin	v.	California,	551 U.S. 249, 254 (2007); California	v.	
Hodari	D., 499 U.S. 621 (1991).

•	 The defense will always want to classify police action as a ‘seizure’ to invoke the protections 
of the Fourth Amendment.

B. Arrest: If	there	was	a	seizure,	ask:	was	there	an	arrest?

Standard: Arrests impose a more significant intrusion on the liberty of the respondent. Hayes	v.	
Florida, 470 U.S. 811, 815-16 (1985). Terry stops can be separated from arrests by the “point [at 
which] police procedures [are]…qualitatively and quantitatively…so intrusive with respect to a 
suspect’s freedom of movement and privacy interest as to trigger the full protection of the Fourth and 
Fourteenth Amendments.”	Id.; see	also	Dunaway	v.	New	York, 442 U.S. 200, 216 (1979) (holding that 
police violated the Fourth and Fourteenth Amendments when, without probable cause, they seized 
petitioner and transported him to the police station for interrogation triggering the traditional safe-
guards against illegal arrest); United	States	v.	Purry,	545 F.2d 217, 220 (D.C. Cir. 1976) (holding that 
extensive and prolonged intrusion constitutes an arrest.)	

•	 Whether the police transported the respondent from the location of the stop. The 
ambulatory nature of a detention may be a significant factor in the classification of the deten-
tion as an arrest rather than a	Terry	stop. See	Hayes	v.	Florida, 470 U.S. 811 (1985); Dunaway	
v.	New	York, 442 U.S. 200, 208-09, 216 (1979). 

Note To Trainer Applying the law on seizure and arrest to the Forensic Exercise, defenders should argue 
that seizure at a group home constitutes an arrest. 

Seizure at Group Home Constitutes an Arrest

•	 Officer may admit that youth was in custody/under arrest and not free to leave

•	 Facts that support custody/arrest

 ° Transported from Group Home to Police Station

 ° Was considered a suspect

 ° Questioned

 ° Placed in a room

 ° Door closed

 ° Restricted movement (was accompanied to bathroom)

 ° Held for several hours
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•	 The defense attorney may be able to elicit more facts that support an argument that the youth 
was under arrest during the suppression hearing relying on the case law outlined above. 	

C. Probable Cause Is Required for Arrest 

Standard: Probable cause is required for a legal arrest.	See,	e.g.,	Dunaway, 442 U.S. at 208-09. 

•	 A showing of “probable cause” is the minimum precondition for a valid arrest, with or without 
a warrant. Probable cause to arrest is established when there are reasonable grounds to 
believe that the particular person sought to be arrested has committed a crime. 

Note To Trainer Applying the law on probable cause to the Forensic Exercise, defenders should argue that 
there was no probable cause for arrest. The trainer should cite to local case law as well.

There Was No Probable Cause for Arrest

No corroboration/conflicting information: 

•	 Defenders should argue that a “tip” from an anonymous source or someone who was in 
custody is not sufficient to establish probable cause. See	Commonwealth	v.	Mamon, 297 A.2d 
471 (Pa. 1972) (Anonymous tips lack sufficient indicia of reliability to establish probable cause 
without corroborating evidence). 

•	 Description provided by complaining witness too vague to provide basis for probable cause. 
A vague description that only contains generic description of clothing and race is insufficient 
to constitute probable cause. See	Junior	v.	United	States, 634 A.2d 411, 420 n. 22 (D.C. 1993) 
(holding description of black male with gray and black hair on his face wearing blue and rust 
striped sweater, blue jeans and brown boots insufficient for probable cause); In	re	A.S.,	614 
A.2d 534, 542 (D.C. 1992) (holding description of suspect was insufficient for reasonable 
articulable suspicion, and an identification should be based on more than just a description of 
clothing).

•	 Dennis did not match the very limited description provided by the complaining witness and 
street witnesses (CW said assailant was tall, but DF average height; witness on scene said 
braids, DF has short hair, etc.). 

•	 Witnesses said assailant was alone, but tipster said two offenders.

•	 Officer did not take any steps to corroborate information (e.g.,	did not check to see if DF was in 
Group Home at time of shooting; did not locate Marcus Links, who tipster said was involved; 
did not confirm that tipster lived at Group Home at same time as DF or ML, etc.)
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D. Identification Evidence Was the Fruit/Product of an Illegal Seizure and/or Arrest and 
Consequently Must Be Suppressed

•	 When government agents obtain evidence as a result of a warrantless and unlawful stop, in 
violation of the Fourth Amendment or state constitutional or statutory protections, it is consid-
ered the “fruit of a poisonous tree” and must be excluded at trial. Wong	Sun	v.	United	States, 
371 U.S. 471, 488 (1963). The court must suppress not only evidence directly obtained by the 
violation, but also “derivative evidence” – that is, evidence to which the police are led “by the 
exploitation of that illegality.” Id. This rule applies equally to tangible evidence and identifica-
tions.	See	United	States	v.	Crews, 445 U.S. 463, 470-73 (1980). 

What kinds of evidence can be suppressed as fruit?

Tangible evidence: 

 ° Weapons, drugs, photos, fingerprints

 ° Seek to suppress not just the objects themselves, but also any testimony about  
such evidence

Identifications:

 ° Out of court – line-up, show-up, picture array

 ° In court – must have independent source from any suppressed out-of-court identifications

Statements:

 ° Confessions or statements of the accused obtained during an illegal arrest or detention, 
United	States	v.	Crews, 445 U.S. 463, 470 (1980) (dictum)

III. Due Process Arguments

The Due Process Clause of the Fifth and Fourteenth Amendments protects against unreliable identifications. See	
Manson	v.	Brathwaite,	432 U.S. 98, 114 (l977), Neil	v.	Biggers,	409 U.S. l88, 196 (l972); see	also	Sheffield	v.	United	
States, 397 A.2d 963, 967 n. 4 (D.C. 1979). An identification must be suppressed if government action is unduly 
suggestive, and the identification is unreliable. See	id. Furthermore, an identification may not be admitted into 
evidence if its unreliability defeats its probative value. See	Beatty	v.	United	States 544 A.2d 699, 702 (D.C. 1988).

The defender should argue:

•	 The identification was unduly suggestive and unreliable.

•	 There is no independent source for any subsequent in-court identification.

•	 The identification is also inadmissible under the laws of evidence, because it lacks probative 
value since it is unreliable. 
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A. The Identification Procedure Was Suggestive

An identification must be suppressed if the identification procedure is unduly suggestive and creates 
a substantial likelihood of misidentification. Brathwaite,	432 U.S at 106.	Simmons also held that the 
danger of misidentification is high where a witness is shown a single photograph of a suspect or if 
there is repetition of one suspect in multiple photographs. 390 U.S. 377, 383 (1968). Such identifica-
tion procedures are highly suggestive and should be excluded absent exigent circumstances, as it is 
easy for the police to pull together a photo array to show the witness. Simmons, 390 U.S. at 383. 

Note To Trainer
Applying a ‘totality of the circumstances’ analysis to the Forensic Exercise, defenders 
should argue that the identification was unduly suggestive. The trainer should cite to the 
DOJ	Guidelines, local police guidelines and local laws.

•	 Showing the picture of Dennis to Victor (or leaving it out so that he could see it) before the 
line-up was inherently suggestive.

•	 Dennis was asked to approach the window twice, when all others only went once, which is 
analogous to the repetition Simmons warns against.

•	 The officer will likely not admit this, but the defense may be able to get Victor to admit it. The 
defender could also call Dennis to testify, but that is rarely a good idea in a Motion. This is one 
of those facts that the defender likely would not allege in the written Motion (so as not to tip 
off the state, and because the judge will not be expecting it to be proven), but the defender 
should ask about it in the hearing.

•	 The Detective failed to follow rules and guidelines that are aimed at reducing suggestivity/
likelihood of misidentification (refer to DOJ	Guidelines and Special Order). 

 ° There were only three fillers in the line-up (DOJ	Guidelines call for a minimum of four fillers).

 ° The Investigating Officer was in the room with the witness and might have inadvertently 
communicated preference.

 ° There was no photo of the line-up: the defense attorney may want to argue that this is a 
due process violation itself.

•	 The defender should explore other deficiencies in the examination, such as whether the line-
up instructions were biased or unbiased, whether the detective asked Victor about his level 
of certainty of his identification and whether the detective said anything after the line-up that 
might have biased the witness (post-identification feedback).

 ° The detective and wife told Victor that he had the right guy, tainting any  
subsequent identification.
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Practice Tip

While lawyers typically want to avoid asking questions of officers to which they don’t know 
the answers, motions provide an opportunity to conduct discovery and pin officers down, so 
they cannot change their story at trial. These questions also have the benefit of being relatively 
“safe,” in that the motion will likely not be compromised if the answers are not helpful, but 
can be significantly enhanced if they are helpful.

B. The Identification Is Unreliable 

The Due Process Clause of the Fifth and Fourteenth Amendments protects against unreliable identifica-
tions. See	Manson	v.	Brathwaite, 432 U.S. 98, 114 (l977), Neil	v.	Biggers, 409 U.S. l88, 196 (l972); Sheffield	
v.	United	States, 397 A.2d 963, 967 n. 4 (D.C. 1979). An identification must be suppressed if government 
action is unduly suggestive and the identification is unreliable. See	Brathwaite, 432 U.S. at 128.

An unduly suggestive identification is admissible if it is otherwise reliable. Id.	at 114. Factors for reli-
ability include the witness’ opportunity to observe, the witness’ degree of attention, the accuracy of 
the description, the witness’ level of certainty and the time between the crime and confrontation. Id.

•	 Generally, this will not be addressed until the judge has ruled that the out of court identifica-
tion procedure was suggestive.

Courts do not need to conduct an inquiry into the reliability of an identification unless there was 
improper police action. Perry	v.	New	Hampshire,	565 U.S. at ____, 132 S.Ct. 716, 729 (2012). 

Note To Trainer Applying the Manson	v.	Brathwaite factors to the Forensic Exercise, defenders should 
argue that the identification was unreliable. 

•	 Poor opportunity to observe

 ° Offender approached from side

 ° Happened very quick (limited exposure time)

 ° Weapon focus

 ° Stress factor

•	 Vague description confirms limited opportunity to observe – goes to accuracy

 ° List all that described and all of the features missing

•	 Time between crime and identification

 ° Viewed line-up seven weeks after the event

•	 Cross-racial identification
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C. There Is No Independent Basis for an In-court Identification that Is Tainted by the Sug-
gestive Line-up and Unreliable; As Such, the Witness Should Be Precluded from Mak-
ing an In-court Identification

In order for an in-court identification to be admitted following an illegally suggestive out-of-court 
identification, there must be an independent source. See	United	States	v.	Wade,	388 U.S. 218, 242 
(1967); Gilbert	v.	California,	388 U.S. 263, 272 (1967); see	also	Simmons	v.	United	States, 390 U.S. 
377, 384 (1968) (holding that the court must examine whether the earlier identification was “so imper-
missibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification.”)

Note To Trainer Applying the Manson	v.	Brathwaite factors to the Forensic Exercise, defenders should 
argue that the identification was unreliable. 

•	 Apply the Biggers/Brathwaite reliability factors outlined above, which are relevant to this issue.

•	 Pre-identification viewing of photo taints any subsequent identification (Gonzalez’s memory is 
of the face he saw in the photo before and after the line-up, not the face he briefly saw on the 
day of the shooting). 

•	 Seeing Dennis in the line-up taints any future identification (Gonzalez’s memory is of the 
person he saw for several minutes in the line-up, not the person he briefly saw on the day of 
the shooting).

•	 The fact that Detective and wife told Victor that he had the right guy taints any future identification.

D. The Identification Is Also Inadmissible Under the Laws of Evidence Because It Lacks 
Probative Value Since It Is Unreliable

Even without suggestive police conduct, an identification that is so unreliable as to lack probative val-
ue violates the Due Process Clause of the Fifth and Fourteenth Amendments and must be suppressed. 
See	Sheffield,	397 A.2d at 968, n. 4. Identifications are only admissible into evidence if the indicia of 
reliability provides probative value. See	Beatty	v.	United	States 544 A.2d 699, 702 (D.C. 1988).

•	 The defender should argue that even if the court finds that there are no legal grounds for sup-
pressing the in-court and out-of-court identifications, the court should not admit them, because 
the identifications are so unreliable that the evidence lacks probative value; any probative 
value is outweighed by the prejudicial effect of the admission. 
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Part 2: Courtroom Exercises – Challenging Identifications

Note To Trainer

The trainer should decide whether to have participants prepare for a suppression hearing or pre-
pare to challenge the eyewitness testimony at trial. If there are sufficient participants and trainers, 
it also would be beneficial to divide the group in half for preparation and bring them together for 
the mock proceedings to underscore the tactical differences between the two hearings.

Depending on the size of the training group and number of trainers, participants can be asked 
to conduct an entire examination on their own or to conduct the exam in tag team fashion, with 
each member of a subgroup taking on a single topic area (e.g., in examination of Detective 
England, one person asks questions to show no probable cause to arrest; another asks ques-
tions to show that Dennis was under arrest; another asks questions about the line-up; another 
asks questions about best practices for line-ups). The trainer can use the same approach with 
respect to the opening statement and closing argument.

If there are training staff members available, assign them to play the roles of the witnesses; 
otherwise the participants will need to play the role for one another. If there is more than one 
trainer, a trainer should play the role of the eyewitness expert. 

Note To Trainer

The trainer should distribute the materials for Part 2 and instruct participants that they will be 
asked to conduct a suppression hearing or challenge the eyewitness testimony at trial. 

The Case File for Part 2 includes the following materials: 

 ° All materials from Case File in Part I above; and

 ° Eyewitness Expert Report

Note To Trainer

For purposes of the Suppression Hearing, the trainer should divide the participants and as-
sign each one of the following portions of the hearing. Each participant will have 10-15 minutes 
to develop one of the following:

 ° Opening Statement

 ° Direct Examination of Detective England

 ° Direct Examination of Mr. Gonzalez 

 ° Direct Examination of Mrs. Gonzalez

 ° Suppression Argument

The trainer should follow local law and practice with respect to whether the witness exami-
nations are direct or cross. As a default, because the Youth/Respondent generally bears the 
burden of showing suggestiveness, the examinations of Mr. and Mrs. Gonzalez and Detective 
England will be direct examinations.
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Eyewitness Expert Report

Submitted by Shari R. Berkowitz, Ph.D.

I was retained to serve as an expert and consultant in the 
case of People	v.	Dennis	Freeman (Case No. 12345). I was 
asked to review the case materials in order to assess the 
eyewitness memory factors that were present in the case 
and to offer opinions regarding the relevance of scientific 
research in the area of eyewitness memory to the facts 
of the case itself. In particular, I reviewed police reports, 
including a line-up report, the transcript of a pretrial hear-
ing and a statement by Mrs. Victor Gonzalez. 

Expert’s Qualifications
I am an Assistant Professor of Forensic Psychology at 
Roosevelt University, where I teach courses and conduct 
research in the field of psychology and the law. Prior to 
my appointment at Roosevelt University, I received exten-
sive training (in both teaching and research) in the study 
of human memory as applied to the legal system at the 
University of California, Irvine, where I completed both 
my graduate and undergraduate degrees. Specifically, 
I received my Ph.D. in Criminology, Law and Society in 
2010, and my B.A. (cum	 laude) in Psychology in 2004. I 
have taught courses on eyewitness testimony at both the 
University of California, Irvine, and at Roosevelt Universi-
ty. I have published scientific papers concerning the topic 
of human memory in peer-reviewed psychology journals. 
I have also served as an ad hoc reviewer for prestigious 
psychology journals. I routinely present the results of my 

research at scientific conferences both nationally and in-
ternationally, and have been invited to speak at numer-
ous colloquiums and in several university courses. I have 
consulted in cases involving eyewitness memory for both 
the prosecution/plaintiff and the defense in criminal and 
civil trials in state, federal and military courts. 

Facts of this Case 
It is my understanding that Dennis Freeman is charged with 
Aggravated Battery with a Firearm, Aggravated Discharge 
of a Firearm and Attempted Carjacking of Victor Gonzalez. 
Victor Gonzalez was shot once in the hand and twice in the 
stomach following a brief exchange with a gunman. 

General Overview from Scientific Research in the 
Field of Eyewitness Memory 
Since the 1970s, a substantial body of scientific research 
has demonstrated that a variety of factors7 can affect an 
eyewitness’ memory of the details of a crime, as well as 
the eyewitness’ ability to accurately identify the face of 
the perpetrator of that crime (Loftus, 1979; 1996; Wells, 
1978; Wells, Small, Penrod, Malpass, Fulero, & Bri-
macombe, 1998; Yarmey, 1979; for a review of the his-
tory see, Doyle, 2005). Experts in the field of eyewitness 
memory generally agree on the effect that such factors 
have on memory (Kassin, Tubb, Hosch, & Memon, 2001). 
In fact, the malleable nature of eyewitness memory has 
been written about extensively in peer-reviewed scien-
tific journal articles.

Note To Trainer

For purposes of the Adjudication Hearing, the trainer should divide the participants and assign 
each one of the following portions of the hearing. Each participant will have 10-15 minutes to 
develop one or more of the following:

 ° Opening Statement

 ° Cross-Examination of Mr. Gonzalez 

 ° Cross-Examination of Detective England

 ° Direct Examination of Mrs. Gonzalez

 ° Direct Examination of Eyewitness Expert

 ° Closing Argument

7 In particular, Wells (1978) distinguishes between factors that are specific to the crime or the eyewitness and outside of the control of the criminal justice system (estimator variables) 
and factors that are in the control of the criminal justice system (system variables) (also see Wells & Olson, 2003 for a review). For example, estimator variables may include the race 
of the perpetrator and the eyewitness, the level of stress that the eyewitness experienced, the length of time that the eyewitness had to view the perpetrator, etc. In contrast, system 
variables may include the construction and presentation of the line-up, the line-up instructions given to an eyewitness, etc.
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Although eyewitness testimony is often convincing to 
a jury (see Loftus, 1979; 1996), decades of scientific re-
search and real-life cases have shown that eyewitnesses 
can make mistakes (Doyle, 2005; Loftus, 1979; Loftus & 
Ketcham, 1991; Scheck, Neufeld, & Dwyer, 2003; Thomp-
son-Cannino, Cotton, & Torneo, 2009). In fact, mistaken 
identifications are the leading cause of wrongful convic-
tions (Scheck, Neufeld, & Dwyer, 2003; Garrett, 2011). 
At the time of writing this report, the Innocence	Project	
has identified 290 individuals who have been exonerated 
by DNA evidence, proving that they did not commit the 
crimes for which they were convicted. Critically, mistaken 
eyewitness testimony played a role in approximately 75% 
of these cases (www.innocenceproject.org).8  

It is my professional opinion that there are several eye-
witness memory factors present in Dennis Freeman’s 
case. More specifically, a total of 15 eyewitness memory 
factors may have influenced Victor Gonzalez’s memory of 
the crime and his ability to accurately identify the per-
petrator. Consequently, these eyewitness memory fac-
tors may have led to the victim’s mistaken identification 
of Dennis Freeman as the perpetrator. The eyewitness 
memory factors present for the witness in this case, as 
well as the relevant scientific research that describes the 
likely effect of these factors on eyewitness memory, are 
detailed below. 

The Eyewitness
Mr. Victor Gonzalez. It is my understanding that Victor 
Gonzalez was sitting in his car at a red light, talking on a 
cell phone with his cousin. According to Victor Gonzalez’s 
testimony at a pretrial hearing, a “tall guy, black guy, kind 
of skinny” came up to his driver-side window with a gun 
(Tr. 45-46).9 Following a brief verbal exchange and physical 
altercation with the perpetrator (in which Victor Gonzalez 
grabbed for the gun), the perpetrator stepped back and 
fired shots into Mr. Gonzalez’s vehicle, hitting him once in 
the hand and twice in the stomach (Tr. 45-47). Mr. Gonzalez 
then drove off and was later taken to the hospital for sur-
gery. According to Victor Gonzalez’s testimony, this entire 
incident was “real quick,” and could have lasted “no more 
than five minutes” and possibly as short as “five seconds, 
could be ten seconds…” (Tr. 81-82). 

Eyewitness	Memory	Factors	Relevant	to	the	Crime.	
Based on this series of events, there are several eye-
witness memory factors that could have influenced 
Victor Gonzalez’s memory for the details of the crime 
and/or impaired his ability to correctly identify the 
face of the perpetrator. These factors include:

(1) Cross-racial identification. Regarding the 
cross-racial identification, research studies have dem-
onstrated that there is a cross-race effect such that 
people are better at identifying strangers’ faces of the 
same race than strangers’ faces of a different race 
(Meissner & Brigham, 2001). Thus, the fact that Vic-
tor Gonzalez is Hispanic and that the perpetrator was 
Black could have impaired Victor Gonzalez’s ability to 
correctly identify his assailant. In fact, of the first 250 
DNA exonerations reported by the Innocence Project 
in which mistaken identifications were found to be 
the leading cause of wrongful convictions (190 out of 
250 exonerations, 76%), cross-racial identifications 
occurred in approximately 100 of these 190 exonera-
tions, 53% (Innocence Project, Inc., 2010).

(2) Violence. Research has shown that violence 
can affect memory. Specifically, studies show that 
violence can enhance a person’s memories for the 
essence or gist of the event and also impair a per-
son’s memories for the peripheral details of an event 
(Christianson & Loftus, 1987). In fact, Victor Gonzalez 
explicitly stated in the hearing that he remembers 
being shot (central detail/gist), but does not remem-
ber what color his own clothes were that day (pe-
ripheral details) (Tr. 67).

(3) Stress. Research reveals that extreme stress 
has also been shown to affect a person’s memory. 
For instance, the Yerkes-Dodson law specifically 
states that low levels of stress and arousal (e.g.,	
when you’re first waking up in the morning) and high 
levels of stress and arousal (e.g.,	when you’re being 
carjacked at gun point) can actually impair memory 
(as described in Loftus, 1996). Instead, moderate 
levels of stress and arousal are best for memory 
performance. Furthermore, research suggests that 

8 It is important to realize that DNA is not available in the majority of criminal cases. As such, these DNA exoneration cases likely represent just the tip of the iceberg.
9 All transcript numbers in this section refer to the testimony given by Mr. Victor Gonzalez at a pre-trial hearing unless otherwise stated.
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high stress may actually impair a witness’ memories 
for the perpetrator’s face and for details of the crime 
(Deffenbacher, Bornstein, Penrod, & McGorty, 2004; 
Morgan, Hazlett, Baranoski, Doran, Southwick, & 
Loftus, 2007; Valentine & Mesout, 2009). In the pres-
ent case, Victor Gonzalez’s testimony at the pretrial 
hearing revealed that he was scared and startled 
because his life was in jeopardy (Tr. 73). This great 
deal of stress at the time of the incident could have 
impaired Victor Gonzalez’s ability to correctly identify 
the face of his perpetrator.

(4) Weapon focus. Eyewitness memory research 
suggests that when a weapon is present during a 
crime, the witness focuses his or her attention on 
the weapon, and in turn, the witness has better 
memory for the weapon than the perpetrator’s face; 
this phenomenon is known as weapon focus (Ste-
blay, 1992). Evidence of a weapon focus effect can 
be found in the hearing testimony when Victor Gon-
zalez testified that the first thing he saw when the 
perpetrator approached him was a handgun pointed 
at his head (Tr. 71). As illustrated in the police report, 
Victor Gonzalez’s focus on the weapon may explain 
why he described the weapon in detail and had a 
less-detailed description for the perpetrator’s face.

(5) Confidence/accuracy relationship. Despite 
Victor Gonzalez’s insistence that he studied the per-
petrator’s face (Tr. 72-73), research has generally 
shown that there is a weak, positive correlation be-
tween a witness’ confidence and his or her accuracy, 
such that an eyewitness can be confident and be 
right, and that an eyewitness can be confident and 
be wrong (Bothwell, Deffenbacher, & Brigham, 1987; 
Sporer, Penrod, Read, & Cutler, 1995). Moreover, 
other real-life cases have demonstrated that even 
when a witness makes a conscious effort to intently 
study a perpetrator’s face, and even when that eye-
witness is physically very close to the perpetrator, 
the eyewitness’ identification can still be mistaken 
(Thompson-Cannino, Cotton, and Torneo, 2009).

(6) Exposure time. The relatively short time pe-
riod for which Victor Gonzalez was exposed to the 
perpetrator may have affected his memory for the 

perpetrator’s face. Research reveals that the longer 
a person is exposed to a face, the better a person’s 
memory will be for that face (as described in Lof-
tus, 1979). Moreover, research shows that it is com-
mon for eyewitnesses to exaggerate the duration of 
crime events, especially when stressed. Therefore, 
it is possible that Victor Gonzalez may have overes-
timated the amount of time that he was exposed to 
the perpetrator. 

It appears that Victor Gonzalez arrived at the police sta-
tion for a live line-up approximately seven weeks after 
he was first shot. 

Eyewitness	Memory	Factors	Relevant	to	the	Reten-
tion	 Interval. Importantly, during this seven-week 
period, it is possible that Victor Gonzalez’s original 
memory for the crime could have been altered by 
some factors. These factors include: 

(7) The forgetting curve. Eyewitness memory re-
search has identified a principle known as the “for-
getting curve” (as described in Loftus, 1979). Accord-
ing to the forgetting curve model, our memory begins 
to deteriorate rapidly just after an event happens and 
then levels off over time. In other words, memory is 
more accurate just immediately after an event than 
a day or a week after the event. Therefore, some of 
Victor Gonzalez’s memory for the crime may have 
faded during the seven-week delay between the 
crime and his viewing of the line-up.

(8) Post-event information. During the seven-
week period, it is possible that Victor Gonzalez 
received post-event information that distorted his 
original memory for the crime. For example, a sub-
stantial body of literature illustrates that information 
a witness acquires after a crime can influence what 
he or she later recalls about the original crime (Lof-
tus, 1979). Thus, if Victor Gonzalez’s family or friends 
asked him leading questions about the crime, this 
could have influenced what Victor Gonzalez remem-
bers about the original event. 

(9) Misinformation. If Victor Gonzalez was given 
any type of misinformation (information that is not 
true about the crime or the perpetrator) from his 
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family or friends (even if this was accidental), it is 
likely that Victor Gonzalez’s original memory for the 
crime could be permanently distorted, such that he 
now comes to remember the misinformation itself 
(Loftus, 1979; 1996). 

With regard to the line-up procedures, it appears that 
Victor Gonzalez viewed a four-person live line-up con-
taining three fillers and the suspect at approximately 
11:30 p.m. Importantly, however, it is my understanding 
that the Sunnydale officers failed to take a photograph 
of the actual line-up that Victor Gonzalez viewed.10  
Based on Victor Gonzalez’s testimony, he identified 
Dennis Freeman during the line-up and explained that 
he “just recognized [Dennis Freeman] by the first time I 
saw him” (Tr. 88).

Eyewitness	Memory	Factors	Relevant	to	the	Lineup	
Procedures.	Ultimately, several eyewitness memory 
factors were present during this four-person live 
line-up that may have influenced Victor Gonzalez’s 
ability to accurately identify the perpetrator from a 
line-up. These factors include:

(10) Size of the line-up. In order to improve the 
procedures used in the collection of eyewitness 
identification evidence and prevent mistaken identi-
fications, the National Institute of Justice published 
“Eyewitness	 Evidence:	 A	 Guide	 for	 Law	 Enforce-
ment” in 1999. In this Guide, the National Institute 
of Justice set forth several recommendations for 
conducting photo spreads and live line-ups. One 
such recommendation is that the live line-up include 
a “minimum	of four fillers (nonsuspects) per identifi-
cation procedure,” thereby having five people in the 
line-up (p. 30).11  These recommendations and others 
mentioned in the Guide	are designed to increase the 
evidentiary value of a line-up. Therefore, the four-
person live line-up appears to violate the NIJ Guide 
recommendations, as well as the Sunnydale Police 
Department Specials Orders. 

(11) Biased vs. unbiased line-up instructions. 
During the line-up procedure, Detective England in-
structed Victor Gonzalez to “look at all of them and 
identify anybody, if he could, as the person who shot 
him” (Tr. 7).12 Eyewitness memory scholars refer to 
this type of instruction as a biased line-up instruc-
tion, because the eyewitness has the impression 
that the perpetrator must be in the line-up. Impor-
tantly, research demonstrates that such instructions, 
compared to unbiased instructions that acknowledge 
that the perpetrator may or may	not be in the line-up, 
increase the possibility of a mistaken identification. 
The research also found that telling witnesses in 
advance that the suspect may not be present in the 
line-up, and that they need not make a choice, led to 
more reliable identifications (Steblay, 1997). 

(12) Non-blind vs. double-blind line-up. During 
the line-up, Detective England remained in the wit-
ness viewing room with Victor Gonzalez during the 
line-up. Research demonstrates that a double-blind 
line-up, in which the officer conducting the line-up is 
not familiar with the identity of the suspect, is less 
likely to result in a mistaken identification (Wells, 
Small, Penrod, Malpass, Fulero, & Brimacombe, 
1998). Thus, in a non-blind line-up, a police officer 
could accidentally provide some verbal or non-verbal 
suggestions as to who the suspect really was, as 
well as post-identification feedback, which could 
increase the witness’ confidence in his or her iden-
tification (Wells & Bradfield, 1998). In this case, De-
tective England’s familiarity with the facts of Victor 
Gonzalez’s crime is unclear, but it is possible that he 
could have unintentionally leaked the identity of the 
suspect to Victor Gonzalez. 

(13) Photo-biased line-up. According to Mrs. Vic-
tor Gonzalez, just prior to the line-up, Victor viewed a 
single photo of Dennis Freeman sitting on top of his 
case file (Statement of Mrs. Gonzalez). This single 
photograph sitting on top of Victor Gonzalez’s case 

10 Section II-H of the Sunnydale Police Department’s Special Order on line-up procedures (YR-1) explicitly states that, “All line-ups shall be photographed, whether or not a positive 
identification is made… All photographs of line-ups shall be disclosed to the prosecutor to comply with the statutory requirement that all such photographs must be disclosed to 
the accused in accordance with State Supreme Court Rules.” 
11 Section II-G of the Sunnydale Police Department’s Special Order on line-up procedures (YR-1) also includes this same recommendation and states that, “When feasible, there 
will be only one suspect per line-up, and it will consist of at least five persons” (p. 1). This same standard has been in place in the Sunnydale Police Department since 
as early as 1988. 
12 This transcript number refers to Detective England’s pre-trial hearing testimony.
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file is unduly suggestive of the fact that Dennis Free-
man was involved in the case. Furthermore, it has 
been widely established in the eyewitness memory 
literature and real-life cases that if a witness first 
views a photograph of a suspect and then later 
sees this same person again in a live line-up, they 
are more likely to identify this person, regardless 
of whether or not the person is guilty (Loftus, 1979; 
1996; Loftus & Ketcham, 1991). This phenomenon is 
known as a photo-biased line-up. 

(14) Unconscious transference. Research sug-
gests that people sometimes confuse the source of 
their memories, such that people can incorrectly re-
member seeing a person from one situation as a per-
son from another situation. This type of error is com-
monly known in the research literature as unconscious 
transference (Loftus, 1979; 1996). Thus, because Vic-
tor Gonzalez viewed Dennis Freeman’s photo just prior 
to viewing the line-up, it makes it impossible to know 
whether Victor Gonzalez’s “immediate” recognition of 
Dennis Freeman at the live line-up was from his origi-
nal memory of the crime, or whether Victor Gonzalez’s 
recognition of Dennis Freeman was from the photo he 
viewed just moments before the live line-up. Thus, it 
is possible that Victor Gonzalez may have accidentally 

recognized Dennis Freeman from the photo and not 
the crime itself. 

(15) Post-identification feedback. Mrs. Victor 
Gonzalez explained that after Victor Gonzalez identi-
fied Dennis Freeman from the line-up, both she and	
a detective confirmed that Victor “got his line-up ID 
correct” (defense investigator memo). Eyewitness 
memory research has shown that this type of post-
identification feedback not only inflates the eyewit-
ness’ confidence in his or her identification, but also 
increases the eyewitness’ confidence in how good 
his or her view was, how much attention he or she 
paid to the crime, his or her willingness to testify, 
etc. (Wells & Bradfield, 1998). 

For all these reasons, the initial identification of Dennis 
Freeman by Victor Gonzalez may be unreliable.

Summary Conclusion 
Based on my review and analysis of the documents and 
materials that I was provided, for the reasons outlined 
above, it is my opinion as an eyewitness memory expert 
that the identification of Dennis Freeman as the perpe-
trator by eyewitness Victor Gonzalez may be unreliable. 
Consequently, there is a substantial possibility that Den-
nis Freeman is a victim of mistaken identity. 
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Note To Trainer

The trainer should try to make the mock hearing as realistic as possible. After opening, 
the trainer should instruct the defense to call its first witness. At the end of the hear-
ing, the trainer should ask participants for the strategic reasoning behind the witnesses 
they called and the issues they covered.

Note To Trainer The topics and order of questions is simply a guide; there are many ways the examina-
tions and arguments can be conducted. The trainer is not bound by the Discussion Points. 

Opening Statement: Suppression or Adjudication

Note To Trainer

Many lawyers waive opening in motions and trial; this is a missed opportunity, as it enables 
the lawyer to provide a framework for the judge. Because opening statements are not 
the focus of this Lesson, only a cursory discussion on that topic follows.  If trainers want 
to include more on this, please refer to Lesson 22 – Opening Statements. Trainers should 
remember that the focus of this lesson is on the concepts of identification suppression and 
that the skills of delivering an opening statement, while important, are secondary.

•	 Defender should provide very brief summary of theory of suppression (or the theory at trial) and intro-
duce theme (e.g.,	theory: the identification procedure was impermissibly suggestive; theme: officers 
were sloppy/failed to follow established procedures).

•	 Defender should review legal issues:

 ° Officers compiled a line-up that did not meet police dept. or DOJ	Guidelines

 ° Engaged in acts that violated/did not comport with rules and regulations

 ° Outline the standard for suppression in this case

Mr. Gonzalez: Direct Examination at Suppression Hearing

Note To Trainer

During feedback, the trainer should talk about the strategic decision that a lawyer has 
to make on whether to limit the questions on facts that they	know they can prove, or 
whether to use the hearing on the motion for discovery purposes and to pin witnesses 
down to limit surprises at trial. Under this fact pattern, the latter approach may be more 
beneficial, especially given the lack of a photograph of the line-up and detailed officer 
notes. The trainer should stress the difference between motions hearings and trials. In tri-
als, where the adverse witnesses will usually be cross-examined, it is rarely a good idea 
to ask questions to which the lawyer does not know the answer. Instead, when a witness 
makes up new facts, impeach him or her. 

Also, in a number of jurisdictions, judges will hear motions on the same day as trial. This 
exercise might help illustrate why lawyers should resist this practice.

DISCUSSION POINTS
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Note To Trainer

These are just some of the possible topic areas; the trainer is encouraged to supplement.

•	 This is direct, so defender should let the witness provide the narrative and ask 
follow-up questions to fill in helpful details.

•	 Ask questions aimed at establishing that the event happened very fast.

Note To Trainer

In the jurisdictions where reliability is not addressed until after suggestiveness has been 
established, the lawyers may not get to ask the following questions and instead will need to 
limit their questions to those necessary to lay the foundation for the witness being asked to 
view the line-up (e.g.,	establish that he was shot, but do not go into details of shooting).

 ° Offender approached from side

 ° Get description of gun

 ° Was worried for safety/afraid of getting shot

 ° Wanted to get gun away

 ° Not focused on memorizing the offender’s face

 ° Happened very quickly

 ° Did not see offender after fled

•	 Questions relating to his interview with police:

 ° Establish that witness wanted to help police; provided as much detail as he could remember.

•	 Defenders must make a strategic decision on whether to ask him what description he 
provided; danger is that he will add (and will have to impeach with officer testimony), 
but it may be better to know now that he is going to supplement rather than be sur-
prised at trial.

•	 Questions aimed at discovering whether anything happened in seven weeks be-
tween event and the line-up that might have tainted his memory:

 ° Discussion of event with friends

 ° Discussion of event with other witnesses

 ° Discussion of event with police

 ° State may object because this does not have any bearing on the line-up
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•	 Questions relating to viewing the line-up:

 ° What the officers said to him when they asked him to view

•	 If the defender gets a hearsay objection, he or she can argue that the testimony is not 
offered for the truth of the matter asserted, but is to show the effect on the listener 
(relevant to suggestivity).

•	 Did they explain why they wanted him to come to the station?

•	 Did they say anything about the participants in the line-up?

•	 Did they say anything about the investigation?

•	 Specifically want to determine whether they told him about the “tipster.”

 ° What he thought (that they had caught the person)

 ° What happened when he arrived at the station

 ° Whether he was given any instructions before viewing the line-up

•	 If he says no, then no need to ask any questions. If he says he was, then using Sunny-
dale Line-up/Photo-Spread Advisory Form as a guide; may want to confirm that he was 
not given important instructions (was not told suspect may not be in line-up, etc.)

 ° Establish that his wife accompanied him and get facts that will confirm the details she 
provided in her statement (this will help build up her credibility and will help using her to 
impeach if he does not admit to seeing the photo beforehand)

 ° Confirm he saw photo

•	 Resist asking how that affected him 

 ° Go through the details of the line-up

•	 Where he was; number of people in the line-up; how long he viewed; whether any of 
the line-up participants were asked to approach a second time

•	 What exactly he said when he made a positive identification

 ° Whether officer asked him how confident he was

 ° What happened immediately after the line-up 

•	 What officers said

•	 Events in room with wife (detective and wife confirmation)

•	 Resist asking him how that made him feel
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•	 Whether anything has happened since line-up and day of hearing that may affect his 
memory/taint the identification

 ° The judge may not allow these questions if the youth/respondent is first required to estab-
lish suggestiveness before exploring taint

 ° Whether he was made aware that the person he had identified was charged

 ° Whether police told him anything else about the investigation/case

 ° Whether he has seen any photos since the line-up

 ° Whether he has been provided with any information that relating to the case or the person 
charged

•	 Attorneys should avoid attacking Mr. Gonzalez – not only is he the victim of a violent crime, he 
is the victim of sloppy and improper police work.

Mr. Gonzalez: Cross-Examination at Adjudication Hearing

Note To Trainer
See points from Direct Examination above regarding topic areas. However, questions 
should all be leading, and the lawyer should avoid areas where he or she does not know 
the answers.

•	 Use leading questions at all times.

•	 Have a theory of the witness, and approach witness consistent with that theory. 

 ° He made an understandable mistake in selecting Dennis as the offender, which means it 
will be a “friendly” or “soft” cross, versus:

 ° He is so angry he just wants someone to pay, which may be a more aggressive cross.

 ° In this case, it is probably counter-productive to make Mr. Gonzalez the “bad guy,” and a 
softer approach will likely be more effective.

•	 If he adds details to his description of the events or the offender, impeach by omission (from 
description given to police).

 ° Confirm that he gave statement to Detective England in hospital

 ° Gave description

 ° Confront with statement; if denies, can complete impeachment with Detective 

•	 Similarly, if denies wife’s version of events, then simply confirm that wife was present before 
and after line-up, and complete impeachment with her.

•	 Ask questions to show that he relies on the police to do things properly.
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Detective England: Direct Examination at Suppression Hearing

Note To Trainer

This examination is for the suppression hearing. The trial examination would obviously be 
conducted as a cross-examination. This is just one example of an examination of Detec-
tive England. There may be areas that a lawyer may add or, for strategic reasons, exclude. 
The order of this is equally dependent upon a lawyer’s strategy and preferences.

Note To Trainer The DOJ	Guidelines and the State	v.	Henderson decision are provided as Supplemental 
Materials for this lesson and are useful in this examination. 

Background

•	 Name

•	 Badge Number

•	 Area of Assignment

Assigned on 10/2/YR-1 to investigate a shooting

•	 How did you get assignment?

•	 What did you do (get details about limited on-scene investigation)?

•	 Interview witnesses

•	 Were any able to describe offender? 

 ° Hearsay objection response: not offered for truth of matter, but to show effect on listener; 
relevant to his arrest of Dennis; how he ultimately selected line-up participants

 ° Make sure to get out the fact that witnesses described offender as having braids

•	 Did you interview complaining witness (Victor Gonzalez)?

•	 Ask him for a description of the offender

 ° Hearsay objection response – offered for effect on listener

 ° Confirm that there were no more details provided by Mr. Gonzalez

•	 Did you identify a suspect on that day?
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Ultimately identify a suspect

•	 When?

•	 Details

 ° Ask questions about “subject” that said Dennis and Marcus confessed; how he knew him – 
trying to establish that had no reason to believe his “tip” either, because he was in custody 
and was just trying to get out of trouble/curry favor with cops, or because the officer had 
never received accurate information from the subject before

 ° Was he in custody?

 ° Had you ever received tips from this person before?

•	 Ask questions re: whether the detective took any steps to determine whether subject would 
have a reason to set up Dennis and/or Marcus

Steps taken to corroborate the subject’s tips (for Fourth Amendment challenge)

What, if any, steps did you take to corroborate the “tip”?

•	 Determine whether subject did in fact live at Group Home at the time

•	 Determine whether Marcus Links lived in the Group Home at the time

•	 Determine whether Dennis lived in the Group Home at the time

•	 Ask the custodian if he could tell you whether Dennis was in the Group Home at the time of 
the shooting

•	 Ask staff member if Dennis had braids on 10/2/YR-1

•	 Or had braids at any time

•	 Ask Dennis if he ever had braids

 ° Ask Detective about other steps that he could have taken

Taking Dennis into custody (for Fourth Amendment challenge)

•	 Did you go to group home?

•	 Why?

•	 What happened when you arrived?

•	 Did you question Dennis there?

•	 Why not?

•	 Was he under arrest?

•	 Was he in custody?
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 ° If officer fights on this (or if you do not want to ask straight out), shift to cross:

•	 Did not question him at group home

•	 Instead told him to get into your car

•	 He said he did not want to

•	 You took him to station

•	 Placed him in a room

•	 Closed door

•	 Did not allow him to leave

•	 Was not permitted to walk around station

•	 He asked permission to use restroom

•	 You accompanied him

•	 He was there for several hours

•	 (etc.)

Line-up

•	 Arrange line-up

•	 Before we talk about line-up, want to know if there are any rules or regulations you are 
required to follow when conducting line-ups

 ° An alternative is to wait to ask about Special Order or	DOJ	Guidelines	until addressing a 
particular procedure or at the end

•	 How many people in the line-up?

•	 Why only three?

•	 Special Order addresses the number of fillers you are supposed to use?

•	 DOJ as well?

•	 Why didn’t you get a fourth filler?

•	 How did you select fillers?

 ° Did you try to get people that looked like DF, the suspect?

•	 Why?

 ° Or people that matched the description given by the witnesses?

•	 Why?
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Contact Mr. Gonzales

•	 How? 

•	 Who was present? 

•	 What did you say?

•	 What did he say?

•	 Did he come to the station?

•	 When?

•	 Was anyone with him?

•	 What was the first thing you did?

 ° Should elicit details about everything that happened and everything that was said before 
line-up

 ° Detective will probably not volunteer the information about the photo and likely will not 
admit to some or all of the facts contained in Mrs. Gonzalez’s statement. The lawyer might 
just want to establish the foundation for confirmation of Mrs. Gonzalez’s account by asking 
for confirmation that they were all in the room together beforehand (and afterward). Any 
attorney may want to go further, and ask questions such as: did you have a file on this 
case; did you obtain a picture of Dennis; where did you keep that file?

•	 May want to ask the following questions, save for trial or just save for expert:

 ° Agree that it would not be good police practice to show an eyewitness a photo of a sus-
pect that was going to appear in a line-up before the line-up?

 ° In fact, it is against police practices?

 ° And that is because you run the risk of them identifying the person because they remember 
them from the photo and not the actual event?

 ° Would be important to make sure that any photos you had of the suspect were not within 
the sight of the witness before the line-up?

 ° And probably not a good idea to show them a picture afterwards?

 ° Again, because you risk the danger of “tainting” the witness?

•	 Ask questions to determine whether complied with other Special Order require-
ments (use Lineup/Photo-Spread  Advisory Form)  and DOJ Guidelines, such as:

 ° What did you say before line-up? 

 ° Tell Mr. Gonzalez that suspect might not be in line-up?
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 ° Did you instruct him that you would continue the investigation whether he made identifica-
tion or not?  

 ° Did you instruct him that it is just as important to clear innocent persons from suspicion as 
to identify guilty parties?

 ° Did you have him sign a Line-up/Photo-Spread Advisory Form?

•	 Why not?

•	 Special Order requires? 

 ° What did Mr. Gonzalez say after you gave him the instructions?

 ° Did he ask any questions?

Line-up

•	 Describe line-up room

•	 Describe viewing room

•	 Who was in line-up room with suspects?

•	 Who was in room with witnesses?

•	 Ever heard of double-blind line-ups?

 ° Where you have officer who is not involved in investigation conduct line-up

 ° Reason is so the investigating officer will not inadvertently taint witnesses

•	 Why not have an officer not involved in case conduct line-up?

•	 Describe what happened when went into the room

•	 How long did Mr. Gonzalez look at the line-up before he made an identification?

•	 Did he make a positive ID?

•	 What exactly did he say?

•	 What did you say?

•	 Did you ask him to state how certain or uncertain he was in his identification?  (pg. 32 of DOJ	
Guidelines on instructing witnesses)

•	 What happened next?

•	 Did you take a photo of the line-up?

 ° Special Order requires?

 ° Why didn’t you?
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What happened after the line-up?

•	 Where went?

•	 Who present?

•	 What said? 

Questions relating to Special Order and DOJ Guidelines

These following questions can be merged in above or as a stand-alone: 

•	 Any special orders governing the conduct of line-ups?

•	 What are they?

•	 Mark, Show, Approach

•	 Did this govern your conduct on 10/2/YR-1?

•	 Let’s talk about the reason for these rules. What is your understanding of their purpose?

 ° If unwilling to give up anything, shift to slight cross:

•	 Put protections in place to ensure that line-ups conducted in a way to minimize chances 
of misidentifications?

•	 Because misidentifications are the leading cause of wrongful convictions?

•	 Put in protections to reduce the risk of Detective suggesting to witness which person in 
the line-up is the actual suspect?

•	 Protections to ensure that the line-up is not structured in a way that would bias the 
witness to a particular person? 

 ° Go through each relevant rule; confirm what it is, and ask about the reason for the rule

•	 E.g., the Special Order requires at least four fillers?

•	 Why?

•	 Would you agree that it is preferable to have at least five people in line-up?

•	 Would make it more fair?

•	 Less of a risk of suggestiveness?

•	 (If have not asked, then address the number of fillers)

•	 Supposed to take photo of line-up?

•	 What is the reason?

•	 Instruct the viewer that the offender might not be in line-up?
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•	 Important that officer that is with the viewer needs to make sure that he or she does 
not give viewer any indication who the suspect is?

•	 So you don’t taint the line-up?

•	 Or influence the viewer to pick a particular person?

•	 Equally important that an officer not engage in confirmatory bias?

•	 Meaning that he or she should not tell the viewer afterwards that he or she selected 
the right person?

•	 Because may make the person more certain than he or she might otherwise be? 

Detective England: Cross-Examination at Adjudication Hearing

Note To Trainer

Refer to Discussion Points in Direct Examination above. However, questions should all be 
leading, and the lawyer should avoid areas where he or she does not know the answers. 
In addition, there are several topic areas that the lawyer would not explore at trial, or 
would engage in limited questions (e.g., questions relating to the tipster; questions aimed 
at establishing that Dennis was in custody, etc.).

Mrs. Gonzalez: Direct Examination at Suppression Hearing

Note To Trainer These are just some of the possible topic areas; the trainer is encouraged to supplement.

•	 Introduction

•	 Establish fact that she accompanied her husband to the line-up

 ° Why she went?

 ° What she was told? (judge may not allow based on relevance, but worth asking anyway)

 ° What happened when arrived?

 ° Defender should explore everything that the police said to her husband in her presence

•	 If the defender gets a hearsay objection, he or she can argue that the testimony is not 
offered for the truth of the matter asserted, but is to show the effect on the listener.

 ° The defender should elicit detailed testimony about the room they were taken to, the loca-
tion and size of the photo, etc.
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•	 Elicit details about what happened after her husband viewed the line-up

 ° Including what she said (effect on the listener)

 ° What the officer said

•	 If Mrs. Gonzalez does not provide facts consistent with her written statement, the defender 
should first try to refresh her recollection. If that does not work, the defender should impeach 
her with her statement.

Mrs. Gonzalez: Direct Examination at Adjudication

Note To Trainer Refer to Discussion Points above. However, the attorney should limit questions to the 
facts that are included in the statement.

Eyewitness Identification Expert Shari R. Berkowitz, Ph.D 
Suppression or Adjudication

Note To Trainer

The trainer should remind defenders that they should consider using an expert witness in 
the suppression hearing. Where they do not have an expert, they should consider submit-
ting the DOJ	Guidelines (even if the officers in their jurisdiction do not follow and testify 
that they are unaware of them), as well as a scientific article or two and/or the summary 
of the science. Submission of the	State	v.	Henderson, 27 A.3d 872 (N.J. 2011) decision 
might be a good idea, as it explains the science in great detail. However, because it is so 
long, the attorney might want to create a summary of the decision to accompany it.

Note To Trainer

The following is a very brief outline of an expert examination. It is likely that the partici-
pants will conduct this examination in a variety of ways. Some may not be experienced 
with examining an expert, so the trainer should try to give tips on expert exams through-
out the feedback. 

The trainer should be sure that the participant: 

•	 Elicits the expert opinion(s)

•	 Elicits the factual and scientific bases for the opinion(s)

•	 Does not simply read off the report

•	 Makes the testimony understandable and relevant by asking for explanations of terms and 
asking follow-up questions
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•	 Does not try to get too much (e.g., asking the witness if this is a mistaken identification – no 
credible expert is willing to answer that question)

•	 Thinks strategically about the order of the exam

Introduction

•	 Name and profession

•	 Have you received training in the study of human memory as applied to the legal system?

 ° Will talk about credentials in more detail in a moment, but before we do, I would like to 
discuss why you are here

•	 Have I asked you to offer an opinion as to whether there were eyewitness memory 
factors that could have influenced Victor Gonzalez’s memory for the details of the 
crime that was committed against him on October 2, YR-1?

 ° What is your opinion? 

Note To Trainer The defender may not want – or even be allowed – to elicit the actual opinion until after 
he or she has established the expert’s qualifications and the basis of the opinion.

•	 Have I also asked you to offer an opinion as to whether there were factors present 
that may have impaired Mr. Gonzalez’s ability to accurately identify the perpetrator?

 ° What is your opinion? 

•	 Have I also asked you to offer an opinion as to whether the identification procedures 
used in this case might lead to an unreliable identification?

 ° What is your opinion?

 ° Instead of the above, the defender might ask: Have I asked you to offer an opinion on 
whether there is a substantial possibility that Dennis Freeman is a victim of mis-
taken identity?

 ° However, a judge might be more uncomfortable with this question because it could be 
construed as invading the province of the fact-finder.

Qualifications

•	 The participant should conduct a limited inquiry into expert’s professional background, get the 
expert to authenticate her CV, and offer it into evidence. 

Note To Trainer For the purposes of expediency in this training, trainer should advise participants they 
should assume this has already occurred.
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•	 Even where the State is willing to stipulate to an expert’s credentials, the defender should 
elicit some testimony regarding this

•	 The defender can ask the expert about specific experience or publications relevant to is-
sues that she will address in her testimony (e.g., classes she teaches specific to eyewitness 
memory, a peer-reviewed article on eyewitness identification)

•	 Additional questions might include:

 ° Please tell us about your experience in studying eyewitness memory and  
identification procedures.

 ° Did you rely on this extensive experience in coming to the conclusions you reached in 
this case?

 ° Are all of the opinions you are offering today rendered within a reasonable degree of 
scientific and psychological certainty?

•	 Tender Dr. Berkowitz as an expert in (pick one):

 ° Memory distortion

 ° Eyewitness memory and identification procedures

 ° In psychology and the law

 ° Or however else you want to frame to highlight her expertise

•	 Many jurisdictions no longer require an expert to be tendered, but it can be a good way 
to highlight her area of expertise.

Bases of Opinion 

•	 What did you review for this case?

•	 Why?

 ° Can also have expert list everything, then ask about each item

•	 Is it standard practice for experts in psychology and eyewitness memory to review this item/
these materials?

•	 May want to ask very briefly what learned about the case or save for when discussing the 
shooting and then line-up

Scientific Background

•	 Before we discuss the conclusions you reached, let’s discuss the relevant science. Will you 
please explain how memory works? 

 ° Expert will discuss three stages of memory (Acquisition; Retention; Retrieval)
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•	 What variables can affect an identification at these various stages?

 ° Estimator variables – factors not under the control of the criminal justice system, e.g.,	
lighting, memory, etc. 

 ° System variables – factors under the control of the criminal justice system, e.g.,	identifica-
tion procedures, etc. 

•	 Could ask: In reaching your opinions, did you identify estimator variables that may have 
influenced Mr. Gonzalez’s identification?

•	 In reaching your opinions, did you identify system variables that may have influenced 
Mr. Gonzalez’s identification?

Note To Trainer The lawyer could frame his or her examination around these variables rather than the 
organization around opinion (as follows)

•	 Will you please tell the court about common myths relating to how memory functions

 ° If get an objection, then add – “that are relevant to the opinions you are offering today”

•	 Please describe some of the research that has been conducted in the area of  
identification procedures.

Note To Trainer
Some lawyers might use this section to engage in a general discussion about the science 
around eyewitness identification and the advances that have been made in the research. 
The alternative is to weave the science into the discussion of the expert’s opinion.

Opinion 

Note To Trainer
These questions assume that she has already stated her opinions; otherwise, the first 
order of business is to get the first opinion, then explore the underlying basis for it, then 
go onto the next.

•	 You stated that it was your opinion that there were memory factors that could have 
influenced Victor Gonzalez’s memory for the details of the crime that was committed 
against him on October 2, YR-1. What were those factors?

 ° Expert should list factors without providing detail

•	 Let’s take these factors one at a time. You mentioned the “cross-race effect.” Would you 
explain what that is?

 ° Why is that relevant in this case?
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•	 You mentioned that the witness was stressed; what does that mean for memory?

 ° Defender should go through factors 1-6

•	 You also stated that it is your opinion that there were factors present that may have 
impaired Mr. Gonzalez’s ability to accurately identify the perpetrator. Would the previ-
ously mentioned factors also impair his ability to accurately identify the perpetrator?  

 ° Why?

•	 Were there other factors present that would impair Mr. Gonzalez’s ability to accurately 
identify the perpetrator?

 ° What were those factors? 

•	 List

•	 Defender should go through factors 7-9 (or skip if there is no direct evidence that any of 
this occurred)

•	 And/or defender can address factors 10-15 (or just wait to address in next section)

•	 You stated that it was your opinion that identification procedures used in this case 
might lead to an unreliable identification. What is your understanding of what oc-
curred before the line-up (shown photo-factor #13)?

 ° Did you find that important?

 ° Why?

•	 In your professional opinion, does the fact that Mr. Gonzalez saw a picture of Dennis just 
before seeing him in a live line-up call into question the reliability of the identification?

 ° Why?

 ° (Defender should ask similar questions about factors 10-12, 14-15)

Conclusion

Note To Trainer This wrap up may not be necessary.

•	 Taking all of these facts and your expertise into consideration, do you have an opinion as 
to whether there is a probability that Mr. Gonzales was mistaken in his identification?

 ° What is that opinion?
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 ° Are all of the opinions that you have offered today within a reasonable degree of scientific 
and psychological certainty? 

•	 (Or can ask this question up front, when asking if she is here to offer opinions)

•	 (Or can ask this question after eliciting each opinion, but	need	to	make	sure	ask	each	time)

Suppression Argument at Motion Hearing

Note To Trainer The participant should deliver a close that uses the facts and the law to support his or her 
theory of suppression. See notes above re: factual and legal bases for suppression. 

Some of the things that the trainer should look for are whether the participant:

•	 Embraced the burden and showed how it was met

•	 Used all of the facts elicited to support the arguments effectively

•	 Wove in additional facts obtained through examinations

•	 Used the Special Order to explain the importance of taking precautions

•	 Referred to facts they alleged, but did not elicit (should not do this)

•	 Addressed “bad” facts when necessary

•	 Returned to theme/theory used in opening

•	 Discussed the general unreliability of ID witnesses to explain why court has to be especially 
careful before admitting such evidence

•	 Discussed the inflated significance people place on eyewitness identifications

•	 Discussed the fact that erroneous identification accounts for 75% of all wrongful convictions 
proven (OK in suppression, not OK in trial)

•	 Effectively refers to scientific research relating to factors that enhance suggestiveness/reduce 
reliability

•	 Organized the facts topically

•	 Discussed relevant statutory and case law
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Closing Argument at Adjudication

Note To Trainer

The participant should deliver a close that uses the facts to support acquittal. The 
defender should not assume the burden. It is important for the trainer to remember that 
the focus of this lesson is on identification issues. Trainers should consider limiting 
their critique of the participants’ closing skills to those that illustrate points relevant 
to the identification lesson.  For example, while a participant may not artfully arrange 
the progression of his or her argument in the most effective way, as long as the points 
about identification are made, the goal of the exercise is accomplished.  If, however, the 
participant makes conclusions about the identification without backing it up with facts 
from the hearing to illustrate why that argument is correct, then a critique of that skill 
also advances the goal of the lesson.

Note To Trainer
The trainer might use this opportunity to discuss the value in using jury instruction in 
bench trials; this can be especially effective in jurisdictions that have good instructions 
for cases involving eyewitness identifications.

Some of the things that the trainer should look for are whether the participant:

•	 Advanced his or her theory and theme

•	 Used all of the facts elicited to effectively support the argument

•	 Wove in additional facts obtained through examinations

•	 Used quotes from witnesses

•	 Identified and effectively used all of the facts that make the identification less reliable (see 
Part 1)

•	 Identified and effectively used all of the facts that made the line-up suggestive

 ° In cases where the judge presiding over the trial is the same one who denied the motion 
to suppress, the attorney should consider acknowledging this and reminding the judge that 
the suppression issue was a separate inquiry involving a different burden.

•	 Effectively used the testimony from the expert

•	 Effectively used admissions by the Detective

•	 Organized the argument effectively

 ° Topically or chronologically rather than witness-by-witness 

•	 Statement of theory

•	 General discussion of the fallibility of eyewitness identifications, referring briefly to  
Dr. Berkowitz’s expert testimony
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•	 Discuss the shooting, highlighting helpful facts and interjecting expert testimony re-
garding the significance of those facts (e.g.,	Victor Gonzalez said it happened very fast, 
only a few seconds; Dr. Berkowitz explained that exposure time can affect memory; 
Victor Gonzalez is Hispanic and the offender was black – Dr. Berkowitz discussed the 
challenges posed by cross-racial identifications, etc.)

•	 Line-up was a result of sloppy police work. Go through what officers did and, at each 
stage, explain why this is against the Special Order or best practices as well as the 
effect this had on the case, as explained by Dr. Berkowitz

•	 Point out that there is no corroborating evidence

•	 Ask for the finding the defense wants the judge to make,	i.e. not guilty.

•	 Discussed the general unreliability of ID witnesses to explain why court has to be especially 
careful before basing a verdict on it.
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