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JTIP Unit VIII: Motions Practice
Lesson 19, Fourth Amendment Challenges  
(2-4 Hours)1

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will advance the strategic and client-centered goals of the case by examining and arguing all poten-
tial Fourth Amendment challenges.   

Objectives
Juvenile defender will:

•	 Review statutory and constitutional law on search and seizure;

•	 Understand challenges to the full range of interactions with the police;

•	 Discuss special limitations and challenges to search and seizures in automobiles;

1 The time it will take to teach this lesson will depend on which of the three alternative lessons in this module the trainer wishes to use and the number of Forensic Exercises the 
trainer wishes to employ. Better timing guides have been provided throughout the lessons to help trainers get a more specific sense of timing.
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•	 Learn parameters of Fourth Amendment protections in the school context; and

•	 Consider the ways adolescent development affects Fourth Amendment challenges. 

Training Materials:
•	 Fourth Amendment Analysis Cheat Sheet

•	 Forensic Exercises

•	 Annotated Bibliography

Special Note On Conducting The Fourth Amendment Lesson
This training is designed to address four large domains in which youth often have police interaction: on the street, in 
homes, in cars and at school. Because much of the foundational law for understanding the Fourth Amendment comes 
from on-the-street interactions or searches involving the home, the primary lesson uses these two domains as the 
basis for teaching the Fourth Amendment and then supplements the lesson with special considerations regarding 
automobiles or school settings. If, however, your training needs to focus more specifically on automobile-related or 
school-setting Fourth Amendment law, we have alternative lessons that are designed to focus specifically on those 
areas of Fourth Amendment law, and which incorporate those themes throughout the lesson (not as a supplement). 
Therefore, this lesson is actually three separate lessons, and the trainer should identify which lesson he or she will 
follow. Specifically, the three lessons are: 

•	 Alternative	#1:	The	Full	Fourth	Amendment	Lesson	(starting	on	page	3)	The full original Fourth Amend-
ment lesson, focusing primarily on street encounters and home issues, but including sections on “specialized 
concerns” for automobile and school scenarios. 

•	 Alternative	#2:	The	Automobile-Specific	Fourth	Amendment	Lesson	(starting	on	page	56)	An auto-
mobile-specific lesson that uses the on-the-street scenarios to teach the basic law, with automobile-specific 
information integrated throughout the lesson.

•	 Alternative	#3:	The	School	Specific-Fourth	Amendment	Lesson	(starting	on	page	89)	A school-specific 
lesson that uses on-the-street scenarios to teach the basic law, with school-specific law integrated throughout 
the lesson.
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Alternative #1: The Full Fourth Amendment Lesson (3-4 Hours)

Trainer’s Overview

I.	The	Law	(10	minutes)

•	 The trainer should facilitate a discussion with participants on the Fourth Amendment and the basic challenges 
that can be brought based on the type of contact with law enforcement, i.e., street encounters, dwellings, 
automobiles and schools.

A. What Does the Fourth Amendment Actually Say?

B. How Do We Use the Fourth Amendment to Our Client’s Advantage in Juvenile Delinquency Cases?

II.	Steps	in	Fourth	Amendment	Analysis:	Tangible	Evidence	(70	minutes)

•	 The trainer will briefly introduce a six-step analysis that can be used with any Fourth Amendment consideration. 

1. What are you trying to suppress?

2. Does your client have standing to challenge the intrusion or seizure?

3. What level of intrusion or seizure was there? When did it occur?

4. Was the seizure justified? (Will depend on the level of seizure)

5. Was the scope of the search justified?

6. Which fruits are the result of the illegality (or the unlawful seizure)? 

•	 The trainer will then walk through each of the six steps in detail, highlighting constitutional and local law sup-
porting each analysis.

III.	Specialized	Fourth	Amendment	Protections	(30	minutes)

A. Automobiles

B. School Context

IV.	Adolescent	Development	and	the	Fourth	Amendment	(10	minutes)

V.	Forensic	Exercises	(1-2	hours)

•	 This lesson provides two alternative Forensic Exercise options. The trainer should choose either Option A or 
Option B. Each Option is designed to run two hours, though either is adaptable for a shorter timeframe.

•	 Option	A focuses on developing a suppression theory and arguing that theory to a judge. This option gets to 
the essence of understanding the issues of suppression and having defenders think on their feet. 

•	 Option	B focuses on developing a suppression theory and conducting a cross-examination that elicits the facts 
the defender needs to support the theory. This option is ideal if trainers want to couple the Fourth Amendment 
session with trial skills development.
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Trainer Notes
I.	The	Law	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by asking, “What does 
the Fourth Amendment actually say?” The trainer should elicit what defenders actually 
remember prior to reading the text of the Fourth Amendment out loud to them in full. The 
trainer should then engage the participants in an interactive discussion of these lead 
concepts, using the prompts in the Training Notes to ensure everyone understands why this 
issue is important and worth exploring. 

A. What Does the Fourth Amendment Actually Say?

•	 “The rights of the people to be secure	in	their	persons,	houses,	papers,	and	effects, against 
unreasonable	searches	and	seizures, shall not be violated, and	no	warrants	shall	issue,	but	
upon	probable	cause, supported by oath or affirmation, and particularly	describing	the place to be 
searched, and the persons or things to be seized.”

 ° This is where we get the idea of expectation of privacy in persons, houses, papers and effects.

 ° Searches and seizures must be reasonable.

 ° Warrants are necessary to justify searches and seizures (subject to many exceptions we will  
talk about).

 ° Probable cause is necessary for the issuance of a warrant.

•	 Ask:	Does	it	apply	to	children?	

 ° The Fourth Amendment applies to both adults and youth; adult court precedents regarding search 
and seizure are equally applicable to juvenile prosecutions. See New Jersey v. TLO, 469 U.S. 325, 
337-38 (1985) (equating the privacy rights of children and adults and demonstrating that prior adult 
court precedents also define the limits of police intrusiveness in searching or seizing children.) 

•	 State	constitutional	provisions: Some state courts have begun to construe state constitutional provi-
sions as providing greater protections than the U.S. Constitution. The juvenile defender should always 
invoke state constitutional provisions in addition to the Fourth Amendment, where applicable, even 
when there are no state constitutional precedents on the issue. 

 ° Similarly, where a state has a strong constitutional provision, the defender should nevertheless 
always cite the Fourth Amendment to “federalize” the issue and preserve it for federal review. 

Note	To	Trainer The trainer should pull the local state constitution section that addresses this and be prepared 
to point participants to state case law that might interpret the state provision more broadly. 



Lesson 19: Alternative #1: The Full Fourth Amendment Lesson 5

•	 Ask:	Who	has	the	burden?	

 ° In most jurisdictions, the defense has an initial burden to show that there was a warrantless seizure. 
This can generally be done simply by pointing to police reports or other discovery that show no 
indication of a warrant. 

 ° Once the defense has established a warrantless seizure, the government has the burden, generally 
by a preponderance of the evidence, to show that evidence was obtained within the bounds of the 
Fourth Amendment.

Note	To	Trainer The trainer should supplement the discussion with state statutes, rules and/or case law that 
specify or shift the burden in the local jurisdiction. 

B.  How Do We Use the Fourth Amendment to Our Client’s Advantage in Juvenile Delinquency Cases?

•	 Suppression of Evidence (as a remedy for a constitutional violation)

•	 Other reasons to file Motion to Suppress pursuant to the Fourth Amendment:

 ° Influence the fact-finder by previewing your case for the judge

 ° Preserve issues for appeal

 ° Convince the prosecutor to dismiss a case

 ° Develop an area of law through the court of appeals

 ° Lock in government testimony through a hearing on the motion

 ° Discovery

a. In some jurisdictions, the government must respond to a motion to suppress in writing. In these 
circumstances, the defender may have an opportunity to preview the government’s evidence and 
better understand the government’s theory of the motion and the case. 

b. The defender may learn additional information about the government’s trial case during the 
testimony and argument at the suppression hearings.

 ° Create the possibility that the case will be dismissed because the government does not have the 
witnesses it needs to challenge the motion. If the government witnesses do not show, the defender 
may move to dismiss the case.

II.	Steps	in	Fourth	Amendment	Analysis:	Tangible	Evidence	

Note	To	Trainer
The trainer will preview the six questions that every defender should ask himself or herself 
when analyzing a Fourth Amendment issue. Each of the six questions will be discussed in 
much greater detail as the training moves forward.
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SIX	PRELIMINARY	QUESTIONS

Each of these questions must be considered and answered when preparing a motion to suppress under the  
Fourth Amendment.

1.	 What	are	you	trying	to	suppress?

2.	 Does	your	client	have	standing	to	challenge	the	intrusion	or	seizure?

3.	 What	level	of	intrusion	or	seizure	was	there?	When	did	it	occur?

4.	 Was	the	seizure	justified?	(Will	depend	on	the	level	of	seizure)

5.	 Was	the	scope	of	the	search	justified?

6.	 Which	fruits	are	the	result	of	the	illegality	(or	the	unlawful	seizure)?	

A.	 FIRST	QUESTION:	What	are	you	trying	to	suppress?	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by asking, “What kinds 
of evidence can be suppressed as fruit of a Fourth Amendment violation?” The trainer should 
then use the following Training Notes to engage participants in a discussion of the three 
possible categories of fruits.

•	 Tangible	evidence: What kinds of things constitute tangible evidence? 

 ° Weapons, drugs, photos, fingerprints

 ° Seeking to suppress not just the objects themselves, but also any testimony about such evidence

•	 Statements

•	 Identifications: What do we mean by identifications? 

 ° Out-of-court – line-up, show-up, photo array

 ° In-court – Not automatic as a result of suppression of out-of-court identification, but possible to 
suppress if the in-court identification is tainted by the out-of-court violation – See US v. Crews, 445 
U.S. 463, 473 (1980). 

B.	 SECOND	QUESTION:	Does	your	client	have	standing	to	challenge	the	intrusion?

Note	To	Trainer Again, the trainer should engage participants in an interactive discussion by first asking them to 
define “standing.” The trainer should then use the following Training Notes to guide the discussion. 

•	 Standards:	

 ° For	Seizures: There is standing if there is any colorable claim that the police action affected the freedom 
of movement of the respondent in any way. See United States v. Mendenhall, 446 U.S. 544, 554 (1980).	

a. This can include a passenger in a car, not just the driver. A passenger may be deemed as seized 
if the police pull the car over, even if police have no initial interest in, or even knowledge of, the 
passenger. See Brendlin v. California, 551 U.S. 249, 254 (2007).
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 ° For	Searches:	There is standing if there is any colorable claim that the respondent had an expec-
tation	of	privacy in the premises or object to be searched. The test of the respondent’s relationship 
to the searched premises is whether he or she “could legitimately expect privacy in the areas which 
were the subject of the search and seizure [that he or she seeks]…to contest.” Rakas v. Illinois, 439 
U.S. 128, 149 (1978) (dictum). 

•	 The	respondent	can	claim	the	requisite	expectation	of	privacy	in:	

 ° His	or	her	home. See, e.g., Kyllo v. United States, 533 U.S. 27, 31 (2001). 

 ° A	home	that	the	respondent	is	visiting	as an overnight guest at the invitation of the homeowner 
or another resident. See Minnesota v. Olson, 495 U.S. 91 (1990). 

 ° A	hotel	room	in which the respondent is staying, however temporarily or sporadically. See Stoner v. 
California, 376 U.S. 483 (1964); United States v. Jeffers, 342 U.S. 48 (1951). 

 ° An	unleased	room that is occupied from time to time by the respondent, in rental property owned 
by the respondent’s parents. Murray v. United States, 380 U.S. 527 (1965) (per curiam), vacating, 333 
F.2d 409 (10th Cir. 1964).

 ° In the respondent’s	office	or	work	area, even if it is shared with other employees. See, e.g., 
O’Connor v. Ortega, 480 U.S. 709, 714-19 (1987) (public employee’s officer); United States v. Lefkow-
itz, 285 U.S. 452 (1932) (business office); Marshall v. Barlow’s, Inc., 436 U.S. 307, 311-15 (1978) 
(employee’s work areas in factory building). 

 ° “Public”	places in which it is customary to allow temporary exclusive occupancy with a measure 
of privacy, such as taxicabs, Rios v. United States, 364 U.S. 253, 262 n. 6 (1960), but cf. Rakas v. 
Illinois, 439 U.S. at 149 n.16 (dictum), pay telephone booths, Katz v. United States, 389 U.S. 347 
(1967), public lavatory cabinets, Bielicki v. Superior Court, 371 P.2d 288, 21 (1962), and rented 
lockers in commercial storage facilities, United States v. Karo, 468 U.S. 705,720 n.6 (dictum). 

 ° The “curtilage”	of a home – that is, “the area immediately surrounding a dwelling house,” United 
States v. Dunn, 480 U.S. 294, 300 (1987) – is treated as “part of [the] home itself for Fourth Amend-
ment purposes,” Oliver v. United States, 466 U.S. 170, 180 (1984), and receives the same Fourth 
Amendment protections. 

a. Four factors in determining the curtilage of a home:

1. The proximity of the area claimed to be curtilage to the home

2. Whether the area is included within an enclosure surrounding the home

3. The nature of the uses to which the area is put

4. The steps taken by the resident to protect the area from observation by people passing by 

 ° Respondent may also challenge a police examination or seizure of an object during a police search 
of the premises	if	the	respondent	is	the	owner	of	that	object.	See United States v. Jacobsen, 
466 U.S. 109, 113 (1984). 
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•	 Abandonment: A defendant generally relinquishes his or her standing (or expectation of privacy) if 
he or she abandons the property. For example, a respondent who tosses a Ziploc bag as he or she is 
running from police likely has no expectation of privacy in that bag. See California v. Hodari D., 499 U.S. 
621 (1991) (cocaine abandoned while running was not a fruit of an illegal seizure where defendant had 
not been seized by physical force or show of authority).

 ° If the respondent abandons incriminating evidence during a stop or arrest, the	juvenile	defender	
can	still	argue:

a. The alleged abandonment of the property was in itself the product of an unlawful police action. 
The abandonment will not be found if:

i. The respondent was illegally arrested or illegally detained prior to the time of the alleged 
“drop.” See Reid v. Georgia, 448 U.S. 438 (1980) (per curiam).

ii. The police were engaged in an unlawful search prior to the time of the alleged “drop.” United 
States v. Newman, 490 F.2d 993 (10th Cir. 1974).

iii. The police were in the course of an unlawful pursuit of the respondent at the time that he or 
she allegedly threw away the object. People v. Shabaz, 378 N.W.2d 451 (Mich. 1985). 

 ° No factual abandonment: If the object remains in an easily accessible (or alternatively secure) area 
from which the client can easily retrieve it, then it is not abandoned – there is no indication that 
the client was relinquishing dominion or control over the object. Hiding it from view is not the same 
as abandoning. See United States v. Colbert, 474 F.2d 174 (5th Cir. 1973); United States v. Cowan, 
396 F.2d 83, 87 (2nd Cir. 1968); United States v. Manning, 440 F.2d 1105, 1111 (5th Cir. 1971); United 
States v. Scott, 987 A.2d 1180 (D.C. 2010).

a. The dropped object fell into a constitutionally protected area such as the floor of a taxicab, see 
Rios v. United States, 364 U.S. at 262 n.6, or a trash receptacle within the curtilage of the house, 
Work v. United States, 243 F.2d 660, 662-63 (D.C. Cir. 1957). 

b. The police story of the object being dropped is a fabrication. See, e.g., People v. Quinones, 61 
A.D.2d 765, 766 (N.Y. App. Div. 1st Dep’t 1978). The juvenile defender should cross-examine 
the officers on what they did prior to the “drop” that caused the respondent to disclose to them 
incriminating objects that were otherwise well-concealed.

C.	 THIRD	QUESTION:	Was	there	a	seizure,	and	what	level	of	seizure	was	there?	When	did	it	occur?

•	 State	action	required: The Fourth Amendment regulates the actions of the police, other law enforce-
ment agents, other government officials and, in limited circumstances, private citizens (e.g., those acting 
as an agent of the state or at the behest of the police). To apply, the contact must be state action, which 
may involve actors such as special police officers, school resource officers, school officials and agency 
workers (e.g., someone in an agency that investigates child abuse allegations).
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Note	To	Trainer

Many practitioners, judges and judicial decisions will use the terms “seizure,” “stop” and 
“arrest” in seemingly interchangeable ways, despite the fact that a seizure is any interaction 
that deprives a person of his or her freedom of movement and stops and arrests are different 
kinds of seizures. The following sections will help to define those terms more precisely for 
the participants, but it is important for the trainer to keep these terms of art separate and 
recognize when others are using them interchangeably (whether appropriately or not).

•	 Seizure	defined	

 ° A seizure occurs “when the officer, by means of physical force, or show of authority, has in some 
way restrained the liberty of a citizen.” See California v. Hodari D., 499 U.S. 621 (1991).

 ° A “seizure” within the meaning of the Fourth Amendment occurs when the police “accosts [the] 
individual and restrains his freedom to walk away.” Terry v. Ohio, 392 U.S. 1, 16 (1968). The standard 
for a seizure is whether the police behavior “would…have communicated to a reasonable person 
that he was not at liberty to ignore the police presence and go about his business.” Michigan v. 
Chesternut, 486 U.S. 567, 569 (1988).

 ° It is strictly an objective	inquiry.

 ° The defense will always want to classify police action as a ‘seizure’ to invoke the protections of the 
Fourth Amendment. 

•	 General	standard	for	a	seizure:

 ° A show of official authority…

 ° …that would cause a reasonable person to believe that he or she was not free to leave.

 ° The restraint may be physical, Sibron v. New York, 392 U.S. 40, 67 (1968), or it may be a command 
or any other gesture or expression indicating that the person is not free to go as he or she chooses. 
Dunaway v. New York, 442 U.S. 200, 203, 207 n.6 (1979).

•	 What	type	or	level	of	seizure	was	it? (We’ll get to whether it was justified later.)

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the 
different levels or categories of police interactions with civilians?” The trainer should then 
use the following Training Notes to guide the discussion. 

 ° Spectrum of On-the-Street Contacts with the Police: there are several categories of on-the-street 
contacts between civilians and police officers. 

a. Encounters/Contact (not a seizure under the Fourth Amendment) 

i. The Fourth Amendment is not	triggered when the police simply approach an individual in 
a public place to ask him or her if he or she is willing to answer questions. The person may 
decline to listen to or answer the questions. See Florida v. Royer, 460 U.S. 491, 497-98 (1983) 
(plurality opinion).
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b. Terry stop

i. In Terry v. Ohio, 392 U.S. 1 (1968), the Supreme Court held that an investigatory “stop” is 
a brief on-the-street detention for the purpose of an inquiry and observation under certain 
circumstances. 

ii. The scope of the permitted intrusion will vary to some extent with the particular facts and 
circumstances of the case. However, an investigative detention must be:

 » Temporary and last	no	longer	than	is	necessary	to	effectuate	the	purpose	of	the	
stop; and

 » The investigative methods used should be “the least	intrusive means reasonably avail-
able to verify or dispel the officer’s suspicion in a short period of time.” Florida v. Royer, 
460 U.S. at 500.

c. Terry frisk

i. In Terry, the Supreme Court held that a state could constitutionally authorize not only a 
“stop,” but also, under appropriate circumstances, a “frisk” – a pat-down for weapons or a 
similar “self-protective” search. Terry v. Ohio, 329 U.S. at 21, 27. 

ii. The scope of the frisk will be dealt with in much more depth later. 

d. Arrests

i. Arrests impose a more significant intrusion on the liberty of respondents than a Terry stop. 

ii. Terry stops can be separated from arrests by the “point [at which] police procedures [are]…
qualitatively and quantitatively…so intrusive with respect to a suspect’s freedom of move-
ment and privacy interest as to trigger the full protection of the Fourth and Fourteenth 
Amendments.” Hayes v. Florida, 470 U.S. 811, 815-16 (1985).

iii. Seizures to the level of arrest require probable cause that the defendant committed a crime. 

e. Search 

i. A search involves the greatest level of intrusion on the liberty of the respondent, and includes 
search into a person’s clothing, personal property, cars and buildings. 

ii. An entry into a building is a “search” within the Fourth Amendment. Lo-Ji Sales, Inc. v. New 
York, 442 U.S. 319, 325 (1979).

•	 Distinguishing	between	a	Contact,	a	Stop	and	an	Arrest:	How	do	I	know?	

Note	To	Trainer

The trainer should lead participants in a brainstorming session by asking, “How do you distin-
guish between a contact, a stop and an arrest? What factual indicia suggest that police interac-
tion is a contact or an arrest or a Terry stop?” The trainer should then use the following Training 
Notes to facilitate a longer discussion on why or how each of these indicia are relevant.

 ° Length of encounter

 ° Threats, coercion
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 ° Request for surrender of documents

 ° Physical touching

 ° Submission to show of authority

 ° Request for identification

 ° Blocked exit

 ° Display of weapons by police

 ° Type of area (public, private) in which contact occurred

 ° Contact in a public area

•	 Strategic	considerations	for	juvenile	defenders

 ° It is always in the interest of the defense to characterize a police action as a seizure (whether it is clas-
sified as a stop or an arrest), because only seizures trigger the protections of the Fourth Amendment.

 ° The classification of the police action in each case will depend substantially upon the facts that 
the defense counsel elicits from the witnesses and on the quality of the defender’s arguments. See 
Florida v. Royer, 460 U.S. at 506.

 ° Factors that may elevate the seizure from a Terry stop (which only requires reasonable articulable 
suspicion) to an arrest (which requires probable cause) include:

1.	 The	Length	of	the	Restraint

•	 Terry stops are usually brief. See United States v. Place, 462 U.S 696, 709 (1983) (“[I]n as-
sessing the effect of the length of the detention, we take into account whether the police dili-
gently pursue their investigation.”) The relevant question is whether the detention exceeded 
the “time reasonably needed to effectuate the law enforcement purposes to be served by the 
stop.” United States v. Sharpe, 470 U.S. 675, 676 (1985).

Note	To	Trainer

Fourth Amendment case law is very fact-intensive. Within each state, trends often emerge 
in the interpretation of facts. For example, in some states, a routine on-the-street seizure 
that exceeds 20 minutes may be frequently deemed to be an arrest instead of a stop. To the 
extent possible, the trainer should discuss state case law. 

2.	 Whether	the	Police	Transported	the	Respondent	from	the	Location	of	the	Stop

•	 The ambulatory nature of a detention may be a significant factor in the classification of the 
detention as an arrest rather than a Terry stop. See Hayes v. Florida, 470 U.S. 811 (1985). 

3.	 The	Nature	of	the	Setting	in	Which	the	Detention	Takes	Place

•	 Terry stops are normally characterized by “[t]he comparatively nonthreatening character of 
[the] detentions.” Berkemer v. McCarty, 468 U.S. 420, 440 (1984). 
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•	 Exception: the scenario in which officers who are executing a valid search warrant for 
contraband in a home detain an occupant of the premises during the search. See Michigan v. 
Summers, 452 U.S. 692 (1981); Muehler v. Mena, 544 U.S. 93 (2005). In this situation, officers 
executing a valid search warrant have the limited authority to detain the occupants of the 
premises while a proper search is executed. The Summers Court made a point of explaining 
“the type of detention imposed…is not likely to be exploited by the officer” to extract infor-
mation from the suspect, since “the information the officers seek normally will be obtained 
through the search and not through the detention.” Summers, 452 U.S. at 701. 

4.	 Whether	the	Detention	Was	for	the	Purpose	of	Interrogation

•	 If the purpose of the police detention of the suspect is interrogation, the courts are particularly 
likely to view the interrogation as an arrest requiring probable cause rather than a Terry stop. 

5.	 Guns/Weapons

•	 The drawing of weapons by the officer is an additional factor suggesting that the interac-
tion is an arrest rather than a stop, especially when there is no indication that the suspect is 
armed. U.S. v. Cabellos, 654 F.2d 177 (2nd Cir. 1981) (finding an arrest requiring probable cause 
when officers blocked in the suspect’s car and ordered him from the car with guns drawn and 
little reason to believe the suspect was armed). 

•	 However, the presence of weapons alone is not enough to turn a stop into an arrest in some 
jurisdictions, especially if there is reason to believe officer safety might be at issue. See, e.g., 
Hicks v. U.S., 730 A.2d 657 (D.C. 1999) (removal from car at gunpoint and holding respon-
dent for 25 minutes does not turn into arrest); United States v. Taylor, 716 F.2d 701, 709 (9th 
Cir.1983) (holding that no de facto arrest had occurred where police approached the suspect 
with guns drawn and handcuffed him after he twice refused to raise his hands and “ma[de] 
furtive movements inside the truck where his hands could not be seen”); United States v. 
Shoals, 478 F.3d 850 (7th Cir. 2007) (“police officers do not convert a Terry stop into a full 
custodial arrest just by drawing their weapons [as such action is] warranted given the inher-
ent danger of the encounter [in which] the officers were responding late at night to a 911 
report of gunfire when they encountered [the defendant], who matched the description of the 
suspect, was wearing a coat even though he was indoors, and hung back and hid out in the 
kitchen until he was ordered outside.”)

D.	 FOURTH	QUESTION:	Was	the	seizure	justified?	

Note	To	Trainer

The trainer should explain to participants that when analyzing whether the police have violated 
the Fourth Amendment, there are two main areas of analysis: 1) searches or seizures where a 
warrant is involved; and 2) searches or seizures without a warrant. We’ll take a look at each. If	
time	is	an	issue,	trainers	can	consider	not	addressing	warrant	challenges	and	only	
advise	participants	to	look	into	that	if	they	have	a	case	that	involves	a	warrant,	given	
that	the	vast	majority	of	Fourth	Amendment	issues	do	not	involve	warrants.	

1.	 First:	Is	there	a	valid	warrant?	

•	 Officers may obtain permission to search a place, object or person by obtaining a warrant 
from a judge. According to the text of the Fourth Amendment, “no	warrants	shall	issue,	
but	upon	probable	cause.”
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•	 The	good	faith	rule: Evidence obtained pursuant to a search warrant should not be sup-
pressed if the officers executing the warrant reasonably relied on the magistrate’s determina-
tion of probable cause in issuing the warrant, even though the magistrate’s finding of prob-
able cause was erroneous. See United States v. Leon, 468 U.S. 897 (1984); Massachusetts v. 
Sheppard, 468 U.S. 981 (1984).

•	 Warrants are presumptively valid. However, the juvenile defender can challenge	the	
search	warrant and seek suppression of the proceeds:

 ° When the affidavit submitted in support of the warrant states merely	“bare	bones”	
conclusions, United States v. Leon, 468 U.S. at 915, 923 n.24, 926, or is so lacking in 
probable cause that believing in the existence of the warrant is unreasonable. United 
States v. Leon, 468 U.S. at 923. 

 ° When the police knowingly	or	negligently	fail	to	limit their application for a war-
rant to the unit for which they demonstrate probable cause to search. See Maryland v. 
Garrison, 480 U.S. 79, 85-87 (1987) (dictum). Officers may search the “entire area in which 
the object of the search may be found,” performing whatever “additional acts of entry or 
opening may be required to complete the search,” however, the search cannot extend into 
areas that could not contain the objects specified in the warrant. United States v. Ross, 
456 U.S. 798, 820-21, 24 (1982) (dictum). 

 ° When the warrant affidavits upon which probable cause is based contain “deliberate	
falsehoods” or statements manifesting a “reckless disregard for the truth.” See Franks v. 
Delaware, 438 U.S. 154 (1978). 

 ° When the affidavit in support of a search warrant includes “tainted”	information that 
is the product of an earlier unconstitutional search or seizure by the police and does not 
contain sufficient independent evidence to make out probable cause. See United States 
v. Karo, 468 U.S. 705, 719-21 (1984); United States v. Leon, 468 U.S. 897 (1984) (if earlier 
unconstitutionality was the consequence of improper police rather than magisterial con-
duct, it continues to evoke the exclusionary sanction).

 ° When the warrant is based on information provided by a confidential	informant whose 
credibility and reliability was untested. See U.S. v. Harris, 403 U.S. 573 (1971); Alabama v. 
White, 496 U.S. 325 (1990).

 ° When the magistrate who issued the warrant was not	neutral	and	detached, exclusion 
of the evidence seized under the warrant is obligatory, even if the police acted in “good 
faith.” See United States v. Leon, 468 U.S. 897, 923 (1984).

•	 There are exceptions	to	the	Warrant	Requirement, which we will discuss next.

2.	 If	there	is	no	warrant,	what	showing	is	necessary	to	justify	each	level	of		
police	encounter?
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Note	To	Trainer

The trainer should explain to participants that there are exceptions to the Warrant Require-
ment. We all know that police detain people all the time without warrants. If an officer 
observes the respondent engaging in criminal conduct or receives information that the re-
spondent has recently engaged in criminal conduct, he or she might be justified in seizing the 
respondent. The law classifies interactions between police and civilians at different levels 
and requires different levels of justification for each level of intrusion. 

The trainer should engage participants in an interactive discussion recapping the levels of 
contact by asking, “So, what are the levels of police contact?” It is best to list the five levels 
on a whiteboard or flipchart, making sure to maintain the order from least intrusive to most 
intrusive. After the participants identify the five levels of intrusion, the trainer should ask, 
“So what is the standard police need to meet in order to justify this type of seizure?” The 
trainer should write out the corresponding level of justification and engage participants in a 
discussion about each using the Training Notes that follow. 

STANDARDS	FOR	POLICE	CONTACT

Contact
Standard	of	suspicion	necessary	if	there	is		
no	warrant

Encounter None

Stop Reasonable Articulable Suspicion (RAS)

Frisk Reasonable Articulable Suspicion (RAS) to Believe 
Armed and Dangerous 

Arrest Probable Cause

Search Probable Cause (or consent)

•	 Encounters or “Contacts”

 ° The Fourth Amendment is not triggered when the police simply approach an individual 
in a public place to ask him or her if he or she is willing to answer questions. The person 
may decline to listen to or answer the questions. See Florida v. Royer, 460 U.S. 491, 497-
98 (1983) (plurality opinion).

 ° If police ask someone to engage in a conversation with them, and that person agrees, it is 
merely an encounter. See INS v. Delgado, 466 U.S. 210, 216 (1984) (“While most citizens 
will respond to a police request, the fact that people do so, and do so without being told 
they are free not to respond, hardly eliminates the consensual nature of the response”).

 ° Encounters or contacts are not	seizures under the Fourth Amendment.

•	 Terry Stops (a.k.a. “Investigative Stops”)

 ° This is the lowest level of seizures.
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 ° Terry stops are justifiable under the Fourth Amendment if there is reasonable articulable 
suspicion that a person has committed or is about to commit a crime. See Florida v. Royer, 
460 U.S. at 498. (plurality opinion). This category of seizure creates a limited exception to 
the general requirement of probable cause for an arrest. See Terry v. Ohio, 392 U.S. 1 (1968). 

 ° The power of the police to conduct a Terry stop is more limited when the stop is for the 
purpose of “investigat[ing] past criminal activity…rather than…to investigate ongoing 
criminal conduct.” United States v. Hensley, 469 U.S. 221, 228 (1985). 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
factors commonly relied on by the police to justify a Terry stop or an arrest?” The trainer should 
allow the participants to brainstorm and write the answers on a whiteboard or flipchart. 

 ° High-crime neighborhood/area

 ° Failure to respond to police 

 ° Flight (cannot in itself supply the basis for an arrest or stop – See Illinois v. Wardlow, 528 
U.S. 119 (2000))

 ° Furtive gestures

 ° Tips from informants

 ° Casing (Terry)

 ° Description match

 ° Exchanges between individuals

 ° Nervousness

 ° Departure upon seeing police

 ° Temporal/spatial proximity to crime

Note	To	Trainer

After developing a list (which may be more extensive than the sample above), remind partici-
pants that any analysis into whether a Terry stop – or any other level of intrusion – was justi-
fied is going to be fact-specific, and the court must look at “the totality of the circumstances” 
in deciding whether officers had reasonable suspicion or not. While there is Supreme Court and 
Federal case law outlining some of the considerations courts should make in weighing factors, 
it is important for defenders to know the local case law in a particular jurisdiction that signals 
to the judge how much or little weight particular factors should be given. 

•	 Terry Frisks (a.k.a. “Protective Frisks”)

 ° A frisk must be made incidental to a valid Terry stop and can only be conducted for the 
purpose of discovering weapons that might be used against the officer. 

a. The officer must be able to “point to specific and articulable acts, which, taken to-
gether with rational inferences from those facts, “reasonably warrant” the conclusion 
that the officer “is dealing with an armed and dangerous individual.” Terry v. Ohio, 392 
U.S. at 21, 27. 
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b. Terry frisks are NOT automatically justified incident to a Terry stop; they must have a 
separate justification, because it is an intrusion beyond merely a stop.

 ° Actual frisks must be limited to a pat down of the outer garments, or only what is neces-
sary to discover weapons. Minnesota v. Dickerson, 508 U.S. 366 (1993). 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
factors commonly relied on by the police to justify a reasonable belief that a suspect is armed 
or dangerous?” 

 ° Factual Indicia

a. Nature/description of crime suggesting that a weapon might be involved

b. Observation of weapon 

c. Weapon-possessing body language, such as holding one’s waistband as if concealing 
a gun.

d. Gun shots

e. Bulge in clothing

f. Furtive gesture as if searching for a weapon

•	 Arrests

 ° In virtually all jurisdictions, the conditions for a valid arrest are specified by either statute 
or case law. In some jurisdictions, the juvenile court statutes establish additional require-
ments for arrests of youth. Pa. R. Juv. Ct. P. 210 (2005); Utah R. Juv. Ct. P. 21 (2009). 

 ° A showing of “probable cause” is the minimum precondition for a valid arrest, with or 
without a warrant. 

 ° There are two separate (but related) probable cause analyses the court must consider 
when deciding if an arrest is justified. The officer must have probable cause to believe:

a. That a crime has been committed; AND

b. That the person being arrested is the person who committed that crime.

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What is prob-
able cause? How do you define it? How is that different from reasonable articulable suspicion?” 
The trainer should then use the following Training Notes to guide the discussion. 

 ° Probable cause is defined as existing if, based on the totality of the circumstances, there 
is “a reasonable ground for belief of guilt…and that the belief of guilt must be particular-
ized with respect to the person to be searched or seized.” Maryland v. Pringle, 540 US 
366, 371 (2003).
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 ° By contrast, reasonable articulable suspicion (as the phrase implies) only requires that a 
reasonable officer would be able to articulate factors that led him or her to suspect the 
person. Terry v. Ohio, 392 U.S. 1 (1968).

 ° Factual indicia supporting probable cause:

a. Temporal/spatial proximity to the scene of the crime

b. Erratic/illegal behavior (e.g., ran a red light)

c. Description match of the suspect being sought

d. Two-way exchange, object for money

e. Smell of drugs (in some jurisdictions, smell is enough for probable cause; in others, 
only reasonable articulable suspicion)

f. Eyewitness/Complainant pointing person out as the perpetrator

Practice	Tip

While these indicia may suggest probable cause exists, it is important to remember that defenders 
can defeat probable cause at a motion hearing by eliciting or demonstrating other factors known to 
the officer at the time of the arrest that would undermine or contradict any purported probable cause. 
Just because a police report outlines factors that, if true, would likely establish probable cause, that 
does not mean there are not other factors that were left out or not considered that may ultimately 
negate or lessen probable cause at a hearing. 

•	 Search 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What is the 
standard for probable cause when the officer or the prosecutor is trying to justify a search?” 
The trainer should then use the following Training Notes to guide the discussion. 

 ° Probable cause for a search is established when there are reasonable grounds to believe 
that the objects connected to criminal activity or otherwise subject to seizure are pres-
ently located in the particular place to be searched. 

 ° Requires warrant or probable cause. 

 ° If, however, the police made a valid arrest of the respondent, they are permitted to search 
him or her, incident to that valid arrest, without further justification.

•	 Search of Building

 ° To be constitutional, the police entry into a building must be:

a. Authorized by a search warrant; or

b. Fall within one of the warrant exceptions listed infra.
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 ° If a police entry of a building violates these rules, all observations made by the police 
within the building and all objects seized by the entering officers are excludable as fruits 
of the poisonous tree. See, e.g., Johnson v. United States, 333 U.S. 10 (1948); Chapman v. 
United States, 365 U.S. 610 (1961).

Practice	Tip

It is generally in the interest of the defense to identify the seizure as early	as	possible	and	to	
characterize	it	as	severely	as	possible	in the interchange between the police and civilian. For 
example, an arrest is better than a stop because the police must satisfy a more demanding standard 
to justify an arrest over a stop. Moreover, the earlier in the timeline of events that the violation oc-
curs, the better. For example, if you can demonstrate a violation at the point of first contact between 
the officer and the respondent, any subsequent search is less likely to be justifiable and more 
evidence excludable as fruit of the earlier seizure (as discussed later).

3.	 Exceptions	to	the	Warrant	Requirement	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by explaining, “We spoke 
earlier about situations in which a warrant would usually be required for a search or seizure; 
but there are, again, many situations in which no warrant is necessary because a legal excep-
tion exists.” Next, the trainer should ask, “What are some exceptions to the Warrant Require-
ment?” The trainer should then use the following Training Notes to guide the discussion. 

•	 Search	Incident	to	Valid	Arrest	

 ° Warrantless searches of an arrested person’s clothing and body surfaces are routinely 
permitted incident to a valid arrest. United States v. Robinson, 414 U.S. 218 (1973).

 ° This exception does not apply to searches of a home or building.

•	 Valid	Consent

 ° The police may enter a building without a warrant whenever they obtain the valid consent 
of a party who has the authority to admit persons to the building. Washington v. Chrisman, 
455 U.S. 1, 9-10 (1982). 

 ° A suspect’s consent is measured by an objective reasonableness standard: what would 
the typical reasonable person have understood by the exchange between the officer and 
the suspect? Florida v. Jimeno, 500 U.S. 248, 251 (1991). 

a. Consent must be voluntary. Amos v. United States, 255 U.S. 313 (1921). 

b. Prosecutor has the burden of proving by a preponderance	of	the	evidence	that the 
consent was freely and voluntarily given. See United States v. Matlock, 415 U.S. 164, 
177, 177-78 n.14 (1974). 

c. Voluntariness of the consent is based on a totality of the circumstances test. The 
coercive nature of the police conduct, as well as the possibly vulnerable subjective 
state of the person who consents, must be taken into consideration. See Schneckloth 
v. Bustamonte, 412 U.S. 218, 226 (1973) (dictum). 
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d. The test of a third	party’s	consent is whether the third party possessed – or reason-
ably appeared to the police to possess – “common authority over or other sufficient 
relationship to the premises or effects sought to be inspected.” United States v. Mat-
lock, 415 U.S. 164, 171 (1974). See also Georgia v. Randolph, 547 U.S. 103, 109 (2006). 

i. Consider: Assuming, for argument’s sake, that a parent has authority to consent to 
a search of the home, is there common authority over the child’s book-bag inside 
that home?

ii. It is very important that defenders understand local case law’s take on this and, if 
there is no local case law directly on point, understand how other jurisdictions may 
handle this.

e. “A physically present co-occupant’s stated refusal to permit entry prevails over 
another co-occupant’s permission, rendering the warrantless search unreasonable and 
invalid as to him.” Randolph, 547 U.S. 103, 106 (2006).

Consider: Does a parent’s consent trump a child’s objection? 

i. The prosecutor could argue that consent of a mother trumps refusal of a child 
since they are not co-occupants; the child is subordinate.

ii. The defense could argue that there is abundant case law that says children can 
consent to the search of a home, so they should logically be able to object to it as 
well. See Kristin Henning, The Fourth Amendment Rights Children at Home: When 
Parental Authority Goes Too Far, 53 Wm & mary L. rev. 55 (2011).

iii. What if a sibling consents? Is that sufficient authority? What if they are an older 
sibling? Younger?

iv. Much of this is untested in the courts and defenders are encouraged to push  
these issues.

•	 Plain	View	

 ° An officer’s mere observation of an object from a location where the officer is entitled to 
be is not considered a “search” within the meaning of the Fourth Amendment. Harris v. 
United States, 390 U.S. 234, 236 (1968). 

 ° To justify a “seizure” or “search” of an object in plain view, the prosecution must show that:

a. The officer	was	lawfully	in	the	location	from which he or she observed the object. 
See, e.g., Arizona v. Hicks, 480 U.S. 321, 326 (1987).

b. The seizure or search of the object must be justified by probable cause to believe the 
object “was either contraband or was stolen,” Arizona v. Hicks, 480 U.S. at 327- 28.

c. The seizure of the object must be limited to that which is in plain view. Any additional 
intrusion must be constitutionally justified. Horton v. California, 496 U.S. 128, 137 (1990).
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•	 Exigent	Circumstances

 ° Exigent circumstances arise when the law enforcement officers have reasonable grounds 
to believe there is an immediate need to protect their lives, the lives of others, their 
property or that of others; the search is not motivated by an intent to arrest and seize 
evidence; and there is some reasonable basis to associate an emergency with the area or 
place to be searched. See United States v. Smith, 797 F.2d 836, 840 (10th Cir. 1986); Miller 
v. U.S., 357 U.S. 301, 309 (1958); Ker v. State of California, 374 U.S. 23, 41 n.11 (1963). 

•	 Automobile	Exception

 ° The inherent mobility of automobiles renders the securing of a warrant impracticable. 
Warrantless stopping and search of moving vehicles is permitted but only if the searching 
officers have probable cause to believe that seizable objects are concealed in the vehicle. 
Almeida-Sanchez v. United States, 413 U.S. 266 (1973); Wyoming v. Houghton, 526 U.S. 
295, 300-01 (1999). 

 ° It is therefore a two-step process: 

a. Justification to stop the car (usually probable cause that some traffic offense occurred 
or RAS of other criminality); and

b. Probable cause to believe seizable objects (i.e., contraband) are in the car. 

Note	To	Trainer It is important to note that there are other non-warrant considerations when a car is involved, 
which will be dealt with further in the lesson.

•	 Abandonment

 ° Property is abandoned when it is voluntarily discarded; the person in possession inten-
tionally left it behind or otherwise relinquished his or her interest in the property so that 
there is no longer a reasonable expectation of privacy in it at the time of the search.

 ° Where the reasonable expectation of privacy has been given up, a warrant is not needed 
to seize such property.

 ° The focus of abandonment analysis should be on the individual’s intent. U.S. v. Colbert, 
474 F.2d 174, 176 (5th Cir. 1973); Spriggs v. United States, 618 A.2d 701, 703 (D.C. 1992).

•	 Inventory	

 ° If an arrested person is to be incarcerated, the police may remove, examine and inven-
tory everything in his or her possession at the time of lockup without a warrant. Illinois v. 
Lafayette, 462 U.S. 640, 646-48 (1983). 
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•	 Border	Issues

 ° The “border search” doctrine allows customs and immigration officials to stop and search 
all vehicles (or persons) entering the United States from abroad. It requires no warrant, 
probable cause, Terry-type reasonable suspicion or other type of justification. This search 
power is limited to the border itself or functional equivalents. Almeida-Sanchez v. United 
States, 413 U.S. 266, 272 (1973). See also United States v. Flores-Montano, 541 U.S. 149, 
154 (2004).

 ° This principle is limited to international (and not interstate) borders. Torres v. Puerto Rico, 
442 U.S. 465, 472-73 (1979). 

•	 Administrative	Checkpoint

 ° A Fourth Amendment seizure occurs when a vehicle is stopped at a checkpoint. Michigan 
Department of State Police v. Sitz, 496 U.S. 444 (1990) (upholding the constitutionality of 
a State’s use of highway checkpoints in which motorists were briefly stopped on average 
of 25 seconds, briefly examined for signs of intoxication and asked some questions in 
accordance with established guidelines governing checkpoint operation). See also Illinois 
v. Lidster, 540 U.S. 419, 427 (2004) (rejecting a Fourth Amendment challenge to a highway 
checkpoint where police stopped motorists to ask them for information about a recent 
hit-and-run accident). 

 ° The validity of various spot-check practices involving the brief stop of vehicles without 
reasonable suspicion that the particular vehicle stopped is being operated in violation of 
the law turns on:

a. Whether the primary	purpose of the checkpoint is to	detect	evidence	of	crimi-
nal	wrongdoing.	In the absence of emergency situations, this type of checkpoint is 
prohibited. See City of Indianapolis v. Edmond, 531 U.S. 32 (2000). 

b. The extent to which some sort of	spot-check	is	necessary	and	will	likely	be	
effective	to enforce the regulatory scheme in question. The standard of necessity is 
high. See Illinois v. Lidster, 540 U.S. 419, 427 (2004) (a highway spot-check at which 
police sought information related to a hit-and-run accident); Michigan Department of 
State Police v. Sitz, 496 U.S. 444, 451 (1990) (a highway spot check for sobriety). 

c. The extent to which the visibility	and	the	regularity	of	the	spot-check practice 
are likely to reduce motorists’ apprehensions of danger and the feeling that they are 
being singled out for official scrutiny. See Illinois v. Lidster, 540 U.S. at 425, 427-28; 
Michigan Department of State Police v. Sitz, 496 U.S. at 452-53. 

d. The extent to which the spot-check procedures limit	and	control	the	exercise	of	
the	discretion	of	individual	officers in determining which vehicles to stop and 
which ones to detain for longer or shorter periods. See Michigan Department of State 
Police v. Sitz, 496 U.S. at 452-53. (The fourth factor is probably the most significant as 
the Supreme Court has recognized that restricting police discretion in the execution of 
the search and seizure power is the Fourth Amendment’s central purpose.) See, e.g., 
Johnson v. United States, 333 U.S. 10, 13-17 (1948).



JTIP  Unit VIII: Motions Practice22 

E.	 	FIFTH	QUESTION:	Was	the	scope	of	the	search	following	the	seizure	justified?

Note	To	Trainer

The trainer should explain that the Fifth Question focuses on searches, assuming that the initial 
seizure was justified. The trainer should engage participants in an interactive discussion by 
asking, “Is the scope of the search justified?” The trainer should then use the following Training 
Notes to guide the discussion.

1.	 Consent

•	 Did the search exceed the scope of the consent? 

 ° Example: If the client consents to a search of his person but police also search his back-
pack, the search of the bag would likely exceed the scope of the consent.

2.	 Frisk

•	 A Terry frisk is a kind of search.

•	 A frisk must be limited to a pat down of the outer clothing. The officer can only go in pockets 
if the item that is patted in a frisk is “immediately identifiable” as a weapon or contraband. 
The	officer	should	not	manipulate	the	object;	only a pat is permissible. Minnesota v. 
Dickerson, 508 U.S. 366 (1993). 

 ° Example: If the officer’s frisk of the client is justified, but the officer reaches into the 
client’s pocket because the officer felt a soft plastic bag, that entry into the pocket likely 
exceeds the scope of the frisk/search because a bag is not contraband and its contents 
cannot be immediately recognizable as contraband.

3.	 Search	Incident	to	Arrest

•	 The search incident to arrest is restricted to “the arrestee’s person and the area within his 
immediate control – construing that phrase to mean the area from within which he might 
gain possession of a weapon [to attack the arresting officer] or destructible evidence.” Chimel 
v. California, 395 U.S. 752, 763 (1969). 

•	 The search incident to a lawful arrest exception to the warrant requirement “derives from 
the interests in officer safety and evidence preservation that are typically implicated in arrest 
situations.” Arizona v. Gant, 556 U.S. 332, 338 (2009) citing U.S. v. Robinson, 414 US 218, 
230-34 (1973).

 ° Example: A search incident to arrest should not include client’s backpack if the client is 
already secured and no longer has access to it.

4.	 Search	Incident	to	Automobile	Arrest	

•	 In dictum in New York v. Belton, 453 U.S. 454 (1981), the Supreme Court stated a very broad 
rule that the scope of the search	incident	to	arrest	of	a	motorist extends to “the contents 
of any containers found within the passenger compartment … whether the container is 
opened or closed,” New York v. Belton, 453 U.S. at 460. 
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•	 In 2009, the Supreme Court clarified in Arizona v. Gant, 556 U.S. 332 (2009) that “Belton 
does	not	authorize	a	vehicle	search	incident	to	a	recent	occupant’s	arrest	after	the	
arrestee	has	been	secured	and	cannot	access	the	interior	of	the	vehicle.” Arizona v. 
Gant, 556 U.S. at 335.

•	 For further discussion of Gant, see infra in “Specialized Fourth Amendment Protections.”

5.	 Search	Prior	to	Arrest

•	 The general rule is that “a search incident to a lawful arrest may not precede the arrest.” 
Sibron v. New York, 392 U.S. 40, 67 (1968). 

•	 There are two narrow exceptions:

 ° If the search and arrest are parts of a single course of events and the formal arrest fol-
lowed quickly on the heels of the challenged search, then it is not particularly important 
that the search preceded the arrest. Rawlings v. Kentucky, 448 U.S. 98, 111 (1980).

a. Example: In Rawlings, the defendant admitted to possessing drugs found in his 
friend’s purse. Police then searched him and found money and a knife. Because 
police already had probable cause to arrest him, the fact that they had not yet cuffed 
him when they searched his person did not change the analysis; so long as he was 
arrested as part of interaction with police, the search of his person was incident to 
arrest, regardless of order of events.

 ° If the search is restricted to the “very limited search necessary to preserve” some evi-
dence of “ready destructibility” that the suspect would otherwise likely destroy. Cupp v. 
Murphy, 412 U.S. 291, 296 (1973).

a. Example: In Cupp, the Supreme Court found that the collection of samples from re-
spondent’s fingernails over respondent’s objection was permissible when respondent 
was in police station, declined police request to take a sample from under his nails 
and was then observed trying to potentially contaminate his fingernails by rubbing his 
hands together and putting his hands in his pocket and jingling keys or coins. 

 ° Of course, these cases are limited to their facts, and defenders should argue as such if 
the prosecutor tries to justify the search based on these exceptions.

 ° If, however, the results of the search create the probable cause to arrest – in other words, 
if the arrest relies on the search – then the search is not permissible.

6.	 Detention	and	Searches	of	Persons	Found	on	the	Premises

•	 If the warrant does not authorize the search of individuals but merely authorizes a search of the 
premises to find certain objects, then the officers cannot extend their search of the premises to 
the individuals present on the premises. See Ybarra v. Illinois, 444 U.S. 85, 92 n.4 (1979).

•	 Officers can conduct a Terry frisk of the person if there are articulable facts that create a rea-
sonable belief that an individual on the premises is armed and dangerous. Ybarra v. Illinois, 
444 U.S. at 94. 
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•	 A warrant to search for contraband implicitly carries with it the limited authority to detain 
the occupants of the premises while a proper search is conducted. See Muehler v. Mena, 544 
U.S. 93 (2005); Michigan v. Summers, 452 U.S. 692, 705 (1981). 

•	 A ‘protective sweep’ is a quick and limited search of a premises, incident to an arrest and 
conducted to protect the safety of police officers or others. It is narrowly confined to a cursory 
visual inspection of those places in which a person might be hiding. See Maryland v. Buie, 
494 U.S. 325, 327 (1990). 

7.	 Knock	and	Announce

•	 In most jurisdictions, “knock and announce” statutes require that the police announce their 
presence and identity as officers, explain the purpose of their intended entry and request to be 
admitted peaceably, before they may break and enter. See, e.g., Miller v. United States, 357 U.S. 
301 (1958) (construing 18 U.S.C. § 3109 and the local law of the District of Columbia).

•	 The Supreme Court has recognized that “knock and announce” requirements are embodied in 
the Fourth Amendment, see Wilson v. Arkansas, 514 U.S. 927 (1995), however, the exclu-
sionary	rule	is	not	available	to	suppress	evidence obtained in the context of a building 
entry that is unconstitutional solely because the entering officers violated the Fourth Amend-
ment “knock and announce rule.” Hudson v. Michigan, 547 U.S. 586 (2006). The failure to 
knock and announce, however, can still be used in examining the totality of the circumstances 
to in assessing other violations.

8.	 Electronic	and	Other	Artificial	Enhancements

•	 The concept of a “search” also extends to situations in which police officers, although not 
physically entering an area, use	artificial	means	like	peepholes	or	electronic	surveil-
lance equipment to extend their presence into a private area. See Regalado v. California, 374 
U.S. 497 (1963) (per curiam); United States v. Karo, 468 U.S. 705, 714 (1984); Kyllo v. United 
States, 533 U.S. 27, 34-35, 40. 

•	 However, it is not a search if the police merely used technology as a means for viewing what 
was exposed to observation by the public at large. See, e.g., Texas v. Brown, 460 U.S. 730, 
740 (1983) (plurality opinion) (police’s use of a flashlight to examine interior of the automobile 
was not a search).

•	 Electronically	listening	to	and	recording	words spoken in a tone of privacy upon which 
a person justifiably relied is a search for Fourth Amendment purposes. See Katz v. United 
States, 389 U.S. 347, 353 (1967). 

•	 Attaching a Global	Positioning	System	tracker to a suspect’s vehicle without a valid 
search warrant constitutes an impermissible search under the Fourth Amendment. See U.S. v. 
Jones, 556 U.S. ___ (2012).

Note	To	Trainer
As electronic surveillance techniques get more sophisticated at an increasingly rapid pace, de-
fenders should always research state and federal law when faced with a case involving these 
issues to make sure the defender has all the latest information.
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9.	 Urinalysis	or	Blood	Collection

•	 Urine	Screening:	

 ° State-compelled collection and testing of urine constitutes a “search” under the Fourth 
Amendment. Skinner v. Railway Labor Executives’ Assn., 489 U.S. 602, 617 (1989).

a. But the search is justified without a warrant if there is a compelling interest in 
subjecting a particular population to the search. Skinner v. Railway Labor Executives’ 
Assn., 489 U.S. at 620 (1989) (“The Government’s interest in regulating the conduct of 
railroad employees to ensure safety, like its supervision of probationers or regulated 
industries, or its operation of a government office, school or prison, likewise presents 
special needs beyond normal law enforcement that may justify departures from the 
usual warrant and probable-cause requirements.”)

 ° Student athletes can be compelled by a public school to submit to random drug screening. 
Vernonia School Dist. v. Acton, 515 U.S. 646 (1995).

 ° Test:	Whether	its	primary	purpose	is	not	law	enforcement.	

a. “Special needs” that are beyond law enforcement make the warrant and probable 
cause requirement impracticable. Griffin v. Wisconsin, 483 U.S. 868, 873, (1987).

•	 Blood:	Police directing an emergency room doctor to take blood from a suspect after he or 
she is arrested for drunk driving is a search, but is justified without a warrant provided there 
is probable cause and the blood draw is done by a medical professional under appropriate 
conditions. Schmerber v. California, 384 US 757, 771 (1966). 

F.	 SIXTH	QUESTION:	Which	fruits	are	the	result	of	the	illegality?

Note	To	Trainer

Once a violation has been shown, it is important that ALL possible fruits of that violation are 
excluded. The trainer should engage participants in an interactive discussion by asking, “In 
addition to the tangible	evidence that resulted from the unlawful search or seizure, what 
else can be suppressed?” The trainer should then use the following Training Notes to guide the 
discussion. 

•	 Statements:	

 ° The exclusionary sanction applies to any ‘fruits’ of a constitutional violation: whether 
such evidence be tangible; physical material actually seized in an illegal search; items ob-
served or words overheard in the course of unlawful activity; or confessions or statements 
of the accused obtained during an illegal arrest and detention. United States v. Crews, 
445 U.S. 463, 470 (1980) (dictum). 

 ° Statements made by the respondent after an illegal search may be suppressed pursuant 
to the Fourth Amendment. The exclusion of the statement turns on whether there is a 
causal connection between the statement and the illegality. Factors to consider:

a. “Temporal proximity of the arrest and confession;”

b. Whether there are intervening circumstances;
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c. Flagrancy of the Fourth Amendment violation; and

d. Miranda warnings alone are not enough to overcome the illegality and purge the taint 
of primary illegality. Brown v. Illinois, 422 U.S. 590 (1975).

•	 Identifications:	What do we mean by identifications? 

 ° Out-of-court: line-up, show-up, photo array

 ° In-court: Not automatic as a result of suppression of out-of-court identification, but pos-
sible to suppress if the in-court identification is tainted by the out-of-court violation. See 
U.S. v. Crews, 445 U.S. 463, 473 (1980). 

•	 Derivative	Evidence: When government agents have violated the Fourth Amendment or 
state constitutional or statutory protections against unlawful searches or seizures, the court 
must suppress not only evidence directly obtained by the violation but also “derivative evi-
dence” – that is, evidence to which the police are led “by the exploitation of that illegality.” 
Wong Sun v. United States, 371 U.S. 471, 488 (1963); see also Brown v. Illinois, 422 U.S. at 
597-603; Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 

•	 Sometimes derivative evidence will still be admissible after an illegal search or seizure if 
the violation was not the only way of learning about the evidence. Some exceptions to the 
exclusionary rule include: 

 ° Independent	source

a. The independent source doctrine allows admission of evidence that has been dis-
covered by means wholly independent of any constitutional violation. See Murray v. 
United States, 487 US 533 (1988).

b. Example: Officers enter a warehouse without a warrant or any other exception to the 
warrant requirement, thereby violating the Fourth Amendment of the owner. While 
inside, they see in plain view bales of marijuana. If the police would have been able to 
obtain a search warrant for that warehouse based on other independent evidence (e.g. 
an informant) but just had not yet obtained it, then the violation was not a problem 
because the violation did not create the discovery of the evidence.

 ° Inevitable	discovery

a. Closely related to independent source, but slightly different:

b. If the prosecution can establish by a preponderance of the evidence that the evidence 
would have inevitably been discovered by other lawful means if they had just let 
things play out, then the deterrence rationale for having an exclusionary rule has so 
little basis that the evidence should be received into evidence. Nix v. Williams, 467 
U.S. 431 (1984). 

c. In Nix, police violated the defendant’s rights and learned where the body was dumped. 
Volunteers were already searching that area and would inevitably have found the body 
anyway, whether or not the police had obtained the information from the defendant.
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 ° Purge	of	taint

a. The prosecution has the burden of proving that evidence is untainted by an uncon-
stitutional search or seizure. See Harrison v. United States, 392 U.S. 219, 224-26 
(1968); Brown v. Illinois, 422 U.S. 590, 604 (1975); Rawlings v. Kentucky, 448 U.S. 
98, 107, 110 (1980). 

b. If the taint has been purged – e.g., there was significant time or distance between the 
constitutional violation and the evidence that whatever violation the police may have 
committed did not dirty the evidence itself. In other words, the causal link between 
the violation and the discovery of the evidence is too attenuated.

III.	Specialized	Fourth	Amendment	Protections

A.	 Automobiles	

•	 Automobiles are the subject of a specialized Fourth Amendment jurisprudence. Carroll v. United States, 
267 U.S 132 (1925). 

•	 Standing: A respondent who seeks to challenge a police stop or search of an automobile must have the 
requisite possessory or privacy interest in the vehicle – or alternatively, a sufficient personal interest in 
its unhindered movement – to complain about the particular police action in question. 

 ° Respondent has sufficient possessory interest when:

a. The automobile	belongs	to	the	respondent	even though it is out of his or her possession at 
the time of the search, as long as the respondent has not given up possession of the vehicle in 
a manner that deprives him or her of any remaining legitimate expectation of privacy in it. See 
e.g., Cash v. Williams, 455 F.2d 1227, 1229-30 (6th Cir. 1972) (defendant maintained ownership 
of vehicle locked in third-party garage based on a possessory interest); United States v. Powell, 
929 F.2d 1190, 1196 (7th Cir. 1991) (owner of vehicle maintains possessory interest in its contents 
when allowing another person to drive the vehicle over 1,000 miles away); United States v. Jen-
kins, 92 F.3d 430, 434-35 (6th Cir. 1996) (absentee owner has legitimate expectation of privacy 
in the trailer of a tractor-trailer); see generally Rakas v. Illinois, 439 U.S. 128 (1978) (petitioners 
unable to suppress evidence based on a failure to show possessory interest in the vehicle or 
items seized). 

b. The	automobile	is	in	the	respondent’s	lawful	possession and the circumstances indicate 
the respondent has a right to exclude undesired intrusions by others. See Rakas v. Illinois, 439 
U.S. at 144 n.12 (dictum). This includes situations in which the respondent is driving a family 
member’s or a friend’s car with the permission of the owner. 

c. The automobile is a taxicab	in which the respondent is a lawful passenger. See Rios v. United 
States, 364 U.S. 253, 262 n. 6 (1960). 

d. The respondent is a lawful	occupant	of	any	vehicle	at the time of the search, United States 
v. Mosley, 454 F.3d 249 (3d Cir. 2006), and the search invades an area of the vehicle in which, as 
a lawful occupant, the respondent has “any legitimate expectation of privacy,” Rakas v. Illinois, 
439 U.S. at 150 n.17 (dictum). 



JTIP  Unit VIII: Motions Practice28 

e. A respondent can complain of an unconstitutional stop of an automobile if he or she was	in	
the	vehicle	at	the	time	of	the	stop, because a traffic stop necessarily curtails the freedom of 
movement of a passenger as much as it halts the driver. Brendlin v. California, 551 U.S. 249, 250, 
257 (2007); United States v. Grant, 349 F.3d 192, 196 (5th Cir. 2003). 

 ° Individual cannot	claim	any	privacy	rights	with	respect	to	the	car’s	Vehicle	Identification	
Number	(VIN) located on the dashboard because of the importance of the VIN to governmental 
regulation of the automobile and the efforts by the Federal Government to ensure that the VIN is 
placed in plain view. New York v. Class, 475 U.S. 106, 114 (1986). 

•	 Law enforcement agents may briefly stop a moving automobile to investigate a reasonable	suspicion	
that	its	occupants	are	involved	in	criminal	activity, United States v. Hensley, 469 U.S. 221, 226 
(1985), or to investigate past criminal circumstances in limited circumstances, id. at 228. Adequate 
reasonable suspicion is required for either stop. Brendlin v. California, 551 U.S. at 256. 

•	 By analogy to the Terry frisk doctrine, police who validly stop a vehicle can conduct a search	for	
weapons if they reasonably believe, based on specific and articulable facts, that a detained suspect 
is dangerous and that he or she can gain immediate control of weapons from the car. Michigan v. Long, 
463 U.S. 1032, 1049 (1983).

•	 If a police officer stops a vehicle for a traffic violation, he	may	order	the	driver	out	of	the	car, 
whether the officer proposes to arrest the driver or merely to give the driver a summons. Pennsylvania v. 
Mimms, 434 U.S. 106 (1977) (per curiam). 

•	 All occupants of the car are equally stopped, hence passengers have standing to challenge the stop. 
See, e.g., Brendlin v. California, 551 U.S. 249 (2007). 

•	 Prior to an arrest, officers may search a car they have stopped if they have probable	cause	to	believe	
that	contraband	or	other	seizable	objects	are	concealed	in	the	vehicle. United States v. Ross, 
456 U.S. 798, 820–821 (1982); Almeida-Sanchez v. United States, 413 U.S. 266 (1973); Wyoming v. 
Houghton, 526 U.S. 295, 300-01 (1999). 

 ° The fact that officers may have made a valid traffic stop (based on probable cause of a traffic viola-
tion) does not in and of itself translate into probable cause that a vehicle contains seizable evidence.

 ° The search requires a separate probable cause determination on that issue. 

 ° If there is probable cause to believe that seizable objects may be concealed in any part of the ve-
hicle, then the police may search every part of the vehicle and every	container	that	is	capable	of	
holding	the	seizable	object. Wyoming v. Houghton, 526 U.S. at 307. 

•	 The police may conduct an “inventory	search”	of	the	contents	of	an	impounded	automobile,	
including an examination of the contents of containers found in the automobile. Colorado v. Bertine, 479 
U.S. 367, 371 (1987), but only if: 

 ° The search is conducted in accordance with “standardized procedures.” 

 ° The police do not act “in bad faith or for the sole of purpose of investigation.” 

 ° The vehicle is lawfully “in the custody of the police.” Colorado v. Bertine, 479 U.S. at 371-372.
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•	 Automobiles may be subjected to a warrantless search of limited scope incident to the valid arrest of 
their drivers or occupants under the search	incident	to	arrest doctrine at the immediate time and 
place of the arrest. See Preston v. United States, 376 U.S. 364 (1964). 

 ° Search	Incident	to	Automobile	Arrest:	In dictum in New York v. Belton, 453 U.S. 454 (1981), 
the Supreme Court stated a very broad rule that the scope of the search	incident	to	arrest	of	a	
motorist	extends to “the contents of any containers found within the passenger compartment…
whether the container is opened or closed,” New York v. Belton, 453 U.S. at 461. 

 ° In 2009, the Supreme Court decided Arizona v. Gant, 556 U.S. 332 (2009). They effectively stated that 
police had been misinterpreting Belton. 

a. Gant was arrested for driving with a suspended license. Two other arrestees were secured 
in other police cars. After Gant was cuffed and securely detained in a police cruiser, officers 
searched his car, incident to arrest. They found cocaine in a zip in the pocket of a jacket inside 
the car. Gant was convicted of Possession and Possession of Drug Paraphernalia.

b. The Gant Court clarified that “Belton	does	not	authorize	a	vehicle	search	incident	to	a	
recent	occupant’s	arrest	after	the	arrestee	has	been	secured	and	cannot	access	the	
interior	of	the	vehicle.” Arizona v. Gant, 556 U.S. at 335. Under Chimel v. California, 395 U.S. 
752, 763 (1969), police may search incident to arrest only the space within an arrestee’s “im-
mediate control,” meaning “the area from within which he might gain possession of a weapon or 
destructible evidence.”

c. Thornton v. U.S., 541 U.S. 615 (2004): concludes that “circumstances unique to the automobile 
context justify a search incident to arrest when it is reasonable to believe that evidence of the 
offense of arrest might be found in the vehicle.” Arizona v. Gant, 556 U.S. at 332.

d. “If	there	is	no	possibility	that	an	arrestee	could	reach	into	the	area	that	law	enforce-
ment	officers	seek	to	search,	both	justifications	[Chimel and	Thornton]	for	the	search-
incident-to-arrest	exception	are	absent	and	the	rule	does	not	apply.” Arizona v. Gant, 556 
U.S. at 339.

e. Thus the Chimel rationale authorizes police “to search a vehicle incident to a recent occupant’s 
arrest only when	the arrestee is unsecured and	within reaching distance of the pas-
senger compartment at the time of the search.” Arizona v. Gant, 556 U.S. at 343.

f.	 Footnote	4: “Because officers have many means of ensuring the safe arrest of vehicle occu-
pants, it will be the rare case in which an officer is unable to fully effectuate an arrest 
so that a real possibility of access to the arrestee’s vehicle remains.” Arizona v. Gant, 
556 U.S. at 343. → This means, unlike the facts of Gant, the arrestee need not be in the police 
car; he need only be secured by some means.

g.	 Just	because	police	feel	justified	in	the	search	does	not	make	it	lawful. The majority di-
rectly addresses this point, saying that teaching of an overbroad interpretation of Belton in police 
academies does not make it constitutional – just because the police take an interpretation they 
like and run with it does not prevent it from being unconstitutional; it does not give the govern-
ment the right to deny individual rights.
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B.	 School	Context	

•	 The Fourth Amendment applies to searches	and	seizures	made	by	police	officers	inside	a	school	
building. See, e.g., Piazzola v. Watkins, 316 F. Supp. 624, 626-27 (M.D. Ala. 1970), aff’d, 442 F.2d 284 
(5th Cir. 1971). If a school official conducts a search or seizure of a student at the behest of the police, 
the school official is acting as an “agent” of the police and is subject to the same restrictions that would 
govern police under the circumstances. 

•	 The Fourth Amendment’s prohibition on unreasonable searches and seizures also applies to searches	
conducted	by	public	school	officials. New Jersey v. T.L.O., 469 U.S. 325 (1985) (upholding the 
constitutionality of a search of a student’s purse after a teacher observed her smoking cigarettes in the 
bathroom in violation of school rules).

•	 In T.L.O., the Court expressly declined to address the question whether “the exclusionary	rule applies 
to the fruits of unlawful searches conducted by school authorities.” New Jersey v. T.L.O., 469 U.S. at 
333 n.3. However state courts have concluded in applying T.L.O.’s substantive rules that the interests 
served by the exclusionary rule necessarily call for the exclusion of evidence unlawfully seized by school 
officials. See, e.g., In re William G., 709 P.2d 1287, 1298 n.17, 221 (Cal. 1985); R.S.M. v. State, 911 So.2d 
283 (Fla. App. 2005). 

•	 T.L.O. balanced “the child’s interest in privacy” against “the substantial interest of teachers and admin-
istrators in maintaining discipline in the classroom and on school grounds.” New Jersey v. T.L.O., 469 
U.S. at 339. 

•	 Standard:	“the legality of a search of a student…depend[s] simply on the reasonableness, under all 
the circumstances, of the search.” New Jersey v. T.L.O., 469 U.S. at 341. Reasonableness	involves	a	
two-fold	inquiry:

 ° Whether the action was justified in its inception; and

 ° Whether the search as actually conducted was reasonably related in scope to the circumstances 
justifying the interference in the first place. New Jersey v. T.L.O., 469 U.S. at 341.

•	 In challenging school searches, defense counsel should argue:

 ° That the T.L.O. standard incorporates the Terry “articulable suspicion” requirement. The Court relied on 
Terry and it’s progeny to define the requisite quantum of suspicion. New Jersey v. T.L.O., 469 U.S. at 
346. 

 ° Factors such as “furtive gestures” and refusal to answer questions should be accorded no greater 
weight in the school setting than in the context of a Terry stop and frisk. See, e.g., In re William G., 
709 P.2d at 1297. 

 ° That there must be scrutiny of “the probative value and reliability of the information used as justifica-
tion for the search.” Doe v. State, 540 P.2d 827, 832 (N.M. App. 1975). Counsel should make use of case 
law dealing with a police officer’s right to rely on hearsay information in conducting a Terry stop or frisk. 

 ° Counsel should insist that the reviewing court strictly enforce the second prong of the T.L.O. 
standard – that the scope of a search be reasonably related to the objectives of the search and not 
excessively intrusive in light of the age and sex of the student and the nature of the infraction. New 
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Jersey v. T.L.O. 469 U.S. at 342, 344-46. 

 ° In cases involving older students, especially students close to the age of 18, juvenile defenders 
should argue that T.L.O.’s requirements that searches be tempered according to the age of the stu-
dent suggest that this student’s privacy interests are closer to those of an adult’s. 

•	 T.L.O. expressly reserved the question whether a child in school has a legitimate	expectation	of	pri-
vacy	in	lockers,	desks	or	other	school	property	provided	for	the	storage	of	school	supplies. 
New Jersey v. T.L.O., 469 U.S. at 337 n.5. 

 ° A number of lower court decisions have concluded that students can have some level of reasonable 
expectation of privacy in their lockers, see, e.g., Commonwealth v. Snyder, 597 N.E.2d 1363, 1366 
(1992) (student had a reasonable expectation to privacy in a school locker based on school policy 
that stated lockers would not be searched); or had a reduced expectation of privacy in the locker, 
see, e.g. Commonwealth v. Cass, 709 A.2d 350, 356-57 (1998) (students possess a minimal reason-
able expectation of privacy in their school lockers). 

 ° Other courts have held that students possess an undiminished expectation of privacy in their lockers 
even when a school policy or state regulation purports to render such a privacy expectation unrea-
sonable. See, e.g., State v. Jones, 666 N.W.2d 142, 147-48 (Iowa 2003) (finding that the existence 
of a policy to circumvent privacy interest in a locker demonstrates that policy makers assumed an 
expectation of privacy extended to lockers and, therefore, any search of the locker needed to be 
justified under the Fourth Amendment, regardless of policies or local statutes). 

•	 T.L.O. also reserved the question as to the appropriate standard for assessing the legality	of	searches	
conducted	by	school	officials	in	conjunction	with	or	at	the	behest	of	law	enforcement	agen-
cies. New Jersey v. T.L.O., 469 U.S. at 341 n.7. 

 ° However, lower courts, with virtual unanimity, have held that when school officials act in coopera-
tion with the police in conducting a search, the search must be judged under the ordinary rules that 
govern police searches, including the warrant requirement and the probable cause standard. See, 
e.g., Piecha v. Wielgos, 410 F.Supp. 1214, 1219-21 (N.D. Ill. 1976); Piazzola v. Watkins, 316 F.Supp. 
624, 626-27 (M.D. Ala. 1970). 

•	 The Court has also upheld a program of random drug testing, without individualized suspicion, of 
students who voluntarily participated in extracurricular activities, depending on a balancing of context-
specific facts and circumstances. See Board of Education of Independent School District No. 92 of 
Pottawatomie County v. Earls, 536 U.S. 822, 830-38 (2002); Vernonia School District 47J v. Acton, 515 
U.S. 646, 654-65 (1995).

IV.	Adolescent	Development	and	the	Fourth	Amendment	

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “How might the 
respondent’s status as a child or an adolescent affect various aspects of the Fourth Amendment 
analysis?” The trainer should then use the following Training Notes to guide the discussion. 

The	juvenile	defender	should:
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•	 Consider the youth’s understanding of what it means to be “free to leave,” which is the base assess-
ment for any seizure.

 ° In cases involving adults, the judge will evaluate the case with an objective reasonable person stan-
dard. In cases involving youth, there is room to argue for the evaluation of the circumstances from 
the vantage point of a reasonable person in the child’s shoes or a “reasonable child” standard. 

 ° A reasonable child standard is supported by J.D.B. v. North Carolina, 564 U.S. ___, 131 S.Ct. 2394, 
which articulates – for the first time – the reasonable child standard with respect to custody for 
Miranda purposes. While the Supreme Court in J.D.B. did not consider seizures under the Fourth 
Amendment, it is a logical analogy to argue for such a standard. 

 ° NOTE:	As of this writing, the Supreme Court has	not	explicitly held that the reasonable child stan-
dard is applicable to the Fourth Amendment, but the argument that it is a logical extension of the 
Court’s other rulings on adolescent development can be compelling.

•	 Argue for a more expansive view of unlawful “seizure” when youth are involved.

 ° Youth’s cognitive capacities are still developing, as well as their abilities to regulate their emotions 
and behavior in response to social situations (i.e., psychosocial capacities). In addition, youth are 
often expected to behave in a deferential manner to authority figures. As a result, youth – in contrast 
to adults – may require a lesser display of authority to indicate that they are not free to leave an 
interaction with law enforcement. 

•	 Consider the youth’s capacity to consent to a search.

 ° In general, youth are more vulnerable to suggestion and coercion, and more likely to comply with 
requests when confronted by an authority figure. The threshold of what constitutes “voluntariness” 
to consent to a search may be different for adults than it is for children and adolescents. 
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V.	Forensic	Exercise	

Note	To	Trainer

This lesson provides two alternative Forensic Exercise options. The trainer should choose either 
Option A or Option B.  Given the length of the exercises, most training programs will not allow for 
both options. 

Option A focuses on developing a suppression theory and arguing that theory to a judge. This 
option gets to the essence of understanding the issues of suppression and having defenders think 
on their feet. 

Option B focuses on developing a suppression theory and conducting a cross-examination that 
elicits the facts the defender needs to support the theory. This option is ideal if trainers want to 
couple the Fourth Amendment session with trial skills development. 

Each Option is designed to run two hours, though Option A is adaptable for a shorter timeframe.

OPTION	A:	(1-2	hours,	depending	on	the	number	of	scenarios	used)2	

Developing	a	Theory	for	Suppression	and	Arguing	that	Theory	to	the	Court

Note	To	Trainer

The trainer should divide the participants into a number of smaller groups and distribute the 
exercise handouts. The following exercise has four scenarios with participants being asked to 
consider a short fact pattern and be prepared to argue either for the prosecution or the defense at 
a suppression hearing. The trainer should divide people into whatever number of smaller groups 
seems logical for the size of the group and the number of trainers able to work with the groups. 

The trainer should assign each group one scenario or several scenarios. Each group should have 
10	minutes	to	review their respective fact pattern and consider the four questions associated 
with each. (Note:	If groups are to prepare more than one scenario, they need 10 minutes to pre-
pare each scenario. The time required for the feedback and debriefing, however, may be less due 
to overlapping or reoccurring ideas between scenarios). 

Trainers should have one participant play the role of the defender and one play the role of the 
prosecutor, with the trainer acting as the judge. (In an effort to have more participants on their 
feet, trainers might consider the tag-team approach – i.e., having several defenders and several 
prosecutors rotate during the mock argument). The defender should articulate what he or she is 
trying to suppress and the basis for such suppression. The prosecutor will then respond to those 
arguments. Depending on local practice in the jurisdiction, the trainer/judge should allow back 
and forth arguments between the defender and prosecutor or require a more formal approach to 
the proceeding: whichever is likely to be more realistic for the participants. Trainers should allot 
10	minutes	for	the	hearing.	The Discussion Points that follow each scenario give examples of 
arguments both the defender and prosecutor may make.  Some of these arguments may be clear 
winners, others are questionable.  The defenders and the prosecutors should challenge each other 
to make the strongest possible cases.

Finally, after the argument, the trainer will have 10	minutes to provide constructive feedback on 
the individual performances in the argument (approx. three minutes) and facilitate a group debrief-
ing on the case (approx. seven minutes), using the Discussion Points that follow. Please refer to 
the JTIP User’s Guide for tips on providing effective feedback. 
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2 Each of the four scenarios, individually, takes 30 minutes to do: 10 minutes to read and prepare; 10 minutes to argue; and 10 minutes for limited trainer feedback on the argument 
and a group discussion on the issues raised in the exercise. If a small group is assigned to perform two or more scenarios, the time for feedback and group discussion may be shorter, 
as some concepts may overlap. Alternatively, some of the scenarios can be cut out to conserve time. For more tips and suggestions on effective ways to alter Forensic Exercises within 
time constraints, trainers should see the JTIP User’s Guide. 
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Officer	Report:	I was walking by the McDonald’s near the East High campus when I observed the respondent, Jona-
than Lopez, speaking with another boy from school who I knew to be involved in selling drugs. Jonathan began walking 
towards the school building, and I called for him to stop. He ignored me, and I pulled a gun and threatened that he would 
get in trouble if he did not stop. He stopped just outside of the school grounds, and I stood over him and conducted a 
frisk, which uncovered nothing. A search of the immediate area resulted in the recovery of a small Ziploc bag containing 
a white rock-like substance that field-tested positive for cocaine. The bag was discovered about five feet from where 
Jonathan was standing. Jonathan is charged with Unlawful Possession of a Controlled Substance (cocaine).

1. What do you want to suppress?

2. What is the basis for suppression?

3. What is the government’s argument against suppression? 

4. What additional facts would you like to have? 

Note	To	Trainer
The trainer may want to pose a fifth question: “Who bears the burden?” Trainers should remember that burden is a jurisdiction-
specific issue, and therefore will need to check the local law as it relates to burden-shifting. If trainers add this fifth question, 
they will need to develop jurisdiction-specific Discussion Points to facilitate a discussion of that question. 

Jonathan	Lopez

OPTION A: EXERCISE 1
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1.	 What	do	you	want	to	suppress?

•	 The Ziploc bag containing the cocaine. 

•	 Perhaps nothing – strategic decision as to whether you would want to admit to your client 
potentially having the drugs. 

2.	 What	is	the	basis	for	suppression?

•	 No basis – in this problem, Jonathan has no standing to contest seizure of the drugs, because 
the drugs were abandoned before the officer seized Jonathan. 

•	 If the defender does move to suppress the drugs as fruit of the illegal seizure (i.e., arguing that 
the drugs were dropped during or after the seizure), then the defender should argue that Jona-
than was seized at the time the officer pulled the weapon and threatened him. Jonathan did 
not flee, and therefore submitted to the officer. See California v. Hodari D., 499 U.S. 621 (1991). 

DISCUSSION POINTS
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 ° No reasonable person would have felt free to leave at the time. See Florida v. Bostick, 501 
U.S. 429 (1999). 

a. Jonathan had a gun pointed at him. 

b. The officer told him that he would get in trouble if he did not stop. 

 ° Jonathan yielded to a show of police authority. See California v. Hodari D., 499 U.S. 621 (1991). 

a. The officer made a show of authority by yelling “Stop” and drawing a gun. 

b. Jonathan did stop.

i. Unlawful conduct of the officer in pulling a weapon and threatening Jonathan with ex-
pulsion, then standing over him, constitutes an arrest, and there was no probable cause. 

ii. In the alternative, the officer’s conduct constituted a stop that was illegal, because 
there was no reasonable articulable suspicion for the officer to stop Jonathan. He 
was simply walking towards the school building after speaking with another boy. 
Guilt by association is not enough for reasonable articulable suspicion. Ybarra v. 
Illinois, 444 U.S. 85 (1979).

iii. Jonathan’s dropping of the drugs was a direct result of the illegal seizure; the illegal 
police action came before any abandonment of property. Reid v. Georgia, 448 U.S. 
438 (1980) (per curiam).

3.	 What	is	the	government’s	argument	against	suppression?

•	 Jonathan has no standing – the search of the immediate area did not violate his privacy rights 
because he had no reasonable expectation of privacy in the street and no legitimate expecta-
tion of privacy in abandoned property. 

•	 No probable cause was necessary for the officer’s actions. 

•	 There was reasonable articulable suspicion for the stop. 

 ° Jonathan was speaking with a known drug dealer.

 ° It was a high-crime area near a school. 

 ° Guns are a common presence in drug deals.

a. Government may assert:

i. Jonathan made other incriminating motions such as walking away, furtive gestures, etc. 

ii. There was a bulge in Jonathan’s pocket consistent with a weapon. 

iii. The officer saw Jonathan with a weapon. 
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Note	To	Trainer
The government is not likely to have to make any of these arguments about the basis for probable cause or reasonable 
articulable suspicion if the judge agrees that the drugs were abandoned and that Jonathan had no standing. For 
purposes of the exercise, however, trainers/judges should reserve ruling on that issue until all the arguments are made, 
to allow participants to practice making those arguments.

4.	 What	additional	facts	would	you	like	to	have?

•	 Was the officer experienced? (e.g., How long has the officer been with the department? In 
what capacities? How many drug arrests?) (This would go to formulation of reasonable articu-
lable suspicion.)

•	 Even if it were a high-crime area, what is the character of the area? Is it residential?

•	 Did the officer observe Jonathan make a two-way exchange with the other boy?

•	 What was the officer’s opportunity to observe? (e.g., Where was the officer standing, and what 
was he doing when he first observed Jonathan? How far away was he from Jonathan? Were 
there any obstructions to his view?)

•	 Was there a lookout present that does not match the client?

School	Resource	Officer	Report:	I was doing my regular patrol around the grounds of the school in the early morning of 
April 13 before school began. I observed the respondent, Justin Sanders, speaking with another boy on one of the corners 
across the street. I knew that this location was the center of most of the drug activity on and around campus. Justin began 
walking towards the school building, and I called for him to stop. When he heard me call to him, Justin ran away from the 
building and towards the street. I saw him throw a brown object from his jacket onto the sidewalk. I pursued Justin and 
managed to grab him from behind. After I stopped him, I asked another officer who had come to help me to search the area 
where I saw Justin drop the object. The search turned up a plastic bag, which contained a white powder that field-tested 
positive for cocaine. Justin spontaneously said, “That cocaine ain’t mine.” Justin is charged with Possession of and Intent to 
Distribute a Controlled Substance (cocaine). 

1. What do you want to suppress?

2. What is the basis for suppression?

3. Why not try to make the argument that illegal police action caused the abandonment (i.e,. a forced abandonment)?

4. What are the government’s best arguments?

5. What are additional facts the juvenile defender would like to learn in preparation for trial?

Justin	Sanders

OPTION A: EXERCISE 2
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Note	To	Trainer
The trainer may want to pose a sixth question: “Who bears the burden?” Trainers should remember that burden is a jurisdiction-
specific issue, and therefore will need to check the local law as it relates to burden-shifting. If trainers add this fifth question, 
they will need to develop jurisdiction-specific Discussion Points to facilitate a discussion of that question. 

1.	 What	do	you	want	to	suppress?

•	 Bag containing white powder. 

•	 Justin’s statement: “That cocaine ain’t mine.”

2.	 What	is	the	basis	for	suppression? 

•	 No standing/abandonment at after abandonment for the drugs

 ° Justin threw the “brown object” before the officer grabbed him, so the object would be 
considered abandoned. 

 ° Justin did not submit to police authority at any point, so there was no seizure. 

•	 Client has standing to challenge admission of any of his own statements.

3.	 Why	not	try	to	make	the	argument	that	illegal	police	action	caused	the	abandonment	
(i.e.,	a	forced	abandonment)?

•	 That means that Justin, for purposes of the motion, might be conceding possession of the 
drugs (whether or not he testified), only to turn around at trial (if he lost the motion) and have 
the defender argue at trial he did not possess the drugs. 

•	 If Justin will come before the same fact-finder at trial with a defense that the drugs were 
not his or that he had no knowledge that the object thrown contained drugs, then his motion 
theory might undermine the trial theory. 

•	 Also, the government may try to argue specialized Fourth Amendment protection based on the 
school context. 

•	 The facts are much better for the defense at trial rather than at the motion:

 ° The officer claims that Justin threw a “brown object,” but what was recovered was a 
plastic bag with white powder. This distances Justin from the cocaine. 

 ° The officer could be mistaken about having seen Justin at all. Maybe it was someone else 
who tossed the object, whatever color it was. Justin was not stopped in the vicinity of this 
recovered object.

4.	 What	are	the	government’s	best	arguments?	→	No standing to challenge the search; aban-
donment; school context meriting reduced Fourth Amendment protections justifies the seizure for 
purposes of the statement..

DISCUSSION POINTS
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Your client, Delaney Marks, is home with her younger sister, age 8, while their father is at work. An officer knocks on the 
door and gains the permission of Delaney’s little sister to enter the apartment. The officer tells the younger sister that 
he has received a tip about possible drug activity occurring in the apartment. Delaney is in the living room playing video 
games when her sister walks into the room with the officer. Delaney immediately stands up and tells the officer that he 
cannot come into the apartment and that he should leave. Two empty Ziploc bags and large stacks of bills are laid out on 
the coffee table in plain view. The officer tells Delaney that her sister consented to the entry and search, and the officer 
then leans over and grabs the gym bag that is sitting under the coffee table. He unzips the bag and pulls out another 
Ziploc bag, this one containing a white powdery substance that field tests positive for cocaine. Delaney is charged with 
Possession of and Intent to Distribute a Controlled Substance (cocaine). 

1. What do you want to suppress?

2. What is the basis for suppression?

3. What is the government’s argument for suppression? 

4. What additional facts would you like to have? 

Note	To	Trainer
The trainer may want to pose a fifth question: “Who bears the burden?” Trainers should remember that burden is a jurisdiction-
specific issue, and therefore will need to check the local law as it relates to burden-shifting. If trainers add this fifth question, 
they will need to develop jurisdiction-specific Discussion Points to facilitate a discussion of that question. 

Delaney	Marks

OPTION A: EXERCISE 3

1.	 What	do	you	want	to	suppress?

•	 The Ziploc bag containing the cocaine. 

•	 The empty Ziploc bags. 

•	 The stacks of bills. 

DISCUSSION POINTS

5.	 What	are	additional	facts	the	juvenile	defender	would	like	to	learn	in	preparation	for	trial?

•	 Were there any brown objects found in the area?

•	 Was there any exchange between Justin and the other boy? Were there tips that were re-
ceived that do not match Justin’s description?
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2.	 What	is	the	basis	for	suppression?

•	 No warrant. (Everything is a fruit of an unconstitutional search.)

 ° No warrant exception applies. 

•	 No valid consent

 ° Delaney’s little sister cannot give consent to search the apartment. 

 ° Even if she could, Delaney revoked the consent when she confronted the officer. 

 ° Delaney had ability to revoke consent of a common area. See Georgia v. Randolph, 547 
U.S. 103 (2006). 

 ° Even if her sister could consent to search the apartment, she could not consent to search of 
Delaney’s personal gym bag. 

•	 Delaney had reasonable expectation of privacy in her gym bag, especially because it was zipped. 

•	 Officer had no probable cause or reasonable suspicion to search the bag. 

 ° Delaney and her sister were at home alone playing video games. 

 ° There was no indication that drugs were in the bag.

•	 Even if the officer was lawfully present in the living room based on her sister’s initial consent, 
he could only seize that which was in plain view, and did not have authority to reach into the 
gym bag as an extension of the Plain View Doctrine. 

3.	 What	is	the	government’s	argument	against	suppression?

•	 Valid consent to enter apartment from sister and reports of drug activity. The prosecutor may 
find local case law that shows very young people have been found to have the authority or 
apparent authority to consent. 

•	 Plain view exception for empty Ziploc bags and stacks of bills after initial consent from the 
sister. Even if Delaney revoked that consent, the officers saw the drugs before the revocation. 

•	 Ziploc bags and stacks of bills along with report of activity in the home merited search of the 
gym bag, which could have held weapons. 

4.	 What	additional	facts	would	you	like	to	have?

•	 Where did the officer’s report come from? When was the report received?

•	 What did the officer say to Delaney’s sister to get her to let him enter the apartment? What 
was the officer’s tone of voice? How was the officer dressed? 

•	 Was the officer in the living room at the time that Delaney told him to leave?

•	 Where was the gym bag in relation to Delaney?
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Officer	Report:	I was on patrol on South Street at approximately 11:45 p.m. when I observed a black SUV make an illegal 
U-Turn. I activated my siren and emergency lights and pulled up behind the car. The driver pulled over, and I exited my ve-
hicle and approached the car. I could see that there were three individuals in the car, and they all looked young. I drew my 
gun and ordered all three occupants to exit the car. Leo Titone was sitting in the backseat of the SUV, behind the driver. 
After he exited the car, I found a small handgun lodged in the rear passenger seat near where Leo had been sitting. Leo is 
charged with Carrying a Pistol Without a License, Possession of an Unregistered Firearm and Possession of Unregistered 
Ammunition (or comparable offenses in the local jurisdiction).

1. What do you want to suppress?

2. What is the basis for suppression?

3. What is the government’s argument against suppression? 

4. What additional facts would you like to have? 

Note	To	Trainer
The trainer may want to pose a fifth question: “Who bears the burden?” Trainers should remember that burden is a jurisdiction-
specific issue, and therefore will need to check the local law as it relates to burden-shifting. If trainers add this fifth question, 
they will need to develop jurisdiction-specific Discussion Points to facilitate a discussion of that question. 

Leo	Titone

OPTION A: EXERCISE 4

1.	 What	do	you	want	to	suppress?

•	 Gun (and any ammunition)

2.	 What	is	the	basis	for	suppression?

•	 Leo was seized as soon as the car was stopped. 

 ° All occupants of the car are equally stopped, hence passengers have standing to challenge 
the stop. See, e.g., Brendlin v. California, 551 U.S. 249 (2007).

 ° It is unreasonable to believe that he was free to leave when he was ordered out of the car. 
See Florida v. Bostick, 501 U.S. 429 (1991). 

a. Leo was ordered out of the car.

b. The officer had his gun drawn.

DISCUSSION POINTS
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 ° Police had made a show of authority, and Leo yielded to it. See California v. Hodari D., 499 
U.S. 621 (1991). 

a. The police pulled the gun and ordered him out of car.

b. Leo got out of the car. 

c. Leo did not run; he remained on scene.

•	 Argue that Leo was placed under arrest under these factual circumstances. 

 ° But in some jurisdictions, see, e.g., Davis v. United States, 498 A.2d 242 (D.C. 1985), gun 
alone is not enough to turn contact into an arrest. Hicks v. U.S., 730 A.2d 657 (D.C. 1999) 
(removal from car at gunpoint does not turn into arrest). 

•	 Having the passengers exit the car was an illegal stop/seizure of persons under Terry.

 ° There was no probable cause or reasonable suspicion that the passenger had committed 
a crime. 

a. Driver had made the illegal U-turn. 

b. The officer stated that he asked them to get out of the car because there were three 
individuals in the car, and they looked young. Being young is not an indicator of illegal 
behavior (unless there was a curfew in effect).

c. The officer received no tip, radio run or any other indication that these individuals had 
done anything wrong.

 ° It was not a search incident to a lawful arrest.

a. There was no probable cause that Leo had committed a crime.

b. Police officer can only search the car once he or she has decided to arrest the person 
for the driving offense Knowles v. Iowa, 525 U.S. 113 (1998).

i. There was no need for further investigation to see if the individual had made the 
illegal U-turn Knowles v. Iowa, 525 U.S. 113 (1998).

ii. NOTE: This may depend on whether illegal U-turn constitutes an arrestable traffic 
offense in the relevant jurisdiction.

c. The officer had not received any tips or radio runs that individuals matching this de-
scription had committed another crime.

d. Even if it was a lawful arrest prior to search, Arizona v. Gant, 556 U.S. 332 (2009):

i. Chimel v. California, 395 U.S. 752, 763 (1969): Police may search incident to arrest 
only the space within an arrestee’s “immediate control,” meaning “the area from 
within which he might gain possession of a weapon or destructible evidence.”
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ii. “Belton does not authorize a vehicle search incident to a recent occupant’s arrest 
after the arrestee has been secured and cannot access the interior of the vehicle.” 
Arizona v. Gant, 556 U.S. at 335.

iii. Arizona v. Gant, 556 U.S. at 332: concludes that “circumstances unique to the au-
tomobile context justify a search incident to arrest when it is reasonable to believe 
that evidence of the offense of arrest might be found in the vehicle.” 

iv. Arizona v. Gant, 556 U.S. at 335: Officer cannot search unless suspects have access 
to passenger compartment and could destroy evidence or obtain a weapon.

3.	 What	is	the	government’s	argument	for	suppression?

•	 It was a lawful stop. Officer observed an illegal U-turn, so there was reasonable articulable 
suspicion that a crime had been committed. Whren v. U.S., 517 U.S. 806 (1996). 

•	 The (experienced) officer believed it necessary to have the individuals step out of the car 
because of their young age. 

•	 A search incident to a valid arrest is permissible.

 ° There was probable cause that the driver had committed a crime, because the officer saw 
him commit an illegal U-turn. 

 ° The officer had not decided to only give him a citation like in Knowles v. Iowa, 525 U.S. 
113 (1998). 

 ° An officer is allowed to search an entire car incident to an arrest. Knowles v. Iowa, 525 
U.S. 113 (1998); New York v. Belton, 453 U.S. 454 (1981). (But the defenders should point 
out that this Belton argument is no longer valid post-Gant.) 

•	 Leo has no standing to contest search.

 ° He has no reasonable expectation of privacy in the car, Rakas v. Illinois, 439 U.S. 129 (1978). 

•	 Gun was in plain view (or may have been; it’s unclear from these facts) once they were asked 
to leave the car. 

4.	 What	additional	facts	would	you	like	to	have?

•	 Whether actions or characteristics of the people in the car created some legitimate reason 
to pull the car over – e.g., whether the occupants all looked too young to be driving; whether 
there is a youth curfew in effect for that hour; whether the officer observed the youth engage 
in any furtive gestures when the car pulled over or when the officer approached the car; and/or 
whether local case law allows officers to remove the occupants as a matter of routine safety

•	 Whether there had been a radio run out

•	 The officer’s level of experience

•	 Nature of the location of the contact
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OPTION	B:	(2	hours)

Developing	a	Theory	for	Suppression	and	Preparing	a	Cross-Examination	for	the	Hearing

Note	To	Trainer

In this exercise, defenders represent Kevin Frazier, who faces multiple charges arising out of an 
alleged incident at a towing yard. Each of the participants will be provided with: 1) a police report; 
2) a description of the physical appearance of the youth at the time of arrest; 3) a radio dispatch 
transcript; 4) a police TAC transcript; and 5) a defense investigator memo. 

After the handout packets are distributed, the trainer should tell participants they will have 15 
minutes to review the case materials and jot down possible theories and arguments for suppres-
sion under the Fourth Amendment. 

Police Report
Client:  Kevin Frazier

Charges:  Second-degree Burglary 
                  Unauthorized Use of a Motor Vehicle  
                  Attempted Second-degree Theft  
                  Misdemeanor Destruction of Property  
                  Possession of Marijuana

Location/Time	of	Offense:		1239 Kenilworth Avenue, N.E., at 12:14 a.m.

Location/Time	of	Arrest:  Intersection of Kenilworth Avenue, N.E., and 
                                            Nannie Helen Burroughs Avenue, N.E., at 1:10 a.m.

On October 25, at approximately 12:14 a.m., Officers Grant and Johnson received 
a radio run for subjects breaking into the Atlas Salvage and Towing Yard located 
at 1239 Kenilworth Avenue N.E. When Officers Grant and Johnson arrived on the 
scene, they were told by W-1 (Cindy Armstrong) that individuals were inside of the 
towing yard, attempting to ram the locked gate with a vehicle in order to get out. 
Officer Johnson observed R-1 run toward the locked gate in an attempt to escape.  

Officer Johnson then gave a lookout for R-1, and a short time later Officers Smith 
and Ackerman stopped an individual matching the lookout description at Kenilworth 
and Nannie Helen Burroughs Avenue, N.E. Officers Smith and Ackerman transported 
the individual to Officer Johnson’s location, at which time he was positively identi-
fied as the individual seen by Officer Johnson inside the locked gate area of the lot. 
W-2 (Jack Miller), the owner of the lot, was notified and responded to the scene, at 
which time he stated that R-1 did not have permission to enter the premises.

R-1 was verbally identified as Kevin Frazier and was placed under arrest. Frazier’s 
clothing and shoes were taken as evidence. A search incident to arrest of R-1 found 
a small bag of green weed-like plant material in a Ziploc bag in R-1’s right front 
pocket. R-1 spontaneously stated, “That’s Danny’s. I was just holding it for him.” 
That material field-tested positive for THC, the active ingredient in marijuana.  
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Physical Appearance of  
Kevin Frazier at Time of Arrest
Race:	Black

Sex:	Male

Age:	16 years old

Height:	6’1”

Weight:	180 lbs

Eyes:	Brown

Hair:	Short and Black

Complexion: Medium

Build:	Medium or Average

Scars: None Visible

Facial	Hair:	Slight Beard 

Jacket: Black

Pants:	Blue  

Shoes:	White Tennis Shoes with Red 
Nike “Swoosh”

Police Dispatch Radio Transcript
12:16		
Officer Johnson: “I got a vehicle moving…in the alleyway…it just backed in…I 
don’t know if it’s the owner of the towing company.” “It looked like a Ford F-150, 
but it’s still inside the gate.” “I couldn’t get a tag, but it’s behind the fence.”

12:17	
Officer Johnson: “I got someone approaching me now…three, I got two running in 
the back here – they’re running back in toward the railroad tracks.” 

“Lost sight of them – black male, blue jeans, white tennis shoes, black jacket and 
that’s all I saw.” 

“He ran toward the railroad tracks – should be running north toward Deanwood.” 
“His pants were rolled up, almost to his knees.”
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12:19 
Officer Johnson: “Be on the lookout: Black male, black jacket, blue jeans rolled 
up almost to his knees, white tennis shoes. That’s the only one I saw. Be advised 
dispatcher: we do have a vehicle back here they were attempting to steal, and it 
looks like they were attempting to break into some tow trucks as well.”

12:38 
Officer One: “There’s one on 4600 block of Polk carrying a bag…a…ah…young 
black male.” 

Officer Johnson: “Yeah, stop him, because they might have taken that out of 
the tow truck back here. I have several tow trucks that look like they’ve been 
tampered with.”

Officer One: “Alright, I’m going to have him stopped.”  

1:05
Officer Two: “Perimeter covered north. If we can start a unit southbound – looks 
like the suspect ran southbound from the towing company along Kenilworth Avenue 
toward Burroughs in the back alley back here.” 

1:10
Officer Three (Smith, arresting officer): “I think we got a stop.” “We’re going to be at 
Kenilworth and Burroughs on the 601 side.” “He’s got on white tennis shoes, black 
jacket, blue jeans rolled up – he removed his shirt.” 

Officer Johnson: “Yeah, 25, bring him back up here.”

1:12
Officer Four: “I got another one stopped at the 75 on Burroughs. It’s the 4000 block of 
Burroughs. You want me to bring him in?”

Johnson: “Copy that…bring him to scene, 32…bring in your guy.”
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Police TAC Transcript3

Officer	One (on Polk street): “I got a young kid who is about 18, who has a flat screen TV in 
the bag, and it feels like from the weight of this backpack some type of laptop or something, 
so with all the burglaries we’ve had I just got him stopped.”

Officer	Johnson: “Yeah, what’s he wearing?”

Officer	One: “He’s got a dark grey jacket with orange shirt, blue jeans that are cuffed up – 
then he’s got black and white…forgot the name of those…old-school Converse, high tops.”

Officer	Johnson:	“Alright, I copy. Let me get with the owner of the towing company here 
and see if he has any vehicles with a flat screen in it or anything like that. He’s got plenty of 
them back here. I don’t know if that could be one of our guys or not.”

Officer	Five: “We’re on the other side of the tracks. How far north are you from 
the footbridge?”

Officer	Johnson: “The footbridge is going to be just south of me. But it looks like what 
he did, what one of them may have done, is went all the way to the end of the yard here, 
went south on the tracks and cut back over. I don’t know if that was the guy I saw or not. 
But they’ve broken into all kinds of stuff back here.”

Officer	Five: “I copy, but how far north of the footbridge are you?”

Officer	Johnson: “I’d say probably the first footbridge…I’m probably, I don’t know, less 
than a quarter mile.”

Officer	Three (Smith, arresting officer): “Yeah, I’m pretty sure we’re going to have your 
guy.  He took his shirt off. He’s got the black jacket; he’s got rolled-up blue jeans, white 
sneakers, and he’s sweating like you wouldn’t believe. I’m canvassing to see if he dropped 
a screwdriver or anything like that.”

Officer	Johnson: “Yeah, that’s definitely going to be him. He went south, through the 
railroad tracks. But in the end he couldn’t get over the fence, but he had to come out on 
the wood line down there.”

Officer	One: “Are you still looking for the guy?”

Officer	Johnson: “Bring him up here and I’ll ID him, and we’ll just charge him with destruc-
tion of property. They definitely tried to run their car through the gate and did some damage 
to one of the cars, but these cars are all scrap cars – they don’t belong to anybody.”

Officer	Four: “Just got a guy stopped here over on Burroughs wearing an orange jacket. Is 
he going to be involved?”

Officer	Johnson: “All units, just bring everybody up here that you have; we know we are 
gonna get at least one ID.”

3 TAC is “Talk Around Channel.” In some jurisdictions, officers have a separate communications channel from the recorded dispatch channels. However, these too are recorded in some 
jurisdictions, and efforts should be made to obtain. 
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Investigation Memo
After the defense investigator conducted a thorough investigation, and the defender interviewed 
Kevin, they learned the following facts:

Observations at Atlas Salvage and Towing

•	 The offense occurred at the front gate to Atlas Salvage and Towing.  

•	 Upon arrival, Officer Johnson parked his police cruiser in an alley about 20 feet away from the front gate 
to Atlas Towing, which is where he saw two suspects and a vehicle through a small opening in the gate.

•	 The front gate to Atlas Towing is a chain link fence with a blue tarp covering it. It is bent with a small 
opening through which you can see into the lot. One would have to bend over and crawl through this 
opening to get to the other side.  

•	 The towing lot is not well lit at night.

•	 Another towing company called Bob’s Towing is also located in this alley.  

•	 The vehicle used to damage the gate was a 1991 Dodge Caravan.  

The Stop of Kevin 

•	 Kevin was running when the police arrived and told him to stop; he complied. 

•	 According to Kevin, one officer immediately put his hands on Kevin and patted him down, but didn’t 
find the weed in his pocket.

•	 When Kevin was first brought to the scene of the towing company, he was first questioned by another 
officer before being identified by Officer Johnson. This officer told Kevin, “We know you were in here 
messing with these cars; it is best to just admit it now and save everyone a lot of time.”

•	 Officer Johnson identified Kevin while Kevin was sitting in the back of a police cruiser, in handcuffs.

•	 When Officer Johnson approached the squad car, he was accompanied by another officer, who stood 
by him during the identification.

•	 The officer (Smith) who was with Kevin said, “Yep, looks like we got your guy.”

•	 After arrest, the police searched him and found the marijuana in his pocket.

•	 After they took him to the police station and booked him, Kevin’s clothes were taken from him and 
entered as evidence by the police.

•	 Cindy Armstrong (W-1) said that there were at least eight officers on the scene and at least four 
police cars.

•	 Your investigator measured the distance from the towing lot to the place where Kevin was arrested 
and found that it was 0.4 miles on his car odometer – the distance is a straight line going southwest 
from the towing company. Your investigator walked this span on four separate occasions, and the 
average time it took to walk was nine minutes.



JTIP  Unit VIII: Motions Practice48 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

Note	To	Trainer

Once everyone has had the chance to review the packet, the facilitator should lead the group in 
a brainstorming on the bases for suppression. Trainers should devote about 15	minutes to this. 
Because this lesson is about identifying the proper arguments for suppression, this part of the 
exercise is essential to help defenders identify the lines of cross-examination they would like to 
explore.  Some trainers may choose to devote more time to this portion of the lesson, rather than 
to the next portion, which focuses on the delivery of the cross-examination.  

1.	 What	is	the	goal	of	your	suppression	hearing?

•	 Remember our discussion on the various reasons defenders move to suppress evidence:

 ° To win suppression

 ° To get discovery from the government

 ° To lock witnesses into testimony

•	 Depending on the goal of the hearing, the crosses that one develops may be very different. Which 
should be our goal in this case?

2.	 What	do	you	want	to	suppress	under	the	Fourth	Amendment?

•	 Tangible evidence

 ° Marijuana

 ° Clothes

 ° Shoes

•	 Identification

•	 Statements

3.	 Procedurally,	how	must	the	defender	proceed?

•	 File a motion to suppress on Fourth Amendment grounds, including a request for a hearing.

•	 Conduct an evidentiary hearing with cross-examination of the government witnesses.

Note	To	Trainer

In most jurisdictions, the defense has the burden of showing that a warrantless seizure or search occurred before the 
burden switches to the government to prove that the seizure or search was justified. In some jurisdictions, the mere 
assertion of the lack of a warrant in the defense motion, absent any state challenge of that assertion, is sufficient to 
establish that fact for purposes of the motion hearing. Other jurisdictions, however, may require the defense to call a 
witness to establish that fact in the hearing, before the burden shifts to the government. Trainers need to understand 
the burden requirements of the local jurisdiction before conducting this session, so that an accurate discussion of the 
burden can be had.

DISCUSSION POINTS
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4.	 Argument

•	 The defender should argue that there was an arrest without probable cause, or at the very least a 
stop without reasonable articulable suspicion, and that all evidence and identifications were fruits 
of this illegal seizure. 

•	 The government concedes this was a stop, but argues there was sufficient reasonable suspicion 
for that stop.

Note	To	Trainer The following are just some of the potential lines of cross-examination that the defenders may want to consider.

A.	 The	seizure	amounted	to	an	arrest	at	the	time	police	took	him	for	the	identification.

•	 Factors:

 ° Physical force by officers

 ° Degree of questioning

 ° Whether officers told suspect that he was under arrest

 ° Length of detention

 ° Whether suspect was transported from place of the stop 

 ° Suspect’s belief that there is strong evidence against him based on what the officer communi-
cated to the suspect. 

•	 More than a stop in this case, it was an arrest. Kevin was:

 ° Handcuffed

 ° Questioned

 ° Frisked even though there is no indication that the suspect was armed

 ° Searched 

 ° Transported to Atlas Salvage Towing – scene of offense

 ° Held for ____ minutes before show-up identification

 ° Told by officers that they “knew” he did it

 ° Subject to an intrusion sufficient to constitute arrest
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•	 Vague description not enough for probable cause:

 ° Cite	local	case	law. See, e.g., Junior v. United States, 634 A.2d 411, 420 (D.C. 1993) 
(description by the undercover officer was not sufficiently detailed to provide probable cause 
to arrest appellant). In Junior v. United States, the undercover officer described the suspect as 
a “black male, older gentleman. He has gray and black hair. I said that it was gray and black 
hair on his face. He also had a blue and rust striped sweater, blue jeans and brown boots,” 
which was insufficiently specific to constitute probable cause. Junior v. United States, 634 
A.2d at 420 n.22. The officer in the present case was not able to provide enough detail to 
satisfy probable cause. He was only able to vaguely describe the suspect’s clothing and could 
provide no details about facial features, hair or body type.

B.	 Even	if	the	court	does	not	agree	this	was	an	arrest:

There was no reasonable articulable suspicion to justify a stop, because the description was vague, and 
Kevin was stopped approximately 50 minutes later (per timing on the tapes).

Note	To	Trainer

All Fourth Amendment law is heavily fact-specific. Therefore, what constitutes reasonable articulable suspicion in a 
given jurisdiction will be the subject of much fact-intensive case law. The following points draw from case law from 
a single jurisdiction. Trainers	will	need	to	supplement	these	discussions	with	supporting	case	law	from	
the	local	jurisdiction.

•	 Description vague 

 ° The officer could not see the brand of shoes the suspect was wearing, nor could the officer 
see the color of the shoes.	Cite	local	case	law. United States v. Brown, 590 A.2d 1008 (D.C. 
1991) (an anonymous tip that described the suspect’s race, height, shirt, pants and even writ-
ing on the shirt did not support the arrest). 

 ° Saw two suspects running off in different directions in a busy area. In re K.P., 951 A.2d 793 
(D.C. 2008) (an anonymous tip about a group of boys heading in a certain direction toward a busy 
street, without any identifying characteristics, was insufficient to justify the stop and seizure). 

 ° The officer did not provide any details about the suspect’s age, height, weight, build or facial 
features. The officer’s description could have matched any black male in the neighborhood. In 
re A.S., 614 A.2d 534 (D.C. 1992) (police lacked particularized articulable suspicion to arrest 
three suspects based on description of clothing alone when could have provided more detail).

 ° Even the rolled-up blue jeans is a common style among young black males in the area. At least 
one other man stopped had his pants rolled up or cuffed.

•	 Proximity to scene

 ° Kevin was not stopped until 50 minutes after the lookout was given. Cauthen v. United States, 
592 A.2d 1021, 1023 (D.C. 1991) (there was no reasonable articulable suspicion when an 
anonymous tip was given describing only the number of people involved, and there was a 
15-minute delay).
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 ° A vague description does not justify a seizure 50 minutes after the description is given be-
cause the vague description no longer ties the suspect to the crime scene.

 ° Especially when the person stopped is less than half a mile (about four blocks) from the scene 
of the alleged crime. In 50 minutes, the real suspect could be anywhere, so being in the area 
means nothing.

•	 Flight

 ° At no time did Kevin bolt or flee. Smith v. United States, 558 A.2d 316 (D.C. 1989) (there is rea-
sonable articulable suspicion when a suspect bolts or flees upon seeing the police, indicating 
a consciousness of guilt). The fact that Kevin was running before he saw the police does not 
indicate a consciousness of guilt.

•	 Time of day

 ° The fact that this occurred at night does not give the police reasonable articulable suspicion 
to stop. Jones v. United States, 391 A.2d 1188 (D.C. 1978) (time of day contributes only 
marginal suspicion).

•	 Lack of prior knowledge by police of Kevin Frazier (i.e., Kevin was not known to these particu-
lar officers)

•	 No furtive gestures and no consciousness of guilt

 ° Kevin stopped running when the police ordered him to stop, giving no indication of conscious-
ness of guilt.

Note	To	Trainer

The trainer should next have participants break into small groups to develop the cross-
examination(s) that will provide the facts necessary to support the basis for suppression in the 
exercise. Participants should have 20	minutes to work on the examination. The primary cross-ex-
amination should be of Officer Smith, who will likely be the prosecution’s witness at the hearing, 
because he was the one who seized Kevin. It is important to remind participants that they may 
not know who the government intends to call, so in a real-life scenario, the defender will need to 
prepare for all potential witnesses. The trainer may assign the participants to different sections 
of the cross (e.g., opportunity to observe, circumstances of identification) or have them assume 
responsibility of the division of labor. 

After the participants have developed their crosses, the trainer should have participants conduct a 
mock cross-examination either in small groups or as a whole. Depending on timing and the size of 
the group, the trainer will have to manage how this is done. One way to get more people involved 
is to have the participants tag-team, or rotate through, various portions of the cross. The trainer 
may choose to play the role of the witness or may choose to have a participant play that role. The 
cross-examination portion of the exercise should run 20-30	minutes. Trainers should remember to 
reserve	at	least	10	minutes for feedback to the participants following the cross-examination(s). 
The trainer may use the Sample Officer Smith Cross-Examination in the Discussion Points that 
follow as a basis for assessing whether the participants sufficiently developed the crosses.
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Sample Cross-Examination of Officer Smith

Overview

•	 Officer Smith is one of the officers who seized Kevin.

•	 Officer Smith heard a “lookout” description and radio run for black male, white shoes, blue jeans 
rolled up almost to knees, and stopped Kevin based on that.

•	 Kevin was not the only one in the area that was stopped based on this description.

•	 Kevin was not wearing any shirt at the time of the stop.

•	 Kevin was running and sweating heavily at the time of the stop.

•	 The stop was 50 minutes after the incident at the tow lot.

•	 The stop was less than half a mile from the tow lot.

Note	To	Trainer

Although the primary goal of the trainer’s feedback will be to ensure that participants elicit all of the facts (i.e., the 
substantive content) they need from the officer, the trainer should be attentive to and comment on the form of the 
questions in the participants’ cross-examination. As discussed in the Lesson 23 – Cross-Examination, the partici-
pants should conduct the cross-examination with all leading questions that include one fact per question. The trainer 
should generally enforce these fundamental rules in the Fourth Amendment exercise. 

Timing	of	the	Lookout	Description

•	 You stopped Kevin?

•	 You stopped him based on a lookout description?

•	 You heard that lookout? 

•	 You heard it over the dispatch channel?

•	 That lookout came over at about 12:20 a.m.? (refresh or impeach with tape if necessary)

Lookout	Description	Included

•	 Officer Johnson broadcasted that lookout description?

•	 He said that the suspect was a black male?

•	 With a black jacket?

•	 Blue jeans?

•	 Blue jeans that were rolled up?

•	 White shoes?

DISCUSSION POINTS
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Lookout	Description	Did	Not	Include

•	 Nothing about the suspect’s age?

•	 Nothing about height?

•	 Or weight?

•	 Or hairstyle?

•	 Or complexion?

•	 Or build?

•	 Or facial hair?

Kevin	Did	Not	Match	the	Description

•	 When you stopped Kevin, he wasn’t wearing a shirt?

•	 But he had on a jacket?

•	 And he was sweating?

•	 “Sweating like you wouldn’t believe”?

Kevin	Was	Running	at	the	Time	of	the	Stop/But	Was	Cooperative

•	 Kevin had been running when you ordered him to stop?

•	 He stopped when you told him to?

•	 He didn’t try to evade you?

•	 He cooperated?

Officer	Used	Force	to	Effectuate	the	Stop

•	 When you ordered Kevin to stop, you were in full uniform?

•	 You were armed? (even if it remained holstered, he was still armed, and it was visible)

•	 There was another officer with you at the time?

•	 That officer was also in full uniform?

•	 And armed?

•	 When you reached Kevin, you restrained him?

•	 You put your hands on him?

•	 And patted him down?

•	 You later drove him back to the tow lot?
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•	 You drove him in your police car?

•	 In the back of your police car?

•	 He was in handcuffs when you transported him?

Location	of	the	Stop

•	 You stopped Kevin on Nannie Helen Boroughs Ave.?

•	 Near the intersection with Kenilworth Ave.?

•	 That’s south of the tow lot?

•	 About four blocks south?

•	 Less than half a mile from the lot?

Time	of	the	Stop

•	 You stopped Kevin at approximately 1:10 a.m.? (impeach or refresh w/recording if necessary)

•	 50 minutes after the lookout was broadcast?

Kevin	Was	Not	the	Only	One	Stopped

•	 Kevin wasn’t the only person on the street that night?

•	 Officers stopped at least two other people?

•	 You knew the officers had stopped other people?

•	 You heard it on the dispatch channel?

•	 One man was stopped before you stopped Kevin?

•	 This man was stopped on 4600 block of Polk St.?

•	 That’s one block north of the tow lot?

•	 That man was stopped at about 12:40 a.m.?

•	 That man was wearing blue jeans?

•	 Those blue jeans were rolled up?

 ° If he balks at ‘rolled up’: “They were cuffed?” (impeach/refresh with recording if necessary)

•	 Officer Johnson told the officer who’d stopped that man to bring him to the tow lot?

•	 To bring him to the tow lot for an identification?

•	 A third man was also stopped by officers?

•	 Based on the lookout?
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•	 The third man was stopped about two minutes after Kevin?

•	 The third man was stopped on the 4000 block of Boroughs Ave.?

•	 About two blocks from where you stopped Kevin?
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Alternative #2: The Automobile-Specific Fourth Amendment Lesson 
(2-2.5 Hours) 

Trainer’s Overview

I.	The	Law	(10	minutes)

•	 The trainer should facilitate a discussion with participants on the Fourth Amendment and the basic challenges 
that can be brought based on the type of contact with law enforcement generally, with a focus on street 
encounters and automobiles.

A. What Does the Fourth Amendment Actually Say?

B. How Do We Use the Fourth Amendment in Juvenile Delinquency Cases?

C. Car-Specific Fourth Amendment Considerations

II.	Steps	in	Fourth	Amendment	Analysis	(70	minutes)	

•	 The trainer will briefly introduce a six-step analysis that can be used with any Fourth Amendment consideration. 

1. What are you trying to suppress?

2. Does your client have standing to challenge the intrusion or seizure?

3. What level of intrusion or seizure was there? When did it occur?

4. Was the seizure justified? (Will depend on the level of seizure)

5. Was the scope of the search justified?

6. Which fruits are the result of the illegality (or the unlawful seizure)? 

•	 The trainer will then walk through each of the six steps in great detail, highlighting constitutional and local law 
that supports each analysis.

III.	Adolescent	Development	and	the	Fourth	Amendment	(10	minutes)

IV.	Forensic	Exercises	(1	hour	for	both	scenarios	or 30	minutes	for	a	single	scenario)

•	 For Exercise	A, the trainer should divide the participants into smaller groups corresponding to the number of 
trainers available to monitor each group. Within each group, assign half of the participants to play the role of 
the defender and half to play the role of the prosecutor. Each half will be asked to review a short fact pattern 
and then work together to craft a theory and argument in support (defenders) or against (prosecutors) sup-
pression. Depending on the number of participants in each group, the trainer may have them work together 
and either (a) assign one person to make the argument or (b) present the argument in tag-team fashion (each 
person taking a different issue). Alternatively, if there is sufficient time, the trainer may ask each participant to 
prepare an argument and have participants deliver them one after another. 

 ° Each group should have	10	minutes	to	review their respective fact pattern to brainstorm and consider the 
four questions associated with each. The trainer should then have participants deliver arguments in support 
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of or against suppression. The trainer should allot 10	minutes	for	the	arguments	for	each	problem. 
After the arguments, the trainer should ask participant what information not in the fact pattern would have 
been helpful in this analysis.

 ° Finally, the trainer will have 10 minutes to debrief with participants and provide constructive feedback 
on their performance both substantively and technically. Please refer to the JTIP User’s Guide for tips on 
providing effective feedback.

•	 For Exercise	B, the instructions are the same.  If the trainer plans to do both exercises, however, the two 
groups should swap roles so that everyone gets the chance to be the defender and the prosecutor.
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Trainer Notes
I.	The	Law	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by asking, “What does 
the Fourth Amendment actually say?” The trainer should elicit what defenders actually 
remember prior to reading the text of the Fourth Amendment out loud to them in full. The 
trainer should then engage the participants in an interactive discussion of these lead 
concepts, using the prompts in the Training Notes to ensure everyone understands why this 
issue is important and worth exploring. 

A. What Does the Fourth Amendment Actually Say?

•	 “The rights of the people to be secure	in	their	persons,	houses,	papers,	and	effects, against 
unreasonable	searches	and	seizures, shall not be violated, and	no	warrants	shall	issue,	but	
upon	probable	cause, supported by oath or affirmation, and particularly	describing	the place to be 
searched, and the persons or things to be seized.”

 ° This is where we get the idea of expectation of privacy in persons, houses, papers and effects.

 ° Searches and seizures must be reasonable.

 ° Warrants are necessary to justify searches and seizures (subject to many exceptions we will  
talk about).

 ° Probable cause is necessary for the issuance of a warrant.

•	 Ask:	Does	it	apply	to	children?	

 ° The Fourth Amendment applies to both adults and youth; adult court precedents regarding search 
and seizure are equally applicable to juvenile prosecutions. See New Jersey v. TLO, 469 U.S. 325, 
337-38 (1985) (equating the privacy rights of children and adults and demonstrating that prior adult 
court precedents also define the limits of police intrusiveness in searching or seizing children.) 

•	 State	constitutional	provisions: Some state courts have begun to construe state constitutional provi-
sions as providing greater protections than the U.S. Constitution. The juvenile defender should always 
invoke state constitutional provisions in addition to the Fourth Amendment, where applicable, even 
when there are no state constitutional precedents on the issue. 

 ° Similarly, where a state has a strong constitutional provision, the defender should nevertheless 
always cite the Fourth Amendment to “federalize” the issue and preserve it for federal review. 

Note	To	Trainer The trainer should pull the local state constitution section that addresses this and be prepared 
to point participants to state case law that might interpret the state provision more broadly. 
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•	 Ask:	Who	has	the	burden?	

 ° In most jurisdictions, the defense has an initial burden to show that there was a warrantless seizure. 
This can generally be done simply by pointing to police reports or other discovery that show no 
indication of a warrant. 

 ° Once the defense has established a warrantless seizure, the government has the burden, generally 
by a preponderance of the evidence, to show that evidence was obtained within the bounds of the 
Fourth Amendment.

Note	To	Trainer The trainer should supplement the discussion with state statutes, rules and/or case law that 
specify or shift the burden in the local jurisdiction. 

B.  How Do We Use the Fourth Amendment to Our Client’s Advantage in Juvenile Delinquency Cases?

•	 Suppression of Evidence (as a remedy for a constitutional violation)

•	 Other reasons to file Motion to Suppress pursuant to the Fourth Amendment:

 ° Influence the fact-finder by previewing your case for the judge

 ° Preserve issues for appeal

 ° Convince the prosecutor to dismiss a case

 ° Develop an area of law through the court of appeals

 ° Lock in government testimony through a hearing on the motion

 ° Discovery

a. In some jurisdictions, the government must respond to a motion to suppress in writing. In these 
circumstances, the defender may have an opportunity to preview the government’s evidence and 
better understand the government’s theory of the motion and the case. 

b. The defender may learn additional information about the government’s trial case during the 
testimony and argument at the suppression hearings.

 ° Create the possibility that the case will be dismissed because the government does not have the 
witnesses it needs to challenge the motion. If the government witnesses do not show, the defender 
may move to dismiss the case.

C. Car-Specific Fourth Amendment Considerations:

•	 Much of the base law governing Fourth Amendment deals with public or on-the-street interactions with 
police, but automobiles are the subject of a specialized Fourth Amendment jurisprudence. Carroll v. 
United States, 267 U.S 132 (1925). 
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II.	Steps	in	Fourth	Amendment	Analysis:	Tangible	Evidence	

Note	To	Trainer
The trainer will preview the six questions that every defender should ask himself or herself 
when analyzing a Fourth Amendment issue. Each of the six questions will be discussed in 
much greater detail as the training moves forward.

SIX	PRELIMINARY	QUESTIONS

Each of these questions must be considered and answered when preparing a motion to suppress under the  
Fourth Amendment.

1.	 What	are	you	trying	to	suppress?

2.	 Does	your	client	have	standing	to	challenge	the	intrusion	or	seizure?

3.	 What	level	of	intrusion	or	seizure	was	there?	When	did	it	occur?

4.	 Was	the	seizure	justified?	(Will	depend	on	the	level	of	seizure)

5.	 Was	the	scope	of	the	search	justified?

6.	 Which	fruits	are	the	result	of	the	illegality	(or	the	unlawful	seizure)?	

A.	 FIRST	QUESTION:	What	are	you	trying	to	suppress?	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by asking, “What kinds 
of evidence can be suppressed as fruit of a Fourth Amendment violation?” The trainer should 
then use the following Training Notes to engage participants in a discussion of the three 
possible categories of fruits.

•	 Tangible	evidence: What kinds of things constitute tangible evidence? 

 ° Weapons, drugs, photos, fingerprints

 ° Seeking to suppress not just the objects themselves, but also any testimony about such evidence

•	 Statements

•	 Identifications: What do we mean by identifications? 

 ° Out-of-court – line-up, show-up, photo array

 ° In-court – Not automatic as a result of suppression of out-of-court identification, but possible to 
suppress if the in-court identification is tainted by the out-of-court violation – See US v. Crews, 445 
U.S. 463, 473 (1980). 

B.	 SECOND	QUESTION:	Does	your	client	have	standing	to	challenge	the	intrusion?

Note	To	Trainer Again, the trainer should engage participants in an interactive discussion by first asking them to 
define “standing.” The trainer should then use the following Training Notes to guide the discussion. 
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•	 Standards:	

 ° For	Seizures: There is standing if there is any colorable claim that the police action affected the freedom 
of movement of the respondent in any way. See United States v. Mendenhall, 446 U.S. 544, 554 (1980).	

a. This can include a passenger in a car, not just the driver. A passenger may be deemed as seized 
if the police pull the car over, even if police have no initial interest in, or even knowledge of, the 
passenger. See Brendlin v. California, 551 U.S. 249, 254 (2007).

 ° For	Searches:	there is standing if there is any colorable dispute over whether the respondent had 
an expectation	of	privacy in the premises or object to searched. 

a.	 Premises: The test of the respondent’s relationship to the searched premises is whether he or 
she “could legitimately expect privacy in the areas which were the subject of the search and 
seizure [that he or she seeks]…to contest.” Rakas v. Illinois, 439 U.S. 128, 149 (1978) (dictum). 

b.	 Objects: The respondent may also have standing to challenge a police examination or seizure of 
an object during a police search of the premises (even if the premises is a school) if the respondent 
is owner of that object being seized. See United States v. Jacobsen, 466 U.S. 109, 113 (1984). 

•	 Standing	with	respect	to	automobiles: A respondent who seeks to challenge a police stop or search 
of an automobile must have the requisite possessory or privacy interest in the vehicle – or alternatively, 
a sufficient personal interest in its unhindered movement – to complain about the particular police ac-
tion in question. 

•	 Respondent has sufficient interest when:

 ° The automobile	belongs	to	the	respondent	even though it is out of his or her possession at the 
time of the search, as long as the respondent has not given up possession of the vehicle in a manner 
that deprives him or her of any remaining legitimate expectation of privacy in it. See e.g., Cash v. 
Williams, 455 F.2d 1227, 1229-30 (6th Cir. 1972) (defendant maintained ownership of vehicle locked 
in third-party garage based on a possessory interest); United States v. Powell, 929 F.2d 1190, 1196 
(7th Cir. 1991) (owner of vehicle maintains possessory interest in its contents when allowing another 
person to drive the vehicle over 1,000 miles away); United States v. Jenkins, 92 F.3d 430, 434-35 (6th 
Cir. 1996) (absentee owner has legitimate expectation of privacy in the trailer of a tractor-trailer); see 
generally Rakas v. Illinois, 439 U.S. 128 (1978) (petitioners unable to suppress evidence based on a 
failure to show possessory interest in the vehicle or items seized). 

 ° The automobile	is	in	the	respondent’s	lawful	possession and the circumstances indicate the 
respondent has a right to exclude undesired intrusions by others. See Rakas v. Illinois, 439 U.S. at 
144 n.12 (dictum). This includes situations in which the respondent is driving a family member’s or a 
friend’s car with the permission of the owner. 

 ° The automobile is a taxicab in which the respondent is a lawful passenger. See Rios v. United 
States, 364 U.S. 253, 262 n. 6 (1960). 

 ° The respondent is a lawful	occupant	of	any	vehicle at the time of the search, United States v. 
Mosley, 454 F.3d 249 (3d Cir. 2006), and the search invades an area of the vehicle in which, as a law-
ful occupant, the respondent has “any legitimate expectation of privacy,” Rakas v. Illinois, 439 U.S. 
at 150 n.17 (dictum). 
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 ° A respondent can complain of an unconstitutional stop of an automobile if he or she was in	the	ve-
hicle	at	the	time	of	the	stop, because a traffic stop necessarily curtails the freedom of movement 
of a passenger as much as it halts the driver. Brendlin v. California, 551 U.S. 249, 250, 257 (2007); 
United States v. Grant, 349 F.3d 192, 196 (5th Cir. 2003). 

 ° Individual cannot	claim	any	privacy	rights	with	respect	to	the	car’s	Vehicle	Identification	
Number	(VIN) located on the dashboard because of the importance of the VIN to governmental 
regulation of the automobile and the efforts by the Federal Government to ensure that the VIN is 
placed in plain view. New York v. Class, 475 U.S. 106, 114 (1986). 

•	 Abandonment: A defendant generally relinquishes his or her standing (or expectation of privacy) if 
he or she abandons the property. For example, a respondent who tosses a Ziploc bag as he or she is 
running from police likely has no expectation of privacy in that bag. See California v. Hodari D., 499 U.S. 
621 (1991) (cocaine abandoned while running was not a fruit of an illegal seizure where defendant had 
not been seized by physical force or show of authority).

 ° If the respondent abandons incriminating evidence during a stop or arrest, the	juvenile	defender	
can	still	argue:

a. If the object remains in a private car, it is not abandoned, as there is no indication that the client 
was relinquishing dominion or control over the object. Hiding it from view is not the same as 
abandoning. See United States v. Colbert, 474 F.2d 174 (5th Cir. 1973); United States v. Cowan, 
396 F.2d 83, 87 (2nd Cir. 1968); United States v. Manning, 440 F.2d 1105, 1111 (5th Cir. 1971); 
United States v. Scott, 987 A.2d 1180 (D.C. 2010).

b. The “dropped object fell into a constitutionally protected area such as the floor of a taxicab,” see 
Rios v. United States, 364 U.S. at 262 n.6. 

c. The alleged abandonment of the property was in itself the product of an unlawful police action. 
The abandonment will not be found if:

i. The respondent was illegally arrested or illegally detained prior to the time of the alleged 
“drop.” See Reid v. Georgia, 448 U.S. 438 (1980) (per curiam).

ii. The police were engaged in an unlawful search prior to the time of the alleged “drop.” United 
States v. Newman, 490 F.2d 993 (10th Cir. 1974).

iii. The police were in the course of an unlawful pursuit of the respondent at the time that he or 
she allegedly threw away the object. People v. Shabaz, 378 N.W.2d 451 (1985). 

 ° The police story of the object being dropped is a fabrication. See, e.g., People v. Quinones, 61 A.D.2d 
765, 766 (N.Y. App. Div. 1st Dep’t 1978). The juvenile defender should cross-examine the officers 
on what they did prior to the “drop” that caused the respondent to disclose to them incriminating 
objects that were otherwise well-concealed.

C.	 THIRD	QUESTION:	Was	there	a	seizure,	and	what	level	of	seizure	was	there?	When	did	it	occur?

•	 State	action	required: The Fourth Amendment regulates the actions of the police, other law enforce-
ment agents, other government officials and, in limited circumstances, private citizens (e.g., those acting 
as an agent of the state or at the behest of the police). To apply, the contact must be state action, which 
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may involve actors such as special police officers, school resource officers, school officials and agency 
workers (e.g., someone in an agency that investigates child abuse allegations).

Note	To	Trainer

Many practitioners, judges and judicial decisions will use the terms “seizure,” “stop” and 
“arrest” in seemingly interchangeable ways, despite the fact that a seizure is any interaction 
that deprives a person of his or her freedom of movement and stops and arrests are different 
kinds of seizures. The following sections will help to define those terms more precisely for 
the participants, but it is important for the trainer to keep these terms of art separate and 
recognize when others are using them interchangeably (whether appropriately or not).

•	 Seizure	defined	

 ° A seizure occurs “when the officer, by means of physical force, or show of authority, has in some 
way restrained the liberty of a citizen.” See California v. Hodari D., 499 U.S. 621 (1991).

 ° A “seizure” within the meaning of the Fourth Amendment occurs when the police “accosts [the] 
individual and restrains his freedom to walk away.” Terry v. Ohio, 392 U.S. 1, 16 (1968). The standard 
for a seizure is whether the police behavior “would…have communicated to a reasonable person 
that he was not at liberty to ignore the police presence and go about his business.” Michigan v. 
Chesternut, 486 U.S. 567, 569 (1988).

 ° It is strictly an objective	inquiry.

 ° The defense will always want to classify police action as a ‘seizure’ to invoke the protections of the 
Fourth Amendment. 

•	 General	standard	for	a	seizure:

 ° A show of official authority…

 ° …that would cause a reasonable person to believe that he or she was not free to leave.

 ° The restraint may be physical, Sibron v. New York, 392 U.S. 40, 67 (1968), or it may be a command 
or any other gesture or expression indicating that the person is not free to go as he or she chooses. 
Dunaway v. New York, 442 U.S. 200, 203, 207 n.6 (1979).

•	 If police stop an automobile, all those in the car have been subjected to a seizure that needs to be 
justified by the Fourth Amendment. Brendlin v. California, 551 U.S. 249, 255-256 (2007).

•	 What	type	or	level	of	seizure	was	it? (We’ll get to the whether it was justified later.)

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the 
different levels or categories of police interactions with civilians?” The trainer should then 
use the following Training Notes to guide the discussion. 
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 ° Spectrum of On-the-Street Contacts with the Police: there are several categories of on-the-street 
contacts between civilians and police officers. 

a. Encounters/Contact (not a seizure under the Fourth Amendment) 

i. The Fourth Amendment is not	triggered when the police simply approach an individual in 
a public place to ask him or her if he or she is willing to answer questions. The person may 
decline to listen to or answer the questions. See Florida v. Royer, 460 U.S. 491, 497-98 (1983) 
(plurality opinion).

b. Terry stop

i. In Terry v. Ohio, 392 U.S. 1 (1968), the Supreme Court held that an investigatory “stop” is 
a brief on-the-street detention for the purpose of an inquiry and observation under certain 
circumstances. 

ii. The scope of the permitted intrusion will vary to some extent with the particular facts and 
circumstances of the case. However, an investigative detention must be:

 » Temporary and last	no	longer	than	is	necessary	to	effectuate	the	purpose	of	the	
stop; and

 » The investigative methods used should be “the least	intrusive means reasonably avail-
able to verify or dispel the officer’s suspicion in a short period of time.” Florida v. Royer, 
460 U.S. at 500.

 » Law enforcement agents may briefly stop a moving automobile. Brendlin v. California, 
551 U.S. 249, 255 (2007).

c. Terry frisk

i. In Terry, the Supreme Court held that a state could constitutionally authorize not only a 
“stop,” but also, under appropriate circumstances, a “frisk” – a pat-down for weapons or a 
similar “self-protective” search. Terry v. Ohio, 329 U.S. at 21, 27. 

ii. Vehicles are also subject to Terry frisks due to protective concerns of police. Michigan v. 
Long, 463 U.S. 1032, 1049 (1983).

iii. The scope of the frisk will be dealt with in much more depth later. 

d. Arrests

i. Arrests impose a more significant intrusion on the liberty of respondents than a Terry stop. 

ii. Terry stops can be separated from arrests by the “point [at which] police procedures [are]…
qualitatively and quantitatively…so intrusive with respect to a suspect’s freedom of move-
ment and privacy interest as to trigger the full protection of the Fourth and Fourteenth 
Amendments.” Hayes v. Florida, 470 U.S. 811, 815-16 (1985).

iii. Seizures to the level of arrest require probable cause that the defendant committed a crime. 
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e. Search 

i. A search involves the greatest level of intrusion on the liberty of the respondent, and includes 
search into a person’s clothing, personal property, cars and buildings. 

•	 Distinguishing	between	a	Contact,	a	Stop	and	an	Arrest:	How	do	I	know?	

Note	To	Trainer

The trainer should lead participants in a brainstorming session by asking, “How do you distin-
guish between a contact, a stop and an arrest? What factual indicia suggest that police interac-
tion is a contact or an arrest or a Terry stop?” The trainer should then use the following Training 
Notes to facilitate a longer discussion on why or how each of these indicia are relevant.

 ° Length of encounter

 ° Threats, coercion

 ° Request for surrender of documents

 ° Physical touching

 ° Submission to show of authority

 ° Request for identification

 ° Blocked exit

 ° Display of weapons by police

 ° Type of area (public, private) in which contact occurred

 ° Contact in a public area

•	 Strategic	considerations	for	juvenile	defenders

 ° It is always in the interest of the defense to characterize a police action as a seizure (whether it is clas-
sified as a stop or an arrest), because only seizures trigger the protections of the Fourth Amendment.

 ° The classification of the police action in each case will depend substantially upon the facts that 
the defense counsel elicits from the witnesses and on the quality of the defender’s arguments. See 
Florida v. Royer, 460 U.S. at 506.

 ° Factors that may elevate the seizure from a Terry stop (which only requires reasonable articulable 
suspicion) to an arrest (which requires probable cause) include:

1.	 The	Length	of	the	Restraint

•	 Terry stops are usually brief. See United States v. Place, 462 U.S 696, 709 (1983) (“[I]n as-
sessing the effect of the length of the detention, we take into account whether the police dili-
gently pursue their investigation.”) The relevant question is whether the detention exceeded 
the “time reasonably needed to effectuate the law enforcement purposes to be served by the 
stop.” United States v. Sharpe, 470 U.S. 675, 676 (1985).
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Note	To	Trainer

Fourth Amendment case law is very fact-intensive. Within each state, trends often emerge 
in the interpretation of facts. For example, in some states, a routine on-the-street seizure 
that exceeds 20 minutes may be frequently deemed to be an arrest instead of a stop. To the 
extent possible, the trainer should discuss state case law. 

2.	 Whether	the	Police	Transported	the	Respondent	from	the	Location	of	the	Stop

•	 The ambulatory nature of a detention may be a significant factor in the classification of the 
detention as an arrest rather than a Terry stop. See Hayes v. Florida, 470 U.S. 811 (1985). 

3.	 The	Nature	of	the	Setting	in	Which	the	Detention	Takes	Place

•	 Terry stops are normally characterized by “[t]he comparatively nonthreatening character of 
[the] detentions.” Berkemer v. McCarty, 468 U.S. 420, 440 (1984). 

•	 Exception: the scenario in which officers who are executing a valid search warrant for 
contraband in a home detain an occupant of the premises during the search. See Michigan v. 
Summers, 452 U.S. 692 (1981); Muehler v. Mena, 544 U.S. 93 (2005). In this situation, officers 
executing a valid search warrant have the limited authority to detain the occupants of the 
premises while a proper search is executed. The Summers Court made a point of explaining 
“the type of detention imposed…is not likely to be exploited by the officer” to extract infor-
mation from the suspect, since “the information the officers seek normally will be obtained 
through the search and not through the detention.” Summers, 452 U.S. at 701. 

4.	 Whether	the	Detention	Was	for	the	Purpose	of	Interrogation

•	 If the purpose of the police detention of the suspect is interrogation, the courts are particularly 
likely to view the interrogation as an arrest requiring probable cause rather than a Terry stop. 

5.	 Guns/Weapons

•	 The drawing of weapons by the officer is an additional factor suggesting that the interac-
tion is an arrest rather than a stop, especially when there is no indication that the suspect is 
armed. U.S. v. Cabellos, 654 F.2d 177 (2nd Cir. 1981) (finding an arrest requiring probable cause 
when officers blocked in the suspect’s car and ordered him from the car with guns drawn and 
little reason to believe the suspect was armed). 

•	 However, the presence of weapons alone is not enough to turn a stop into an arrest in some 
jurisdictions, especially if there is reason to believe officer safety might be at issue. See, e.g., 
Hicks v. U.S., 730 A.2d 657 (D.C. 1999) (removal from car at gunpoint and holding respon-
dent for 25 minutes does not turn into arrest); United States v. Taylor, 716 F.2d 701, 709 (9th 
Cir.1983) (holding that no de facto arrest had occurred where police approached the suspect 
with guns drawn and handcuffed him after he twice refused to raise his hands and “ma[de] 
furtive movements inside the truck where his hands could not be seen”); United States v. 
Shoals, 478 F.3d 850 (7th Cir. 2007) (“police officers do not convert a Terry stop into a full 
custodial arrest just by drawing their weapons [as such action is] warranted given the inher-
ent danger of the encounter [in which] the officers were responding late at night to a 911 
report of gunfire when they encountered [the defendant], who matched the description of the 
suspect, was wearing a coat even though he was indoors, and hung back and hid out in the 
kitchen until he was ordered outside.”)
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D.	 FOURTH	QUESTION:	Was	the	seizure	justified?	

Note	To	Trainer

The trainer should explain to participants that when analyzing whether the police have violated 
the Fourth Amendment, there are two main areas of analysis: 1) searches or seizures where a 
warrant is involved; and 2) searches or seizures without a warrant. We’ll take a look at each.	If	
time	is	an	issue,	trainers	can	consider	not	addressing	warrant	challenges	and	only	
advise	participants	to	look	into	that	if	they	have	a	case	that	involves	a	warrant,	given	
that	the	vast	majority	of	Fourth	Amendment	issues	do	not	involve	warrants.	

1.	 First:	Is	there	a	valid	warrant?	

•	 Officers may obtain permission to search a place, object or person by obtaining a warrant 
from a judge. According to the text of the Fourth Amendment, “no	warrants	shall	issue,	
but	upon	probable	cause.”

•	 The	good	faith	rule: Evidence obtained pursuant to a search warrant should not be sup-
pressed if the officers executing the warrant reasonably relied on the magistrate’s determina-
tion of probable cause in issuing the warrant, even though the magistrate’s finding of prob-
able cause was erroneous. See United States v. Leon, 468 U.S. 897 (1984); Massachusetts v. 
Sheppard, 468 U.S. 981 (1984). 

•	 Warrants are presumptively valid. However, the juvenile defender can challenge	the	
search	warrant	and seek suppression of the proceeds:

 ° When the affidavit submitted in support of the warrant states merely “bare	bones”	
conclusions, United States v. Leon, 468 U.S. at 915, 923 n.24, 926, or is so	lacking	in	
probable	cause that believing in the existence of the warrant is unreasonable. United 
States v. Leon, 468 U.S. at 923. 

 ° When the police knowingly	or	negligently	fail	to	limit their application for a war-
rant to the unit for which they demonstrate probable cause to search. See Maryland v. 
Garrison, 480 U.S. 79, 85-87 (1987) (dictum). Officers may search the “entire area in which 
the object of the search may be found,” performing whatever “additional acts of entry or 
opening may be required to complete the search,” however, the search cannot extend into 
areas that could not contain the objects specified in the warrant. United States v. Ross, 
456 U.S. 798, 820-21, 24 (1982) (dictum). 

 ° When the warrant affidavits upon which probable cause is based contain	“deliberate	
falsehoods” or statements manifesting a “reckless disregard for the truth.” See Franks v. 
Delaware, 438 U.S. 154 (1978). 

 ° When the affidavit in support of a search warrant includes “tainted”	information that 
is the product of an earlier unconstitutional search or seizure by the police and does not 
contain sufficient independent evidence to make out probable cause. See United States 
v. Karo, 468 U.S. 705, 719-21 (1984); United States v. Leon, 468 U.S. 897 (1984) (if earlier 
unconstitutionality was the consequence of improper police rather than magisterial con-
duct, it continues to evoke the exclusionary sanction).
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 ° When the warrant is based on information provided by a confidential	informant whose 
credibility and reliability was untested. See U.S. v. Harris, 403 U.S. 573 (1971); Alabama v. 
White, 496 U.S. 325 (1990).

 ° When the magistrate who issued the warrant was not	neutral	and	detached, exclusion 
of the evidence seized under the warrant is obligatory, even if the police acted in “good 
faith.” See United States v. Leon, 468 U.S. 897, 923 (1984)

•	 There are exceptions	to	the	Warrant	Requirement, which we will discuss next.

2.	 If	there	is	no	warrant,	what	showing	is	necessary	to	justify	each	level	of		
police	encounter?

Note	To	Trainer

The trainer should explain to participants that there are exceptions to the Warrant Require-
ment. We all know that police detain people all the time without warrants. If an officer 
observes the respondent engaging in criminal conduct or receives information that the re-
spondent has recently engaged in criminal conduct, he or she might be justified in seizing the 
respondent. The law classifies interactions between police and civilians at different levels 
and requires different levels of justification for each level of intrusion. 

The trainer should engage participants in an interactive discussion recapping the levels of 
contact by asking, “So, what are the levels of police contact?” It is best to list the five levels 
on a whiteboard or flipchart, making sure to maintain the order from least intrusive to most 
intrusive. After the participants identify the five levels of intrusion, the trainer should ask, 
“So what is the standard police need to meet in order to justify this type of seizure?” The 
trainer should write out the corresponding level of justification and engage participants in a 
discussion about each using the Training Notes that follow. 

STANDARDS	FOR	POLICE	CONTACT

Contact
Standard	of	suspicion	necessary	if	there	is		
no	warrant

Encounter None

Stop Reasonable Articulable Suspicion (RAS)

Frisk Reasonable Articulable Suspicion (RAS) to Believe 
Armed and Dangerous 

Arrest Probable Cause

Search Probable Cause (or consent)
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•	 Encounters or “Contacts”

 ° The Fourth Amendment is not triggered when the police simply approach an individual 
in a public place to ask him or her if he or she is willing to answer questions. The person 
may decline to listen to or answer the questions. See Florida v. Royer, 460 U.S. 491, 497-
98 (1983) (plurality opinion).

 ° If police ask someone to engage in a conversation with them, and that person agrees, it is 
merely an encounter. See INS v. Delgado, 466 U.S. 210, 216 (1984) (“While most citizens 
will respond to a police request, the fact that people do so, and do so without being told 
they are free not to respond, hardly eliminates the consensual nature of the response”).

 ° Encounters or contacts are not	seizures under the Fourth Amendment.

•	 Terry Stops (a.k.a. “Investigative Stops”)

 ° This is the lowest level of seizures.

 ° Terry stops are justifiable under the Fourth Amendment if there is reasonable articulable 
suspicion that a person has committed or is about to commit a crime. See Florida v. Royer, 
460 U.S. at 498. (plurality opinion). This category of seizure creates a limited exception to 
the general requirement of probable cause for an arrest. See Terry v. Ohio, 392 U.S. 1 (1968). 

 ° The power of the police to conduct a Terry stop is more limited when the stop is for the 
purpose of “investigat[ing] past criminal activity…rather than…to investigate ongoing 
criminal conduct.” United States v. Hensley, 469 U.S. 221, 228 (1985). 

 ° Law enforcement agents may briefly stop a moving	automobile. Brendlin v. California, 
551 U.S. 249, 255 (2007).

a. to investigate a reasonable suspicion that its occupants are involved in criminal activ-
ity, United States v. Hensley, 469 U.S. 221, 226 (1985); or

b. to investigate past criminal circumstances in limited circumstances, United States v. 
Hensley, 469 U.S. at 228. 

c.	 Reasonable	suspicion	is	required	for	either	stop. Brendlin v. California, 551 U.S. 
at 263 (2007). 

 ° NOTE: If the reason for the stop is a traffic infraction, the analysis is different: the deci-
sion “to stop an automobile is reasonable where the police have probable	cause to 
believe that a traffic violation has occurred.” Whren v. US, 517 US 806, 810 (1996) (citing 
Pennsylvania v. Mimms, 434 U.S. 106, 109 (1977) (per curiam)).

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
factors commonly relied on by the police to justify a Terry stop or an arrest?” The trainer should 
allow the participants to brainstorm and write the answers on a whiteboard or flipchart. 
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 ° High-crime neighborhood/area

 ° Failure to respond to police 

 ° Flight (cannot in itself supply the basis for an arrest or stop – See Illinois v. Wardlow, 528 
U.S. 119 (2000))

 ° Furtive gestures

 ° Tips from informants

 ° Casing (Terry)

 ° Description match

 ° Exchanges between individuals

 ° Nervousness

 ° Departure upon seeing police

 ° Temporal/spatial proximity to crime

 ° Probable cause of a traffic violation – car cases only

Note	To	Trainer

After developing a list (which may be more extensive than the sample above), remind partici-
pants that any analysis into whether a Terry stop – or any other level of intrusion – was justi-
fied is going to be fact-specific, and the court must look at “the totality of the circumstances” 
in deciding whether officers had reasonable suspicion or not. While there is Supreme Court and 
Federal case law outlining some of the considerations courts should make in weighing factors, 
it is important for defenders to know the local case law in a particular jurisdiction that signals 
to the judge how much or little weight particular factors should be given. 

•	 Terry Frisks (a.k.a. “Protective Frisks”)

 ° A frisk must be made incidental to a valid Terry stop and can only be conducted for the 
purpose of discovering weapons that might be used against the officer. 

a. The officer must be able to “point to specific and articulable acts, which, taken to-
gether with rational inferences from those facts, “reasonably warrant” the conclusion 
that the officer “is dealing with an armed and dangerous individual.” Terry v. Ohio, 392 
U.S. at 21, 27. 

b. Terry frisks are NOT automatically justified incident to a Terry stop; they must have a 
separate justification, because it is an intrusion beyond merely a stop.

 ° Actual frisks must be limited to a pat down of the outer garments, or only what is neces-
sary to discovery weapons. Minnesota v. Dickerson, 508 U.S. 366 (1993). 

 ° By analogy to the Terry frisk doctrine, police who validly stop a vehicle can conduct a 
search	for	weapons if they reasonably believe, based on specific and articulable facts, 
that a detained suspect is dangerous and that he or she can gain immediate control of 
weapons from the car. Michigan v. Long, 463 U.S. 1032, 1049 (1983).
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Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
factors commonly relied on by the police to justify a reasonable belief that a suspect is armed 
or dangerous?” 

 ° Factual Indicia

a. Nature/description of crime suggesting that a weapon might be involved

b. Observation of weapon 

c. Weapon-possessing body language, such as holding one’s waistband as if concealing 
a gun.

d. Gun shots

e. Bulge in clothing

f. Furtive gesture as if searching for a weapon

•	 Arrests

 ° In virtually all jurisdictions, the conditions for a valid arrest are specified by either statute 
or case law. In some jurisdictions, the juvenile court statutes establish additional require-
ments for arrests of youth. Pa. R. Juv. Ct. P. 210 (2005); Utah R. Juv. Ct. P. 21 (2009). 

 ° A showing of “probable cause” is the minimum precondition for a valid arrest, with or 
without a warrant. 

 ° There are two separate (but related) probable cause analyses the court must consider 
when deciding if an arrest is justified. The officer must have probable cause to believe:

a. That a crime has been committed; AND

b. That the person being arrested is the person who committed that crime.

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What is prob-
able cause? How do you define it? How is that different from reasonable articulable suspicion?” 
The trainer should then use the following Training Notes to guide the discussion. 

 ° Probable cause is defined as existing if, based on the totality of the circumstances, there 
is “a reasonable ground for belief of guilt…and that the belief of guilt must be particular-
ized with respect to the person to be searched or seized.” Maryland v. Pringle, 540 US 
366, 371 (2003).

 ° By contrast, reasonable articulable suspicion (as the phrase implies) only requires that a 
reasonable officer would be able to articulate factors that led him or her to suspect the 
person. Terry v. Ohio, 392 U.S. 1 (1968).
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 ° Factual indicia supporting probable cause:

a. Temporal/spatial proximity to the scene of the crime

b. Erratic/illegal behavior (e.g., ran a red light)

c. Description match of the suspect being sought

d. Two-way exchange, object for money

e. Smell of drugs (in some jurisdictions, smell is enough for probable cause; in others, 
only reasonable articulable suspicion)

f. Eyewitness/Complainant pointing person out as the perpetrator

 ° NOTE:	In car cases, an order to get out of the car does NOT rise to an arrest; it is consis-
tent with a Terry stop and is necessary for officer safety. Pennsylvania v. Mimms, 434 U.S. 
106 (1977) (per curiam). Probable cause of an arrestable offense is not required.

Practice	Tip

While these indicia may suggest probable cause exists, it is important to remember that defenders 
can defeat probable cause at a motion hearing by eliciting or demonstrating other factors known to 
the officer at the time of the arrest that would undermine or contradict any purported probable cause. 
Just because a police report outlines factors that, if true, would likely establish probable cause, that 
does not mean there are not other factors that were left out or not considered that may ultimately 
negate or lessen probable cause at a hearing. 

•	 Search 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What is the 
standard for probable cause when the officer or the prosecutor is trying to justify a search?” 
The trainer should then use the following Training Notes to guide the discussion. 

 ° Probable cause for a search is established when there are reasonable grounds to believe 
that the objects connected to criminal activity or otherwise subject to seizure are pres-
ently located in the particular place to be searched. 

 ° Requires warrant or probable cause. 

 ° There are several common circumstances where a warrant is not necessary for a search 
or a seizure.
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Practice	Tip

It is generally in the interest of the defense to identify the seizure as early	as	possible	and	to	
characterize	it	as	severely	as	possible	in the interchange between the police and civilian. For 
example, an arrest is better than a stop because the police must satisfy a more demanding standard 
to justify an arrest over a stop. Moreover, the earlier in the timeline of events that the violation oc-
curs, the better. For example, if you can demonstrate a violation at the point of first contact between 
the officer and the respondent, any subsequent search is less likely to be justifiable and more 
evidence excludable as fruit of the earlier seizure (as discussed later).

3.	 Exceptions	to	the	Warrant	Requirement	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by explaining, “We spoke 
earlier about situations in which a warrant would usually be required for a search or seizure; 
but there are, again, many situations in which no warrant is necessary because a legal excep-
tion exists.” Next, the trainer should ask, “What are some exceptions to the Warrant Require-
ment?” The trainer should then use the following Training Notes to guide the discussion. 

•	 Search	Incident	to	Valid	Arrest	

 ° Warrantless searches of an arrested person’s clothing and body surfaces are routinely 
permitted incident to a valid arrest. United States v. Robinson, 414 U.S. 218 (1973).

 ° Police may search incident to arrest only the space within an arrestee’s “immediate 
control,” meaning “the area from within which he might gain possession of a weapon or 
destructible evidence.” Chimel v. California, 395 U.S. 752, 763 (1969).

 ° This exception does not apply to searches of a home or building.

 ° Search	of	a	car	incident	to	arrest:

a. Automobiles may be subjected to a warrantless search of limited scope incident 
to the	valid	arrest	of their drivers or occupants under the search	incident	to	
arrest doctrine at the immediate time and place of the arrest. See Preston v. United 
States, 376 U.S. 364 (1964).

b. To be a valid arrest, there must be probable cause of an arrestable crime, not simply a 
civil infraction or regulatory infraction for which arrest is not permissible (e.g., speed-
ing tickets that don’t rise to the level of criminal reckless driving).

c. The scope of searches pursuant to the automobile exception to the warrant require-
ment will be discussed in the next section.

 ° Other	justifications	for	searching	a	vehicle	without	a	warrant:	(All this is based on 
the argument that because cars are mobile and their contents could disappear, cars are 
different than houses or stationary objects.)

a. If there is probable cause to believe that seize-able objects may be concealed in any 
part of the vehicle, then the police may search every part of the vehicle and every	
container	that	is	capable	of	holding	the	seize-able	object.	Wyoming v. Hough-
ton, 526 U.S. 295, 307 (1999). 
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b. If there is probable	cause	to	believe	a	vehicle	contains	evidence	of	criminal	
activity	(even if it’s unrelated to the reason for the valid stop), police may search any 
area of the vehicle in which the evidence might be found. United States v. Ross, 456 
U.S. 798, 820–821 (1982).

c. The police may conduct an “inventory	search”	of	the	contents	of	an	impounded	
automobile, including an examination of the contents of containers found in the 
automobile, Colorado v. Bertine, 479 U.S. 367, 371 (1987), if: 

i. The search is conducted in accordance with “standardized procedures.” Colorado 
v. Bertine, 479 U.S. at 372. 

ii. The police do not act “in bad faith or for the sole of purpose of investigation.” 
Colorado v. Bertine, 479 U.S. at 372.

iii. The vehicle is lawfully “in the custody of the police.” Colorado v. Bertine, 479 U.S. 
at 372.

•	 Valid	Consent

 ° A suspect’s consent is measured by an objective reasonableness standard: what would 
the typical reasonable person have understood by the exchange between the officer and 
the suspect? Florida v. Jimeno, 500 U.S. 248, 251 (1991). 

a. Consent must be voluntary. Amos v. United States, 255 U.S. 313 (1921). 

b. Prosecutor has the burden of proving by a preponderance	of	the	evidence	that the 
consent was freely and voluntarily given. See United States v. Matlock, 415 U.S. 164, 
177, 177-78 n.14 (1974). 

c. Voluntariness of the consent is based on a totality of the circumstances test. The 
coercive nature of the police conduct, as well as the possibly vulnerable subjective 
state of the person who consents, must be taken into consideration. See Schneckloth 
v. Bustamonte, 412 U.S. 218, 226 (1973) (dictum). 

d. The test of a third	party’s	consent is whether the third party possessed – or reason-
ably appeared to the police to possess – “common authority over or other sufficient 
relationship to the premises or effects sought to be inspected.” United States v. Mat-
lock, 415 U.S. 164, 171 (1974). See also Georgia v. Randolph, 547 U.S. 103, 109 (2006). 

i. Consider: Assuming, for argument’s sake, that a parent has authority to consent to 
a search of the home, is there common authority over the child’s book-bag inside 
that home?

ii. It is very important that defenders understand local case law’s take on this and, if 
there is no local case law directly on point, understand how other jurisdictions may 
handle this (or similar consent situations, like consent to enter a home).
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•	 Plain	View	

 ° An officer’s mere observation of an object from a location where the officer is entitled to 
be is not considered a “search” within the meaning of the Fourth Amendment. Harris v. 
United States, 390 U.S. 234, 236 (1968). 

 ° To justify a “seizure” or “search” of an object in plain view, the prosecution must show that:

a. The officer	was	lawfully	in	the	location	from which he or she observed the object. 
See, e.g., Arizona v. Hicks, 480 U.S. 321, 326 (1987).

b. The seizure or search of the object must be justified by probable cause to believe the 
object “was either contraband or was stolen,” Arizona v. Hicks, 480 U.S. at 327-28.

c. The seizure of the object must be limited to that which is in plain view. Any additional 
intrusion must be constitutionally justified. Horton v. California, 496 U.S. 128, 137 (1990).

•	 Exigent	Circumstances

 ° Exigent circumstances arise when the law enforcement officers have reasonable grounds 
to believe there is an immediate need to protect their lives, the lives of others, their 
property or that of others; the search is not motivated by an intent to arrest and seize 
evidence; and there is some reasonable basis to associate an emergency with the area or 
place to be searched. See United States v. Smith, 797 F.2d 836, 840 (10th Cir. 1986); Miller 
v. U.S., 357 U.S. 301, 309 (1958); Ker v. State of California, 374 U.S. 23, 41 n.11 (1963). 

•	 Border

 ° The “border search” doctrine allows customs and immigration officials to stop and search 
all vehicles (or persons) entering the United States from abroad. It requires no warrant, 
probable cause, Terry-type reasonable suspicion or other type of justification. This search 
power is limited to the border itself or functional equivalents. Almeida-Sanchez v. United 
States, 413 U.S. 266, 272 (1973). See also United States v. Flores-Montano, 541 U.S. 149, 
154 (2004).

 ° This principle is limited to international (and not interstate) borders. Torres v. Puerto Rico, 
442 U.S. 465, 472-73 (1979).  

•	 Administrative	Checkpoint

 ° A Fourth Amendment seizure occurs when a vehicle is stopped at a checkpoint. Michigan 
Department of State Police v. Sitz, 496 U.S. 444 (1990) (upholding the constitutionality of 
a State’s use of highway checkpoints in which motorists were briefly stopped on average 
of 25 seconds, briefly examined for signs of intoxication and asked some questions in 
accordance with established guidelines governing checkpoint operation). See also Illinois 
v. Lidster, 540 U.S. 419, 427 (2004) (rejecting a Fourth Amendment challenge to a highway 
checkpoint where police stopped motorists to ask them for information about a recent 
hit-and-run accident). 
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 ° The validity of various spot-check practices involving the brief stop of vehicles without 
reasonable suspicion that the particular vehicle stopped is being operated in violation of 
the law turns on:

a. Whether the primary	purpose of the checkpoint is to	detect	evidence	of	crimi-
nal	wrongdoing.	In the absence of emergency situations, this type of checkpoint is 
prohibited. See City of Indianapolis v. Edmond, 531 U.S. 32 (2000). 

b. The extent to which some sort of spot check	is	necessary	and	will	likely	be	
effective	to enforce the regulatory scheme in question. The standard of necessity is 
high. See Illinois v. Lidster, 540 U.S. 419, 427 (2004) (a highway spot check at which 
police sought information related to a hit-and-run accident); Michigan Department of 
State Police v. Sitz, 496 U.S. 444, 451 (1990) (a highway spot check for sobriety). 

c. The extent to which the visibility	and	the	regularity	of	the	spot-check practice 
are likely to reduce motorists’ apprehensions of danger and the feeling that they are 
being singled out for official scrutiny. See Illinois v. Lidster, 540 U.S. at 425, 427-28; 
Michigan Department of State Police v. Sitz, 496 U.S. at 452-53. 

d. The extent to which the spot-check procedures limit	and	control	the	exercise	of	
the	discretion	of	individual	officers in determining which vehicles to stop and 
which ones to detain for longer or shorter periods. See Michigan Department of State 
Police v. Sitz, 496 U.S. at 452-53. (The fourth factor is probably the most significant as 
the Supreme Court has recognized that restricting police discretion in the execution of 
the search and seizure power is the Fourth Amendment’s central purpose.) See, e.g., 
Johnson v. United States, 333 U.S. 10, 13-17 (1948).

E.	 	FIFTH	QUESTION:	Was	the	scope	of	the	search	following	the	seizure	justified?

Note	To	Trainer

The trainer should explain that the Fifth Question focuses on searches, assuming that the initial 
seizure was justified. The trainer should engage participants in an interactive discussion by 
asking, “Is the scope of the search justified?” The trainer should then use the following Training 
Notes to guide the discussion.

1.	 Consent

•	 Did the search exceed the scope of the consent? 

 ° Example: If the client consents to a search of his person but police also search his back-
pack, the search of the bag would likely exceed the scope of the consent.

2.	 Frisk

•	 A Terry frisk is a kind of search.

•	 A frisk must be limited to a pat down of the outer clothing. The officer can only go in pockets 
if the item that is patted in a frisk is “immediately identifiable” as a weapon or contraband. 
The	officer	should	not	manipulate	the	object;	only a pat is permissible. Minnesota v. 
Dickerson, 508 U.S. 366 (1993). 
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 ° Example: If the officer’s frisk of the client is justified, but the officer reaches into the 
client’s pocket because the officer felt a soft plastic bag, that entry into the pocket likely 
exceeds the scope of the frisk/search because a bag is not contraband and its contents 
cannot be immediately recognizable as contraband.

3.	 Search	Incident	to	Arrest

•	 The search incident to arrest is restricted to “the arrestee’s person and the area within his 
immediate control – construing that phrase to mean the area from within which he might 
gain possession of a weapon [to attack the arresting officer] or destructible evidence.” Chimel 
v. California, 395 U.S. 752, 763 (1969). 

•	 The search incident to a lawful arrest exception to the warrant requirement “derives from 
the interests in officer safety and evidence preservation that are typically implicated in arrest 
situations.” Arizona v. Gant, 556 U.S. 332, 338 (2009) citing U.S. v. Robinson, 414 US 218, 
230-34 (1973).

 ° Example: A search incident to arrest should not include client’s backpack if the client is 
already secured and no longer has access to it.

4.	 Search	Incident	to	Automobile	Arrest	

•	 In dictum in New York v. Belton, 453 U.S. 454 (1981), the Supreme Court stated a very broad 
rule that the scope of the search	incident	to	arrest	of	a	motorist extends to “the contents 
of any containers found within the passenger compartment … whether the container is 
opened or closed,” New York v. Belton, 453 U.S. at 460. 

 ° BUT…In 2009, the Supreme Court decided Arizona v. Gant, 556 U.S. 332 (2009). The Court 
effectively stated that police had been misinterpreting Belton. 

a. Gant was arrested for driving with a suspended license. Two other arrestees were 
secured in other police cars. After Gant was cuffed and securely detained in a police 
cruiser, officers searched his car, incident to arrest. They found cocaine in a zip in the 
pocket of a jacket inside the car. Gant was convicted of Possession and Possession of 
Drug Paraphernalia.

b. The Gant Court clarified that “Belton	does	not	authorize	a	vehicle	search	inci-
dent	to	a	recent	occupant’s	arrest	after	the	arrestee	has	been	secured	and	
cannot	access	the	interior	of	the	vehicle.” Arizona v. Gant, 556 U.S. at 335. Under 
Chimel v. California, 395 U.S. 752, 763 (1969), police may search incident to arrest 
only the space within an arrestee’s “immediate control,” meaning “the area from 
within which he might gain possession of a weapon or destructible evidence.”

c. Thornton v. U.S., 541 U.S. 615 (2004): concludes that “circumstances unique to the 
automobile context justify a search incident to arrest when it is reasonable to believe 
that evidence of the offense of arrest might be found in the vehicle.” Arizona v. Gant, 
556 U.S. at 332.
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d. “If	there	is	no	possibility	that	an	arrestee	could	reach	into	the	area	that	law	
enforcement	officers	seek	to	search,	both	justifications	[Chimel and Thorn-
ton]	for	the	search-incident-to-arrest	exception	are	absent	and	the	rule	does	
not	apply.” Arizona v. Gant, 556 U.S. at 339.

e. Thus the Chimel rationale authorizes police “to search a vehicle incident to a recent 
occupant’s arrest only	when	the	arrestee is unsecured	and	within reaching dis-
tance	of	the	passenger	compartment	at the time of the search.” Arizona v. Gant, 
556 U.S. at 343.

f. Footnote	4:	“Because officers have many means of ensuring the safe arrest of vehicle 
occupants, it will be the rare case in which an officer is unable to fully ef-
fectuate an arrest so that a real possibility of access to the arrestee’s vehicle 
remains.” Arizona v. Gant, 556 U.S. at 343. → This means, unlike the facts of Gant, 
the arrestee need not be in the police car; he need only be secured by some means.

i. Scalia’s concurrence goes further saying he doesn’t believe it would ever be a pos-
sibility, and thus officer safety shouldn’t be a consideration at all. 

 ° Just	because	police	feel	justified	in	the	search	does	not	make	it	lawful. The ma-
jority directly addresses this point, saying that teaching of an overbroad interpretation of 
Belton in police academies does not make it constitutional – just because the police take 
an interpretation they like and run with it does not prevent it from being unconstitutional; 
it does not give the government the right to deny individual rights.

5.	 Search	Prior	to	Arrest

•	 The general rule is that “a search incident to a lawful arrest may not precede the arrest.” 
Sibron v. New York, 392 U.S. 40, 67 (1968). 

•	 There are two narrow exceptions:

 ° If the search and arrest are parts of a single course of events and the formal arrest fol-
lowed quickly on the heels of the challenged search, then it is not particularly important 
that the search preceded the arrest. Rawlings v. Kentucky, 448 U.S. 98, 111 (1980).

a. Example: In Rawlings, the defendant admitted to possessing drugs found in his 
friend’s purse. Police then searched him and found money and a knife. Because 
police already had probable cause to arrest him, the fact that they had not yet cuffed 
him when they searched his person did not change the analysis; so long as he was 
arrested as part of interaction with police, the search of his person was incident to 
arrest, regardless of order of events.
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 ° If the search is restricted to the “very limited search necessary to preserve” some evi-
dence of “ready destructibility” that the suspect would otherwise likely destroy. Cupp v. 
Murphy, 412 U.S. 291, 296 (1973).

a. Example: In Cupp, the Supreme Court found that the collection of samples from re-
spondent’s fingernails over respondent’s objection was permissible when respondent 
was in police station, declined police request to take a sample from under his nails 
and was then observed trying to potentially contaminate his fingernails by rubbing his 
hands together and putting his hands in his pocket and jingling keys or coins. 

 ° Of course, these cases are limited to their facts, and defenders should argue as such if 
the prosecutor tries to justify the search based on these exceptions.

 ° If, however, the results of the search create the probable cause to arrest – in other words, 
the arrest relies on the search – then the search is not permissible.

6.	 Electronic	and	Other	Artificial	Enhancements

•	 The concept of a “search” also extends to situations in which police officers, although not 
physically entering an area, use	artificial	means	like	peepholes	or	electronic	surveil-
lance equipment to extend their presence into a private area. See Regalado v. California, 374 
U.S. 497 (1963) (per curiam); United States v. Karo, 468 U.S. 705, 714 (1984); Kyllo v. United 
States, 533 U.S. 27, 34-35, 40. 

•	 However, it is not a search if the police merely used technology as a means for viewing what 
was exposed to observation by the public at large. See, e.g., Texas v. Brown, 460 U.S. 730, 
740 (1983) (plurality opinion) (police’s use of a flashlight to examine interior of the automobile 
was not a search).

•	 Electronically	listening	to	and	recording	words spoken in a tone of privacy upon which 
a person justifiably relied is a search for Fourth Amendment purposes. See Katz v. United 
States, 389 U.S. 347, 353 (1967). 

•	 Attaching a Global	Positioning	System	tracker to a suspect’s vehicle without a valid 
search warrant constitutes an impermissible search under the Fourth Amendment. See U.S. v. 
Jones, 556 U.S. ___ (2012).

Note	To	Trainer
As electronic surveillance techniques get more sophisticated at an increasingly rapid pace, de-
fenders should always research state and federal law when faced with a case involving these 
issues to make sure the defender has all the latest information.

F.	 SIXTH	QUESTION:	Which	fruits	are	the	result	of	the	illegality?

Note	To	Trainer

Once a violation has been shown, it is important that ALL possible fruits of that violation are 
excluded. The trainer should engage participants in an interactive discussion by asking, “In 
addition to the tangible	evidence that resulted from the unlawful search or seizure, what 
else can be suppressed?” The trainer should then use the following Training Notes to guide the 
discussion. 
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•	 Statements:	

 ° The exclusionary sanction applies to any ‘fruits’ of a constitutional violation: whether 
such evidence be tangible; physical material actually seized in an illegal search; items ob-
served or words overheard in the course of unlawful activity; or confessions or statements 
of the accused obtained during an illegal arrest and detention. United States v. Crews, 
445 U.S. 463, 470 (1980) (dictum). 

 ° Statements made by the respondent after an illegal search may be suppressed pursuant 
to the Fourth Amendment. The exclusion of the statement turns on whether there is a 
causal connection between the statement and the illegality. Factors to consider:

a. “Temporal proximity of the arrest and confession;”

b. Whether there are intervening circumstances;

c. Flagrancy of the Fourth Amendment violation; and

d. Miranda warnings alone are not enough to overcome the illegality and purge the taint 
of primary illegality. Brown v. Illinois, 422 U.S. 590 (1975).

•	 Identifications:	What do we mean by identifications? 

 ° Out-of-court: line-up, show-up, photo array

 ° In-court: Not automatic as a result of suppression of out-of-court identification, but pos-
sible to suppress if the in-court identification is tainted by the out-of-court violation. See 
U.S. v. Crews, 445 U.S. 463, 473 (1980). 

•	 Derivative	Evidence: When government agents have violated the Fourth Amendment or 
state constitutional or statutory protections against unlawful searches or seizures, the court 
must suppress not only evidence directly obtained by the violation but also “derivative evi-
dence” – that is, evidence to which the police are led “by the exploitation of that illegality.” 
Wong Sun v. United States, 371 U.S. 471, 488 (1963); see also Brown v. Illinois, 422 U.S. at 
597-603; Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 

•	 Sometimes derivative evidence will still be admissible after an illegal search or seizure if 
the violation was not the only way of learning about the evidence. Some exceptions to the 
exclusionary rule include: 

 ° Independent	source

a. The independent source doctrine allows admission of evidence that has been dis-
covered by means wholly independent of any constitutional violation. See Murray v. 
United States, 487 US 533 (1988).

b. Example: Officers enter a warehouse without a warrant or any other exception to the 
warrant requirement, thereby violating the Fourth Amendment of the owner. While 
inside, they see in plain view bales of marijuana. If the police would have been able to 
obtain a search warrant for that warehouse based on other independent evidence (e.g. 
an informant) but just had not yet obtained it, then the violation was not a problem 
because the violation did not create the discovery of the evidence.
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 ° Inevitable	discovery

a. Closely related to Independent Source, but slightly different:

b. If the prosecution can establish by a preponderance of the evidence that the evidence 
would have inevitably been discovered by other lawful means if they had just let 
things play out, then the deterrence rationale for having an exclusionary rule has so 
little basis that the evidence should be received into evidence. Nix v. Williams, 467 
U.S. 431 (1984). 

c. In Nix, police violated the defendant’s rights and learned where the body was dumped. 
Volunteers were already searching that area and would inevitably have found the body 
anyway, whether or not the police had obtained the information from the defendant.

 ° Purge	of	taint

a. The prosecution has the burden of proving that evidence is untainted by an uncon-
stitutional search or seizure. See Harrison v. United States, 392 U.S. 219, 224-26 
(1968); Brown v. Illinois, 422 U.S. 590, 604 (1975); Rawlings v. Kentucky, 448 U.S. 
98, 107, 110 (1980). 

b. If the taint has been purged – e.g., there was significant time or distance between the 
constitutional violation and the evidence that whatever violation the police may have 
committed did not dirty the evidence itself. In other words, the causal link between 
the violation and the discovery of the evidence is too attenuated.

III.	Adolescent	Development	and	the	Fourth	Amendment	

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “How might the 
respondent’s status as a child or an adolescent affect various aspects of the Fourth Amendment 
analysis?” The trainer should then use the following Training Notes to guide the discussion. 

The	juvenile	defender	should:

•	 Consider the youth’s understanding of what it means to be “free to leave,” which is the base assess-
ment for any seizure.

 ° In cases involving adults, the judge will evaluate the case with an objective reasonable person stan-
dard. In cases involving youth, there is room to argue for the evaluation of the circumstances from 
the vantage point of a reasonable person in the child’s shoes or a “reasonable child” standard. 

 ° A reasonable child standard is supported by J.D.B. v. North Carolina, 564 U.S. ___, 131 S.Ct. 2394, 
which articulates – for the first time – the reasonable child standard with respect to custody for 
Miranda purposes. While the Supreme Court in J.D.B. did not consider seizures under the Fourth 
Amendment, it is a logical analogy to argue for such a standard. 

 ° NOTE:	As of this writing, the Supreme Court has	not	explicitly held that the reasonable child stan-
dard is applicable to the Fourth Amendment, but the argument that it is a logical extension of the 
Court’s other rulings on adolescent development can be compelling.
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•	 Argue for a more expansive view of unlawful “seizure” when youth are involved.

 ° Youth’s cognitive capacities are still developing, as well as their abilities to regulate their emotions 
and behavior in response to social situations (i.e., psychosocial capacities). In addition, youth are 
often expected to behave in a deferential manner to authority figures. As a result youth – in contrast 
to adults – may require a lesser display of authority to indicate that they are not free to leave an 
interaction with law enforcement. 

•	 Consider the youth’s capacity to consent to a search.

 ° In general, youth are more vulnerable to suggestion and coercion, and more likely to comply with 
requests when confronted by an authority figure. The threshold of what constitutes “voluntariness” 
to consent to a search may be different for adults than it is for children and adolescents. 
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IV.	Forensic	Exercises	(Time:	1	hour	for both scenarios or	30	minutes	for a single scenario)

Note	To	Trainer

For Exercise A, the Trainer should divide the participants in into smaller groups corresponding to 
the number of trainers available to monitor each group. Within each group, assign half of the par-
ticipants to play the role of the defender and half to play the role of the prosecutor. Each half will 
be asked to review a short fact pattern and then work together to craft a theory and argument in 
support (defenders) or against (prosecutors) suppression. Depending on the number of participants 
in each group, the trainer may have them work together and either (a) assign one person to make 
the argument or (b) present the argument in tag-team fashion (each person taking a different 
issue). Alternatively, if there is sufficient time, the trainer may ask each participant to prepare an 
argument and have participants deliver them one after another before giving feedback. 

Each group should have 10	minutes	to	review their respective fact pattern to brainstorm and 
consider the four questions associated with each. The trainer should then have participants 
deliver arguments in support or against suppression. The defender should articulate what he or 
she is trying to suppress, and the basis for such suppression. The prosecutor will then respond 
to those arguments. Depending on local practice in the jurisdiction, the trainer/judge should 
allow back and forth arguments between the defender and prosecutor or require a more formal 
approach to the proceeding, whichever is likely to be more realistic for participants. The trainer 
should allot 10	minutes	for	the	arguments	for	each	problem. After the arguments, the 
trainer should ask participants (either those performing the roles or others from their groups) 
what information not in the fact pattern would have been helpful in this analysis.

Finally, the trainer will have 10	minutes to debrief with participants and provide constructive 
feedback on their performance both substantively and technically. Please refer to the JTIP 
User’s Guide for tips on providing effective feedback. 

The	same	instructions	apply	to	Exercise	B. If the trainer plans to do both exercises, how-
ever, the two groups should swap roles so that everyone gets the chance to be the defender 
and the prosecutor.

EXERCISE A: CAR ENCOUNTER 
Officer	Report:	I was on patrol on South Street at approximately 11:45 p.m. when I observed a black SUV make an illegal 
U-turn. I activated my siren and emergency lights and pulled up behind the car. The driver pulled over, and I exited my ve-
hicle and approached the car. I could see that there were three individuals in the car, and they all looked young. I drew my 
gun and ordered all three occupants to exit the car. Leo Titone was sitting in the backseat of the SUV, behind the driver. 
After he exited the car, I found a small handgun lodged in the rear passenger seat near where Leo had been sitting. Leo 
is charged with Carrying a Pistol Without a License, Possession of Unregistered Firearm and Possession of Unregistered 
Ammunition (or comparable offenses in the local jurisdiction).

1. What do you want to suppress?

2. What is the basis for suppression?

3. What is the government’s argument against suppression? 

4. What additional facts would you like to have? 
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1.	 What	do	you	want	to	suppress?

•	 Gun (and any ammunition) 

2.	 What	is	the	basis	for	suppression?

•	 Leo was seized as soon as the car was stopped. 

 ° All occupants of the car are equally stopped, hence passengers have standing to challenge 
the stop. See, e.g., Brendlin v. California, 551 U.S. 249 (2007).

 ° It is unreasonable to believe that he was free to leave when he was ordered out of the car. 
See Florida v. Bostick, 501 U.S. 429 (1991). 

a. Leo was ordered out of the car.

b. The officer had his gun drawn.

 ° Police had made a show of authority, and Leo yielded to it. See California v. Hodari D., 499 
U.S. 621 (1991). 

a. The police pulled the gun and ordered him out of car.

b. Leo got out of the car. 

c. Leo did not run; he remained on scene.

•	 Argue that Leo was placed under arrest under these factual circumstances. 

 ° But in some jurisdictions, see, e.g., Davis v. United States, 498 A.2d 242 (D.C. 1985), gun 
alone is not enough to turn contact into an arrest. Hicks v. U.S., 730 A.2d 657 (D.C. 1999) 
(removal from car at gunpoint does not turn into arrest). 

•	 Having the passengers exit the car was an illegal stop/seizure of persons under Terry.

 ° There was no probable cause or reasonable suspicion that the passenger had committed 
a crime. 

a. Driver had made the illegal U-turn. 

b. The officer stated that he asked them to get out of the car because there were three 
individuals in the car, and they looked young. Being young is not an indicator of illegal 
behavior (unless there was a curfew in effect).

c. The officer received no tip, radio run or any other indication that these individuals had 
done anything wrong.

DISCUSSION POINTS

Note	To	Trainer
The trainer may want to pose a fifth question: “Who bears the burden?” Trainers should remember 
that burden is a jurisdiction-specific issue, and therefore will need to check the local law as it 
relates to burden-shifting. If trainers add this fifth question, they will need to develop jurisdiction-
specific Discussion Points to facilitate a discussion of that question. 
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 ° It was not a search incident to a lawful arrest.

a. There was no probable cause that Leo had committed a crime.

b. Police officer can only search the car once he or she has decided to arrest the person 
for the driving offense Knowles v. Iowa, 525 U.S. 113 (1998).

i. There was no need for further investigation to see if the individual had made the 
illegal U-turn Knowles v. Iowa, 525 U.S. 113 (1998).

ii. NOTE: This may depend on whether illegal U-turn constitutes an arrestable traffic 
offense in the relevant jurisdiction.

c. The officer had not received any tips or radio runs that individuals matching this de-
scription had committed another crime.

d. Even if it was a lawful arrest prior to search, Arizona v. Gant, 556 U.S. 332 (2009):

i. Chimel v. California, 395 U.S. 752, 763 (1969): Police may search incident to arrest 
only the space within an arrestee’s “immediate control,” meaning “the area from 
within which he might gain possession of a weapon or destructible evidence.”

ii. “Belton does not authorize a vehicle search incident to a recent occupant’s arrest 
after the arrestee has been secured and cannot access the interior of the vehicle.” 
Arizona v. Gant, 556 U.S. at 335.

iii. Arizona v. Gant, 556 U.S. at 332: concludes that “circumstances unique to the au-
tomobile context justify a search incident to arrest when it is reasonable to believe 
that evidence of the offense of arrest might be found in the vehicle.” 

iv. Arizona v. Gant, 556 U.S. at 335: Officer cannot search unless suspects have access 
to passenger compartment and could destroy evidence or obtain a weapon.

3.	 What	is	the	government’s	argument	for	suppression?

•	 It was a lawful stop. Officer observed an illegal U-turn, so there was reasonable articulable 
suspicion that a crime had been committed. Whren v. U.S., 517 U.S. 806 (1996). 

•	 The (experienced) officer believed it necessary to have the individuals step out of the car 
because of their young age. 

•	 A search incident to a valid arrest is permissible.

 ° There was probable cause that the driver had committed a crime, because the officer 
saw him commit an illegal U-turn. 

 ° The officer had not decided to only give him a citation like in Knowles v. Iowa, 525 U.S. 
113 (1998). 
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 ° An officer is allowed to search an entire car incident to an arrest. Knowles v. Iowa, 525 
U.S. 113 (1998); New York v. Belton, 453 U.S. 454 (1981). (But the defenders should point 
out that this Belton argument is no longer valid post-Gant.)

•	 Leo has no standing to contest search.

 ° He has no reasonable expectation of privacy in the car, Rakas v. Illinois, 439 U.S. 129 (1978). 

•	 Gun was in plain view (though this is unclear from the facts) once they were asked to leave 
the car. 

4.	 What	additional	facts	would	you	like	to	have?

•	 Whether actions or characteristics of the people in the car created some legitimate reason 
to pull the car over – e.g., whether the occupants all looked too young to be driving; whether 
there is a youth curfew in effect for that hour; whether the officer observed the youth engage 
in any furtive gestures when the car pulled over or when the officer approached the car; and/or 
whether local case law allows officers to remove the occupants as a matter of routine safety

•	 Whether there had been a radio run out

•	 The officer’s level of experience

•	 Nature of the location of the contact

EXERCISE B: STREET SCENARIO 
Officer	Report:	I was walking by the McDonald’s near the East High campus when I observed the respondent, Jona-
than Lopez, speaking with another boy from school who I knew to be involved in selling drugs. Jonathan began walking 
towards the school building, and I called for him to stop. He ignored me, and I pulled a gun and threatened that he would 
get in trouble if he did not stop. He stopped just outside of the school grounds, and I stood over him and conducted a 
frisk, which uncovered nothing. A search of the immediate area resulted in the recovery of a small Ziploc bag containing 
a white rock-like substance that field-tested positive for cocaine. The bag was discovered about five feet from where 
Jonathan was standing. Jonathan is charged with Unlawful Possession of a Controlled Substance (cocaine).

1. What do you want to suppress?

2. What is the basis for suppression?

3. What is the government’s argument against suppression? 

4. What additional facts would you like to have? 

Note	To	Trainer
The trainer may want to pose a fifth question: “Who bears the burden?” Trainers should remember that burden is a jurisdiction-
specific issue, and therefore will need to check the local law as it relates to burden-shifting. If trainers add this fifth question, 
they will need to develop jurisdiction-specific Discussion Points to facilitate a discussion of that question. 
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1.	 What	do	you	want	to	suppress?

•	 The Ziploc bag containing the cocaine. 

•	 Perhaps nothing – strategic decision as to whether you would want to admit to your client 
potentially having the drugs. 

2.	 What	is	the	basis	for	suppression?

•	 No basis – in this problem, Jonathan has no standing to contest seizure of the drugs, because 
the drugs were abandoned before the officer seized Jonathan. 

•	 If the defender does move to suppress the drugs as fruit of the illegal seizure (i.e., arguing that 
the drugs were dropped during or after the seizure), then the defender should argue that Jona-
than was seized at the time the officer pulled the weapon and threatened him. Jonathan did 
not flee, and therefore submitted to the officer. See California v. Hodari D., 499 U.S. 621 (1991). 

 ° No reasonable person would have felt free to leave at the time. See Florida v. Bostick, 501 
U.S. 429 (1999). 

a. Jonathan had a gun pointed at him. 

b. The officer told him that he would get in trouble if he did not stop. 

 ° Jonathan yielded to a show of police authority. See California v. Hodari D., 499 U.S. 621 (1991). 

a. The officer made a show of authority by yelling “Stop” and drawing a gun. 

b. Jonathan did stop.

i. Unlawful conduct of the officer in pulling a weapon and threatening Jonathan with ex-
pulsion, then standing over him, constitutes an arrest, and there was no probable cause. 

ii. In the alternative, the officer’s conduct constituted a stop that was illegal, because 
there was no reasonable articulable suspicion for the officer to stop Jonathan. He 
was simply walking towards the school building after speaking with another boy. 
Guilt by association is not enough for reasonable articulable suspicion. Ybarra v. 
Illinois, 444 U.S. 85 (1979).

iii. Jonathan’s dropping of the drugs was a direct result of the illegal seizure; the illegal 
police action came before any abandonment of property. Reid v. Georgia, 448 U.S. 
438 (1980) (per curiam).

3.	 What	is	the	government’s	argument	against	suppression?

•	 Jonathan has no standing – the search of the immediate area did not violate his privacy rights 
because he had no reasonable expectation of privacy in the street and no legitimate expecta-
tion of privacy in abandoned property. 

DISCUSSION POINTS



Lesson 19: Alternative #2: The Automobile-Specific Fourth Amendment Lesson 89

•	 No probable cause was necessary for the officer’s actions. 

•	 There was reasonable articulable suspicion for the stop. 

 ° Jonathan was speaking with a known drug dealer.

 ° It was a high-crime area near a school. 

 ° Guns are a common presence in drug deals.

a. Government may assert:

i. Jonathan made other incriminating motions such as walking away, furtive gestures, etc. 

ii. There was a bulge in Jonathan’s pocket consistent with a weapon. 

iii. The officer saw Jonathan with a weapon. 

Note	To	Trainer
The government is not likely to have to make any of these arguments about the basis for probable cause or reasonable 
articulable suspicion if the judge agrees that the drugs were abandoned and that Jonathan had no standing. For 
purposes of the exercise, however, trainers/judges should reserve ruling on that issue until all the arguments are made, 
to allow participants to practice making those arguments.

4.	 What	additional	facts	would	you	like	to	have?

•	 Was the officer experienced? (e.g., How long has the officer been with the department? In 
what capacities? How many drug arrests?) (This would go to formulation of reasonable articu-
lable suspicion.)

•	 Even if it were a high-crime area, what is the character of the area? Is it residential?

•	 Did the officer observe Jonathan make a two-way exchange with the other boy?

•	 What was the officer’s opportunity to observe? (e.g., Where was the officer standing, and what 
was he doing when he first observed Jonathan? How far away was he from Jonathan? Were 
there any obstructions to his view?)

•	 Was there a lookout present that does not match the client?
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Alternative #3: The School-Specific Fourth Amendment Lesson  
(2-2.5 Hours)

Trainer’s Overview

I.	The	Law	(10	minutes)

•	 The trainer should facilitate a discussion with participants on the Fourth Amendment and the basic challenges 
that can be brought based on the type of contact with law enforcement, i.e., street encounters, dwellings, 
automobiles and schools.

A. What Does the Fourth Amendment Actually Say?

B. How Do We Use the Fourth Amendment to Our Client’s Advantage in Juvenile Delinquency Cases?

C. School-Specific Fourth Amendment Considerations

II.	Steps	in	Fourth	Amendment	Analysis:	Tangible	Evidence	(70	minutes)

•	 The trainer will briefly introduce a six-step analysis that can be used with any Fourth Amendment consideration. 

1. What Are You Trying to Suppress?

2. Does Your Client Have Standing?

3. What Level of Seizure Was There? When Did It Occur?

4. Was the Seizure Justified? 

5. Was the Scope of the Search Justified? 

6. Which Fruits Are the Result of the Illegality?

•	 The trainer will then walk through each of the six steps in detail, highlighting constitutional and local law sup-
porting each analysis.

III.	Adolescent	Development	and	the	Fourth	Amendment	(10	minutes)

IV.	Forensic	Exercises	(1	hour	for	both	scenarios	or 30	minutes	for	a	single	scenario)

•	 For Exercise	A, the trainer should divide the participants in into smaller groups corresponding to the num-
ber of trainers available to monitor each group. Within each group, assign half of the participants to play the 
role of the defender and half to play the role of the prosecutor. Each half will be asked to review a short fact 
pattern and then work together to craft a theory and argument in support (defenders) or against (prosecutors) 
suppression. Depending on the number of participants in each group, the trainer may have them work together 
and either (a) assign one person to make the argument or (b) present the argument in tag-team fashion (each 
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person taking a different issue). Alternatively, if there is sufficient time, the trainer may ask each participant to 
prepare an argument and have participants deliver them one after another. 

 ° Each group should have 10 minutes to review their respective fact pattern to brainstorm and consider the 
four questions associated with each. The trainer should then have participants deliver arguments in support 
of or against suppression. The trainer should allot 10 minutes for the arguments for each problem. After 
the arguments, the trainer should ask participant what information not in the fact pattern would have been 
helpful in this analysis.

 ° Finally, the trainer will have 10 minutes to debrief with participants and provide constructive feedback 
on their performance both substantively and technically. Please refer to the JTIP User’s Guide for tips on 
providing effective feedback.

•	 For	Exercise	B, the instructions are the same.  If the trainer plans to do both exercises, however, the two 
groups should swap roles so that everyone gets the chance to be the defender and the prosecutor.
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Trainer Notes
I.	The	Law	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by asking, “What does 
the Fourth Amendment actually say?” The trainer should elicit what defenders actually 
remember prior to reading the text of the Fourth Amendment out loud to them in full. The 
trainer should then engage the participants in an interactive discussion of these lead 
concepts, using the prompts in the Training Notes to ensure everyone understands why this 
issue is important and worth exploring. 

A. What Does the Fourth Amendment Actually Say?

•	 “The rights of the people to be secure	in	their	persons,	houses,	papers,	and	effects, against 
unreasonable	searches	and	seizures, shall not be violated, and	no	warrants	shall	issue,	but	
upon	probable	cause, supported by oath or affirmation, and particularly	describing	the place to be 
searched, and the persons or things to be seized.”

 ° This is where we get the idea of expectation of privacy in persons, houses, papers and effects.

 ° Searches and seizures must be reasonable.

 ° Warrants are necessary to justify searches and seizures (subject to many exceptions we will  
talk about).

 ° Probable cause is necessary for the issuance of a warrant.

•	 Ask:	Does	it	apply	to	children?	

 ° The Fourth Amendment applies to both adults and youth; adult court precedents regarding search 
and seizure are equally applicable to juvenile prosecutions. See New Jersey v. TLO, 469 U.S. 325, 
337-38 (1985) (equating the privacy rights of children and adults and demonstrating that prior adult 
court precedents also define the limits of police intrusiveness in searching or seizing children.) 

•	 State	constitutional	provisions: Some state courts have begun to construe state constitutional provi-
sions as providing greater protections than the U.S. Constitution. The juvenile defender should always 
invoke state constitutional provisions in addition to the Fourth Amendment, where applicable, even 
when there are no state constitutional precedents on the issue. 

 ° Similarly, where a state has a strong constitutional provision, the defender should nevertheless 
always cite the Fourth Amendment to “federalize” the issue and preserve it for federal review. 

Note	To	Trainer The trainer should pull the local state constitution section that addresses this and be prepared 
to point participants to state case law that might interpret the state provision more broadly. 
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•	 Ask:	Who	has	the	burden?	

 ° In most jurisdictions, the defense has an initial burden to show that there was a warrantless seizure. 
This can generally be done simply by pointing to police reports or other discovery that show no 
indication of a warrant. 

 ° Once the defense has established a warrantless seizure, the government has the burden, generally 
by a preponderance of the evidence, to show that evidence was obtained within the bounds of the 
Fourth Amendment.

Note	To	Trainer The trainer should supplement the discussion with state statutes, rules and/or case law that 
specify or shift the burden in the local jurisdiction. 

B.  How Do We Use the Fourth Amendment to Our Client’s Advantage in Juvenile Delinquency Cases?

•	 Suppression of Evidence (as a remedy for a constitutional violation)

•	 Other reasons to file Motion to Suppress pursuant to the Fourth Amendment:

 ° Influence the fact-finder by previewing your case for the judge

 ° Preserve issues for appeal

 ° Convince the prosecutor to dismiss a case

 ° Develop an area of law through the court of appeals

 ° Lock in government testimony through a hearing on the motion

 ° Discovery

a. In some jurisdictions, the government must respond to a motion to suppress in writing. In these 
circumstances, the defender may have an opportunity to preview the government’s evidence and 
better understand the government’s theory of the motion and the case. 

b. The defender may learn additional information about the government’s trial case during the 
testimony and argument at the suppression hearings.

 ° Create the possibility that the case will be dismissed because the government does not have the 
witnesses it needs to challenge the motion. If the government witnesses do not show, the defender 
may move to dismiss the case.

C. School-Specific Fourth Amendment Considerations

•	 The Fourth Amendment protections apply in schools where:

 ° Police	officers	are	conducting	searches	or	seizures	inside	a	school	building. See, e.g. Piaz-
zola v. Watkins, 316 F. Supp. 624, 626-27 (M.D. Ala. 1970), aff’d, 442 F.2d 284 (5th Cir. 1971). 
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 ° Public	school	officials	conduct	searches of students or student property. New Jersey v. T.L.O., 
469 U.S. 325 (1985) (upholding the constitutionality of a search of a student’s purse after a teacher 
observed her smoking cigarettes in the bathroom in violation of school rules).

 ° Any	school	official,	acting	at	the	behest	of	the	police, conducts a search or seizure of a stu-
dent, because the school official is then acting as an “agent” of the police and is subject to the same 
restrictions that would govern police under the circumstances. 

a. T.L.O. reserved the question as to the appropriate standard for assessing the legality of searches 
conducted by school officials in conjunction with or at the behest of law enforcement agencies. 
New Jersey v. T.L.O., 469 U.S. at 341 n.7. 

b. BUT lower courts, with almost unanimity, have held that when school officials act in coopera-
tion with the police in conducting a search, the search must be judged under the ordinary rules 
that govern police searches, including the warrant requirement and the probable cause standard. 
See, e.g., Piecha v. Wielgos, 410 F.Supp. 1214, 1219-21 (N.D. Ill. 1976); Piazzola v. Watkins, 316 
F.Supp. at 626-27.

II.	Steps	in	Fourth	Amendment	Analysis:	Tangible	Evidence	

Note	To	Trainer
The trainer will preview the six questions that every defender should ask himself or herself 
when analyzing a Fourth Amendment issue. Each of the six questions will be discussed in 
much greater detail as the training moves forward.

SIX	PRELIMINARY	QUESTIONS

Each of these questions must be considered and answered when preparing a motion to suppress under the  
Fourth Amendment.

1.	 What	are	you	trying	to	suppress?

2.	 Does	your	client	have	standing	to	challenge	the	intrusion	or	seizure?

3.	 What	level	of	intrusion	or	seizure	was	there?	When	did	it	occur?

4.	 Was	the	seizure	justified?	(Will	depend	on	the	level	of	seizure)

5.	 Was	the	scope	of	the	search	justified?

6.	 Which	fruits	are	the	result	of	the	illegality	(or	the	unlawful	seizure)?	

A.	 FIRST	QUESTION:	What	are	you	trying	to	suppress?	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by asking, “What kinds 
of evidence can be suppressed as fruit of a Fourth Amendment violation?” The trainer should 
then use the following Training Notes to engage participants in a discussion of the three 
possible categories of fruits.
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•	 Tangible	evidence: What kinds of things constitute tangible evidence? 

 ° Weapons, drugs, photos, fingerprints

 ° Seeking to suppress not just the objects themselves, but also any testimony about such evidence

•	 Statements

•	 Identifications: What do we mean by identifications? 

 ° Out-of-court – line-up, show-up, photo array

 ° In-court – Not automatic as a result of suppression of out-of-court identification, but possible to 
suppress if the in-court identification is tainted by the out-of-court violation – See US v. Crews, 445 
U.S. 463, 473 (1980). 

•	 Special	note	on	the	exclusionary	rule	as	applied	to	school	cases:

 ° In T.L.O., the Court expressly declined to address the question whether “the exclusionary	rule 
applies to the fruits of unlawful searches conducted by school authorities.” T.L.O., 469 U.S. at 333. 

 ° However, state courts have concluded in applying T.L.O.’s substantive rules that the interests served 
by the exclusionary rule necessarily call for the exclusion of evidence unlawfully seized by school 
officials. See, e.g., In re William G., 709 P.2d 1287, 1298 n.17, 221 (Cal. 1985); R.S.M. v. State, 911 
So.2d 283 (Fla. App. 2005). 

B.	 SECOND	QUESTION:	Does	your	client	have	standing	to	challenge	the	intrusion?

Note	To	Trainer Again, the trainer should engage participants in an interactive discussion by first asking them to 
define “standing.” The trainer should then use the following Training Notes to guide the discussion. 

•	 Standards:	

 ° For	Seizures: There is standing if there is any colorable claim that the police action affected the freedom 
of movement of the respondent in any way. See United States v. Mendenhall, 446 U.S. 544, 554 (1980).	

 ° For	Searches:	There is standing if there is any colorable claim that the respondent had an expec-
tation	of	privacy in the premises or object to be searched. 

a. There is standing if there is any colorable claim that the respondent had an expectation	of	
privacy in the premises or object to be searched. The test of the respondent’s relationship to the 
searched premises is whether he or she “could legitimately expect privacy in the areas which 
were the subject of the search and seizure [that he or she seeks]… to contest.” Rakas v. Illinois, 
439 U.S. 128, 149 (1978) (dictum).

b.	 Objects: The respondent may also have standing to challenge a police examination or seizure of an 
object during a police search of the premises (even if the premises is a school) if the respondent is 
the owner of that object being seized. See United States v. Jacobsen, 466 U.S. 109, 113 (1984). 
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 ° Special	Considerations	for	schools:

a. T.L.O. expressly reserved the question whether a child in school has a	legitimate	expectation	
of	privacy	in	lockers,	desks	or	other	school	property	provided	for	the	storage	of	school	
supplies.	New Jersey v. T.L.O., 469 U.S. at 337 n.5.

b. A number of lower court decisions have concluded that students can have some level of reason-
able expectation of privacy in their lockers, see, e.g., Commonwealth v. Snyder, 597 N.E.2d 1363, 
1366 (Mass. 1992) (student had a reasonable expectation to privacy in a school locker based on 
school policy that stated lockers would not be searched); or had a reduced expectation of privacy 
in the locker, see, e.g. Commonwealth v. Cass, 709 A.2d 350, 356-57 (Pa. 1998) (students possess 
a minimal reasonable expectation of privacy in their school lockers).

c. Other courts have held that students possess an undiminished expectation of privacy in their lockers 
even when a school policy or state regulation purports to render such a privacy expectation unrea-
sonable. See, e.g., State v. Jones, 666 N.W.2d 142, 147-48 (Iowa 2003) (finding that the existence 
of a policy to circumvent privacy interest in a locker demonstrates that policy makers assumed an 
expectation of privacy extended to lockers and, therefore, any search of the locker needed to be 
justified under the Fourth Amendment, regardless of policies or local statutes).

d. It is very important that defenders understand local case law’s take on this and, if there is no 
local case law directly on point, understand how other jurisdictions may handle this (or similar 
consent situations, like consent to enter a home).

•	 Abandonment: A defendant generally relinquishes his or her standing (or expectation of privacy) if he 
or she abandons the property. 

 ° For example, a respondent who tosses a Ziploc bag as he or she is running from police likely has no 
expectation of privacy in that bag. See California v. Hodari D., 499 U.S. 621 (1991) (cocaine aban-
doned while running was not a fruit of an illegal seizure where defendant had not been seized by 
physical force or show of authority).

 ° If the respondent abandons incriminating evidence during a stop or arrest, the juvenile defender	
can	argue:

a. No factual abandonment: If the object remains in an easily accessible (or alternatively secure) 
area from which the client can easily retrieve it, then it is not abandoned – there is no indication 
that the client was relinquishing dominion or control over the object. Hiding it from view is not 
the same as abandoning. See United States v. Colbert, 474 F.2d 174 (5th Cir. 1973); United States 
v. Cowan, 396 F.2d 83, 87 (2nd Cir. 1968); United States v. Manning, 440 F.2d 1105, 1111 (5th Cir. 
1971); United States v. Scott, 987 A.2d 1180 (D.C. 2010).

b. The alleged abandonment of the property was in itself the product of an unlawful police action. The 
abandonment will not be found if:

i. The respondent was illegally arrested or illegally detained prior to the time of the alleged 
“drop.” See Reid v. Georgia, 448 U.S. 438 (1980) (per curiam).

ii. The police were engaged in an unlawful search prior to the time of the alleged “drop.” United 
States v. Newman, 490 F.2d 993 (10th Cir. 1974).
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iii. The police were in the course of an unlawful pursuit of the respondent at the time that he or 
she allegedly threw away the object. People v. Shabaz, 378 N.W.2d 451 (1985). 

 ° Standing is also present if the respondent is claiming the police story of the object being dropped 
is a fabrication. See, e.g. People v. Quinones, 61 A.D.2d 765,766 (N.Y. App. Div. 1st Dep’t 1978). The 
juvenile defender should cross-examine the officers on what they did prior to the “drop” that caused 
the respondent to disclose to them incriminating matters that were otherwise well-concealed.

C.	 THIRD	QUESTION:	Was	there	a	seizure,	and	what	level	of	seizure	was	there?	When	did	it	occur?

•	 State	action	required: The Fourth Amendment regulates the actions of the police, other law enforce-
ment agents, other government officials and, in limited circumstances, private citizens (e.g., those acting 
as an agent of the state or at the behest of the police). To apply, the contact must be state action, which 
may include a school resource officer, a special police officer or deputized security guard. Trainers	
need	to	check	local	case	law	statutes	and	rules	on	extending	this	to	school	resource	officers	
or	security	guards	assigned	to	schools.	

Note	To	Trainer

Many practitioners, judges and judicial decisions will use the terms “seizure,” “stop” and 
“arrest” in seemingly interchangeable ways, despite the fact that a seizure is any interaction 
that deprives a person of his or her freedom of movement and stops and arrests are different 
kinds of seizures. The following sections will help to define those terms more precisely for 
the participants, but it is important for the trainer to keep these terms of art separate and 
recognize when others are using them interchangeably (whether appropriately or not).

•	 Seizure	defined	

 ° A seizure occurs “when the officer, by means of physical force, or show of authority, has in some 
way restrained the liberty of a citizen.” See California v. Hodari D., 499 U.S. 621 (1991).

 ° A “seizure” within the meaning of the Fourth Amendment occurs when the police “accosts [the] 
individual and restrains his freedom to walk away.” Terry v. Ohio, 392 U.S. 1, 16 (1968). The standard 
for a seizure is whether the police behavior “would…have communicated to a reasonable person 
that he was not at liberty to ignore the police presence and go about his business.” Michigan v. 
Chesternut, 486 U.S. 567, 569 (1988).

 ° It is strictly an objective	inquiry.

 ° The defense will always want to classify police action as a ‘seizure’ to invoke the protections of the 
Fourth Amendment. 

•	 General	standard	for	a	seizure:

 ° A show of official authority…

 ° …that would cause a reasonable person to believe that he or she was not free to leave.

 ° The restraint may be physical, Sibron v. New York, 392 U.S. 40, 67 (1968), or it may be a command 
or any other gesture or expression indicating that the person is not free to go as he or she chooses. 
Dunaway v. New York, 442 U.S. 200, 203, 207 n.6 (1979).
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•	 What	type	or	level	of	seizure	was	it? 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the 
different levels or categories of police interactions with civilians?” The trainer should then 
use the following Training Notes to guide the discussion. 

 ° Spectrum of On-the-Street Contacts with the Police: there are several categories of on-the-street 
contacts between civilians and police officers. 

a. Encounters/Contact (not a seizure under the Fourth Amendment) 

i. The Fourth Amendment is not	triggered when the police simply approach an individual in 
a public place to ask him or her if he or she is willing to answer questions. The person may 
decline to listen to or answer the questions. See Florida v. Royer, 460 U.S. 491, 497-98 (1983) 
(plurality opinion).

b. Terry stop

i. In Terry v. Ohio, 392 U.S. 1 (1968), the Supreme Court held that an investigatory “stop” is 
a brief on-the-street detention for the purpose of an inquiry and observation under certain 
circumstances. 

ii. The scope of the permitted intrusion will vary to some extent with the particular facts and 
circumstances of the case. However, an investigative detention must be:

 » Temporary and last	no	longer	than	is	necessary	to	effectuate	the	purpose	of	the	
stop; and

 » The investigative methods used should be “the least	intrusive means reasonably avail-
able to verify or dispel the officer’s suspicion in a short period of time.” Florida v. Royer, 
460 U.S. at 500.

c. Terry frisk

i. In Terry, the Supreme Court held that a state could constitutionally authorize not only a 
“stop,” but also, under appropriate circumstances, a “frisk” – a pat-down for weapons or a 
similar “self-protective” search. Terry v. Ohio, 329 U.S. at 21, 27. 

ii. The scope of the frisk will be dealt with in much more depth later. 

d. Arrests

i. Arrests impose a more significant intrusion on the liberty of respondents than a Terry stop. 

ii. Terry stops can be separated from arrests by the “point [at which] police procedures [are]…
qualitatively and quantitatively…so intrusive with respect to a suspect’s freedom of move-
ment and privacy interest as to trigger the full protection of the Fourth and Fourteenth 
Amendments.” Hayes v. Florida, 470 U.S. 811, 815-16 (1985).

iii. Seizures to the level of arrest require probable cause that the defendant committed a crime. 
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e. Search 

i. A search involves the greatest level of intrusion on the liberty of the respondent, and includes 
search into a person’s clothing, personal property, cars and buildings. 

•	 Distinguishing	between	a	Contact,	a	Stop	and	an	Arrest:	How	do	I	know?	

Note	To	Trainer

The trainer should lead participants in a brainstorming session by asking, “How do you distin-
guish between a contact, a stop and an arrest? What factual indicia suggest that police interac-
tion is a contact or an arrest or a Terry stop?” The trainer should then use the following Training 
Notes to facilitate a longer discussion on why or how each of these indicia are relevant.

 ° Length of encounter

 ° Threats, coercion

 ° Request for surrender of documents

 ° Physical touching

 ° Submission to show of authority

 ° Request for identification

 ° Blocked exit

 ° Display of weapons by police

 ° Type of area (public, private) in which contact occurred

 ° Contact in a public area

•	 Strategic	considerations	for	juvenile	defenders

 ° It is always in the interest of the defense to characterize a police action as a seizure (whether it is clas-
sified as a stop or an arrest), because only seizures trigger the protections of the Fourth Amendment.

 ° The classification of the police action in each case will depend substantially upon the facts that 
the defense counsel elicits from the witnesses and on the quality of the defender’s arguments. See 
Florida v. Royer, 460 U.S. at 506.

 ° Factors that may elevate the seizure from a Terry stop (which only requires reasonable articulable 
suspicion) to an arrest (which requires probable cause) include:

1.	 The	Length	of	the	Restraint

•	 Terry stops are usually brief. See United States v. Place, 462 U.S 696, 709 (1983) (“[I]n as-
sessing the effect of the length of the detention, we take into account whether the police dili-
gently pursue their investigation.”) The relevant question is whether the detention exceeded 
the “time reasonably needed to effectuate the law enforcement purposes to be served by the 
stop.” United States v. Sharpe, 470 U.S. 675, 676 (1985).
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Note	To	Trainer

Fourth Amendment case law is very fact-intensive. Within each state, trends often emerge 
in the interpretation of facts. For example, in some states, a routine on-the-street seizure 
that exceeds 20 minutes may be frequently deemed to be an arrest instead of a stop. To the 
extent possible, the trainer should discuss state case law. 

2.	 Whether	the	Police	Transported	the	Respondent	from	the	Location	of	the	Stop

•	 The ambulatory nature of a detention may be a significant factor in the classification of the 
detention as an arrest rather than a Terry stop. See Hayes v. Florida, 470 U.S. 811 (1985). 

3.	 The	Nature	of	the	Setting	in	Which	the	Detention	Takes	Place

•	 Terry stops are normally characterized by “[t]he comparatively nonthreatening character of 
[the] detentions.” Berkemer v. McCarty, 468 U.S. 420, 440 (1984). 

•	 Exception: the scenario in which officers who are executing a valid search warrant for 
contraband in a home detain an occupant of the premises during the search. See Michigan v. 
Summers, 452 U.S. 692 (1981); Muehler v. Mena, 544 U.S. 93 (2005). In this situation, officers 
executing a valid search warrant have the limited authority to detain the occupants of the 
premises while a proper search is executed. The Summers Court made a point of explaining 
“the type of detention imposed…is not likely to be exploited by the officer” to extract infor-
mation from the suspect, since “the information the officers seek normally will be obtained 
through the search and not through the detention.” Summers, 452 U.S. at 701. 

4.	 Whether	the	Detention	Was	for	the	Purpose	of	Interrogation

•	 If the purpose of the police detention of the suspect is interrogation, the courts are particularly 
likely to view the interrogation as an arrest requiring probable cause rather than a Terry stop. 

5.	 Guns/Weapons

•	 The drawing of weapons by the officer is an additional factor suggesting that the interac-
tion is an arrest rather than a stop, especially when there is no indication that the suspect is 
armed. U.S. v. Cabellos, 654 F.2d 177 (2nd Cir. 1981) (finding an arrest requiring probable cause 
when officers blocked in the suspect’s car and ordered him from the car with guns drawn and 
little reason to believe the suspect was armed). 

•	 However, the presence of weapons alone is not enough to turn a stop into an arrest in some 
jurisdictions, especially if there is reason to believe officer safety might be at issue. See, e.g., 
Hicks v. U.S., 730 A.2d 657 (D.C. 1999) (removal from car at gunpoint and holding respon-
dent for 25 minutes does not turn into arrest); United States v. Taylor, 716 F.2d 701, 709 (9th 
Cir.1983) (holding that no de facto arrest had occurred where police approached the suspect 
with guns drawn and handcuffed him after he twice refused to raise his hands and “ma[de] 
furtive movements inside the truck where his hands could not be seen”); United States v. 
Shoals, 478 F.3d 850 (7th Cir. 2007) (“police officers do not convert a Terry stop into a full 
custodial arrest just by drawing their weapons [as such action is] warranted given the inher-
ent danger of the encounter [in which] the officers were responding late at night to a 911 
report of gunfire when they encountered [the defendant], who matched the description of the 
suspect, was wearing a coat even though he was indoors, and hung back and hid out in the 
kitchen until he was ordered outside.”)
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D.	 FOURTH	QUESTION:	Was	the	seizure	justified?	

Note	To	Trainer

The trainer should explain to participants that when analyzing whether the police have violated 
the Fourth Amendment, there are two main areas of analysis: 1) searches or seizures where a 
warrant is involved; and 2) searches or seizures without a warrant. We’ll take a look at each. If	
time	is	an	issue,	trainers	can	consider	not	addressing	warrant	challenges	and	only	
advise	participants	to	look	into	that	if	they	have	a	case	that	involves	a	warrant,	given	
that	the	vast	majority	of	Fourth	Amendment	issues	do	not	involve	warrants.

1.	 First:	Is	there	a	valid	warrant?	

•	 Officers may obtain permission to search a place, object or person by obtaining a warrant 
from a judge. According to the text of the Fourth Amendment, “no	warrants	shall	issue,	
but	upon	probable	cause.”

•	 The	good	faith	rule: Evidence obtained pursuant to a search warrant should not be sup-
pressed if the officers executing the warrant reasonably relied on the magistrate’s determina-
tion of probable cause in issuing the warrant, even though the magistrate’s finding of prob-
able cause was erroneous. See United States v. Leon, 468 U.S. 897 (1984); Massachusetts v. 
Sheppard, 468 U.S. 981 (1984). 

•	 Warrants are presumptively valid. However, the juvenile defender can challenge	the	
search	warrant	and seek suppression of the proceeds:

 ° When the affidavit submitted in support of the warrant states merely “bare	bones”	
conclusions, United States v. Leon, 468 U.S. at 915, 923 n.24, 926, or is so lacking in 
probable cause that believing in the existence of the warrant is unreasonable. United 
States v. Leon, 468 U.S. at 923. 

 ° When the police knowingly	or	negligently	fail	to	limit their application for a war-
rant to the unit for which they demonstrate probable cause to search. See Maryland v. 
Garrison, 480 U.S. 79, 85-87 (1987) (dictum). Officers may search the “entire area in which 
the object of the search may be found,” performing whatever “additional acts of entry or 
opening may be required to complete the search,” however, the search cannot extend into 
areas that could not contain the objects specified in the warrant. United States v. Ross, 
456 U.S. 798, 820-21, 24 (1982) (dictum). 

 ° When the warrant affidavits upon which probable cause is based contain “deliberate	
falsehoods” or statements manifesting a “reckless disregard for the truth.” See Franks v. 
Delaware, 438 U.S. 154 (1978). 

 ° When the affidavit in support of a search warrant includes	“tainted”	information that 
is the product of an earlier unconstitutional search or seizure by the police and does not 
contain sufficient independent evidence to make out probable cause. See United States 
v. Karo, 468 U.S. 705, 719-21 (1984); United States v. Leon, 468 U.S. 897 (1984) (if earlier 
unconstitutionality was the consequence of improper police rather than magisterial con-
duct, it continues to evoke the exclusionary sanction).
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 ° When the warrant is based on information provided by a confidential	informant whose 
credibility and reliability was untested. See U.S. v. Harris, 403 U.S. 573 (1971); Alabama v. 
White, 496 U.S. 325 (1990).

 ° When the magistrate who issued the warrant was not	neutral	and	detached, exclusion 
of the evidence seized under the warrant is obligatory, even if the police acted in “good 
faith.” See United States v. Leon, 468 U.S. 897, 923 (1984).

•	 There are exceptions	to	the	Warrant	Requirement, which we will discuss next.

2.	 If	there	is	no	warrant,	what	showing	is	necessary	to	justify	each	level	of		
police	encounter?

Note	To	Trainer

The trainer should explain to participants that there are exceptions to the Warrant Require-
ment. We all know that police detain people all the time without warrants. If an officer 
observes the respondent engaging in criminal conduct or receives information that the re-
spondent has recently engaged in criminal conduct, he or she might be justified in seizing the 
respondent. The law classifies interactions between police and civilians at different levels 
and requires different levels of justification for each level of intrusion. 

The trainer should engage participants in an interactive discussion recapping the levels of 
contact by asking, “So, what are the levels of police contact?” It is best to list the five levels 
on a whiteboard or flipchart, making sure to maintain the order from least intrusive to most 
intrusive. After the participants identify the five levels of intrusion, the trainer should ask, 
“So what is the standard police need to meet in order to justify this type of seizure?” The 
trainer should write out the corresponding level of justification and engage participants in a 
discussion about each using the Training Notes that follow. 

STANDARDS	FOR	POLICE	CONTACT

Contact
Standard	of	suspicion	necessary	if	there	is		
no	warrant

Encounter None

Stop Reasonable Articulable Suspicion (RAS)

Frisk Reasonable Articulable Suspicion (RAS) to Believe 
Armed and Dangerous 

Arrest Probable Cause

Search Probable Cause (or consent)
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•	 Encounters or “Contacts”

 ° The Fourth Amendment is not triggered when the police simply approach an individual 
in a public place to ask him or her if he or she is willing to answer questions. The person 
may decline to listen to or answer the questions. See Florida v. Royer, 460 U.S. 491, 497-
98 (1983) (plurality opinion).

 ° If police ask someone to engage in a conversation with them, and that person agrees, it is 
merely an encounter. See INS v. Delgado, 466 U.S. 210, 216 (1984) (“While most citizens 
will respond to a police request, the fact that people do so, and do so without being told 
they are free not to respond, hardly eliminates the consensual nature of the response”).

 ° Encounters or contacts are not	seizures under the Fourth Amendment.

•	 Terry Stops (a.k.a. “Investigative Stops”)

 ° This is the lowest level of seizures.

 ° Terry stops are justifiable under the Fourth Amendment if there is reasonable articulable 
suspicion that a person has committed or is about to commit a crime. See Florida v. Royer, 
460 U.S. at 498. (plurality opinion). This category of seizure creates a limited exception to 
the general requirement of probable cause for an arrest. See Terry v. Ohio, 392 U.S. 1 (1968). 

 ° The power of the police to conduct a Terry stop is more limited when the stop is for the 
purpose of “investigat[ing] past criminal activity…rather than…to investigate ongoing 
criminal conduct.” United States v. Hensley, 469 U.S. 221, 228 (1985).

 ° In a school setting, factors such as “furtive gestures” and refusal to answer questions 
should be accorded no greater weight than in the context of a Terry stop and frisk. See, 
e.g., In re William G., 709 P.2d 1287, 1297 (1985). 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
factors commonly relied on by the police to justify a Terry stop or an arrest?” The trainer should 
allow the participants to brainstorm and write the answers on a whiteboard or flipchart. 

 ° High-crime neighborhood/area

 ° Failure to respond to police 

 ° Flight (cannot in itself supply the basis for an arrest or stop – See Illinois v. Wardlow, 528 
U.S. 119 (2000))

 ° Furtive gestures

 ° Tips from informants

 ° Casing (Terry)

 ° Description match
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 ° Exchanges between individuals

 ° Nervousness

 ° Departure upon seeing police

 ° Temporal/spatial proximity to crime

Note	To	Trainer

After developing a list (which may be more extensive than the sample above), remind partici-
pants that any analysis into whether a Terry stop – or any other level of intrusion – was justi-
fied is going to be fact-specific, and the court must look at “the totality of the circumstances” 
in deciding whether officers had reasonable suspicion or not. While there is Supreme Court and 
Federal case law outlining some of the considerations courts should make in weighing factors, 
it is important for defenders to know the local case law in a particular jurisdiction that signals 
to the judge how much or little weight particular factors should be given. 

•	 Terry Frisks (a.k.a. “Protective Frisks”)

 ° A frisk must be made incidental to a valid Terry stop and can only be conducted for the 
purpose of discovering weapons that might be used against the officer. 

a. The officer must be able to “point to specific and articulable acts, which, taken to-
gether with rational inferences from those facts, “reasonably warrant” the conclusion 
that the officer “is dealing with an armed and dangerous individual.” Terry v. Ohio, 392 
U.S. at 21, 27. 

b. Terry frisks are NOT automatically justified incident to a Terry stop; they must have a 
separate justification, because it is an intrusion beyond merely a stop.

 ° Actual frisks must be limited to a pat down of the outer garments, or only what is neces-
sary to discovery weapons. Minnesota v. Dickerson, 508 U.S. 366 (1993). 

 ° There must be scrutiny of “the probative value and reliability of the information used as 
justification of the search.” Doe v. State, 540 P.2d 827, 832 (N.M. App. 1975). Counsel 
should make use of case law dealing with a police officer’s right to rely on hearsay infor-
mation in conducting a Terry stop or frisk.

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
factors commonly relied on by the police to justify a reasonable belief that a suspect is armed 
or dangerous?” 

 ° Factual Indicia

a. Nature/description of crime suggesting that a weapon might be involved

b. Observation of weapon 

c. Weapon-possessing body language, such as holding one’s waistband as if concealing 
a gun.
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d. Gun shots

e. Bulge in clothing

f. Furtive gesture as if searching for a weapon

•	 Arrests

 ° In virtually all jurisdictions, the conditions for a valid arrest are specified by either statute 
or case law. In some jurisdictions, the juvenile court statutes establish additional require-
ments for arrests of youth. Pa. R. Juv. Ct. P. 210 (2005); Utah R. Juv. Ct. P. 21 (2009). 

 ° A showing of “probable cause” is the minimum precondition for a valid arrest, with or 
without a warrant. 

 ° There are two separate (but related) probable cause analyses the court must consider 
when deciding if an arrest is justified. The officer must have probable cause to believe:

a. That a crime has been committed; AND

b. That the person being arrested is the person who committed that crime.

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What is prob-
able cause? How do you define it? How is that different from reasonable articulable suspicion?” 
The trainer should then use the following Training Notes to guide the discussion. 

 ° Probable cause is defined as existing if, based on the totality of the circumstances, there 
is “a reasonable ground for belief of guilt…and that the belief of guilt must be particular-
ized with respect to the person to be searched or seized.” Maryland v. Pringle, 540 US 
366, 371 (2003).

 ° By contrast, reasonable articulable suspicion (as the phrase implies) only requires that a 
reasonable officer would be able to articulate factors that led him or her to suspect the 
person. Terry v. Ohio, 392 U.S. 1 (1968).

 ° Factual indicia supporting probable cause:

a. Temporal/spatial proximity to the scene of the crime

b. Erratic/illegal behavior (e.g., ran a red light)

c. Description match of the suspect being sought

d. Two-way exchange, object for money

e. Smell of drugs (in some jurisdictions, smell is enough for probable cause; in others, 
only reasonable articulable suspicion)

f. Eyewitness/Complainant pointing person out as the perpetrator
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Practice	Tip

While these indicia may suggest probable cause exists, it is important to remember that defenders 
can defeat probable cause at a motion hearing by eliciting or demonstrating other factors known to 
the officer at the time of the arrest that would undermine or contradict any purported probable cause. 
Just because a police report outlines factors that, if true, would likely establish probable cause, that 
does not mean there are not other factors that were left out or not considered that may ultimately 
negate or lessen probable cause at a hearing. 

•	 Search 

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “What is the 
standard for probable cause when the officer or the prosecutor is trying to justify a search?” 
The trainer should then use the following Training Notes to guide the discussion. 

It really depends on who is doing the search: a police or a school official who is not acting as 
law enforcement. 

 ° School	Officials: In public schools, the teachers and administrators are state employees, 
so their searches of youth constitute state action that implicates the Fourth Amendment. 
New Jersey v. T.L.O., 469 U.S. 325 (1985).

a. Standard: When a state-employed school official conducts the search, “the legality of 
a search of a student…depend[s] simply on the reasonableness, under all the circum-
stances, of the search.” New Jersey v. T.L.O., 469 at 341.

b. The test for reasonableness of the search then comes down to a balance between 
“the child’s interest in privacy” against “the substantial interest of teachers and ad-
ministrators in maintaining discipline in the classroom and on school grounds.” New 
Jersey v. T.L.O., 469 at 339. 

c. Reasonableness	involves	a	two-fold	inquiry:

i. Whether the action was justified in its inception; and

ii. Whether the search as actually conducted was reasonably related in scope to the 
circumstances that justified the interference in the first place. New Jersey v. T.L.O., 
469 at 341.

d. Counsel should insist that the reviewing court strictly enforce the second prong of the 
T.L.O. standard – that the scope of a search be reasonably related to the objectives of 
the search and not excessively intrusive in light of the age and sex of the student and 
the nature or the infraction. New Jersey v. T.L.O. 469 U.S. at 342, 344-46.

i. In cases involving older students, especially students close to the age of 18, juve-
nile defenders should argue that T.L.O.’s requirements that searches be tempered 
according to the age of the student suggest that this student’s privacy interests are 
closer to those of an adult’s.



JTIP  Unit VIII: Motions Practice108 

ii. Excessively intrusive personal searches should be challenged. Example: A strip 
search of a female student by a principal who had reasonable suspicion she was 
dealing prescriptions drugs exceeded the scope of reasonableness, since the intru-
sion was great, and the danger suspected was minimal. Stafford Unified School 
Dist. No. 1 v. Redding, 557 U.S. 364 (2009).

e. NOTE:	While drug testing by the state is considered a search under the Fourth 
Amendment, the Supreme Court has upheld a program of random drug testing, with-
out individualized suspicion of students who voluntarily participated in extracurricular 
activities. 

i. Board of Education of Independent School District No. 92 of Pottawatomie County 
v. Earls, 536 U.S. 822, 830-38 (2002) (finding that students participating in extracur-
ricular activities have a lessened expectation of privacy because they voluntarily 
submit themselves to rules and requirements for participating students that do not 
apply to the student body as a whole); 

ii. Vernonia School District 47J v. Acton, 515 U.S. 646, 646, 654-65 (1995) (finding 
student athletes have lessened expectations of privacy because they are regularly 
forced to share locker room and shower space with one another and are regularly 
subjected to physical exams in order to participate in sports).

 ° Police/Law	Enforcement:	When the police (instead of school officials) are involved, the 
courts should apply the same standard as if the police are searching a child in any other 
context. Absent some exceptions, police must have probable cause to arrest the child 
before the child can be searched.

a. Probable cause for a search is established when there are reasonable grounds to 
believe that the objects connected to criminal activity or otherwise subject to seizure 
are presently located in the particular place to be searched (e.g., on the person or his 
or her backpack).

b. Requires warrant or probable cause.

c. There are several common circumstances where a warrant is not necessary for a 
search or a seizure.

Practice	Tip

This distinction between school official or law enforcement will regularly come up in school cases. 
It is in the defense’s interest, generally, to try to make all players (teachers, administrators, security 
guards, etc.) either law enforcement or acting in concert with law enforcement, which should subject 
them to a probable cause standard. The prosecution will normally try to cast these people as en-
gaged in school administration, not law enforcement, so that even if they are state employees, their 
conduct will be judged on a reasonableness standard rather than a probable cause standard.
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Practice	Tip

It is generally in the interest of the defense to identify the seizure as early	as	possible	and	to	
characterize	it	as	severely	as	possible	in the interchange between the police and civilian. For 
example, an arrest is better than a stop because the police must satisfy a more demanding standard 
to justify an arrest over a stop. Moreover, the earlier in the timeline of events that the violation oc-
curs, the better. For example, if you can demonstrate a violation at the point of first contact between 
the officer and the respondent, any subsequent search is less likely to be justifiable and more 
evidence excludable as fruit of the earlier seizure (as discussed later).

3.	 Exceptions	to	the	Warrant	Requirement	

Note	To	Trainer

The trainer should engage participants in an interactive discussion by explaining, “We spoke 
earlier about situations in which a warrant would usually be required for a search or seizure; 
but there are, again, many situations in which no warrant is necessary because a legal excep-
tion exists.” Next, the trainer should ask, “What are some exceptions to the Warrant Require-
ment?” The trainer should then use the following Training Notes to guide the discussion. 

•	 Search	Incident	to	Valid	Arrest	

 ° Warrantless searches of an arrested person’s clothing and body surfaces are routinely 
permitted incident to a valid arrest. United States v. Robinson, 414 U.S. 218 (1973).

 ° Police may search incident to arrest only the space within an arrestee’s “immediate 
control,” meaning “the area from within which he might gain possession of a weapon or 
destructible evidence.” Chimel v. California, 395 U.S. 752, 763 (1969).

 ° This exception applies to cars and people and the grab-able area, but does not authorize 
entry into a home or building.

•	 Valid	Consent

 ° A suspect’s consent is measured by an objective reasonableness standard: what would 
the typical reasonable person have understood by the exchange between the officer and 
the suspect? Florida v. Jimeno, 500 U.S. 248, 251 (1991). 

a. Consent must be voluntary. Amos v. United States, 255 U.S. 313 (1921). 

b. Prosecutor has the burden of proving by a preponderance	of	the	evidence	that the 
consent was freely and voluntarily given. See United States v. Matlock, 415 U.S. 164, 
177, 177-78 n.14 (1974). 

c. Voluntariness of the consent is based on a totality of the circumstances test. The 
coercive nature of the police conduct, as well as the possibly vulnerable subjective 
state of the person who consents, must be taken into consideration. See Schneckloth 
v. Bustamonte, 412 U.S. 218, 226 (1973) (dictum). 
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d. The test of a third	party’s	consent is whether the third party possessed – or reason-
ably appeared to the police to possess – “common authority over or other sufficient 
relationship to the premises or effects sought to be inspected.” United States v. Mat-
lock, 415 U.S. 164, 171 (1974). See also Georgia v. Randolph, 547 U.S. 103, 109 (2006). 

i. Consider: Assuming, for argument’s sake, that a parent has authority to consent to 
a search of the home, is there common authority over the child’s book-bag inside 
that home?

ii. While some states say schools can consent over a child’s objection, see In re 
Patrick Y., 746 A.2d 405 (MD 2000) (finding students lack privacy interests in public 
school lockers); People v. Overton, 24 N.Y.2d 522, 249 N.E.2d 366, 301 N.Y.S.2d 
479 (1969) (school administrators have power to consent to search of a student’s 
locker), it has not been argued in many states, and the Supreme Court has never 
weighed in on it (expressly staying away from privacy interests in lockers in T.L.O.).

•	 Plain	View	

 ° An officer’s mere observation of an object from a location where the officer is entitled to 
be is not considered a “search” within the meaning of the Fourth Amendment. Harris v. 
United States, 390 U.S. 234, 236 (1968). 

 ° To justify a “seizure” or “search” of an object in plain view, the prosecution must show that:

a. The officer	was	lawfully	in	the	location	from which he or she observed the object. 
See, e.g., Arizona v. Hicks, 480 U.S. 321, 326 (1987).

b. The seizure or search of the object must be justified by probable cause to believe the 
object “was either contraband or was stolen,” Arizona v. Hicks, 480 U.S. at 327-28.

c. The seizure of the object must be limited to that which is in plain view. Any additional 
intrusion must be constitutionally justified. Horton v. California, 496 U.S. 128, 137 (1990).

•	 Exigent	Circumstances

 ° Exigent circumstances arise when the law enforcement officers have reasonable grounds 
to believe there is an immediate need to protect their lives, the lives of others, their 
property or that of others; the search is not motivated by an intent to arrest and seize 
evidence; and there is some reasonable basis to associate an emergency with the area or 
place to be searched. See United States v. Smith, 797 F.2d 836, 840 (10th Cir. 1986); Miller 
v. U.S., 357 U.S. 301, 309 (1958); Ker v. State of California, 374 U.S. 23, 41 n.11 (1963). 

E.	 	FIFTH	QUESTION:	Was	the	scope	of	the	search	following	the	seizure	justified?

Note	To	Trainer

The trainer should explain that the Fifth Question focuses on searches, assuming that the initial 
seizure was justified. The trainer should engage participants in an interactive discussion by 
asking, “Is the scope of the search justified?” The trainer should then use the following Training 
Notes to guide the discussion.
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1.	 Consent

•	 Did the search exceed the scope of the consent? 

 ° Example: If the client consents to a search of his person but police also search his back-
pack, the search of the bag would likely exceed the scope of the consent.

2.	 Frisk

•	 A Terry frisk is a kind of search.

•	 A frisk must be limited to a pat down of the outer clothing. The officer can only go in pockets 
if the item that is patted in a frisk is “immediately identifiable” as a weapon or contraband. 
The	officer	should	not	manipulate	the	object;	only a pat is permissible. Minnesota v. 
Dickerson, 508 U.S. 366 (1993). 

 ° Example: If the officer’s frisk of the client is justified, but the officer reaches into the 
client’s pocket because the officer felt a soft plastic bag, that entry into the pocket likely 
exceeds the scope of the frisk/search because a bag is not contraband and its contents 
cannot be immediately recognizable as contraband.

3.	 Search	Incident	to	Arrest

•	 The search incident to arrest is restricted to “the arrestee’s person and the area within his 
immediate control – construing that phrase to mean the area from within which he might 
gain possession of a weapon [to attack the arresting officer] or destructible evidence.” Chimel 
v. California, 395 U.S. 752, 763 (1969). 

•	 The search incident to a lawful arrest exception to the warrant requirement “derives from 
the interests in officer safety and evidence preservation that are typically implicated in arrest 
situations.” Arizona v. Gant, 556 U.S. 332, 338 (2009) citing U.S. v. Robinson, 414 US 218, 
230-34 (1973).

 ° Example: A search incident to arrest should not include client’s backpack if the client is 
already secured and no longer has access to it.

4.	 Search	Prior	to	Arrest

•	 The general rule is that “a search incident to a lawful arrest may not precede the arrest.” 
Sibron v. New York, 392 U.S. 40, 67 (1968). 

•	 There are two narrow exceptions:

 ° If the search and arrest are parts of a single course of events and the formal arrest fol-
lowed quickly on the heels of the challenged search, then it is not particularly important 
that the search preceded the arrest. Rawlings v. Kentucky, 448 U.S. 98, 111 (1980).

a. Example: In Rawlings, the defendant admitted to possessing drugs found in his 
friend’s purse. Police then searched him and found money and a knife. Because 
police already had probable cause to arrest him, the fact that they had not yet cuffed 
him when they searched his person did not change the analysis; so long as he was 
arrested as part of interaction with police, the search of his person was incident to 
arrest, regardless of order of events.
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 ° If the search is restricted to the “very limited search necessary to preserve” some evi-
dence of “ready destructibility” that the suspect would otherwise likely destroy. Cupp v. 
Murphy, 412 U.S. 291, 296 (1973).

a. Example: In Cupp, the Supreme Court found that the collection of samples from re-
spondent’s fingernails over respondent’s objection was permissible when respondent 
was in police station, declined police request to take a sample from under his nails 
and was then observed trying to potentially contaminate his fingernails by rubbing his 
hands together and putting his hands in his pocket and jingling keys or coins. 

 ° Of course, these cases are limited to their facts, and defenders should argue as such if 
the prosecutor tries to justify the search based on these exceptions.

 ° If, however, the results of the search create the probable cause to arrest – in other words, 
the arrest relies on the search – then the search is not permissible.

5.	 Electronic	and	Other	Artificial	Enhancements

•	 The concept of a “search” also extends to situations in which police officers, although not 
physically entering an area, use	artificial	means	like	peepholes	or	electronic	surveil-
lance equipment to extend their presence into a private area. See Regalado v. California, 374 
U.S. 497 (1963) (per curiam); United States v. Karo, 468 U.S. 705, 714 (1984); Kyllo v. United 
States, 533 U.S. 27, 34-35, 40. 

•	 However, it is not a search if the police merely used technology as a means for viewing what 
was exposed to observation by the public at large. See, e.g., Texas v. Brown, 460 U.S. 730, 
740 (1983) (plurality opinion) (police’s use of a flashlight to examine interior of the automobile 
was not a search).

•	 Electronically	listening	to	and	recording	words spoken in a tone of privacy upon which 
a person justifiably relied is a search for Fourth Amendment purposes. See Katz v. United 
States, 389 U.S. 347, 353 (1967). 

•	 Attaching a Global	Positioning	System	tracker to a suspect’s vehicle without a valid 
search warrant constitutes an impermissible search under the Fourth Amendment. See U.S. v. 
Jones, 556 U.S. ___ (2012).

Note	To	Trainer
As electronic surveillance techniques get more sophisticated at an increasingly rapid pace, de-
fenders should always research state and federal law when faced with a case involving these 
issues to make sure the defender has all the latest information.

F.	 SIXTH	QUESTION:	Which	fruits	are	the	result	of	the	illegality?

Note	To	Trainer

Once a violation has been shown, it is important that ALL possible fruits of that violation are 
excluded. The trainer should engage participants in an interactive discussion by asking, “In 
addition to the tangible	evidence that resulted from the unlawful search or seizure, what 
else can be suppressed?” The trainer should then use the following Training Notes to guide the 
discussion. 
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•	 Statements:	

 ° The exclusionary sanction applies to any ‘fruits’ of a constitutional violation: whether 
such evidence be tangible; physical material actually seized in an illegal search; items ob-
served or words overheard in the course of unlawful activity; or confessions or statements 
of the accused obtained during an illegal arrest and detention. United States v. Crews, 
445 U.S. 463, 470 (1980) (dictum). 

 ° Statements made by the respondent after an illegal search may be suppressed pursuant 
to the Fourth Amendment. The exclusion of the statement turns on whether there is a 
causal connection between the statement and the illegality. Factors to consider:

a. “Temporal proximity of the arrest and confession;”

b. Whether there are intervening circumstances;

c. Flagrancy of the Fourth Amendment violation; and

d. Miranda warnings alone are not enough to overcome the illegality and purge the taint 
of primary illegality. Brown v. Illinois, 422 U.S. 590 (1975).

•	 Identifications:	What do we mean by identifications? 

 ° Out-of-court: line-up, show-up, photo array

 ° In-court: Not automatic as a result of suppression of out-of-court identification, but pos-
sible to suppress if the in-court identification is tainted by the out-of-court violation. See 
U.S. v. Crews, 445 U.S. 463, 473 (1980). 

•	 Derivative	Evidence: When government agents have violated the Fourth Amendment or 
state constitutional or statutory protections against unlawful searches or seizures, the court 
must suppress not only evidence directly obtained by the violation but also “derivative evi-
dence” – that is, evidence to which the police are led “by the exploitation of that illegality.” 
Wong Sun v. United States, 371 U.S. 471, 488 (1963); see also Brown v. Illinois, 422 U.S. at 
597-603; Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 

•	 Sometimes derivative evidence will still be admissible after an illegal search or seizure if 
the violation was not the only way of learning about the evidence. Some exceptions to the 
exclusionary rule include: 

 ° Independent	source

a. The independent source doctrine allows admission of evidence that has been dis-
covered by means wholly independent of any constitutional violation. See Murray v. 
United States, 487 US 533 (1988).

b. Example: Officers enter a warehouse without a warrant or any other exception to the 
warrant requirement, thereby violating the Fourth Amendment of the owner. While 
inside, they see in plain view bales of marijuana. If the police would have been able to 
obtain a search warrant for that warehouse based on other independent evidence (e.g. 
an informant) but just had not yet obtained it, then the violation was not a problem 
because the violation did not create the discovery of the evidence.



JTIP  Unit VIII: Motions Practice114 

 ° Inevitable	discovery

a. Closely related to Independent Source, but slightly different:

b. If the prosecution can establish by a preponderance of the evidence that the evidence 
would have inevitably been discovered by other lawful means if they had just let 
things play out, then the deterrence rationale for having an exclusionary rule has so 
little basis that the evidence should be received into evidence. Nix v. Williams, 467 
U.S. 431 (1984). 

c. In Nix, police violated the defendant’s rights and learned where the body was dumped. 
Volunteers were already searching that area and would inevitably have found the body 
anyway, whether or not the police had obtained the information from the defendant.

 ° Purge	of	taint

a. The prosecution has the burden of proving that evidence is untainted by an uncon-
stitutional search or seizure. See Harrison v. United States, 392 U.S. 219, 224-26 
(1968); Brown v. Illinois, 422 U.S. 590, 604 (1975); Rawlings v. Kentucky, 448 U.S. 
98, 107, 110 (1980). 

b. If the taint has been purged – e.g., there was significant time or distance between the 
constitutional violation and the evidence that whatever violation the police may have 
committed did not dirty the evidence itself. In other words, the causal link between 
the violation and the discovery of the evidence is too attenuated.

III.	Adolescent	Development	and	the	Fourth	Amendment	

Note	To	Trainer
The trainer should engage participants in an interactive discussion by asking, “How might the 
respondent’s status as a child or an adolescent affect various aspects of the Fourth Amendment 
analysis?” The trainer should then use the following Training Notes to guide the discussion. 

The	juvenile	defender	should:

•	 Consider the youth’s understanding of what it means to be “free to leave,” which is the base assess-
ment for any seizure.

 ° In cases involving adults, the judge will evaluate the case with an objective reasonable person stan-
dard. In cases involving youth, there is room to argue for the evaluation of the circumstances from 
the vantage point of a reasonable person in the child’s shoes or a “reasonable child” standard. 

 ° A reasonable child standard is supported by J.D.B. v. North Carolina, 564 U.S. ___, 131 S.Ct. 2394, 
which articulates – for the first time – the reasonable child standard with respect to custody for 
Miranda purposes. While the Supreme Court in J.D.B. did not consider seizures under the Fourth 
Amendment, it is a logical analogy to argue for such a standard. 

 ° NOTE:	As of this writing, the Supreme Court has	not	explicitly held that the reasonable child stan-
dard is applicable to the Fourth Amendment, but the argument that it is a logical extension of the 
Court’s other rulings on adolescent development can be compelling.
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•	 Argue for a more expansive view of unlawful “seizure” when youth are involved.

 ° Youth’s cognitive capacities are still developing, as well as their abilities to regulate their emotions 
and behavior in response to social situations (i.e., psychosocial capacities). In addition, youth are 
often expected to behave in a deferential manner to authority figures. As a result youth – in contrast 
to adults – may require a lesser display of authority to indicate that they are not free to leave an 
interaction with law enforcement. 

•	 Consider the youth’s capacity to consent to a search.

 ° In general, youth are more vulnerable to suggestion and coercion, and more likely to comply with 
requests when confronted by an authority figure. The threshold of what constitutes “voluntariness” 
to consent to a search may be different for adults than it is for children and adolescents. 



JTIP  Unit VIII: Motions Practice116 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

IV.	Forensic	Exercises	(Time:	1	hour	for both scenarios or	30	minutes	for a single scenario)

Note	To	Trainer

For Exercise A, the Trainer should divide the participants in into smaller groups corresponding 
to the number of trainers available to monitor each group. Within each group, assign half of 
the participants to play the role of the defender and half to play the role of the prosecutor. Each 
half will be asked to review a short fact pattern and then work together to craft a theory and 
argument in support (defenders) or against (prosecutors) suppression. Depending on the number 
of participants in each group, the trainer may have them work together and either (a) assign 
one person to make the argument or (b) present the argument in tag-team fashion (each person 
taking a different issue). Alternatively, if there is sufficient time, the trainer may ask each 
participant to prepare an argument and have participants deliver them one after another.

Each group should have 10	minutes	to	review their respective fact pattern to brainstorm and 
consider the four questions associated with each. The trainer should then have participants 
deliver arguments in support or against suppression. The defender should articulate what he or 
she is trying to suppress, and the basis for such suppression. The prosecutor will then respond 
to those arguments. Depending on local practice in the jurisdiction, the trainer/judge should 
allow back and forth arguments between the defender and prosecutor or require a more formal 
approach to the proceeding, whichever is likely to be more realistic for participants. The trainer 
should allot 10	minutes	for	the	arguments	for	each	problem.	After the arguments, the trainer 
should ask participants (either those performing the roles or others from their groups) what information not in the fact 
pattern would have been helpful in this analysis.

Finally, the trainer will have 10	minutes to debrief with participants and provide constructive 
feedback on their performance. Please refer to the JTIP User’s Guide for tips on providing effec-
tive feedback. 

The same instructions apply to Exercise B. If the trainer plans to do both exercises, however, the two 
groups should swap roles so that everyone gets the chance to be the defender and the prosecutor.

EXERCISE A
Assume that the following statements are or would be the direct examination testimony of a police officer at a suppres-
sion hearing. You represent Justin Saunders.

Juvenile defenders should be prepared to argue either side – the government or the defense.

I was doing my regular patrol around the grounds of the school in the early morning of April 13 before school began. I 
observed the respondent, Justin Sanders, speaking with another boy on one of the corners across the street. I knew that this 
location was the center of most of the drug activity on and around campus. Justin began walking towards the school building, 
and I called for him to stop. When he heard me call to him, Justin ran away from the building and towards the street. I saw 
him throw a brown object from his jacket onto the sidewalk. I pursued Justin and managed to grab him from behind. After 
I stopped him, I asked another officer who had come to help me to search the area where I saw Justin drop the object. The 
search turned up a plastic bag, which contained a white powder that field-tested positive for cocaine. Justin spontaneously 
said, “That cocaine ain’t mine.” Justin is charged with Possession of and Intent to Distribute a Controlled Substance (cocaine). 

1. What do you want to suppress?

2. What is the basis for suppression?
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1.	 What	do	you	want	to	suppress?

•	 Bag containing white powder.  

•	 Justin’s statement: “That cocaine ain’t mine.”

2.	 What	is	the	basis	for	suppression?	

•	 No standing/abandonment at after abandonment for the drugs

 ° Justin threw the “brown object” before the officer grabbed him, so the object would be 
considered abandoned. 

 ° Justin did not submit to police authority at any point, so there was no seizure. 

•	 Client has standing to challenge admission of any of his own statements.

3.	 Why	not	try	to	make	the	argument	that	illegal	police	action	caused	the	abandonment	
(e.g.,	a	forced	abandonment)?

•	 That means that Justin, for purposes of the motion, might be conceding possession of the 
drugs (whether or not he testified), only to turn around at trial (if he lost the motion) and have 
the defender argue at trial he did not possess the drugs. 

•	 If Justin will come before the same fact-finder at trial with a defense that the drugs were 
not his or that he had no knowledge that the object thrown contained drugs, then his motion 
theory might undermine the trial theory. 

•	 Also, the government may try to argue specialized Fourth Amendment protection based on the 
school context. 

•	 The facts are much better for the defense at trial rather than at the motion:

 ° The officer claims that Justin threw a “brown object,” but what was recovered was a 
plastic bag with white powder. This distances Justin from the cocaine. 

DISCUSSION POINTS

3. Why not try to make the argument that illegal police action caused the abandonment (i.e., a forced abandonment)?

4. What are the government’s best arguments?

5. What are additional facts the juvenile defender would like to learn in preparation for trial?

Note	To	Trainer
The trainer may want to pose a sixth question “Who bears the burden?” Trainers should 
remember that burden is a jurisdiction-specific issue, and therefore will need to check the local 
law as it relates to burden shifting. If trainers add this fifth question, they will need to develop 
jurisdiction-specific Discussion Points to facilitate a discussion of that question. 
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 ° The officer could be mistaken about having seen Justin at all. Maybe it was someone else 
who tossed the object, whatever color it was. Justin was not stopped in the vicinity of this 
recovered object.

4.	 What	are	the	government’s	best	arguments? → No standing to challenge the search; aban-
donment; school context meriting reduced Fourth Amendment protections justifies the seizure for 
purposes of the statemen.

5.	 What	are	additional	facts	the	juvenile	defender	would	like	to	learn	in	preparation		
for	trial?

•	 Were there any brown objects found in the area?

•	 Was there any exchange between Justin and the other boy? Were there tips that were re-
ceived that do not match Justin’s description?

EXERCISE B
You represent 15-year-old Carl Diggs. The following is a report written by Officer Malcolm Adams, an officer with the 
local police department who is detailed to East High School as a School Resource Officer. Please take a few minutes to 
read the report and consider the questions below.

Juvenile defenders should be prepared to argue either side – the government or the defense

Officer’s	Report

On April 11 of this year, someone reported to East High’s principal on an anonymous tip line that a male was trying 
to sell small bags of white powder that appeared to be cocaine under the bleachers in the gym. Thirty minutes later, 
accompanied by the school principal and the PE teacher, I approached Carl Diggs, age 15, while he stood near the gym 
bleachers. As we approached, Carl was in a close conversation with another student. They both had their bodies po-
sitioned so that no one could see what they were doing with their hands. The student with Carl quickly walked away 
from Carl before we reached the bleachers.

As I made contact with Carl, I told him to empty the contents of his pockets. Carl complied. He had a small bag of 
what appeared to be cocaine in the right pocket of a school gym uniform jacket. The jacket is the same jacket all the 
students wear during gym class. After taking the bag, I told Carl to sit on the lowest level of the bleachers. I told Carl 
that I was investigating the drug problem that had been reported at the school recently, and that, given Carl’s presence 
by the bleachers and the bag of powder, he may know something about it. Carl replied, “I don’t know anything about 
selling no drugs in this school.” The principal reminded Carl that no one had mentioned that he was selling drugs; we 
were only asking if he knew about other drugs in the gym. To which Carl replied, “It’s not mine. This is not my jacket. 
I borrowed it from a friend, because I forgot mine.” Based on my training and experience with narcotics, I recognized 
the white powder to be consistent with cocaine and arrested Carl for Possession of a Controlled Substance.

1. What do you want to suppress?

2. What is the basis for suppression?
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3. What are the government’s best arguments?

4. What are additional facts the juvenile defender would like to learn in preparation for trial?

Note	To	Trainer
The trainer may want to pose a fifth question: “Who bears the burden?” Trainers should remember that burden is a jurisdiction-
specific issue, and therefore will need to check the local law as it relates to burden-shifting. If trainers add this fifth question, 
they will need to develop jurisdiction-specific Discussion Points to facilitate a discussion of that question. 

1.	 What	do	you	want	to	suppress?

•	 The Ziploc bag containing the alleged cocaine. 

•	 The statement: “I don’t know anything about selling no drugs in this school.”

•	 The statement: “It’s not mine. This is not my jacket. I borrowed it from a friend, because I 
forgot mine.”

•	 Many defenders will not want to suppress statements that are “good” for the case, such as 
denials. The trainer should engage participants in a discussion about moving to suppress all 
statements – good or bad – so as to not get locked into a single defense (which these state-
ments would do) and to be able to still try to get discovery. 

•	 In most jurisdictions, the defense has the option of withdrawing the Motion to Suppress prior 
to a hearing on it, should the defense later decide not to suppress the statements. By that 
time, the defender may already have learned new discovery by simply filing the motion and 
getting a response from the government. 

2.	 What	is	the	basis	for	suppression?

•	 This was an arrest without probable cause. Officer Adams had restricted Carl’s movements by 
ordering him to turn out his pockets and then sit on the bleachers. In the presence of two other 
authority figures, any reasonable person – especially a reasonable child – would believe that 
his or her freedom of movement was restricted to such a level that it was akin to an arrest. 
This is especially true when being accused of selling drugs.

•	 Moreover, the order to turnout his pocket is a compelled search, which required probable 
cause – which did not exist solely based on the tip and Carl’s proximity to the bleachers 30 
minutes later. 

•	 Even if it was not an arrest, it was clearly a Terry stop without reasonable articulable suspi-
cion prior to turning out his pockets. Carl was hemmed in by an officer and two other authority 
figures, and was not free to leave. 

DISCUSSION POINTS
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•	 NOTE: While there may be Fifth Amendment Miranda reasons to suppress the statements, we 
are focusing solely on the Fourth Amendment for purposes of this lesson.

3.	 What	is	the	government’s	argument	for	suppression?

•	 This was not police action – at its inception, school officials were conducting an investigation 
related to school regulations and safety, not law enforcement. Just because the investigation 
ultimately led to evidence of a crime does not mean that this was police action. Under T.L.O., 
this was a legitimate school administrative search that was:

 ° justified in its inception; and

 ° reasonably related in scope to the circumstances justifying the interference in the first 
place (e.g., school safety and discipline). New Jersey v. T.L.O., 469 U.S. 325, 341 (1985).

•	 Even if it was police action, Carl was not stopped – it was an encounter. Carl was always free 
to go. 

•	 Carl consented to turning out his pockets, so there was no need for probable cause to search.

•	 There was reasonable articulable suspicion for the stop: 

 ° Carl was where the tip said a young man with drugs would be. 

•	 The defense response should be that this is not sufficient corroboration of an anony-
mous tip to establish reasonable suspicion. The Supreme Court, in Florida v. J.L. 529 
U.S. 266, 272 (2000), found that an anonymous tip must be reliable in its assertion of 
illegality, not just in its tendency to identify a determinate person, if it is to provide 
reasonable suspicion for a Terry investigatory stop. The anonymous tip is sufficient to 
target an individual, but a stop is only permissible if officers find articulable corroborat-
ing evidence that supports suspicion of criminality.

 ° The officer and school officials saw Carl acting suspiciously with another student – 
consistent with a drug sale.

4.	 What	additional	facts	would	you	like	to	have?

•	 Was the officer experienced? (This would go to formulation of reasonable articulable suspicion.)

•	 Was the officer in uniform and armed?

•	 Was Carl otherwise allowed to be in the gym at that time? Was it his PE class or a free period?

•	 What happened to the other kid? Did they just let him go? Why wasn’t he stopped?


