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JTIP Unit VIII: Motions Practice 
Lesson 18, Principles of Motions Practice  (1.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the ethical obligation to file motions to protect the youth’s legal rights and preserve 
the appellate record, and will identify a full range of motions that may be filed at all stages of the delinquency process 
to advance the strategic goals of the case. 

Objectives
Juvenile defender will:

•	 Understand the role of motions in protecting youth’s constitutional rights, obtaining information about the case 
and preserving the youth’s appellate record;

•	 Identify motions that may be filed at all stages of the juvenile justice process;

•	 Evaluate strategic considerations in deciding whether to raise an issue in a pre-trial motion or a contemporane-
ous objection; and

•	 Learn when and how to seek an evidentiary hearing on a motion. 
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Training Materials:
•	 Local statutes, rules or case law governing the filing of motions (e.g., timing, content, etc.) (trainer to provide)

•	 Local case law on common issues related to filing motions (e.g., suppression, discovery, release from detention, 
experts, etc.) (trainer to provide)

•	 Forensic Exercise: Identifying Motions and Making Strategic Decisions

Supplemental Materials:
•	 Sample Motions

•	 What Motions Can I File? A Non-Exhaustive Checklist
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Trainer’s Overview

I. Motions 101  (20 minutes)

•	 The trainer should engage participants in an interactive discussion about the benefits of an active motions 
practice and should help participants develop a comprehensive list of motions that may be filed in a delin-
quency case. 

A. Benefits of Active Motions Practice 

B. Motions that Counsel Should Consider 

II. Strategic Considerations in Filing Motions (15 minutes)

•	 The trainer should help the participants identify all of the strategic decisions that must be made in an active mo-
tions practice. The discussion should provide participants with a framework for making the following decisions: 

A. Pre-trial Motion v. Contemporaneous Objection at Trial

B. Form of the Motion 

C. Evidentiary Hearing v. Affidavits Alone

III. Preserving the Record for Appeal (10 minutes)

•	 The trainer should talk about the importance of preserving the record for appeal and discuss ways to do so.

A. Actions Defenders Should Take

IV. Forensic Exercise:  Identifying Motions and Making Strategic Decisions (45 minutes) 

•	 The trainer should divide participants into small groups and instruct them to review the case file provided in the 
Forensic Exercise. The trainer should then instruct each group to brainstorm all possible motions that could be filed 
based on the facts provided in the case file. The trainer should instruct participants to be prepared to answer the 
following questions: 

1. What are the potential legal issues/motions to be litigated in this case?

2. When should they be raised and why? 

3. Which should be in writing or oral?  

4. Should you request an evidentiary hearing?

•	 The trainer should reconvene the group to discuss the various strategic decisions that may be made in the Forensic 
Exercise using the Discussion Points provided. 
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Trainer Notes
I. Motions 101

The motions a defender files in a case should be based on an analysis of the strength of the evidence and 
the legal strategy. 

A. Benefits of Active Motions Practice

Note To Trainer Trainers should open by asking, “Why do we file motions?  What’s the point?”  

Motions practice is crucial to effective defense work. Successful litigation of motions can have the following 
benefits:  

•	 Possible dismissal of the petition as a sanction for some violation.

•	 It may lead to exclusion of critical pieces of government evidence. 

•	 Highly effective discovery technique, as the government will likely reveal its theory in response to the 
defense’s motion. The prosecutor’s written and oral responses to the motion and evidentiary hearings 
held on the motion may also provide the defense with information about the prosecution’s trial case. 

•	 An evidentiary hearing on a Motion to Suppress may preview the prosecution’s evidence and aid in 
lawyer’s evaluation of a plea. 

•	 Defense counsel may have the opportunity to pin down prosecution witnesses on the record in an 
evidentiary hearing, developing transcripts that can be used at trial to impeach the witnesses with 
prior inconsistent statements.  

Practice Tip

The juvenile defender should order a transcript of the evidentiary hearing.

•	 The judge’s ruling on the motion may provide a source of reversible error on appeal. 

•	 The risk of exposing improper police conduct at the motions hearing may persuade prosecutor to 
drop the charge or give the defense considerable leverage in plea bargaining. 

•	 Hearings on motions may lead the client to place greater trust in the attorney’s advice generally, since 
the client sees the attorney fighting for him or her in court. 

•	 Skill development.

•	 Motions can be used to flesh out legal issues. 
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B. Motions that Counsel Should Consider 

Practice Tip

The juvenile defender will have to make a decision early in the case about what motions to file, 
since there is usually a deadline for filing motions. Thus, right after appointment to a new case, 
the defender should brainstorm all possible motions that might be filed.  

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What motions 
might you file in any juvenile delinquency case?” This should be a rapid brainstorming ses-
sion to identify all possible motions. The trainer should use the following Training Notes to 
guide the discussion, and may also consult the Motions Checklist provided in this lesson.

•	 Motion to Dismiss Petition 

 ° Counsel should begin by examining the petition to determine whether it contains deficiencies or 
jurisdictional defects

 ° Lack of proper notice/service

 ° Double jeopardy

 ° Duplicity or multiplicity of charges

•	 Motion for Severance

 ° Severance of counts

 ° Severance of respondents

•	 Motion to Consolidate Charges (Rare)

•	 Motion to Release/Reduce Bond

 ° Failure to hold hearing within statutory time limit or within 48 hours pursuant to Riverside. County of 
Riverside v. McLaughlin, 500 U.S. 44, 56 (1991).  

 ° Change of circumstances warrant release

a. Delays occasioned by the state

b. Favorable pretrial rulings

c. Positive performance in detention center

•	 Motion to Alter Pretrial Conditions

•	 Motion to Suppress

 ° Tangible evidence 

 ° Statements 

 ° Identification testimony 
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•	 Motions Related to Discovery and Investigation

 ° Compel discovery

 ° Dismiss petition for failure to preserve discovery (due process) (e.g., evidence destroyed or returned 
to complainant)

 ° Other sanctions for failure to preserve discovery

 ° Sanctions for prosecutorial interference with investigation (e.g., due process violation when pros-
ecutor has told witnesses not to talk with counsel or defense investigators)

 ° Order requiring disclosure of protected records (e.g., complaining witness’ mental health or school 
records, police or teacher disciplinary files)

 ° Appointment of investigator

 ° Appointment of social worker/sentencing expert (for disposition)

•	 Motion to Dismiss for Social Reasons

 ° For example, if the client has a limited prior record and appears to be doing well in school; school 
has already punished the client for the acts that serve as the basis of the petition

•	 Motion to Change Venue

 ° High publicity

 ° Community outrage

•	 Motion to Recuse Judge

 ° Bias (e.g., relationship with parties in the case, prior knowledge of client, etc.)

 ° Conflicts of interest 

•	 Motion to Challenge Jury Selection

•	 Motion for State Funds for Expert Assistance

•	 Motion for Continuance

 ° Strategic advantage

 ° More time to investigate/prepare

•	 Motion to Dismiss for Want of Prosecution

•	 Motion to Ensure Proper Foundation

 ° Helps avoid exclusion at trial
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•	 In	Limine Evidentiary Motions 

 ° Motions to Exclude Evidence as:

a. Irrelevant (e.g. gang affiliation)

b. More prejudicial than probative  

c. Unreliable

 ° Motion for Admission of Evidence

a. For example: business records, tapes, etc.

b. File when believe have a complicated or controversial issue and would benefit from argument in 
advance of the trial rather than during it

•	 Motion for Jury Trial

•	 Motion for Reverse Transfer

•	 Motion Challenging Constitutionality of Statute 

 ° Transfer or designation as Serious Juvenile Offender

 ° Status offenses

 ° Gang-related offenses (freedom of association)

II. Strategic Considerations in Filing Motions  

A. Pretrial Motion v. Contemporaneous Objection at Trial

•	 Reasons for Litigating an Issue by Pretrial Motion

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the 
benefits of litigating issues in advance of trial through pretrial motions?” The trainer should 
then use the following Training Notes to guide the discussion.  

 ° Earlier adjudication of the issues raised 

 ° Possible dismissal of charges by prosecution

 ° Suppression of key government evidence may be dispositive of the delinquency charge 

 ° Success on the issues may weaken the prosecution’s litigating morale and increase the defense’s 
leverage in plea-bargaining 

 ° Defense may obtain extensive discovery of the prosecution’s case that can be used to improve 
defense investigation and trial preparation 

 ° Can pin down prosecution witnesses to prevent surprise at trial

 ° If a different judge will hear the motion and the trial, counsel may benefit from a more favorable 
judge for the motion 
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 ° If the same judge will hear the motion and trial, may provide an opportunity to preview favorable 
evidence, get a reading on how the judge will react to certain facts/issues

 ° When litigating a legal issue that is both technical and close, the pretrial motion forum may improve 
the defense’s chances of prevailing

 ° Puts the judge and prosecutor on notice that the defender is going to be aggressive and thorough in 
litigating the case

•	 Reasons for Litigating an Issue at Trial Rather than in Pretrial Motions

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Why might 
you wait until trial to raise an issue?” The trainer should then use the following Training 
Notes to guide the discussion.  

 ° Some issues will be more compelling in the context of the trial rather than in isolation at the pretrial 
motion hearing 

 ° May prevent the prosecutor from ever obtaining appellate review of a ruling favorable to the defense 

 ° Jeopardy attaches at the beginning of trial for purposes of double jeopardy

 ° While the prosecutor may be permitted to appeal certain pretrial rulings, it might be more difficult 
for him or her to do so when the ruling occurs just before or during the trial.  

 ° Avoids giving the government a preview of the defense’s theory of the case and/or evidence

 ° Avoids raising an issue that is potentially damaging to the defense, which may never otherwise 
come to the court’s attention (e.g., in a jurisdiction in which the judge will hear both the trial and 
the pretrial motions, the defender would not want to file a pretrial motion to exclude gang-related 
evidence if admission depends on client’s testimony and the defender is not sure whether he or 
she will call client, or if defender is uncertain as to whether government intends to introduce such 
evidence at trial)  

B. Form of the Motion 

•	 It is generally preferable to make motions in writing. 

 ° Written motions improve the chance that issues are preserved on the record for appeal, whereas 
oral motions entail the risk that counsel may omit (or the court reporter may fail to hear) significant 
points. (Note: Counsel should ensure that a stenographer or reporter is present when the motion is 
made and when the judge rules orally on any matter.)

 ° Written motions are generally more compelling to the court and make it more difficult for the court 
to rule against you (especially when the prosecutor fails to file a written response or cite to adverse 
case law).  
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•	 The juvenile defender needs to be attentive to local practice requirements for filing motions.

 ° Requirements regarding the form of the motion vary considerably among jurisdictions. The defender 
will need to check the applicable statutes and court rules, as well as local practice and custom in his 
or her particular court. 

 ° Some courts require the attachment of affidavits or affirmations. The defender should keep these 
affidavits as cursory as possible to avoid giving the prosecutor material with which to impeach the 
witness at an evidentiary hearing on the motion or at trial. 

•	 Motions must be individualized

 ° Although templates are helpful, the defender must include individualized information about a client, 
particularized to the case, when presenting and writing motions to the court. 

 ° There are generally two types of pleadings: Notice Pleading (where the party alleges the bare mini-
mum amount of facts necessary to get a hearing or relief) and Fact Pleading (where the party lays 
out the facts giving rise to relief in great detail). Defenders should check local rules to determine 
whether their jurisdiction requires one or the other.  

a. Even if a defender is in a jurisdiction that only requires Notice Pleading, in some cases it might 
make strategic sense to file a detailed, fact-heavy motion because: (1) such a motion might be 
more compelling to the judge; and (2) if the motion is denied without a hearing, the record will be 
better for appeal.

•	 Basic Principles for Motions

 ° State the relief wanted with clarity;

 ° State the source of law relied on (statute, state constitutional provision, federal constitutional provi-
sion and so forth);

Practice Tip

The trainer should remind participants that they should always include the corresponding 
federal claim where possible in the motion so as to preserve issues for federal review.

 ° In cases where you are likely to receive a hearing, consider disclosing as little as possible of the 
case theory and factual matter that will be presented in support of the motion. (If counsel needs to 
clarify the defense’s factual and legal contentions for the court, the defense may file a brief at the 
close of the evidentiary hearing.)

 ° Use a lengthy and sound legal analysis. This is likely to make the judge treat the case more seriously 
and accord more latitude to the defense at the evidentiary hearing. 
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C. Evidentiary Hearing v. Affidavits Alone 

•	 When the defender’s position on a motion depends upon the establishment of facts that are not already 
in the record, the defender should decide whether to request an evidentiary hearing on the motion or to 
file supporting factual affidavits with the motion. Counsel should consider:

 ° The relative persuasiveness of the affidavit versus live testimony (e.g., is the witness really believ-
able; is it preferable to avoid subjecting the witness to cross; are the matters in the affidavit non-
controversial);

 ° The opportunities that an evidentiary hearing may give the defense for pretrial discovery of the 
prosecution’s case;

 ° The opportunities that an evidentiary hearing might give the defense to pin down the prosecution 
witnesses’ testimony; 

 ° The risk that an evidentiary hearing may give the prosecution pretrial discovery of the client’s case or 
an opportunity to lock in defense witnesses for impeachment on cross-examination;

 ° Possible delay of trial caused by a pretrial evidentiary hearing; and

 ° In courts in which “long” or evidentiary pretrial motions are heard by a different judge from “short” 
or on-the-papers motions, the judge who will be most favorable to the defense.

III. Preserving the Record for Appeal 

Note To Trainer For a more detailed discussion of appellate issues, the trainer should consult Lesson 36- 
Preserving the Record and Engaging in Appellate Advocacy. 

A. Actions Defenders Should Take

Throughout the course of the proceedings, defenders should always be sensitive to the need to preserve the 
record for appeal.  Defenders should:

•	 File written motions when possible;

•	 Ensure that all proceedings are recorded by a court reporter or, at the very least, audio recording equipment;

•	 Make offers of proof of facts that the court refused to consider/admit;

 ° When a court denies a request for a hearing, the lawyer should submit a written offer or proof 
outlining each witness that he or she would have called to testify and the facts to which they would 
have testified.

 ° If the judge sustains an objection to the admission of defense evidence during a hearing or at trial, the 
lawyer should ask the judge to permit the witness to answer for the purpose of preserving the record. If 
the court denies this request, the defender should make an offer of proof at the time or at the conclu-
sion of the proceedings as to what he or she expected the answer to be. Failure to make an offer of 
proof can result in losing the issue on appeal, as without it, the reviewing court may not have sufficient 
information to determine if there was error, and if so, whether or not it resulted in prejudice.
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•	 Additionally, defenders must ensure that the judge makes a decision on every motion and objection. If 
the court does not rule on an evidentiary objection, for example, and the prosecution resumes question-
ing, there is no decision to appeal.

•	 Defenders must also be aware that when new information comes to light that bears on an earlier ruling, 
the defender can move to re-open or reconsider the earlier ruling.

•	 In some jurisdictions, defenders will need to file a motion to reconsider a ruling in order to preserve an 
issue for appeal.

•	 Where a defender has lost a pretrial ruling requesting the exclusion of evidence, he or she will usually 
need to object to the admission of the evidence again when it is offered at trial.

•	 Defenders should make sure to “federalize” all issues, citing federal constitutional law to preserve the 
right to federal court review.

Practice Tip

While it is generally preferable that defenders submit written motions whenever possible, is-
sues may arise during or after a hearing or at trial that were unexpected.  The defender should 
consequently ensure that a stenographer or court reporter is present during all hearings to 
preserve an accurate record.
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Client: Mark Mendez

Charges: Possession with Intent to Distribute Cocaine; 
Possession of Cocaine 

Police Report written by School Resource Officer 
Jeffrey McHale:

On May 3, YR-0, an anonymous tipster reported to East 
High’s principal through a tip hotline that two males were 
selling small bags of cocaine from one of the dugouts at the 
high school baseball field. The principal notified Reporting 
Officer McHale (RO). RO, the principal and teacher Jack 
Halder proceeded to the high school baseball diamond af-
ter the last period of school. RO viewed a male subject, 
now known as Mark Mendez, sitting on a bench in the 
home team dugout. As RO approached, Mendez stood and 
began walking in the opposite direction.  RO announced his 
office and ordered Mendez to halt. Mendez complied. RO, 
along with the principal and Halder, approached Mendez 
and ordered him to empty the contents of the jacket he was 
holding in his left hand. Mendez complied and produced 
two small clear plastic bags of suspect cocaine.

RO conducted a protective pat down and then proceeded 
to question Mendez. Mendez denied knowing where the 
drugs in his pocket came from and refused to answer any 
further questions.  RO, Mendez, the principal and Halder 
relocated to the principal’s office. RO temporarily left to 
allow the principal and teacher to question Mendez. RO 
was summoned by the principal a few minutes later and 
informed that Mendez had made an admission. Mendez 
admitted that he had received the drugs from Johnny Lopez, 
who is known to this RO as someone who has been in-
volved in drug sales in the past. 

RO administered Miranda warnings to Mendez and then 
transported him to the Sunnydale Police Station, where 
Officer Jones presented him with a written Miranda form. 
Mendez then repeated the statements he provided earlier 
to RO and provided a written statement, which is attached 
to this report.

Clear and closed by arrest.

Signed: Officer Jeffrey McHale

CASE FILE

IV. Forensic Exercise: Identifying Motions and Making Strategic Decisions 

Note To Trainer

For this exercise, the trainer may work with the large group as a whole or divide participants 
into small groups.  In either case, the trainer should instruct each group to brainstorm all pos-
sible motions that could be filed based on the facts provided in the case file. The trainer should 
instruct participants to be prepared to answer the following questions: 

1. What are the potential legal issues/motions to be litigated in this case?

2. When should they be raised and why? 

3. Which should be in writing and which should be oral?  

4. Should you request an evidentiary hearing?

The trainer should instruct participants to consider issues beyond suppression.  

The trainer should reconvene the group to discuss the various strategic decisions that may be 
made in the Forensic Exercise using the Discussion Points provided. 
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Date: May 3, YR-0 Time: 5:12 p.m.  Place: Sunnydale Police Department

I, the undersigned, Mark Mendez am 15 years of age.   

WARNING: Before you are asked questions, you must understand your rights. 

I, Officer Jones, a person who has identified himself as a Sunnydale officer, warn you that:

1. You have the right to remain silent. 

2. Anything you say can be used against you in either juvenile or adult court. 

3. You have the right to the presence of an attorney. 

4. If you cannot afford an attorney, one will be appointed before questioning. 

WAIVER: I have read this statement of my rights and I understand what they are. I make this statement voluntarily, of 
my own free will, knowing that such statement could later be used against me in any court of law, and I declare that this 
statement is made without any threat, coercion, offer of benefit, favor or offer of favor, leniency or offer of leniency by 
any person or persons whomsoever.

I was holding the drugs for Johnny, who asked me to sell them. I wasn’t going to 
sell them.  I just wanted to get Johnny off my back.  

I have read this statement consisting of    1    page(s) and I affirm that the facts contained therein are true and correct.

This statement was completed at   5:20   am/pm on the    3rd    day of    May   ,    YR-0    .

WITNESSES: Officer Jones, Officer McHale 

TIME: 5:20 p.m.

PLACE: Sunnydale Police Department

Signature of person giving statement:   Mark Mendez

VOLUNTARY STATEMENT
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You have been appointed to represent Mark. You represent-
ed Mark at the detention hearing, but the judge, who has 
been an outspoken champion of the war on drugs at schools, 
detained him. You interviewed Mark in the detention center. 
The following is a summary of what he told you:

Mark is co-captain of the high school baseball team. Just 
after the last period of school, Mark went to the dugout to 
retrieve his baseball jacket, which he had left there after 
a game the day before. He sat down on the bench to text 
his girlfriend that he was on his way to her place. He got 
up, stretched and began walking away from the field. As 
he was walking, he heard the School Resource Officer (Of-
ficer McHale) yell at him to stop. Mark turned and stopped. 
He watched as Officer McHale, the school principal and 
a teacher walked across the outfield toward him. When 
they reached Mark, Officer McHale told Mark to empty the 
contents of the jacket he was carrying. Mark complied. He 
pulled out some blank notebook paper, a lighter and two 
small bags of cocaine from the interior pocket of a school 
dugout uniform jacket. After taking the items, the officer 
told Mark to sit on the bench in the dugout. Tossing the 
baggies of powder in one hand, the officer stood directly 
in front of Mark. He told Mark that there had been a lot of 
complaints about people selling drugs at the baseball dia-
mond, and he wanted to know what Mark knew about it. 
The following conversation took place between Mark and 
the officer while the principal and the teacher looked on:

Mark: “I don’t know anything about people selling drugs – I 
just play ball here.”

Officer McHale: “Well, maybe you can start by telling me 
about these baggies that were in your jacket.” 

Mark: “I don’t know how those got there. I forgot my team 
jacket after a game and came back to get it. Someone 
must have thought this was their jacket or something. 
Anyway, I know I don’t have to talk to you, so I am not 
saying anything else.” 

The officer asked Mark to come with him to the principal’s 
office and led him there by the shoulder. The principal’s of-
fice is a small office with two chairs and a desk. The officer 
said something to the principal and teacher and then left 

the room. The teacher sat next to Mark and said, “Listen 
Mark, something like this could get you kicked off the base-
ball team. We don’t want that to happen. Why don’t you 
tell us who supplied you with the drugs, and we can work 
with Officer McHale to figure out how to handle this so you 
can stay in school and on the team.”  Mark then said, “A 
friend of mine asked me to hold onto the bags for him. I 
didn’t want to. I wasn’t selling anything. ” The teacher then 
opened the door and beckoned the officer into the room. 
The teacher turned to Mark and said, “OK Mark, tell Of-
ficer McHale what you just told us.” Mark did so. Officer 
McHale then asked Mark who gave him the drugs. Mark 
said, “Man, I ain’t no narc; if I tell you then I am going to put 
myself in a dangerous position.” The officer then said, “OK, 
well then I am going to have to take you into custody.” He 
then placed handcuffs on Mark and began escorting him 
out of the room. Mark then said, “OK, OK, it was Johnny 
Lopez – he has been asking a lot of people to sell. Now 
take these things off of me.” The officer said, “No can do, 
buddy. We are going to the station.” He then read Mark his 
Miranda warning and transported him to the station. On 
the way to the station, Mark asked if he could call his dad.  
The officer said, “Don’t worry, we will contact him.” Mark 
then asked, “Is there gonna be a lawyer or something at 
the station?” The officer said, “Just wait till we get to the 
station and we can talk to you about everything.”

At the station, Officer McHale sat him down at a desk with 
a different officer. The officer asked Mark for his address, 
phone number, date of birth and gang affiliation. Mark an-
swered his questions and then asked if he could call his fa-
ther, since he was supposed to meet him after school. The 
officer shrugged his shoulders and did not say anything.  

After a few minutes, Officer McHale came back with an-
other officer (Jones). McHale told Mark that they just need-
ed to get some things straight with him. They took Mark to 
a small room and handcuffed him to a metal bench. They 
closed the door. Officer McHale sat on the other side of a 
table while Jones remained standing. Jones asked Mark 
if he could read, and then handed him something that had 
writing on it. Mark did not read it. Officer Jones did not ask 
Mark to read the paper out loud, nor did he ask him any 
questions about it. Officer Jones did not ask him to sign 

CLIENT INTERVIEW
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that paper. After a few minutes, Officer Jones held out his 
hand for the paper and asked Mark, “OK, do you under-
stand your rights?” Mark did not answer. A second later, 
Officer Jones said, “I’m just going to ask you the same 
questions – just like you were asked before. All you have 
to do is tell the truth, just like before.” Mark told the of-
ficers that he was tired of talking and he just wanted to go 
home. Officer Jones said to him, “Well, you’re not gonna 
leave here until you go through the story one more time.” 
Mark just shrugged and looked down, at which point Of-
ficer Jones slammed his (officer’s) hand on the table and 
yelled, “Damnit kid, I’m tired of this, and I wanna go home. 
My shift ended an hour ago, so stop f---ing around and an-
swer my questions.” 

Mark then repeated what he had told Officer McHale at 
school. The officers then handed him a piece of paper with 
writing on it. They handed him a pen, pointed to a blank 
box on the paper and told him to write out what he had just 
told them. He did and then signed his name as instructed.  

He remembers the police telling him something about a 
lawyer and being quiet, but did not understand that he did 
not have to talk to the officers. He thought he was sup-
posed to tell them what he had said at school. Mark has 
never been arrested or questioned by police before. The of-
ficers never offered to have his dad in the station and kept 
putting him off when he asked to call his dad.

Mark was kicked off of the baseball team and expelled 
from school as a result of these charges. 

Forensic Exercise: Identifying Motions and Making Strategic Decisions 

Note To Trainer The trainer should write the following columns on a blackboard or large piece of paper:  

Motion  Oral/Written Timing/ Stage 
of Proceeding

Evidentiary 
Hearing?

Facts 

The trainer should ask the first group to identify one motion they would file, the stage of the proceedings in which they 
would file it, whether the motion would be written or oral and whether they would request an evidentiary hearing. The 
trainer should write the answers in the columns and explore the participants’ reasons for their choices. The trainer 
should then ask the next group  the same questions for another motion, and so on until each group has presented on a 
motion, before returning to with the first group.  

Where a motion is dependent on unusual facts or facts that are not obvious, the trainer may ask the group about those 
facts while they are discussing a particular motion (e.g., whether Mark’s statement “Do you think I need a lawyer?” 
constituted an invocation of counsel). However, the trainer should be careful to avoid having the conversation focus 
too much on facts and legal theories until after all the potential motions have been identified.  
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The following are some of the potential motions in this case. It is quite likely that the trainer and participants 
will identify additional ones.

I. Suppression Motions 

 ✓ Should be in writing

 ✓ Filed before trial  

 ✓ Should request an evidentiary hearing

 ✓ Note: Success on Motion to Suppress the cocaine likely means that the case will be dismissed; sup-
pression of the statements will not likely result in dismissal, but can improve the case significantly. 

•	 Motion to Quash Arrest/Suppress Evidence Based on Illegal Seizure and Search (cocaine 
and statements)

 ° Initial	“Stop”	was	Illegal

a. Generally a search or seizure must be supported by probable cause. Maryland v. 
Pringle, 540 U.S. 366 (2003). However, an officer may briefly detain a person without 
probable cause if he has reasonable and articulable suspicion that an individual has 
committed, or was about to commit, a crime. Terry v. Ohio, 392 U.S. 1 (1968).

b. The anonymous tip lacked “sufficient indicia of reliability to provide reasonable suspi-
cion” that crime was afoot or to have given reason to believe the person was involved 
in a crime that had occurred, or was about to occur, as required under the Fourth 
Amendment. Alabama v. White, 496 U.S. 325, 327 (1990). 

c. When an officer relies on an anonymous tip, this inquiry is more difficult because the 
informant’s information, standing alone, “seldom demonstrates the informant’s basis 
of knowledge or veracity.” Florida v.  J.L ., 529 U.S. 266, 270 (2000) quoting White, 496 
U.S. at 329 (holding that the anonymous tip that there was black male wearing a plaid 
shirt and carrying a gun at a particular bus stop was not substantially detailed or suf-
ficiently corroborated).

 ° Stop	Became	an	Illegal	Arrest	(Before	Mark	Was	Ordered	to	Empty	His	Jacket	
Pockets)	Because	a	Reasonable	Teenager	Would	Not	Feel	Like	He	Was	Free	
to	Leave

a. Mark was in fact “seized” in a manner that would lead a person to believe he was not 
free to leave. United States v. Mendenhall, 446 U.S. 544, 554 (1980); Terry v. Ohio, 392 
U.S. 1, 19 n.16 (1968); J.D.B. v. North Carolina, 131 S.Ct. 2394 (2011).

b. The investigatory detention amounted to an arrest where Officer did not have probable 
cause. Dunaway v. New York, 442 U.S. 200, 215-16 (1979).  
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c. Anonymous tip was not reliable enough to amount to probable cause for arrest. Brin-
egar v. United States, 338 U.S. 160, 175 (1949) (probable cause may not be based on 
mere suspicion).  

 ° Fruits	of	Illegal	Stop/Arrest	Must	be	Suppressed

a. Ordering Mark to empty his jacket constituted a search that exceeded the scope of 
a legitimate “Terry frisk”. See Ybarra v. Illinois, 444 U.S. 85, 93 (1979) (officer “may 
conduct a pat down to find weapons that he reasonably believes or suspects are then in 
the possession of the person he has accosted”).

b. Even where a police encounter is permissible as a Terry-type detention, the government 
must prove that consent was voluntary for any search to be legal. Where confinement 
goes beyond the “limited restraint of a Terry investigative stop,” any consent to search 
is tainted by the illegality, requiring that all evidence subsequently seized be sup-
pressed, absent probable cause to arrest. Florida v. Royer, 460 U.S 491, 501 (1983).  

c. The seizure did not fall under any of the exceptions to a warrantless search. Katz v. 
United States, 389 U.S. 347, 357 (1967).

d. The warrantless arrest and search was not justified – therefore the illegal fruit (co-
caine) of this illegal search must be suppressed. Wong Sun v. United States, 371 U.S. 
471, 484-86 (1963).  

e. All statements must also be suppressed as fruits of the illegal seizure and search. 
Wong Sun v. United States, 371 U.S. 471, 484-86 (1963) (although the later statements 
may be subject to an attenuation argument by the State).

 ° Mark	did	not	consent	to	the	search,	as	he	was	obeying	the	orders	of	the	po-
lice	officer	to	empty	his	jacket	

•	 Motion to Suppress Statements Taken in Violation of 5th Amendment Rights

 ° Mark	Was	in	Custody	Beginning	at	the	Dugout	and	Extending	Until	Last	State-
ment	Was	Made	in	the	Police	Station

a. See discussion above

b. The actions of the Officer, along with the company of the principal and teacher, 
amounted to an assertion of authority, so Mark did not feel free to leave.

c. Officer must consider age of person questioned when determining whether they would 
believe they are in custody for purposes of Miranda. J.D.B. v. North Carolina, 131 S.Ct. 
2394 (2011).

 ° Statement	Was	Taken	Without	Issuing	Miranda	Warnings

a. See Miranda v. Arizona, 384 U.S. 436 (1966).

b. Dugout (but may be strategic reasons to use this statement at trial)
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c. In principal’s office

i. Statements to principal and teacher: will need to argue that the principal and 
teacher became agents of the state/police officer and consequently Miranda warn-
ing should have been issued before they questioned Mark. In re Welfare of G.S.P., 
610 N.W.2d 651 (Minn. Ct. App. 2000).

ii. Statements to officer after he was called back into room

d. Later statements also inadmissible. See Missouri v. Seibert, 542 U.S. 600 (2004) 
(striking down the police practice of first obtaining an inadmissible confession without 
Miranda warnings then issuing the warnings, and then obtaining a second confession).

i. After prior alleged confessions: only then was Mark given Miranda warnings and 
then asked the same questions as before.

 ° Invocation	of	Miranda

a. Mark asserted his 5th Amendment right to remain silent when he said, “Anyway, I know 
don’t have to talk to you, so I am not saying anything else.” 

b. Officer was prohibited from continuing questioning (or getting his “agents” to do so). 
Edwards v. Arizona, 451 U.S. 477 (1981).

c. ALL statements made thereafter must be suppressed pursuant to Miranda.

 ° No	Knowing	and	Intelligent	Waiver	of	Rights

a. Miranda

b. Local case re: knowing and intelligent

i. Time permitting, discuss facts that would support this (age, lack of experience with 
law enforcement, failure to read the form, did not have initial rights section of paper 
Mark filled out, failure of officers to explain rights, failure of Officer Jones to read 
rights out loud, failure of officers to ask questions to ensure he understood, failure 
to have parent/guardian or youth officer present to ensure understanding, etc.)

 ° Statement	Was	Involuntary 

a. Mark’s free will was overborne. Police used coercive interrogation techniques.

b. Youth require special attention when evaluating voluntariness – especially in consid-
eration of Mark’s susceptibility, age, and low intelligence. J.D.B. v. North Carolina, 131 
S.Ct. 2394 (2011) (age); In re Gault, 387 U.S. 1 (1967) (increased susceptibility of youth).

c. Refusal to allow Mark to access his father and the absence of counsel contributed to 
the involuntariness of his confession. Haley v. Ohio, 332 U.S. 596, 599-600 (1948).
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d. Local case re: voluntariness

i. Time permitting, discuss facts that would support this (officer’s ignoring request 
for dad, closed room, banging hand on table, yelling, saying could not leave until 
talked, swearing, etc.)

•	 Motion to Suppress Statement Based on 5th Amendment Right to Counsel

a. Mark’s statement in the squad car, in light of his age and experience, “Is there gonna 
be a lawyer or something at the station?” was an invocation of his right to counsel that 
the officer was required to scrupulously honor. 

i. Edwards v. Arizona, 451 U.S. 477 (1981): Once suspect has requested counsel, the 
interrogation must cease immediately and not resume until initiated by suspect or 
an attorney has been provided.

ii. Davis v. United States, 512 U.S. 452 (1994): Invocation of counsel must be suf-
ficiently clear so that a reasonable officer could understand that defendant had 
invoked his right to counsel.

1. This is where lawyers need to use J.D.B. and adolescent development research 
to make creative arguments about how youth communicate “demands” differ-
ently than adults (e.g., tend to speak in questions, etc.)

iii. ALL statements made thereafter must be suppressed.

•	 Motion to Suppress Statement as Violation of Statutory Provision Requiring Parent

a. For jurisdictions that have statutory provisions requiring (or even preferring) parental 
notification and/or presence.

b. Even if the statute does not give a remedy, or the training is in a jurisdiction without 
such a statute, the absence of a parent (especially when a child requests him or her) is 
relevant to the voluntariness assessment (see above).

II. Other Motions to Raise Pre-trial

•	 Motion to Seek Funds for Expert

 ° Should be filed in writing, before Motion to Suppress; probably do not need an evidentiary 
hearing.

a. A defender in this case may want to consider filing a motion to seek funds for defense 
expert (psychologist/psychiatrist). 
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b. An expert will be able to assess Mark’s intelligence and comprehension levels to con-
sider and possibly support one or more of the following legal issues:

i. Involuntariness of ALL statements/confessions he made:

1. Statements made to the officer in the dugout

2. Statements made to teacher in principal’s office

3. Statements made to Officer McHale in principal’s office

4. Statements made to Officer Jones at police station – both oral and written

ii. Incapacity to knowingly and intelligently waive his Miranda rights 

iii. Involuntary waiver of his Miranda rights

iv. Suppression of evidence found during a non-consensual search – Mark may not 
have had the capacity to “consent” to the search in the dugout

v. Mark is not competent to stand trial 

Note To Trainer
There are strategic considerations when deciding whether to raise a claim of incompe-
tence. Please see Lesson 15, Competence to Stand Trial, for more detailed information 
on how and when to raise a claim of incompetence.

•	 Motion on Competence Matters

 ° Usually raised orally, although in writing may be appropriate in some instances. Generally 
courts require a hearing after the issue has been raised.

a. Should the defense decide to file a motion regarding Mark’s competence to stand trial, 
this should be raised during a pretrial motions hearing. If Mark is found incompetent, 
trial will be postponed, and the defense may have to re-strategize. 

b. Such a finding may lead to the possible dismissal of charges by the prosecution.

c. Even if Mark were found to be “competent” but there was testimony to support that he 
could not have voluntarily consented to a search or could not have knowingly, intel-
ligently, and voluntarily waived his Miranda rights, the prosecution may realize that 
their case is weak. Thus, this could increase the defense’s leverage in plea-bargaining. 
It certainly puts the judge and prosecutor on notice that the defender is going to be 
aggressive and thorough in litigating all issues in this case.
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•	 Motion to Release from Detention

 ° Can be raised orally or in writing, depending on the timing. Counsel should make the motion 
at various stages of the proceedings when facts change (e.g., when filing Motion to Suppress, 
point out that defense has a good chance at prevailing; cite to good performance in deten-
tion; if defense succeeds on any motion to suppress, argue case is no longer strong and client 
should be released pending trial). 

 ° Whether to request an evidentiary hearing depends on the facts.

•	 Motion to Dismiss for Social Reasons

 ° Should be in writing, supported by affidavits or exhibits (e.g., notice of expulsion, affidavit 
from coach confirming he has been removed from team), pretrial and/or post-motions

a. Mark was kicked off baseball team and expelled from school – he has been punished 
for his acts

b. Do not have to admit guilt to file this motion, just presume for purposes of motion

•	 Motion to Declare Indigent

 ° Should be in writing with exhibits (e.g., poverty guidelines) – file before motion to appoint 
expert, as it sets that motion up

 ° Also helps for later requests for free transcripts, waiver of record copying costs, and/
or experts 

•	 Motion for Discovery of Police Officer’s Personnel/Complaint File

 ° Should be in writing, before hearing on motion to suppress

 ° Evidentiary hearing usually not required

 ° Must have a good faith basis for request

 ° Can yield evidence to prove pattern and practice of failing to engage in legal searches, 
failure to call parents/guardians when have minors in custody, physical intimidation

•	 Motion for Appointment of Investigator

 ° Should be in writing, at beginning of case

 ° Evidentiary hearing usually not required

•	 Motion for Appointment of Social Worker/Sentencing Specialist

 ° Should be in writing, at beginning of case

 ° Evidentiary hearing usually not required
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•	 Motions In	Limine:	

 ° Can be oral or in writing, depending on the complexity of the issue

 ° Should be made just before trial 

 ° Evidentiary hearing not required

a. Motion for admission of business records (from cell phone carrier of text message Mark 
sent to girlfriend)

b. Motion to preclude testimony regarding anonymous tip (hearsay)

c. Motion to admit newspaper announcing baseball game 

d. Motion to preclude testimony or reference to Johnny’s prior bad acts or alleged  
drug history

•	 Motion for Continuance

•	 Motion to Recuse:

 °  Based on judge’s position as a staunch advocate of the war on drugs

 ° May need to wait to see if he makes any prejudicial or inflammatory remarks during the 
proceedings to really make the motion viable
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NOTES




