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JTIP Unit VII: Transfer to Adult Court
Lesson 17, Challenging Transfer to Adult Court  
(2 Hours) 

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will learn to effectively challenge transfer1 to adult court, consistent with the client’s stated interest. 

Objectives
Juvenile defender will:

•	 Understand the relevant local law and procedures for transferring youth to adult court jurisdiction;

•	 Be able to identify experts to assist in challenging transfer;  

•	 Learn to challenge and cross-examine government witnesses at a transfer hearing; 

•	 Discuss strategies for preparing for a transfer hearing;

1 The words “transfer” (as in transfer of jurisdiction to adult court) and “waiver” (as in waiver of juvenile court jurisdiction) are used interchangeably. The trainer should use the 
term that applies in the local jurisdiction.
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•	 Learn how to present affirmative evidence at a transfer hearing;

•	 Learn how to negotiate with prosecutors to avoid transfer;

•	 Learn how to preserve the record for appeal in a transfer hearing; and

•	 Learn how to incorporate adolescent development research into a transfer hearing.

Training Materials:
•	 State transfer statute (trainer to provide)

•	 Any relevant local case law, statutes or rules relating to Extended Jurisdiction Juvenile (“EJJ”) or Blended 
Sentence mechanisms (trainer to provide)

•	 Forensic Exercise (Part 1: Preparing for the Transfer Hearing, and Part 2: Cross of a Government Witness at the 
Transfer Hearing)
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Trainer’s Overview

I. Introduction (10 minutes) 

•	 The trainer should distribute copies of the local transfer statute and have participants identify the statutory 
criteria for transfer in their state. The trainer should also give a brief overview of the types of waiver (e.g., 
Automatic Waiver, Reverse Waiver, etc.). 

A. Authority to Transfer

II. Strategies for Challenging Transfer or Waiver (15 minutes)

•	 The trainer should review the paramount role of the prosecutor and address why it may be helpful for the 
defender to meet with the prosecutor. The trainer should use an interactive discussion format to guide partici-
pants through the procedural protections a client is entitled to when a transfer hearing is requested.

A. Negotiate with the Prosecutor

B. Demand a Transfer Hearing and Other Procedural Protections

III. Preparing for a Transfer Hearing (15 minutes)

•	 The purpose of this section is to help participants learn how to investigate a client’s social and delinquency 
history in preparation for the transfer hearing. The trainer should review the factors defenders should review 
when determining whether or not to oppose transfer. 

A. Investigating the Client’s History and Charged Offense

B. Decision to Oppose Transfer

IV. The Transfer Hearing (20 minutes)

•	 Through interactive discussion, the trainer should review the basics of a transfer hearing in the relevant juris-
diction, including the structure, burden and standard of proof and evidentiary rules. The trainer should review 
the benefits and drawbacks to contesting certain issues. The trainer should explain the pros/cons of presenting 
evidence that the client would benefit from treatment and review the role of experts in this area. The trainer 
should explain that youth must be given reasons for a decision to transfer. 

A. The Basics 

B. Deciding What Issues to Contest

C. Putting on Affirmative Evidence

D. Statement of Reasons
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V. Developmental Considerations in Transfer (10 minutes)

•	 The trainer should review how developmental research and information gained from a client’s individual 
forensic evaluation can address the specific factors (e.g., seriousness of the offense) the court considers in 
determining if youth should be transferred 

A. Implications of Adolescent Development on Transfer Policies

B. Implications of Adolescent Development on Transfer Hearings

VI. Appealability of Transfer (5 minutes)

•	 The trainer should briefly review statutory requirements regarding timing for appeal of transfer decision. 

VII. Forensic Exercise (45 minutes)

•	 This Exercise is conducted in two parts: Part 1: Preparing for the Transfer Hearing centers on an interactive  
discussion of the fact pattern provided, while Part 2: Cross of a Government Witness at the Transfer Hearing 
has the participants prepare and conduct a cross-examination for a transfer hearing. (Part 1 may be incorpo-
rated into Section III of the lesson to break up the session.)

•	 The trainer should distribute the Handout for Part 1: Preparing for the Transfer Hearing only to the participants 
and give them 5 minutes to review the probation report. The trainer should then facilitate a 15-minute discus-
sion about ways to prepare for the transfer hearing using the Discussion Points that follow as a guide.   

•	 At the conclusion of the discussion, the trainer should hand out Part 2: Cross of a Government Witness at 
the Transfer Hearing. The trainer should give the participants 10 minutes to prepare a cross-examination of 
the teacher. In the remaining 15 minutes, the trainer should have the participants conduct part of the cross-
examination.

•	 Time permitting, the trainer may ask the participants to stand up and deliver a portion of their argument based 
on the examination of the teacher.  
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Trainer Notes
I. Introduction

Note To Trainer
The trainer should ask the participants to identify the local transfer statute and ask them to 
state the statutory criteria for transfer. The trainer should distribute a copy of the statute 
either before or after the initial discussion, depending on the level of knowledge in the room.

A. Authority to Transfer

•	 Transfer/waiver laws are found in every state and the District of Columbia. Richard E. Redding & 
Elizabeth J. Fuller, What Do Juvenile Offenders Know About Being Tried as Adults?  Implications for 
Deterrence, 55 Juv. Fam. Ct. J. 35 (2004).  

•	 Types of Waiver 

Note To Trainer

Although some of the following types of waiver will not apply in your jurisdiction, the 
participants may benefit from a brief overview of waiver proceedings in other jurisdictions. 
For example, the juvenile defender may wish to lobby for legislative changes in the transfer 
statute or challenge the adequacy of due process protections in your home state.

 ° Statutory Exclusion (Automatic Waiver) 

a. Many jurisdictions exclude certain offenses from juvenile court jurisdiction based on the charges, 
the age of the youth, and/or the youth’s prior record. This means that the youth is treated as an 
adult from the inception of the case. The prosecutor has the discretion to charge a youth with an 
excluded offense.

b. Depending on the jurisdiction, some statutory exclusion laws allow for a limited review of the 
transfer before the juvenile or adult court judge. For example, in some jurisdictions, the case 
originates in juvenile court where the judge determines whether or not there is probable cause 
to believe that the youth committed the offense. If probable cause is met, then the youth is 
automatically transferred to adult court.

 ° Discretionary Waiver

a. Prosecutorial Discretion (or Direct File). These transfer statutes grant the prosecutor the discre-
tion to decide whether to file certain cases in juvenile or adult court. The scope and parameters 
of that discretion vary from state to state.

i. Review of the transfer may be provided, depending on the jurisdiction.

ii. States have recently amended these laws to be over-inclusive by lowering the age limit and 
delegating more discretion to prosecutors in deciding whether a youth shall be transferred to 
adult criminal court.2 

2 Richard E. Redding & Elizabeth J. Fuller, What Do Juvenile Offenders Know About Being Tried as Adults?  Implications for Deterrence, 55 Juv. Fam. Ct. J., (2004).
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 ° Presumptive Waiver

a. Some states provide a rebuttable presumption that transfer to adult court is proper in certain 
cases (e.g., based on type of offense or age of the child).  The prosecution must demonstrate that 
the case satisfies presumptive waiver eligibility. The child may rebut presumption with mitigat-
ing evidence, etc. If the youth is unable to rebut the presumption, the juvenile court must waive 
jurisdiction.

 ° Judicial Discretion  

a. These statutes allow the prosecutor to file a motion to request transfer, but ultimately, it is the 
juvenile court judge who will decide whether transfer is appropriate. This usually involves a 
transfer hearing where the judge weighs the evidence and generally considers the “Kent criteria” 
when making the decision to transfer. See § II.B, infra.  

 ° Once an Adult, Always an Adult

a. Many jurisdictions provide that once a youth has been transferred and tried as an adult, the 
youth will be prosecuted as an adult for any subsequent offense. Most states require that the 
youth be convicted in adult court before this provision applies.3 

 ° Reverse Waiver

a. Some jurisdictions have “reverse waiver” statutes that allow the youth to argue in adult court 
that he or she be returned to juvenile court jurisdiction.

 ° Blended Sentence or Extended Jurisdiction Juvenile (“EJJ”)

a. Some youths may end up in adult prisons through blended sentencing schemes, which sentence 
youth to some years in a juvenile facility and some years in an adult facility.

Note To Trainer
The EJJ and Blended Sentence mechanisms vary greatly from state to state. The trainer 
should be familiar with the law in the local jurisdiction, and distribute/discuss any relevant 
case law, statutes or rules to participants.  

III. Strategies for Challenging Transfer or Waiver

A. Negotiate with the Prosecutor

•	 In some jurisdictions the youth is automatically prosecuted in juvenile court unless the prosecutor 
requests transfer. Thus, the prosecutor’s influence is paramount, if not dispositive. Many judges rely 
heavily on recommendations made by the prosecutor.4 

•	 As such, it may be helpful for the defender to meet with the prosecutor before formal charges are made. 
This is especially true in jurisdictions where the prosecutor has the power to file charges in either court 
or has the authority to decide the degree of charge on the petition in juvenile court, making the youth 
eligible or ineligible for transfer to adult court.

3 OFFiCe OF Juvenile JustiCe & DelinquenCy PreventiOn, trying Juveniles as aDults: an analysis OF state transFer laws & rePOrting 6 (2011).
4 See ranDy Hertz et al., nat’l. Juvenile DeFenDer Ctr., trial manual FOr DeFense attOrneys in Juvenile COurt (2d ed. 2008 & Supp. 2009).
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•	 Meeting with the prosecutor gives the defender an opportunity to provide input regarding the charges, 
after the defender has conducted his or her own investigation. The defender should try to persuade the 
prosecutor to reduce the charges or at least file in juvenile court. There is generally nothing to lose from 
requesting this meeting – if the prosecutor is set on filing in adult court, then at least the defender will 
have made the effort to advocate zealously on the client’s behalf.

•	 The defender may even try to negotiate a removal from adult court back to juvenile court after the deci-
sion has been made, but before substantial progress of the case.

•	 In these negotiations, the defender should address the nature of the charges and the prosecutor’s con-
cerns with the youth’s social history and criminal background. This information may assist the defender 
in ascertaining the prosecutor’s reasons for the transfer request, including any misinformation the 
prosecutor may have. Correcting the prosecutor may be enough to change the recommendation. How-
ever, if the defender believes the prosecutor will recommend transfer regardless, it may be wise for the 
defender not to correct the prosecutor and instead wait to correct misinformation at the actual hearing.

B. Demand a Transfer Hearing and Other Procedural Protections5 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What pro-
cedural protections is your client entitled to when the government requests transfer?” The 
trainer should then use the Training Notes to guide the discussion.  

•	 Right to Notice and an Opportunity to Prepare 

 ° Due process requires that the youth receive sufficient notice of a transfer hearing.  The youth’s par-
ent/guardian and/or defender must be timely notified of the purpose of the transfer hearing.  

 ° The petition requesting waiver must contain facts that support the request so that the defender and 
youth have adequate notice6 and opportunity to prepare for the transfer hearing.7

•	 Right to a Transfer Hearing

 ° Youth are entitled to a hearing before the final transfer decision in most states.  See, e.g., ga. CODe 
ann. § 15-11-30.2(a)(1), (b)(1) (2005).

 ° Where there is no statutory right to a hearing, the defender may argue for a hearing under the due 
process clause of the state and/or U.S. Constitution. When certain facts must be found before a 
youth is transferred to adult court, the youth has a constitutional right to a hearing prior to the deci-
sion to transfer. This constitutes a “liberty” interest protected by due process.8 

5 Much of the following material is drawn from ranDy Hertz et al., supra note 4.
6 See In the Interest of J.V.R., 127 Wis. 2d 192, 378 N.W.2d 266 (1985); see also State v. J.M., 182 N.J. 402, 419, 866 A.2d 178, 188 (2005) (state’s motion for waiver must include 
a “statement of reasons for seeking waiver” so that the court can “determine that the reasons for seeking waiver are not arbitrary”).
7 See, e.g., Kemplen v. Maryland, 428 F.2d 169 (4th Cir. 1970); Miller v. Quatsoe, 332 F. Supp. 1269 (E.D. Wis. 1971); James v. Cox, 323 F. Supp. 15 (E.D. Va. 1971); Reed v. State, 
125 Ga. App. 568, 188 S.E.2d 392 (1972); State v. Halverson, 192 N.W.2d 765 (Iowa 1971); Commonwealth v. Nole, 448 Pa. 62, 292 A.2d 331 (1972).
8 Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 442 U.S. 1, 10 (1979) (when state law specifies a “set of facts which, if shown, mandate a decision favor-
able to the individual,” the procedure for determining the facts must comport with due process). See, e.g., Logan v. Zimmerman Brush Co., 455 U.S. 422, 430-31 (1982); Vitek v. 
Jones, 445 U.S. 480, 488-91 (1980) (a hearing must be held if the facts are contested).
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•	 When the judge has the authority to decide whether transfer is appropriate, there are several basic 
procedural safeguards required before a youth is transferred to adult court pursuant to Kent v. United 
States, 383 U.S. 541, 561-63 (1966):

 ° There must be a hearing.

 ° The youth is entitled to counsel at the hearing.

 ° The defender must be allowed access to the youth’s social records upon request. 

 ° The judge has to state his or her findings in support of a transfer order.

Note To Trainer

A hearing may not be constitutionally required if the decision to transfer is a matter of 
prosecutorial discretion or when the decision is made based on automatic transfer laws. In 
such situations, there is no protected “liberty” interest, therefore there is no constitutional 
right to a hearing.

•	 Right to Cross-Examine and Present a Defense

 ° Cross-Examination

a. Where important decisions turn on questions of fact, due process requires that the defendant 
have an opportunity to confront and cross-examine witnesses against him or her.9 This means 
that the state may not be permitted to rely on proffers or hearsay, but must present testimony 
that would be subject to cross-examination.

b. Of course, cross-examination cannot be completed without thorough investigation. The defender 
must gather records, interview government and defense witnesses and hold the government to 
its burden.

 ° Presenting Evidence or a Defense

a. The child has a constitutional right to present a defense, even if the state transfer statute does 
not explicitly give them the right.10 

b. Due process requires that the youth have an “opportunity to be heard.”  Grannis v. Ordean, 234 U.S. 
385, 394 (1914). Where an adverse finding against the youth subjects him or her to a greater maxi-
mum sentence than would be allowed if the youth were prosecuted in juvenile court, as in transfer 
hearings, then all of the rights enumerated in Specht v. Patterson are constitutionally required.11 

9 See, e.g., In re Gault, 387 U.S. 1, 56-57 (1967); Goldberg v. Kelly, 397 U.S. 254, 269 (1970); Jenkins v. McKeithen, 395 U.S. 411, 428-29 (1969) (plurality opinion); Morrissey v. Brewer, 
408 U.S. 471, 489 (1972); Gagnon v. Scarpelli, 411 U.S. 778, 785-87 (1973); 5 JOHn Henry wigmOre, eviDenCe in trials at COmmOn law § 1367 (James H. Chadbourne ed., 1974).
10 See, e.g., Chambers v. Mississippi, 410 U.S. 284, 302 (1973); Vitek v. Jones, 445 U.S. 480 at 495-96; Crane v. Kentucky, 476 U.S. 683, 690-91 (1986); Rock v. Arkansas, 483 U.S. 
44, 49-53 & n.9 (1987).
11 386 U.S. 605, 607 (1967) (asserting the right to be present with counsel, to be heard, to be confronted with and to cross-examine adverse witnesses, and to present a defense).  
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•	 Right to Court-Appointed Experts

 ° Youth have the right to present evidence via expert testimony at the transfer hearing. See Ake v. 
Oklahoma, 470 U.S. 68 (1986).

Note To Trainer
The trainer should have an interactive discussion with participants by asking them to list 
possible expert testimony that would be valuable in a juvenile transfer hearing. The trainer 
should then use the Training Notes to guide the discussion. 

a. A psychologist or psychiatrist could testify to a youth’s amenability to treatment. See In the Matter 
of the Appeal in Pima County Juvenile Action No. J-77027-1, 139 Ariz. 446, 679 P.2d 92 (1984).

b. An expert may testify to the dangers of incarcerating youth with adults (increase in rape, physical 
harm from inmate on inmate abuse, increase in suicide, etc.).12 

c. An expert may testify to the lack of educational and/or rehabilitative services in the local or 
state prison.

d. An expert may testify to the availability of education and/or rehabilitative services in the local or 
state juvenile justice system. 

e. An expert may testify to statutory factors, such as whether the juvenile justice system can meet 
all the needs of a minor.

f. Experts may testify as to the level of culpability for adolescents and help fact-finders understand 
“age” (i.e., what it means to be 14).

Note To Trainer For a more complete discussion of the use of adolescent development expertise and transfer, 
the trainer should consult Section V.  

Practice Tip

An expert who interviewed the youth without the defender’s knowledge or consent may not tes-
tify against the youth at the transfer hearing unless the child was read Miranda warnings before 
the interview. The defender should make sure to object to any such testimony at the transfer hear-
ing. See Estelle v. Smith, 451 U.S. 454 (1981). See generally lOurDes m. rOsaDO & riya s. sHaH, Juv. 
l. Ctr., PrOteCting yOutH FrOm selF-inCriminatiOn wHen unDergOing sCreening, assessment anD treatment 
witHin tHe Juvenile JustiCe system (2007). 

•	 Motion for Appointment and Funding of Expert

 ° If the client is indigent and the defender wants to make use of an expert at the transfer hearing, 
the defender should timely file for court authorization of payment of fees to retain an independent 
expert. If the jurisdiction does not recognize the youth’s right to an expert opinion at the transfer 
hearing, then the defender should still apply for funding and attach a memorandum of law support-
ing a constitutional entitlement to an expert.  

12  JustiCe POl’y inst., tHe risks Juveniles FaCe wHen tHey are inCarCerateD witH aDults,  http://www.justicepolicy.org/images/upload/97-02_REP_RiskJuvenilesFace_JJ.pdf.



JTIP  Unit VII: Transfer to Adult Court10 

 ° The youth has both a due process and equal protection right to court-appointed expert assistance. 
See Ake v. Oklahoma, 470 U.S. 68. Three factors to consider regarding the due process right to state-
paid expert assistance include:

a. The Private Liberty Interest of the Youth

i. A youth who is considered for transfer faces major deprivation of liberty.  The youth may 
receive a greater maximum sentence if prosecuted as adult and may suffer from multiple 
negative consequences of an adult conviction, such as a permanent adult record, convicted 
felon status, restrictions on employment opportunities, disenfranchisement and loss of the 
right to hold public office.

b. Governmental Interests

i. Preserving State Resources

•	 The state has an interest in preserving money spent on expert resources and limiting 
expenditures to employ experts.  

Practice Tip

Arguably, the state does not have standing to object; when the prosecutor in the delinquency case 
says he or she is “acting” in a fiduciary capacity for the state to protect the public interest, the 
defender should argue a conflict. The defender should file a motion ex parte and allow the judge 
to weigh the state’s interest and the defense’s interest.

ii. Accurate and Reliable Transfer Decision

•	 The state’s financial interest does not override the state’s separate interest in ensuring 
that transfer decisions are accurate and reliable.  The state does not want to risk need-
lessly imprisoning youth at its own expense.  

iii. Protecting Youth

•	 The state also has an interest in protecting its youth and serving their needs and best 
interests with the least restrictive care.  This is undermined when the state needlessly 
transfers youth to adult court.

c. The Risk of an Erroneous Decision

i. Independent experts may enhance the accuracy and reliability of a transfer decision. Where 
mental health assessments are involved, expert assistance is critical for the defense to refute 
state claims. See Ake v. Oklahoma, 470 U.S. at 81 (mental health experts “disagree widely 
and frequently on what constitutes mental illness.”)
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III. Preparing for the Transfer Hearing

Note To Trainer

This section provides a preliminary discussion of investigation. A more thorough review of 
investigation for a transfer hearing is part of the Forensic Exercise at the end of this lesson. 
The trainer may stop and have the participants read the Forensic Exercise case materials 
now and discuss investigation in the context of the facts provided.

A. Investigating the Client’s History and Charged Offense

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What kind of 
investigation does the defender need to do to prepare for the transfer hearing?” The trainer 
should then use the Training Notes to guide the discussion.  

•	 The defender should learn about the youth, interview witnesses and gather all relevant records.

•	 The defender should develop a list of records and potential witnesses, such as:

 ° School records

 ° Mental health records

 ° Character witnesses/letters

 ° Teachers

 ° Coaches

 ° Family

 ° Church activities and relationships

•	 Obtain a Copy of the Probation Report

 ° The defender should obtain a copy of the probation report for his or her client before the transfer 
hearing. Often the court will rely on this document, which outlines the youth’s criminal/delinquency 
record and social history.  

 ° The probation officer often has a substantial amount of influence at transfer hearings and their 
outcome. Therefore, the defender should try to establish early on what the interests of the probation 
officer are and whether or not he or she is an ally.  

 ° If it furthers the goal of the client, the defender should develop a good working relationship with 
the juvenile probation officer to demonstrate his or her interest in the welfare of the client and 
to establish trust with the probation officer. When in the client’s favor, the defender should provide 
copies of positive reports (e.g., school records) to the probation officer as he or she is preparing the 
recommendation. This relationship with the probation officer may be the basis for influencing the 
probation report and any recommendations regarding transfer.  
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•	 Investigating the Accuracy of the Report

 ° The defender should verify each piece of information in the probation report to ensure its accuracy.  

 ° The defender should be prepared to challenge the report with other evidence or records obtained 
outside of court. 

 ° The defender should develop an alternative narrative to oppose the picture painted by the 
probation officer.

 ° The defender should read through the client’s prior record and check the charges, findings and dispo-
sitions for each case. It is not uncommon for the probation report to exaggerate such information or 
to report dismissed charges as adjudications. 

 ° The defender should also reach out to persons who supervised the client in prior community-based 
programs, as well as the client’s teachers, counselors, coaches, etc., to elicit favorable facts.  

a. If possible, the defender should request letters of recommendation or affidavits from the indi-
viduals interviewed and possibly subpoena them to testify as witnesses at the transfer hearing. 

 ° The defender should also review the probation report with the client and parents/guardians or family 
members (with the client’s permission) to ensure its accuracy.  

 ° If the probation officer is going to recommend transfer and it is difficult for the defender to establish 
a working relationship with the officer, the defender should bring any misinformation in the report to 
the attention of the judge at the hearing – arguing that such errors undermine the probation officer’s 
recommendation.

a. The defender should insist on the probation officer taking the stand so that the defender can 
expose any errors or omissions in the report and cross-examine the officer.

•	 Investigating the Facts of the Alleged Offense

 ° Is there a factual or legal defense to the allegations?

 ° Are there mitigating circumstances that put the alleged offense in context? Some examples include:

a. Peer influence

b. Not primary perpetrator

c. Intoxicated/high

d. Self-defense
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B. Decision to Oppose Transfer

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
some factors to consider when deciding whether or not to oppose transfer?” The trainer 
should then use the Training Notes to guide the discussion.    

•	 The defender will need to determine whether the client is better off being prosecuted in juvenile court 
or adult criminal court. Generally is it more beneficial to keep the client’s matter in juvenile court – how-
ever, the defender should not always assume that it is.  

•	 Factors to Consider

 ° Calculate Maximum Sentence

a. The defender should calculate the maximum sentence the client could receive for the crime 
charged in both adult and juvenile court.  

 ° Risk of Incarceration 

a. The defender should also consider whether the client may be confined if convicted in adult court 
versus juvenile court.

 ° Consider Probability of Conviction

a. The defender should compare the probability of conviction in juvenile court versus adult court 
and a bench trial versus a jury trial.  

i. The facts of some cases may render it almost impossible to receive an acquittal during a 
bench trial from a juvenile court judge acting as the fact finder. Cases that generally turn 
on the question of credibility tend to work against the juvenile client. However, a jury may 
be more sympathetic to issues in the case, increasing the possibility for acquittal or a more 
favorable outcome in adult court.

 ° Pretrial Detention

a. The defender should think about pretrial placement. Should the court be inclined to detain the 
client, the defender should consider the probability, length of stay and conditions of pretrial 
confinement in juvenile versus adult detention facilities.  

 ° Long-term Effects 

a. The defender should consider the long-term effects and negative consequences of prosecuting a 
juvenile in adult court: most significantly, the irreversible effects of an adult felony conviction.

b. The defender must know and explain the adult sentencing schemes in order to appropriately 
counsel his or her client on whether to waive a transfer hearing. It is extremely important for the 
defender to counsel his or her client on the implications of an adult felony conviction.  
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c. In many jurisdictions, once a youth is transferred and prosecuted in adult court, he or she is 
ineligible for juvenile court prosecution in any future matter.  

i. Given this consideration, the defender should assess the likelihood that his or her client will 
be arrested on a new charge – effectively creating an adult record at such a young age.  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
the benefits of a transfer hearing?” The trainer should then use the Training Notes to 
guide the discussion.  

•	 There are multiple reasons for having a transfer hearing:

 ° May win

 ° Good opportunity to learn about the government’s case through discovery  

 ° Lock in testimony of government witnesses under oath

 ° Rehearse trial theory and cross-examination before trial

•	 As a general rule, the defender should counsel the client AGAINST waiving the transfer hearing unless 
there are exceptional circumstances (e.g., an agreement from the prosecutor to drop a serious felony 
down to a misdemeanor).

•	 Client Consultation

 ° After investigating and considering the above factors, the defender should counsel the client and 
share information he or she may have about the possibility of transfer. Ultimately it is the client’s 
decision whether or not to challenge transfer to adult court. The defender should make sure to have 
conducted sufficient investigation and to give the client adequate time to consider the decision and 
consult with others. 

IV. The Transfer Hearing

A. The Basics

•	 Structure of the Hearing

 ° In many jurisdictions, transfer hearings are similar to an evidentiary dispositional hearing in juve-
nile court. The hearing helps the judge determine whether or not the youth should be transferred 
to adult court.

 ° However, the standard for this decision varies across most jurisdictions. Most often, the court must 
decide whether the youth is “amenable to treatment and rehabilitation” under the jurisdiction of the 
juvenile court. Judges have a great deal of discretion in these hearings.

 ° Many judges weigh the seriousness of the offense and the youth’s past record.  
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•	 State Criteria

Note To Trainer

The trainer should distribute relevant state code and rules on transfer. The trainer 
should then engage participants in an interactive discussion by asking, “What are the factors 
the court may consider in deciding whether to transfer a youth in your jurisdiction?” These 
may be the same factors that are elicited from the group in reviewing the state transfer 
statute at the outset of the training. If so, the following can provide a brief review.

 ° Most jurisdictions have created some criteria to consider during transfer either by statute, court rule or case 
law. Many require that there be a finding of probable cause that the juvenile committed the alleged offense 
before transfer.  See, e.g., In the Interest of T.R.B., 109 Wis. 2d 179, 192, 325 N.W.2d 329, 335 (1982).

 ° Many jurisdictions also require an inquiry into amenability for treatment as well. See, e.g., Or. rev. 
stat. § 419C.349(4)(a) (2011).

 ° Other state standards require consideration of the following:13 

a. Seriousness of the alleged offense.

b. Whether protection of the community requires transfer/waiver.

c. Whether the alleged offense involved aggression, violence or premeditation.

d. Whether the alleged offense was a crime against persons or property (greater if persons).

e. Merit of prosecutorial evidence that would be given to the grand jury.

f. The desirability of trial and disposition of the entire offense in one court when the youth’s co-
defendants in the alleged offense are adults and will be charged with the crime.

g. Maturity of the youth in light of his home environment and pattern of living.

h. Youth’s prior record and social history.

i. Likelihood of rehabilitation through services provided by the juvenile court. 

•	 Burden and Standard of Proof

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Who has the 
burden in transfer cases and by what standard?” The trainer should then use the Training 
Notes to guide the discussion.  

 ° In some jurisdictions the standard is clear and convincing evidence.

 ° The prosecution must generally prove by a least a preponderance of the evidence that there is a 
statutory basis for transfer.14  

 ° In some jurisdictions the prosecutor need only prove probable cause that the youth committed the alleged 
offense. Then the burden shifts to the defense to show that the youth is amenable to treatment.15 

13 Supreme Court Guidelines, Kent v. United States, 383 U.S. 541, 565-67 (1966) (appendix).
14 See, e.g., miCH. Ct. r. 3.950(D)(2)(c) (2003); In the Interest of T.R.B., 109 Wis. 2d 179,191, 325 N.W.2d 329, 334 (1982) (requiring heavier burden of clear and convincing evidence).
15 See, e.g., State v. Coleman, 271 Kan. 733, 734-38, 26 P.3d 613, 615-18 (2001); State v. R.G.D., 108 N.J. 1, 11-12, 527 A.2d 834, 839 (1987); Commonwealth v. Moyer, 497 Pa. 
643, 646-47, 444 A.2d 101, 102-03 (1982); Commonwealth v. Romero, 504 Pa.124, 137-39, 470 A.2d 498, 505-06 (1983).
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•	 Making a Record

 ° The defender should make sure there is an adequate record kept during the transfer hearing for pur-
poses of appeal. If there is a possibility of reversible error, the record is critical for appeal. Therefore, 
the transfer proceeding should not be considered informal - the defender should request that docu-
ments relied on by the court or either party be properly marked for identification.

 ° The defender should state on the record the grounds upon which he or she is opposing the transfer.

 ° Depending on the jurisdiction, some important arguments to make on the record are:

a. The charged offense was not committed with the severity to justify a transfer.

b. The youth’s prior record does not warrant a transfer.

c. Probable cause was not established.

d. The statutory basis for transfer was not satisfied.

e. The youth is amenable to treatment offered through juvenile court.

•	 Evidentiary Rules

 ° Similar to dispositional hearings, hearsay is usually admissible at the transfer hearing. Some juris-
dictions do not follow this rule, however, and the defender should be familiar with evidentiary rules 
for transfer hearings in his or her jurisdiction.  

a. Some jurisdictions do not admit hearsay on all issues. For instance, hearsay may be admissible 
to show that the youth is not amenable to treatment. However, in many jurisdictions hearsay is 
not admissible to prove probable cause.16 

 ° Many jurisdictions allow evidence that should be suppressible at trial because it was obtained in 
violation of the state or federal Constitution (e.g., statements, tangible evidence) to be admitted at 
the transfer hearing.17 The defender should challenge the admission of such evidence, given that the 
Supreme Court of the United States has never approved this practice.  

 ° Even where hearsay or proffers are permissible, defenders should nonetheless object to the admis-
sion of such evidence or proffers that are unreliable, irrelevant or overly prejudicial. Similarly, 
defenders may consider putting on live witnesses even if just to lay the foundation for a piece of 
evidence rather than relying exclusively on a proffer or hearsay.

B. Deciding What Issues to Contest

•	 The defender should carefully consider what issues to contest at the transfer hearing. For example, 
seriousness of the crime charged and amenability to treatment are two of the most prevalent factors. 

•	 It may be better for the defender to focus on one issue, especially if it is likely that the youth will lose 
on another one in particular. For instance, if the defender knows that the prosecution has more than 
enough evidence to prove probable cause, the defender should focus on the youth’s amenability to treat-
ment. Time spent on evidence of probable cause may then be focused on discovery.

16 See, e.g., In the Interest of P.W.N., 301 N.W.2d 636, 640 (N.D. 1981); In the Interest of S.M.P., 168 W. Va. 626, 629-30, 285 S.E.2d 408, 410 (1981) (per curiam).
17 See, e.g., In the Interest of J.G., 119 Wis. 2d 748, 350 N.W.2d 668 (1984).
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•	 In some jurisdictions, the seriousness of the offense alone is enough for transfer. In such jurisdic-
tions, the defender should always argue against probable cause and severity of the crime. However, 
the defender should still argue that more must be shown for transfer to occur, such as lack of amena-
bility to treatment.18

C. Putting on Affirmative Evidence

•	 Arguing Amenability to Treatment

 ° The defender may want to present evidence that proves the client needs treatment and would 
benefit from services and programs available in juvenile court. However, the juvenile court judge 
determining transfer may end up being the sitting judge at a bench trial. The defender runs the risk 
of proving the client needs rehabilitative services to the extent that the juvenile judge’s adjudicatory 
decision may be colored (consciously or unconsciously) by his or her belief that the juvenile needs 
rehabilitative treatment.  

•	 Retaining an Expert 

 ° The defender may want to retain a psychologist or psychiatrist for the transfer hearing who has 
evaluated the client, previously treated the client or is currently seeing the client. The expert can 
be used to testify on the client’s behalf or may just be retained for the purposes of conducting an 
independent evaluation.    

a. Should the defender choose to retain an expert for independent evaluation, the defender should 
object to the prosecution’s request to obtain a copy of the expert’s report before the transfer 
hearing, arguing that it is protected as work product under the attorney-client privilege and Fifth 
Amendment privilege against self-incrimination, and is not discoverable until the client decides 
to rely on the report or until the expert testifies about the report during the client’s defense in 
court.  Counsel should be clear on the reverse-discovery rules within the jurisdiction before 
engaging the expert.  

 ° Social workers and doctors who are familiar with the particular juvenile treatment programs that the 
defender is advocating for at the transfer hearing should testify as experts and relate those pro-
grams to the client’s treatment needs. This would support the youth’s amenability to rehabilitation.  

 ° List of other potential witnesses:

a. Detention staff

b. School officials

c. Juvenile and adult facility personnel

d. Mental health experts

18 See, e.g., In the Interest of E.M., 198 Ga. App. 729, 731-32, 402 S.E.2d 751,752-53 (1991) (reversing a ruling of transfer to adult court because, although the state proved 
probable cause, the statutory criterion that the transfer be in “‘[t]he interests of the child’” “subsume[s]” a requirement of non-amenability to treatment and “the State did not 
meet its burden to prove appellant’s non-amenability to juvenile treatment”); In the Matter of the Welfare of Dahl, 278 N.W.2d 316 (Minn. 1979) (unless statute so provides, the 
age of the juvenile and the seriousness of his or her alleged crime alone are insufficient to justify transfer) (superseded by statute, see In the Matter of the Welfare of S.R.L., 
400 N.W.2d 382, 382 (Minn. App. 1987)); A Juvenile v. Commonwealth, 380 Mass. 552, 405 N.E.2d 143 (1980) (transfer was improper when based only on the seriousness of the 
crime and inadequacy of existing facilities); In the Interest of Patterson, 210 Kan. 245, 499 P.2d 1131 (1972) (court must find that youths are not amenable to rehabilitation and 
treatment); but see In the Matter of the Welfare of Givens, 307 N.W.2d 489 (Minn. 1981).
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Practice Tip

Transfer hearings are very involved and require a lot of time from the defense attorney. It would 
be good to enlist the aid of law students, social workers and other mitigation specialists who can 
assist the defender.

•	 Defense Against the Charges

 ° The youth may be able to testify at the transfer hearing in his or her own defense without the risk 
of such testimony being used against the youth in the prosecution’s case-in-chief at trial. See, e.g., 
iOwa CODe ann. § 232.45(11) (West 2000). Defenders should be extremely cautious when deciding 
whether a youth should testify. This decision must be strategic. 

a. If the youth does testify at the transfer hearing, the statement may be used for impeachment at 
trial. Another consideration is that the youth’s version of events may tip off the prosecutor, who 
will focus on disproving that version at trial.  

D. Statement of Reasons

•	 The judge must give the reasons for his or her decision at the transfer hearing, an essential requirement 
of due process. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 489 (1972); Wolff v. McDonnell, 418 U.S. 
539, 564-65 (1974).

•	 Specifically, a youth is entitled to a statement of reasons for the juvenile court’s decision on the record 
as a condition of a valid transfer order. Kent v. United States, 383 U.S. 541 at 557. Transfer to adult court 
is a “critically important” proceeding where any reviewing court must be provided with the juvenile 
court’s “statement of the reasons motivating the waiver including, of course, a statement of the relevant 
facts.”  Id. at 561.

•	 The defender should inform the judge that due process requires the facts and reasons supporting the 
transfer decision, which is something more than just reciting the language of the transfer statute.  

V. Developmental Considerations in Transfer 

A. Implications of Adolescent Development on Transfer Policies

•	 Many developmental and legal scholars argue that certain psychosocial characteristics of adolescence 
(susceptibility to peer influence; tendency towards more risky behaviors; lack of future orientation; lower 
impulse control19) should mitigate the culpability of young offenders because their decision-making 
capacities are often still immature and not fully developed.20 However, this is a broad generalization and 
meant to challenge overarching policies, such as automatic transfer, that forgo individualized assess-
ments of youth. 

B. Implications of Adolescent Development on Transfer Hearings

•	 Using a developmental framework within a transfer hearing argument is one particular strategy for chal-
lenging the transfer of a youth to adult court. Forensic evaluations and/or an extensive psychosocial history 
of a youth may provide an individualized account of how he or she demonstrates that his or her immature 
decision-making is indicative of adolescence, but simultaneously illustrates a capacity for change. 

19 Laurence Steinberg et al., Are Adolescents Less Mature than Adults? Minors’ Access to Abortion, the Juvenile Death Penalty, and the Alleged APA “Flip-Flop’, 64 am. PsyCHOlOgist 583 (2009). 
20 Laurence Steinberg & Elizabeth Scott. Less Guilty by Reason of Adolescence:  Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 am. 
PsyCHOlOgist  1009 (2003). 
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•	 Using a developmental framework in arguing “seriousness of the offense”

 ° Unfortunately, it may be difficult to apply a developmental framework to the offense without incrimi-
nating the youth. In some jurisdictions, defenders are faced with arguing against the “seriousness of 
the offense” by deconstructing the client’s role in the offense. If this strategy is determined to be the 
best course of action, a developmental perspective can be useful.

 ° By highlighting the important psychosocial characteristics of adolescence (susceptibility to peer 
influence; tendency towards more risky behaviors; lack of future orientation; lower impulse control)21 
and drawing parallels between those and the circumstances surrounding the youth’s role in the 
offense, a defender may be able to mitigate the “seriousness” of the youth’s involvement in the of-
fense. For example, we know that peers often magnify risky behaviors in adolescents. If this was an 
offense committed within a group, the role of peers may be highlighted. 

 ° Developmental immaturity magnified by learning disabilities or trauma may be important to consider 
in mitigating the youth’s involvement in the offense. 

•	 Using a developmental framework in arguing “amenability to treatment”

 ° The defender may highlight that adolescents in general tend to have poor decision-making capaci-
ties due to psychosocial factors such as susceptibility to peer influence and lack of future orienta-
tion. However, adolescence is a time of plasticity and malleability, and an important time in which 
youth are acquiring the skills and capacities needed to make better decisions and use sound judg-
ment. Most youth will mature into responsible adults.22 

 ° The defender may highlight that adolescents, in general, are gradually establishing a sense of identity 
and often experiment with different “styles” or “behaviors.” Peers are often extremely influential in this 
process. It may help to frame a client’s behaviors from this perspective, so his or her individual charac-
teristics are not seen as “fixed” and/or “immutable,” but as a part of a developmental stage. 

 ° Forensic evaluations and comprehensive psychosocial histories will be critical to individualize the 
general developmental arguments. The defender may emphasize specific examples of how the 
behavior that has brought a client in contact with the justice system may be partially explained by a 
generalized view of adolescence. 

 ° It will be equally important to address issues specific to the client (learning disabilities, substance 
abuse, child maltreatment) and how developmentally appropriate programs working in conjunction 
with the juvenile court can best address these issues. 

21 See Steinberg, supra note 19; Steinberg & Scott, supra note 20.  
22 Terrie E. Moffit, Adolescent-Limited and Life-Course-Persistent Antisocial Behavior:  A Developmental Taxonomy, 100 PsyCHOl. rev. 674 (1993).



JTIP  Unit VII: Transfer to Adult Court20 

•	 Using a developmental framework to challenge the assumption that “public safety” would 
benefit from transfer to the adult court

 ° Adult sentences do not necessarily serve the community’s interest over the long term. Two of the 
most rigorous and comprehensive studies on transfer and recidivism have provided evidence to 
support the inadequacy of adult penal sanctions in preventing recidivism of youth.23 Both studies 
avoided selection bias by matching youth tried in juvenile court and youth tried in adult court on sev-
eral factors including seriousness of the offense. For youth sentenced in adult court, Jeffrey Fagan’s 
study found significantly higher recidivism rates. Lonn Lanza-Kaduce and colleagues replicated 
Fagan’s findings in a similar study in Florida and also found that those youth who were exposed to 
juvenile residential programs re-offended significantly less often than those youth sentenced to jail 
in adult court.

 ° Ultimately, adolescence is a developmental stage where youth learn important skills that facilitate 
psychosocial maturity and a healthy transition into adult roles and responsibilities. In order to make 
this transition successful, rehabilitation should provide an optimal environment that facilitates the 
attainment of important developmental tasks necessary to maturing into a responsible and self-
sufficient adult. Overly punitive sanctions may potentially “arrest” development and sabotage a suc-
cessful transition from adolescence to adulthood.24 In addition, adult prisons often lack the manage-
ment and programming capabilities to address developmental, mental health, physical safety and 
educational needs critical to a youth’s development and desistence from future criminal activity.25 

 ° Critical to the two arguments above is linking the connection between adolescents’ 
vulnerabilities in general and your client’s vulnerabilities in particular. This may require 
discussion of the client’s immaturity, mental health or educational issues that may make them par-
ticularly susceptible to adult criminogenic environments. Such vulnerabilities may actually increase 
the likelihood the youth will reoffend, subsequently increasing the risk to public safety.  

VI. Appealability of Transfer26  

•	 Unfortunately, there is no uniform rule about when an appeal must be heard after a transfer decision 
is made. Some jurisdictions allow for transfer decisions to be reviewed immediately after the transfer 
hearing and before the adult trial is resolved. Other jurisdictions allow claims of error only to be raised 
after trial in an appeal from conviction.

Note To Trainer
The trainer should emphasize that the defender should consult with the client about whether 
or not to appeal the transfer decision. Whether or not to appeal is ultimately the client’s 
decision to make.  

23 Jeffrey Fagan, The Comparative Advantage of Juvenile Versus Criminal Court Sanctions on Recidivism Among Adolescent Felony Offenders, 18 L. & POl’y 77 (1996);lOnn lanza-kaDuCe et al., 
Fl. DeP’t OF Juv. Just., Juvenile transFer tO Criminal COurt stuDy:  Final rePOrt (2002), http://www.prisonpolicy.org/scans/juveniletransfers.pdf. The CDC conducted a systematic review of studies 
on transfer, including the above mentioned studies.  They came to the conclusion that “Available evidence indicates that transfer to the adult criminal justice system typically increases rather 
than decreases rates of violence among transferred youth. …On the basis of these findings, the Task Force recommends against laws or policies facilitating the transfer of juveniles to the adult 
criminal justice system for the purpose of reducing violence. See Angela McGowan et al., Effects on Violence of Laws and Policies Facilitating the Transfer of Youth from the Juvenile to the Adult 
Justice System:  A Report on Recommendations of the Task Force on Community Preventive Services: A Systematic Review, 43 am. J. Prev. meD. S7 (2007), http://www.thecommunityguide.org/
violence/mcgowanarticle4.pdf.  
24 Laurence Steinberg et al., Reentry of Young Offenders from the Justice System: A Developmental Perspective, 1 yOutH viOlenCe & Juv. Just. 1, 21 (2004), http://www.policyarchive.org/
handle/10207/bitstreams/20680.pdf.
25 Jennifer Woolard et al., Juveniles within Adult Correctional Facilities:  Legal Pathways and Developmental Considerations, 4 int’l J. OF FOrensiC mental HealtH 1 (2005). 
26 Hertz, supra note 4, at 258-59.
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•	 Some jurisdictions allow the youth to challenge a transfer decision on appeal after an adult criminal 
court conviction.27

•	 Other jurisdictions require that the youth file an appeal taken directly from the juvenile court order – other-
wise, the youth loses the right to review that order should he or she fail to make such a timely appeal.28 

•	 States vary as to whether a transfer order is considered an appealable “final order” or is deemed an 
interlocutory order. If it is an interlocutory order, states differ on whether it is appealable.29

27 See, e.g., State v. Grenz, 243 N.W.2d 375, 381 (N.D. 1976); Alaniz v. State, 2 S.W.3d 451, 451-53 (Tex. App. 1999); State v. Kells, 134 Wash. 2d 309, 313, 949 P.2d 818, 820 (1998).
28 See, e.g., State v. Harwood, 98 Idaho 793, 795, 572 P.2d 1228, 1230 (1977).
29 Compare, e.g., In the Interest of Clay, 246 N.W.2d 263, 264 (Iowa 1976) (transfer order is “not a final judgment from which appeal could be had as a matter of right”), with In re 
Welfare of I.Q.S., 309 Minn. 78, 82, 244 N.W.2d 30, 35 (1976) (“referral decision is a final order and therefore appealable by either the state or the subject juvenile”).
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E You are being provided with a highly condensed sample 

probation report for Christopher Field. This report will 
be submitted to the juvenile court judge in your jurisdic-
tion for an upcoming transfer hearing in his case. You 
are Christopher’s defender. Please take 5 to 7 minutes 
to read over the report and outline the steps you would 
take to adequately prepare for the transfer hearing. As 
you do so, consider the following questions:

1. What investigation will you conduct to prepare for 
the transfer hearing?

2. Will you seek any evaluations? If so, what evaluations? 

3. What witnesses do you expect the government to call? 

4. What witnesses will you call?   

5. What are some preliminary theories against transfer?

PARTICIPANT INSTRUCTIONS

VI. Forensic Exercise

This exercise is conducted in two parts: Part 1: Preparing for the Transfer Hearing centers on an interactive discussion 
of the fact pattern provided, while Part 2: Cross of a Government Witness at the Transfer Hearing has the participants 
prepare and conduct a cross-examination for a transfer hearing.

Note To Trainer

The trainer should distribute the Handout for Part 1 only to the participants and give them five 
minutes to review the probation report. The trainer should then facilitate a 15-minute discus-
sion about ways to prepare for the transfer hearing using the Discussion Points that follow as a 
guide. The Handout for Part 2 should not be distributed until after the discussion.    

PART 1: Preparing for the Transfer Hearing
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PROBATION REPORT FOR CHRISTOPHER FIELD

Age: 16
School: East Senior High School
Grade: 9th

Performance: He is failing most of his classes.
Attendance: 7 unexcused absences this year 

Instant Offense:
Arrested: December 14 YR-1 
Charge: Assault with a Dangerous Weapon (knife), Aggravated Assault

Government’s Allegation: 
On December 14, YR-1 at the high school football game, police observed a large crowd gathered and making 
a great deal of noise under the bleachers. Several officers ran to the scene and observed Christopher Field 
stabbing the complainant repeatedly with a knife. The officers broke up the fight, called for an ambulance 
and took Christopher into custody. The officers interviewed a few of the students, all of whom reported that 
they observed a verbal argument between Christopher and the complainant, but that Christopher took the first 
swing. The complainant did not have a knife or any other weapon. Christopher was arrested. Medical records 
reveal that the complainant was unconscious upon arrival at the hospital, but will survive. The complainant 
suffered multiple stab wounds to his arms, face and torso. His face will likely be permanently disfigured. 

Youth’s Statement:
While at the high school football game, this guy was talking smack about our team. He was some kid from the 
other team’s school, I think. I told him to be quiet and to respect the home team. The kid then threatened to 
mess me up. I laughed and told him to try. Then he came at me with a screwdriver he pulled from his pocket. I 
pulled out a small knife I had in self-defense. I cut him on the arm as he lunged at me. He then really attacked 
me and we began to fight. The next thing I knew a few officers approached me and I was placed under arrest.  

Prior Court Involvement: 
Christopher was arrested for possession of marijuana last year. Christopher was initially placed in a diversion 
program, but he continued to test positive for marijuana during random spot tests and was ultimately charged 
in the matter. Christopher pleaded guilty and recently completed nine months of probation; however, he still 
continues to test positive for marijuana.  

Summary of Family History:  
Christopher lives with his mother and sister in a two-bedroom apartment. The family has resided here for two 
years. The household is supported by the mother’s income. Christopher’s father passed away five years ago. 
The mother describes her home life as fine. She is currently employed as a waitress at a local chain restaurant. 
She was unemployed last year. The mother denies any drug or alcohol use and does not have a criminal record.  

The mother reports that Christopher has always been a good child and did not require extreme measures 
of discipline.  
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The Youth’s Development:
According to his mother, Christopher has not reached developmental milestones appropriately. Christopher 
was placed in special education at an early age. He was held back one year in middle school.  

The mother describes Christopher’s friends as being nice, but admits that she does not know many of them. 
Christopher recently has been “hanging out all night.” The mother does not know where Christopher goes. The 
mother feels that peer pressure is a factor in his recent maladaptive behavior.

Christopher enjoys playing basketball and going to the movies. Christopher plans to obtain his diploma or GED 
and seek gainful employment.  

School History: 
Christopher has been a special education student since the 5th grade. He has an Individual Education Plan (IEP) 
that is updated each year, with quarterly progress reports. Unsuccessful completion of the 6th grade resulted 
in Christopher being held back one year. He recently entered East Senior High this past year and has a new 
IEP. The school counselor reports that Christopher is not progressing in his plan and does not participate in the 
services that are offered to him. His grades remain low and he does not show interest in improvement.

Drug Use: 
Christopher tested positive for marijuana. He admits to frequent marijuana use.

Evaluation: 
Christopher does not seem very remorseful for his actions. He says that he never meant to hurt the complain-
ing witness, but that the complaining witness had it coming to him. He has not learned to manage his anger. 
Christopher’s mother has not punished him for his behavior and continues to let Christopher do whatever he 
wants and go wherever he wants.  

Christopher continues to use drugs and does not participate in the services offered through his IEP at school. 
Christopher’s behavior does not support amenability to treatment.  

Recommendation:

We respectfully recommend that Christopher Field be transferred to the jurisdiction of adult criminal court.  
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The trainer should lead an interactive discussion with the participants using the questions posed to them in 
the Handout as a guide.  Trainers may wish to list out the brainstormed ideas on an overhead projector or 
white board to facilitate the discussion.

1.  What investigation will you conduct to prepare for the transfer hearing?

2.  Will you seek any evaluations? If so, what evaluations? 

3.  What witnesses do you expect the government to call? 

4. What witnesses will you call?   

5. What are some preliminary theories against transfer?

QUICK BRAINSTORMED LIST OF INVESTIGATION TO PURSUE WITH DETAILS TO FOLLOW

People to Interview 

•	 Christopher

•	 Mother and any other relative she recommends

•	 Special education teacher 

•	 Other teachers he likes 

•	 School counselor 

•	 Probation officer

•	 Complaining witness

•	 Other students who may corroborate Christopher’s version of the facts 

•	 Police officers who made the arrest 

•	 Attorney who represented Christopher in previous juvenile case 

•	 Potential experts – any psychological concerns that would lead Christopher to feel more threatened 
than other young people 

•	 Any prior coaches, mentors or others who have worked with Christopher before 

•	 Any likely government experts 

Records to Gather

•	 School records including: attendance records, disciplinary records, report cards, any and all psychological 
evaluations, all special education records, the most recent IEP and prior IEPs and IEP progress reports

•	 Existing evaluations (psychological evaluation)

DISCUSSION POINTS
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•	 Complainant’s school records

•	 Complainant’s prior juvenile adjudications or criminal convictions with police reports (may require 
release of information, subpoena or judge’s order to access confidential juvenile records)

•	 Client’s previous juvenile record with police reports

•	 Any awards received by client

•	 Letters or affidavits to address Christopher’s positive attributes

Government Likely to Call These Witnesses 

•	 Probation officer 

•	 School counselor 

•	 Expert to say Christopher not amenable to treatment 

Evaluations/Experts 

•	 Updated psychological and psychiatric evaluation, if recommended 

•	 Special education expert

•	 Medication management

•	 Expert on amenability to treatment 

•	 Expert on lack of educational and rehabilitative services in local adult prison

•	 Expert on availability of education and rehabilitative services in juvenile facilities

MORE IN-DEPTH DISCUSSION OF IMPORTANT PREPARATION GOALS

Contacting the Probation Officer

•	 After reading the probation report, the defender should consider contacting the probation officer. It 
may be in Christopher’s best interest for the defender to establish a good working relationship with 
the probation officer to potentially sway his or her opinion away from a transfer recommendation.

•	 The defender should discuss with the probation officer his or her concerns and try to understand the 
reasoning behind the recommendation. It is also an opportunity for the defender to provide any posi-
tive information about Christopher that the probation officer may not be aware of (e.g., community 
activities, involvement on school teams, involvement in recreation leagues, close ties with family 
members, etc.).

•	 If the probation officer is not interested in establishing a working relationship with the defender, the 
defender should move on to investigating the accuracy of the report.
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Investigating the Accuracy of the Probation Report

•	 The defender should go over the probation report – especially the social history – with Christopher’s 
mother and close family members. The mother and family members (and Christopher himself) may be 
able to point out any inaccuracies, exaggerations and/or omissions made by the probation officer. 

 ° The defender should speak to the mother about what kind of efforts the probation officer and the school 
made to put services in place. Did the school and probation officer tell the mother about these appoint-
ments or just Christopher? How many phone calls and office meetings were there, if any? Were the 
programs in close proximity to the family’s home? Were tokens and transportation provided?  

 ° Where possible, the defender should ask family members and family friends for letters of recommen-
dation or affidavits from individuals who are able to provide positive information about Christopher.  

•	 The defender should request all of Christopher’s school records including: attendance records, disci-
plinary records, report cards, any and all psychological evaluations, all special education records, the 
most recent IEP, prior IEPs and IEP progress reports. 

 ° The defender should then speak with school personnel regarding Christopher’s special education 
progress, or lack thereof. This includes the school counselor and Christopher’s teachers.

 ° The defender should specifically look into whether or not Christopher was provided any of the ser-
vices required by his IEP. The defender should also pay close attention to the quarterly IEP progress 
reports and make sure they do not duplicate information with just a simple change in the date.

 ° The defender should check whether adjustments were made to Christopher’s most recent IEP to 
respond to his lack of progress.

•	 The defender should pull Christopher’s prior record to check the charges, findings and disposition of 
his marijuana possession adjudication. What services was he given as part of the diversion program? 
Did they involve drug treatment/counseling? Did the juvenile judge order drug treatment/counseling 
as part of his probation?  

 ° If Christopher was never placed in a drug treatment program, the defender should argue this fact 
when discussing amenability to drug treatment at the transfer hearing. Christopher must be given 
a chance to respond to treatment before he is deemed “untreatable.”  

•	 The defender should speak with Christopher about the accuracy of the report. Christopher may be 
able to point out inaccuracies, exaggerations and/or omissions.

Retaining an Expert

•	 The defender may want to consider retaining an expert to testify on Christopher’s behalf. A psycholo-
gist or psychiatrist could testify to amenability to treatment.  

•	 An expert may testify to the dangers of incarcerating youth with adults (increase in rape, physical 
abuse, etc.).
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•	 An expert may testify to the lack of educational and rehabilitative services in the local or state prison and to 
the availability of education and rehabilitative services in the local or state juvenile justice system. 

Note To Trainer
The participants will soon discover that Christopher has been repeatedly diagnosed 
with mixed receptive-expressive language disorder that has gone unaddressed for 
years. You should circle back to this discussion in Part 2.

•	 The expert should be familiar with mixed receptive-expressive language disorder and be able to 
explain how those needs can and should be accommodated so that Christopher can excel. 

•	 The defender should also conduct extensive research on mixed receptive-expressive language 
disorder and see what impact that disorder is likely to have on Christopher’s perception of threat and 
aggression from others.  

Investigating the Factual Allegations 

•	 The defender should thoroughly investigate the factual allegations as if he or she were preparing for 
trial. Although the government is likely to establish probable cause in this case, there may be mitigat-
ing evidence to undermine the force of the government’s allegation. The investigation may also reveal 
a real, colorable claim of self-defense. 

•	 The defender should investigate the complainant’s background. It may be that the complainant has 
gang affiliations or is a bully who has gotten into many fights at school. Maybe there is support for 
Christopher’s claim that the complainant threatened and taunted Christopher. Maybe there is support 
for Christopher’s claim that the complainant lunged at him aggressively.  

•	 The defender should think about subpoenaing the complaining witnesses, but also recognize the seri-
ous strategic considerations and risks involved.

Coming Up with a Strategy

•	 The defender should decide what issues he or she will focus on at the transfer hearing.  Will the 
defender challenge probable cause (seriousness of the crime), demonstrate amenability to treatment 
or attempt both?  

•	 In this matter, the defender should focus on demonstrating amenability to treatment. Most likely the 
prosecution has enough evidence to prove probable cause that Christopher committed this crime.   

•	 The defender should also offer mitigating evidence about the offense and use the transfer hearing as 
an opportunity for discovery. 

•	 If the defender is in a jurisdiction where seriousness of the offense alone is enough for transfer, the 
defender should argue that more must be shown for transfer to occur (i.e., such as lack of amenability 
to treatment). 
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You are now being provided with a summary of what you 
learned after carefully investigating Christopher’s social 
history. You are also being provided a summary of testi-
mony given on direct examination by Christopher’s school 
counselor at the transfer hearing. Take a few minutes to 
read the summaries and think about strategies to support 
amenability to treatment. Prepare a cross-examination of 
the school counselor with these strategies in mind. Be 
prepared to perform this cross-examination.

Investigation for Transfer Hearing:

When you were appointed to represent Christopher, 
you immediately requested all of Christopher’s school 
records including: attendance records, disciplinary re-
cords, report cards, any and all psychological evalua-
tions, all special education records, the most recent IEP, 
prior IEPs, and IEP progress reports.  

From Christopher’s school records, you learned that Chris-
topher has had two psychological evaluations since he 
was placed in special education in the 5th grade. There 
were concerns that Christopher had a limited IQ and 
some behavioral issues and that an evaluation would 
better assist school educators in setting up appropriate 
services for Christopher. The first evaluation was con-
ducted while Christopher was in the 5th grade. Chris-
topher was diagnosed with mixed receptive-expressive 
language disorder. The evaluation recommended services 
to address these diagnoses that were to be provided by 

the school system through community-based programs. 
You learn that Christopher was never placed in such pro-
grams. Christopher had another psychological evaluation 
this past year and was diagnosed with the same disor-
der along with depression. Again, the evaluation recom-
mended services in the community, but to your knowledge 
nothing has been done by the school counselor to enroll 
Christopher in these programs.  

In reviewing Christopher’s IEP, you noticed that the treat-
ment plan specified tutoring in the areas of reading com-
prehension and math. However, Christopher reports that 
he never received tutoring in either subject. To his knowl-
edge, he was never asked about tutoring. Christopher’s 
grades never improved. Even more troubling is the fact that 
Christopher’s IEP has not changed in the last few years. 
No adjustments were made to his plan to address his spe-
cial education needs, nor were any services put in place to 
manage the diagnoses from his psychological evaluations.  

Direct Examination of School Counselor:

On direct examination, the school counselor testified that 
Christopher is a troubled child that has not shown improve-
ment academically or behaviorally. She reported that Chris-
topher is a special education child who does not show an 
interest in school, is disruptive in class and continues to 
receive failing grades. She stated that Christopher was not 
receptive to assistance offered by the school through his 
IEP and has never shown a desire to change.  

PARTICIPANT INSTRUCTIONS

PART 2: Cross of a Government Witness at the Transfer Hearing

Note To Trainer

At the conclusion of the discussion, the trainer should hand out Part 2: Cross of a Government 
Witness at the Transfer Hearing. If the group is large and if there are enough trainers, this 
exercise may work best in small breakout groups, each observed by a trainer.  Regardless of 
the configuration, the trainer should give the participants 10 minutes to prepare a cross-exam-
ination of the teacher. In the remaining 15 minutes, the trainer should have the participants 
conduct part of the cross-examination (another participant may play the role of the witness). 
Having participants only conduct one chapter or section of the cross-examination will provide 
more people with the chance to get on their feet. A sample cross-examination is provided as 
part of the Discussion Points that follow to guide the trainer in providing feedback. The trainer 
may also consider modeling part of the cross-examination at the end of the session.

Time permitting, the trainer should ask the participants to stand up and deliver a portion of their 
argument based on the examination of the teacher.
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Counselor hasn’t known Christopher long:

•	 East Senior High School includes 9th through 12th graders, correct?

•	 You met Christopher when he started at East Senior High?

•	 Christopher is in the 9th grade?

•	 School started in August?

•	 You have known Christopher for just about four months?

IEPs are supposed to be adjusted to meet the needs of each student:

•	 You counsel many of the special education students at East High?

•	 Christopher is a special education student?

•	 You counsel Christopher?

•	 You help develop Individual Education Plans, or IEPs, for special education students?

•	 You help coordinate IEP meetings? 

•	 IEPs are specialized plans based on a student’s needs?

•	 You and the student’s teachers convene to discuss the student’s needs?

•	 These needs are carefully considered during the planning process?

•	 Services are identified to meet the student’s needs?

•	 Appropriate services are identified?

•	 Appropriate services are put in place to address these needs?

•	 IEPs are updated? 

•	 They are updated each year?

•	 They are adjusted when the student’s needs are not adequately being addressed?

•	 For instance, if a student’s grades in one subject are still low, you will adjust the IEP? 

•	 And if a student’s diagnosed communication disorder did not improve, an IEP should be adjusted, correct?  

The IEP barely changed from last year:

•	 You helped develop the most recent IEP for Christopher?

•	 That was not the first IEP developed for Christopher?

•	 You were aware that Christopher has been a special education student since the 5th grade?

•	 In fact, Christopher has had IEPs since the 5th grade?

DISCUSSION POINTS
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•	 You had a chance to review Christopher’s prior IEPs?

•	 You reviewed his IEP from the 8th grade?

•	 That IEP indicated that he had trouble in math? 

•	 And that he had trouble in reading comprehension?

•	 It recommended that Christopher receive tutoring?

•	 That IEP indicated that he had anger management issues?

•	 It recommended that Christopher receive counseling? 

•	 Counseling in a community-based program?

•	 The most recent IEP also recommends tutoring in math? 

•	 And reading comprehension?

•	 The most recent IEP also recommends the same anger management counseling?

•	 In fact, the most recent IEP really is not much different from Christopher’s IEP in 8th grade?

•	 You stated on direct that Christopher’s grades had not improved?

•	 You also stated on direct the Christopher’s behavior had not improved?

•	 Yet his most recent IEP does not reflect an adjustment to address these issues, correct?

Christopher never received tutoring or counseling:

•	 As already stated, Christopher was supposed to receive tutoring in math? 

•	 And reading comprehension, according to his IEP?

•	 Yet, Christopher never did receive tutoring? 

•	 In either subject, did he?

•	 Christopher did not receive counseling for anger management either?

The psychological evaluation was ignored:

•	 When Christopher started at East High, his records were transferred with him from his previous school?

•	 And his previous records contained a psychological evaluation?

•	 And that evaluation indicated that Christopher had mixed receptive-expressive language disorder?

•	 Nothing in the records indicated that treatment was provided to Christopher to address this 
disorder, correct?

•	 You ordered that Christopher receive a new psychological evaluation when he started at East High?

•	 You eventually received results from that psychological evaluation?
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•	 You received those results in September?

•	 That was around the time you were updating Christopher’s IEP?

•	 That evaluation again diagnosed Christopher with mixed receptive-expressive language disorder?

•	 As well as depression?

•	 The evaluation recommended that Christopher receive special services to accommodate the mixed 
receptive-expressive language disorder?

•	 And to address the depression?

•	 These services are available at the community-based level?

•	 And they are available through the school?

•	 Yet, Christopher has not been enrolled in any of these programs, has he?

School did not make much effort to engage Christopher:

•	 It is your testimony today that Christopher did not make himself available for services?

•	 You have been a counselor at East High for 20 years?

•	 You have worked with a lot of special education students?

•	 Many of them are embarrassed about having special needs?

•	 Many of them do not like to ride the special school bus?

•	 Many of them do not like to be in special classes?

•	 Many of them do not like to be pulled out of class for special meetings?

•	 Or to stay after school where their peers can see them?

•	 When you decided to offer services to Christopher, you decided to offer them at school?

•	 You did not have a meeting with his mother when you made that decision?

•	 You did not tell his mother that the services were also available in the community?

•	 You did not tell Christopher that the services were also available in the community?

•	 When Christopher refused to come to the special class to accommodate his disorder, you did not 
notify his mother?

•	 You did not reconvene the IEP meeting to figure out how to address this issue?


