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JTIP Unit VI: Pretrial Decisions
Lesson 16, Guilty Pleas  (2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the law relating to guilty pleas, learn how and when to advise youth in deciding wheth-
er to enter a plea and ensure that the youth makes only knowing, voluntary, and intelligent waiver of the right to trial. 

Objectives
Juvenile defender will:

•	 Understand the obligation to provide effective assistance of counsel during the plea negotiation stage;

•	 Understand that the decision to accept or decline a plea offer is ultimately the decision of the client;

•	 Understand significant consequences and disadvantages of guilty pleas, including all long-term  
collateral consequences;

•	 Develop skills and strategies to assist youth in weighing the advantages and disadvantages of plea or trial;
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•	 Understand the mechanics of entering a plea and the minimum requirements of a plea colloquy in juvenile 
court to ensure that a youth’s waiver of the right to trial is knowing, voluntary, and intelligent;

•	 Be able to prepare client for the colloquy at the plea hearing;

•	 Understand the law regarding withdrawal of a guilty plea;

•	 Understand ethical duty to ensure client’s expressed interests are adhered to in plea offers; and

•	 Be able to fully advise and counsel client regarding a plea offer to ensure the decision is knowing and voluntary. 

Training Materials:
•	 Forensic Exercise

Supplemental Materials: 
•	 Missouri	v.	Frye, 132 S.Ct. 1399 (2012)

•	 Lafler	v.	Cooper, 132 S.Ct. 1376 (2012)

•	 State	of	Washington	v.	A.N.J., 225 P.3d 956 (2010)
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Trainer’s Overview

I. Guilty Pleas: The Law (10 minutes)

•	 The trainer should review the law of guilty pleas and ensure that participants understand their constitutional 
obligation to provide effective assistance of counsel at the plea negotiation stage. The trainer should also 
ensure that participants know the necessary elements of a plea colloquy and the rights a client waives when 
entering a plea. The training will include: 

A. Right to Effective Assistance of Counsel

B. Knowing, Voluntary, and Intelligent Waivers 

C.	 Alford Pleas 

II. The Decision: Plea or Trial? (20 minutes)

•	 The trainer should review the advantages and disadvantages of guilty pleas and walk participants through 
counseling a client using the Cost-Benefit Analysis.

A. Advantages of a Plea in Juvenile Cases

B. Disadvantages and Consequences of a Plea

C. Framework for the Plea Decision – the Cost-Benefit Analysis

III. Negotiating the Plea (10 minutes)

•	 The trainer should review the process of plea negotiation and ensure participants know the bargaining factors 
most important to a juvenile plea negotiation. The discussion will include:

A. Timing of Plea Negotiations 

B. Discovery

C. Points of Negotiation

D. Memorializing the Plea Agreement 

IV. Plea Counseling with the Youth Client (10 minutes) 

•	 The trainer should underscore the importance of the lawyer as counselor and advisor in the plea discussion and 
ensure that participants understand that it must be the client’s decision whether or not to accept a plea. 

A. Advising the Client 

B. Advice and Persuasion vs. Manipulation 

C. Ethics: Pleading Guilty While Maintaining Innocence

D. Parents and the Plea Decision 
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V. Plea Colloquy: Preparing the Client for the Plea Hearing and the Colloquy (10 minutes)

•	 The trainer should engage participants in a discussion about how to prepare a client for a plea.  

A. The Colloquy

B. Preparing the Client for the Colloquy

C. The Plea Hearing  

D. When a Guilty Plea ‘Breaks Down’ and the Judge Rejects the Plea

VI. Withdrawing or Vacating a Guilty Plea  (5 minutes)

•	 The trainer should ensure that participants understand the legal grounds for vacating or withdrawing a plea. 

A. Withdrawing a Valid Plea

B. Vacating an Invalid Plea 

VII. Appellate Rights After a Guilty Plea (5 minutes)

•	 The trainer will ensure that participants understand youths’ appellate rights after entering a plea. 

VIII. Forensic Exercise: Guilty Pleas (50 minutes) 

•	 There are three parts to the Forensic Exercise. The trainer should distribute the Handout with the fact pattern 
and the instructions to the first exercise and give the participants time to read the case materials and begin to 
think about how they will proceed. The trainer will then use the instructions in each part to facilitate the activi-
ties. For each part, the trainer should also use the Discussion Points to guide the debriefing of each exercise.

•	 Part 1: Negotiating the Plea. The trainer should divide the participants in half, with half playing the role of 
defender and the other half playing the role of prosecutor. In this part the defenders will meet with the pros-
ecutors and attempt to negotiate the desired plea. 

•	 Part 2: Evaluating the Offer from the Government. The participants should then spend time alone evaluat-
ing the offer provided in the case materials and think about how to explain it to the client and the parent. The 
participants will then role-play a counseling session with the client, helping him or her decide whether or not 
to take the plea. The trainer will then reconvene the participants, asking those who played the role of client to 
describe some of the counseling techniques the defender used particularly well.  

•	 Part 3: Preparing Your Client for the Plea. After the counseling session, in Part 2, the defenders should 
moot the clients for the plea colloquy with the judge. 
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Trainer Notes
I. Guilty Pleas: The Law

A. Right to Effective Assistance of Counsel

•	 In March 2012, the United States Supreme Court issued two opinions holding that defendants in 
criminal cases have a right to effective assistance of counsel in plea negotiations. The two 5-4 opinions, 
Missouri	v.	Frye, 132 S.Ct. 1399 (2012) and Lafler	v.	Cooper, 132 S.Ct. 1376 (2012), are noteworthy for a 
number of reasons. 

 ° In both cases, the Court pointed out that the overwhelming amount of criminal cases are resolved 
through plea agreements (97% of federal cases and 94% of state cases), which makes effective 
assistance of counsel critical. 

 ° The Frye Court noted, “The reality is that plea bargains have become so central to the administration 
of the criminal justice system that defense counsel have responsibilities in the plea bargain process, 
responsibilities that must be met to render the adequate assistance of counsel that the Sixth 
Amendment requires in the criminal process at critical stages.” Frye, 132 S.Ct. at 1407. 

 ° The Court further commented, “In today’s criminal justice system, therefore, the negotiation of a plea 
bargain, rather than the unfolding of a trial, is almost always the critical point for a defendant.” Id

•	 Duty to Communicate Plea Offer: In Missouri	v.	Frye, the United States Supreme Court held that 
counsel has a duty to communicate to the client formal plea offers to the accused. 

 ° The defendant in Frye was charged with driving with a revoked license (a felony for which he had 
been convicted three times before), which carried a maximum sentence of four years. The prosecu-
tion sent the defendant’s attorney a letter offering to reduce the charges to a misdemeanor and 
recommend a sentence of 90 days incarceration, setting an expiration date for the offer. The defense 
attorney neglected to communicate the offer to the defendant. 

 ° The defendant subsequently pleaded guilty with no agreement and was sentenced to serve three 
years in prison. He later filed a post-conviction petition alleging that his lawyer was ineffective for 
failing to communicate the plea offer, which he would have accepted. 

 ° The United States Supreme Court held that Mr. Frye was entitled to effective assistance of counsel at 
the plea stage and that failure to communicate the plea could be ineffective assistance of counsel. 

Caution

The Frye Court noted that formal offers can be documented and made part of the record at 
later plea proceedings or before trial. This does not, however, mean that an attorney should 
disclose privileged communications with the client. While a court can inquire as to whether a 
plea offer has been extended and rejected, this is not an invitation for an attorney to tell the 
court that a plea was recommend to the client and rejected.  
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•	 Duty to Provide Competent Advice: In Lafler	v.	Cooper, 132 S.Ct. 1376 (2012), the United States 
Supreme Court found ineffective assistance of counsel where a lawyer erroneously advised his client as to 
the state of the law and the client rejected a plea based on that false information.

 ° In this case, the defendant was charged with assault with intent to murder and three other charges. 
The State offered to dismiss two of the charges and recommend a sentence of 51-85 months in 
prison on the other two charges.  The defendant communicated to the court his willingness to accept 
the offer.  However, on the advice of his attorney, who erroneously told him that the State would 
not be able to prove intent, he ultimately rejected the offer. He was subsequently convicted on all 
charges and was sentenced to 185-360 months in prison. 

 ° After his claim that he was denied effective assistance of counsel was rejected in the state courts, 
the defendant filed a habeas petition in federal court.  Applying Strickland	v.	Washington, the federal 
court found that the defendant had demonstrated that his attorney’s advice fell below a reasonable 
standard of performance and that he (the defendant) had suffered prejudice. The 6th Circuit affirmed. 
The United States Supreme Court affirmed (and remanded the case), stating, “[a]s explained in Frye,	
the right to adequate assistance of counsel cannot be defined or enforced without taking account 
of the central role plea bargaining plays in securing convictions and determining sentences.”	Lafler, 
132 S.Ct. at 1388. 

•	 These opinions highlight the importance of having an attorney’s meaningful and competent participation 
in plea negotiations. Because plea negotiations are considered to be a “critical stage of the proceed-
ings,” youth are entitled to effective representation when plea offers are made. This means that law-
yers must conduct investigations into the charges, make recommendations based on the strength of the 
State’s case and the applicable law and take care to fully explain the pros and cons of accepting a plea 
offer to a client. The duties of counsel at the plea stage were thoroughly discussed in a Washington 
Supreme Court decision, in State	of	Washington	v.	A.N.J., 225 P.3d 956 (2010).

Note To Trainer A copy of the A.N.J. decision is included in the Supplemental Materials. 

•	 Summary of the A.N.J. Case: ANJ, a 12-year-old, pleaded guilty to first-degree child molestation. Five 
weeks after he entered the plea, ANJ moved to vacate it, alleging that his attorney had been ineffec-
tive in failing to (1) advise him of the consequence of the plea, including the fact that he was subject to 
lifetime registration as a sex offender; (2) conduct an adequate investigation; (3) consult with experts; 
and (4) form a confidential relationship with him independent of his parents. The trial court denied the 
Motion to Withdraw and the appellate court affirmed. In reversing, the Washington State Supreme 
Court held that ANJ had demonstrated that his attorney had rendered ineffective assistance of counsel, 
and ANJ was prejudiced. 

 ° The opinion includes a thorough analysis of counsel’s duties to a client prior to recommending that 
he or she accept a plea agreement. The Court found it problematic that the attorney:

•	  had spent as little as 55 minutes speaking to ANJ and his parents over the course of the three 
months from arraignment to the plea hearing; 
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•	 had failed to show ANJ the written plea agreement until the day of the plea; and 

•	 did not review the plea agreement with him in its entirety. 

 ° In addition to highlighting the importance of engaging in meaningful conversations with the client, 
the Court also recognized the need for conducting a preliminary investigation into the charges. The 
Court stated, “[W]hile no binding opinion of this court has held an investigation is required, a de-
fendant’s counsel cannot properly evaluate the merits of a plea offer without evaluating the State’s 
evidence.” A.N.J., 225 P.3d at 965. The court later proclaimed, “[E]ffective assistance of counsel 
includes assisting the defendant in making an informed decision as to whether to plead guilty or to 
proceed to trial. [ ]. The degree and extent of investigation required will vary depending upon the 
issues and facts of each case, but we hold that at the very least, counsel must reasonably evaluate 
the evidence against the accused and the likelihood of a conviction if the case proceeds to trial so 
that the defendant can make a meaningful decision as to whether or not to plead guilty.” A.N.J., 225 
P.3d at 966 (citation omitted). 

B. Knowing, Voluntary, and Intelligent Waivers

The Standard and the Judicial Inquiry

•	 A youth may only enter a guilty plea after an inquiry by the judge into whether he or she is knowingly, 
intelligently, and voluntarily waiving the right to trial, to cross-examine witnesses and to remain silent. 
The record must show explicit advisements and waivers of these constitutional rights and acceptance 
of the possible consequences. Brady	v.	United	States, 397 U.S. 742 (1970); Boykin	v.	Alabama, 395 U.S. 
238 (1969).

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “What are some of the ques-
tions the judge will include in the plea colloquy with the youth?” The trainer should then use 
the following Training Notes to help guide the discussion.

•	 Generally the factors that must be covered in this judicial inquiry include:

 ° The existence of any promises or threats that might affect the voluntariness of the youth’s decision 
to enter the guilty plea.

 ° The adequacy of the youth’s consultations with defense counsel regarding the plea. 

 ° The youth’s comprehension of the possible sentencing consequences, including the maximum sen-
tence that could be imposed. 

 ° The youth’s comprehension of, and voluntary waiver of constitutional rights to:

a. The presumption of innocence 

b. The requirement of proof of guilt beyond a reasonable doubt 

c. The right to confront and cross-examine adverse witnesses 

d. The right to present a defense 
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e. The right to testify on one’s own behalf 

f. The right to appeal erroneous rulings at trial 

g. Any collateral consequences, such as the revocation of the youth’s current probation or parole

The Standard and Inquiry for Juvenile Pleas

•	 Many of the standards and procedures for entry of a guilty plea in juvenile court are identical to those 
followed in adult criminal court. 

•	 However, in some jurisdictions, the applicable statute, court rule or case law requires that judges exer-
cise particular caution to ensure that the youth understands the nature and possible consequences of a 
guilty plea. See,	e.g.,	In	re	T.E.F.,	359 N.C. 570, 574, 614 S.E.2d 296, 299 (2005).

•	 In some jurisdictions, the judge must also inquire as to:

 ° Whether the guardian has consulted with the youth concerning the plea that the youth is entering; 

 ° Whether the guardian has already consulted with defense counsel regarding the plea; 

 ° Whether the guardian understands the rights that the youth is waiving as a result of the plea and 
the possible consequences of the plea; and 

 ° Whether the guardian believes that the plea is in the youth’s best interest. 

•	 The defender has a duty to ensure the plea colloquy is conducted in developmentally appropriate 
language and to gauge the client’s understanding (e.g.,	explain back what was said in more simple 
language). The defender should intervene if the client does not appear to understand the colloquy. 

C. Alford Pleas 

•	 If the client protests his or her innocence, counsel may consider the feasibility and desirability of an 
Alford	plea. North	Carolina	v.	Alford, 400 U.S. 25 (1970). 

•	 In cases involving “Alford pleas,” the judge will seek a statement from the youth conceding that the 
prosecution’s evidence is sufficient to produce a guilty verdict. Judges taking an Alford plea will often 
ask the prosecutor and defense counsel whether they believe the requirements for a valid	Alford plea 
have been satisfied. 

•	 By an Alford	plea, a guilty plea may be constitutionally permitted when a youth maintains his or her 
innocence as long as:

 ° the youth intelligently concludes that his or her interests require entry of a guilty plea; and

 ° the record before the judge contains strong evidence of actual guilt.

•	 If Alford	pleas are permitted within the jurisdiction and are accepted by the judge presiding over the 
case, then the defender should:

 ° Make a tactical decision whether the tone of an Alford plea could undermine whatever benefits the 
youth hoped to gain with a plea (e.g.,	the judge may not be satisfied with the client’s failure to ac-
cept full responsibility and remorse during an	Alford plea).
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•	 The defender will have to consider the ethical implication of allowing a client to plead when assert-
ing his or her innocence. Most defense lawyers resolve the ethical issue by urging a client to enter an 
Alford plea only when the client’s guilt is clear and the tactical advantages of the plea are equally clear. 

II. The Decision: Plea or Trial?

A. Advantages of a Plea in Juvenile Cases

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “What does the youth gain 
by pleading guilty in juvenile court?” The trainer should then use the following Training 
Notes to help guide the discussion.

•	 Avoid transfer to adult court. 

•	 Disposition/Sentencing Concessions: The youth may benefit from judicial leniency when he or she 
pleads and demonstrates remorse. However, not every plea will lead to leniency. Counsel should always 
know the policies and practices of the judge before whom the youth will appear. The sentencing value 
of a guilty plea depends upon whether a plea will allow the youth to receive a sentencing option that is 
more lenient than the sentence the youth otherwise would be likely to receive. 

 ° For more serious offenders and recidivists for whom there is a substantial risk of incarceration, the 
youth may benefit greatly from a plea agreement in which the prosecutor agrees not to oppose a 
sentence of probation.

 ° A serious offender may also benefit from a plea to a lesser offense that limits the youth’s exposure 
to incarceration. 

 ° In some jurisdictions, a plea may increase the youth’s chances for placement in the least secure 
facility or the facility that provides the most meaningful rehabilitative services.

 ° However,	if the nature of the offense is so egregious that even probation is out of the question and the 
judge is not likely to reduce the length of incarceration, the inevitable effect of conviction is a sentence 
of incarceration, and a guilty plea will likely offer no sentencing advantages. In these cases, a guilty 
plea usually will not make a difference, and the youth has nothing to lose by going to trial.

 ° Since juvenile sentencing and disposition is indeterminate in many jurisdictions (e.g.,	commit until 
up to 21st birthday), pleading to a lesser offense in order to reduce the maximum possible sentence 
may be inapplicable.

•	 Can avoid especially harmful consequences (e.g.,	sex offender registration or deportation) if the 
plea agreement allows the youth to plea to an offense that does not trigger these consequences.

•	 Diversion/Deferred Sentencing/Specialty Courts: Many diversion options take place without a 
plea, but in some jurisdictions, a youth may be required to plea before diversion, but then be allowed to 
withdraw the plea after successful completion of the terms. These “deferred sentencing” options divert 
the youth out of the court system by expunging the adjudication and arrest records upon the youth’s 
completion of a set period of time without being rearrested. However, it is important to counsel the 
client carefully about entering a plea as a means to access a diversion program. In some jurisdictions 
the plea will not be withdrawn even after successful completion of the diversion program. Counsel must 
learn the local rules regarding diversion/deferred decisions/specialty courts.
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•	 If the prosecutor has undercharged the youth, a quick guilty plea may be advisable in order to bar the 
subsequent filing of aggravated charges. 

•	 When the youth will likely be detained for a few months prior to trial, he or she may wish to plead guilty 
in order to accelerate proceedings and shorten the time of detention. 

B. Disadvantages and Consequences of a Plea

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “What does the youth lose 
by pleading guilty? What are the possible consequences after a guilty plea?” The trainer 
should then use the following Training Notes to help guide the discussion.

•	 You may win at trial; you never know. If you plead, you’ll never find out.

•	 Potential for revocation of the youth’s probation or parole (called “aftercare” in many jurisdictions). 

•	 Enhanced Future Penalties: There is a risk that the juvenile adjudication will serve as a basis for 
exposing the youth to enhanced penalties for future offenses in adult or juvenile court. 

•	 No Benefit: There is always a risk that the client may not get the sentencing benefits that are antici-
pated after plea given the difficulty of predicting a judge’s sentence in any particular case.

•	 Immigration Consequences: There may be detrimental consequences for the client’s immigration 
status if the client is not a U.S. citizen. The defender should research the possible immigration conse-
quences of a delinquency adjudication and consider whether a guilty plea might entail, increase, avoid 
or reduce the risk of immigration consequences. 

•	 Loss of Employment or Other Opportunities: Juvenile adjudications are often discovered by pro-
spective employers, as well as by state and federal licensing agencies. 

•	 Forfeiture of Property: The State may permanently retain any property seized from the client at the 
time of arrest. When the property is important to the client and when a trial could result in acquittal and 
the return of the property, a client could reasonably opt for the chance of winning the trial and regaining 
his or her property. 

•	 Waiver of rights to appellate review: After a plea, the youth will generally not be able to appeal 
errors committed in judicial proceedings prior to the plea (unless the defender negotiates the right to 
limited appeal).

•	 Eviction from public housing: A youth’s adjudication may result in his or her family being evicted 
from public housing.  

•	 Exclusion from school: A youth may be suspended or expelled from school as result of a 
juvenile adjudication.

•	 Sex offender registration
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C. Framework for the Plea Decision – the Cost-Benefit Analysis

•	 Counsel should do a Cost-Benefit Analysis that takes into account: 

 ° The likelihood of winning the case at trial or suppressing evidence at the suppression hearing; 

 ° The benefit gained from the judge by showing remorse and taking responsibility;

 ° The chances that the judge, in the event of conviction, would penalize the youth at sentencing for 
going to trial (e.g., in the judge’s opinion the youth is wasting the court’s time);

a. The practice of penalizing for trial or imposing a “trial tax” violates the client’s Sixth Amend-
ment Privilege.

 ° The advantages that could be gained through a guilty plea;

 ° The disadvantages of plea, including lost opportunities and consequences; and

 ° The practice and policy of the judge who will receive this plea.

•	 Assessing the Likelihood of Winning at Trial: The defender should consider the following factors in 
assessing the likelihood of winning at trial – many of which are difficult to predict, such as: 

 ° The strength of the prosecution’s case (discussed further in the lesson);

 ° The strength of the defense’s case (discussed further in the lesson);

 ° The likely admissibility or exclusion of specific evidentiary items;

 ° The effect of the judge’s application of a variety of presumptions and other legal doctrines;

 ° The likelihood of a prosecution witness failing to appear for trial and the likely response of the judge 
to such failure to appear (e.g., dismissal of case for want of prosecution); and

 ° The likelihood of a key defense witness failing to appear and the impact of that witness’s absence 
on the outcome of trial.

In jurisdictions that provide jury trials to youth, counsel should also consider that the jury may “hang,” 
nullify or come to a compromise verdict of guilty on a lesser-included charge. 

•	 Assessing the Strength of the Prosecution’s Case

 ° The defender should list all of the elements of each charge the prosecution will need to prove in 
order to sustain each of the counts of the petition. 

 ° Using all available information from discovery and investigation, counsel should analyze the 
prosecutor’s ability to prove each of these elements with the witnesses, documents, and exhibits 
believed to be available to the prosecution. 

 ° The defender should consider whether the loss or destruction of the government’s evidence will 
cause the judge to grant a defense motion for sanctions, such as dismissal of the case or preclusion 
of prosecutorial witnesses whose testimony relates to the lost evidence. 
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 ° The defender should assess the likelihood that prosecution witnesses will show up for trial and 
whether the prosecution will be able to make its case without that witness. 

 ° The defender should consider factors that may tend to impeach or discredit the prosecution’s wit-
ness or evidence:

a. For example, if a witness made prior inconsistent statements to the police or in pretrial hear-
ings or to the defense investigator so that defense counsel will be able to use that statement to 
impeach the witness at trial. 

b. The defender should also assess the general strengths and weaknesses of witnesses (priest vs. 
drug dealer).

 ° The defender should consider evidentiary doctrines that favor the defense (e.g., the beyond
a reasonable doubt standard) or the prosecution (e.g., inferences and presumptions that favor 
the prosecution). 

 ° The defender should glean crucial information about prior convictions of prosecution witnesses 
through the discovery process or through investigative interviews. 

 ° The defender should obtain crucial information about prosecution witnesses through his or her own 
investigation (e.g., through regular internet searches).

•	 Assessing the Strength of the Defense Case

 ° The defender should evaluate the viability of the defense theory by considering the availability and 
persuasiveness of witnesses, exhibits, and facts that support the theory. 

 ° The defender should determine if he or she can successfully attack the prosecutor’s proof on one or 
more of the elements of the offense. (If so, the defense may be able to win a	prima	facie	motion to 
dismiss or motion for judgment of acquittal.)  

 ° The defender should consider the applicability of affirmative defenses such as alibi and self-defense 
or any mental defenses such as incompetency, insanity, and infancy. 

 ° The defender should consider practical variables such as:

a. The likelihood that defense witnesses will come to court; 

b. The likelihood that essential exhibits can be obtained; and

c. Whether a reluctant witness can be brought to court by subpoena. 

 ° The defender must also consider whether any defense witness will be impeached by the government 
with prior inconsistent statements, a prior record or other discrediting facts. 

 ° The defender should consider, on the one hand, the judge’s likely perception of the client if he or she 
testifies, and on the other, whether the judge is likely to see the client’s refusal to take the stand as 
an indication of guilt or as concealment of detrimental information.  
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 ° The defender should also consider whether facts elicited at trial will tend to prejudice the judge 
against the youth: 

a. Particularly violent or repugnant crimes such as violent sex crimes, crimes involving gruesome 
injuries to the victim or cases involving a particularly vulnerable victim such as a young child or 
senior citizen. 

i. NOTE: If the facts of the offense are likely to come out at sentencing after plea, then the 
value of the plea may be lost.

b. Additional biases that may arise in cases involving interracial crimes. 

c. Whether the judge has prior knowledge of inadmissible evidence as a result of the same judge 
presiding over a pretrial suppression hearing or other pretrial hearing. 

d. Prejudicial impact of media accounts of the case. The defender should consider that many judges 
are highly sensitive to criticism in the media and may be less likely to acquit when such a deci-
sion could expose the judge to adverse publicity. 

Practice Tip

In jurisdictions where jury trials are permitted for youth, these factors will be magnified as juries are 
often even more prone than judges to be swayed by inflammatory facts and are far less likely than 
judges to be able to disregard inadmissible evidence. 

III. Negotiating the Plea

A. Timing of Plea Negotiations

•	 Ideally, before beginning the plea negotiations, the defender should let the client know and explain that 
negotiations do not bind the client to a plea. The defender should ensure that the prosecution gives the 
client enough time after the plea offer to decide, discuss with guardians and give it some good thought. 
Too often, prosecutors offer pleas and say now or never. Defenders need to resist this pressure, espe-
cially in serious cases where incarceration is on the table.

•	 Defense counsel should delay negotiations until he or she has had time to conduct adequate factual in-
vestigation and legal research to avoid making bad bargains. It is difficult to negotiate without knowing 
the facts, the law and the client’s social background.

•	 Defense counsel should learn whether the client has been arrested for other crimes that have not yet 
been petitioned, and delaying the negotiation will allow the defender to negotiate for a plea that covers 
both the current case and the new cases.  

•	 The defender may initiate negotiations before or after motions have been filed, depending on how he or 
she can best use pending motions or arguments as leverage in plea negotiations.
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B. Discovery 

•	 Initial discussions with the prosecutor should focus principally on discovery so that defense counsel can 
learn whatever the prosecutor is willing to disclose about the prosecution’s case. Some prosecutors will 
disclose information about their case in order to persuade defense counsel that a guilty plea is advised.

•	 Defense counsel should try to figure out what the prosecutor is most concerned about and what the 
prosecutor really wants (while, of course, always protecting the interests of the client).

•	 The defender should ask specifically what the prosecutor regards as a satisfactory disposition of the 
case and provide the prosecutor with information about rehabilitative opportunities and other generally 
positive information about the child. 

C. Points of Negotiation

Note To Trainer

The trainer should facilitate an interactive discussion by asking, “What are the bargaining 
factors in a juvenile plea negotiation? What are the issues the defender and the prosecutor 
will want to agree upon?” The trainer should then use the following Training Notes to help 
guide the discussion.

•	 Sentencing/Disposition Concessions: A prosecutor may be willing to make an informal recommen-
dation to the judge or to the probation officer who is writing up the pre-sentence report on the case.

 ° Defense counsel must be familiar with the statutory scheme for sentencing youth and the sentenc-
ing practices of the individual judge who is presiding over the case. 

 ° The defender should thoroughly investigate the client’s prior court records and school records and 
investigate the youth’s home life for information that may be used to convince the prosecutor to sup-
port or agree to a certain sentence.  

 ° The defender should figure out if the prosecutor is amenable to probation or diversion.

•	 Flaws or weaknesses in the prosecution’s case.  

•	 Defense concessions, including:

 ° A guilty plea to one or another offense

 ° Voluntary submission to treatment programs, change of residence, and other matters that could 
not be compelled by law 

 ° Voluntary financial restitution or submission to community service

 ° Cooperation to incriminate or convict other persons, but defense counsel should make sure the 
youth’s agreement to provide incriminating information or testimony will not be used against him or 
her subsequently if, for any reason, the plea agreement falls apart

 ° Cooperation to clear uncleared crimes

 ° Defense counsel must thoroughly explore the client’s willingness to truly cooperate and any possible 
consequences of such cooperation (e.g., gang cases and safety)
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•	 Charge bargaining, including one or more of the following: 

 ° Plea to a lesser offense included within the present charge (may require research)

 ° Plea to one or more of the offenses charged, with dismissal of the others by a nolle	prosequi

 ° Plea to a specific disposition, where allowed

 ° Plea to the offense charged or to a lesser offense, with the prosecutor’s promise to support (or not ob-
ject to) a specific disposition, to remain mute at sentencing or to provide some other aid at sentencing

 ° Plea to the offense charged or to a lesser offense, with the prosecutor’s agreement to assist in 
dismissal of other charges against the youth in other jurisdictions, federal or state. 

•	 Release pending disposition or acceleration of the date when the case will be scheduled for disposition 

D. Memorializing the Plea Agreement

•	 Defense counsel should always memorialize, in writing (e.g., by letter or email), all of the components of 
the plea agreement with the government.   

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “Why should the defender 
memorialize the plea agreement before it is entered before the court?” The trainer should 
then use the following Training Notes to help guide the discussion.

 ° Ensure clarity and understanding of final agreement

 ° Avoid subsequent disagreement in court that will cause the plea to fall apart

IV. Plea Counseling with the Youth Client

A. Advising the Client 

•	 The defender should ordinarily begin by explaining that the final decision is entirely the client’s and that 
the defender’s job is merely to give the client advice (based on counsel’s experience with the judge who 
is handling the case). 

•	 The defender should tell the client that while it is good to discuss the decision with his or her guardians, 
the ultimate decision is up to the client to make on the basis of his or her own judgment. 

•	 The defender should then explain to the client all the factors that are for or against pleading guilty.

•	 The defender will need to explain to the client: 

 ° The likelihood of winning at trial or a suppression hearing, with a full explanation of the comparative 
strengths and weaknesses of the prosecution and defense cases, as well as extraneous factors that 
might influence the result;

 ° The sentencing advantages that counsel expects or predicts the youth will obtain through a guilty plea;

 ° The maximum sentence the youth can receive after plea or trial and counsel’s best guess of the 
sentence the client will actually receive;
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 ° The risks of collateral consequences from a guilty plea or trial; and

 ° Any other special aspects of the case or its impact on the client that might cause a guilty plea to be 
particularly advantageous or detrimental. 

•	 The defender should advise the client on the risk of detention pending sentencing by accurately describ-
ing the probability of detention, based on counsel’s knowledge of the judge and the facts of the case. 
The defender should also advise the client on the maximum duration of detention pending disposition 
and the actual length of time the client is likely to spend in detention prior to the disposition hearing, if 
that is less than the maximum and is reasonably predictable. 

•	 The defender must inform the client of the consequences of a plea. To neglect to inform your client of 
consequences of a plea is grounds for Ineffective Assistance of Counsel. 

•	 Lawyers should prepare their client for what the day-to-day reality will be if they accept the plea (i.e., 
exactly what they have to do each day, even six months from now, while they are on probation).

•	 The defender will need to explain to the client that further admissions of the act may be required for 
treatment purposes in some dispositions. 

•	 ALWAYS give your client sufficient time to consider the plea offer. Do not ask them to make an immedi-
ate decision.

B. Advice and Persuasion vs. Manipulation 

•	 The juvenile defender should initially limit himself/herself to giving the client the information necessary 
for the client to make a wholly independent decision. 

•	 The defender should use persuasion only when the cost-benefit analysis clearly and unequivocally 
points to a certain result. 

•	 The defender should ensure the client has adequate time and information with which to make the decision. 

•	 The defender should use visual aids, such as charts that map out each of the options available to the 
client (plea v. trial) and the pros and cons of each option. 

•	 The juvenile defender should avoid subtle manipulation. Youth are particularly vulnerable to intentional 
or unintentional suggestion by adults. Lawyers may subtly or intentionally manipulate choice by:

 ° Limiting information given to the client about all of the available options;

 ° Limiting client’s time for questions;

 ° Ordering choices so that one choice seems more important than others; or

 ° Presenting the trial option in a fatalistic manner without explaining how the defense may challenge 
the government’s evidence.

•	 Of course, the defender is a counselor and advisor under the Model Rules of Professional Responsibility 
(Rule 2.1), so the defender should give the youth advice when appropriate. It is appropriate to give advice 
only after the lawyer has provided the client with all of the information about available options, worked to 
establish a rapport with the youth and informed the youth that the final decision belongs to him or her.
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•	 If the client is unrealistically convinced that he or she will win at trial but defense counsel knows better 
AND is confident that the judge will incarcerate or otherwise punish the youth for going to trial, the 
defense counsel should review with the client all of the written statements that counsel has taken from 
prosecution witnesses and should discuss the evidence that is likely to emerge at trial.

•	 It is important for the defender to painstakingly review the possible outcomes so the client understands 
possible conditions of the disposition and understands the other direct consequences of a plea.

C. Ethics: Pleading Guilty While Maintaining Innocence

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “Can the client plead guilty 
even when he or she still says he or she is innocent?” The trainer should then use the following 
Training Notes to help guide the discussion.

The Challenge

•	 The youth’s desire to plead guilty when maintaining his or her innocence presents a difficult challenge 
for the lawyer. 

•	 The lawyer should generally dissuade a youth from pleading when the youth maintains his or her inno-
cence, however, there are circumstances when inflexibility in such a position is unrealistic. For example:

 ° If the government’s evidence is very strong, and the judge is likely to sentence the youth harshly 
after trial.

 ° If the risk of transfer to adult court or a lengthy incarceration is great if the youth does not accept 
the plea. 

Alford Pleas

•	 If the client still protests his or her innocence, counsel should consider the feasibility and desirability of a 
plea entered in accordance with North	Carolina	v.	Alford, 400 U.S. 25 (1970). (Refer to prior discussion.)

D. Parents and the Plea Decision 

Advising the Parent

•	 In some jurisdictions, the courts have held that the youth has an absolute right to have a parent present, 
and absent the youth’s knowing and intelligent waiver of that right, the plea may be invalid. See,	e.g.,	
In	re	Kim	F.	109 A.D. 2d 706 (N.Y. App. Div., 1st Dep’t 1985). In some cases, if the defense is unable to 
secure the presence of the parent and needs to move expeditiously, he or she should consider request-
ing that the court appoint a guardian ad	litem to substitute for the parent at the plea hearing.

•	 Even in jurisdictions that do not have a statutory requirement of parental involvement, the juvenile de-
fender should consult with the parent because the youth is likely to seek the parent’s advice and input. 

•	 Defense counsel should first meet with the client alone to ensure that the client can make a tentative 
initial decision apart from his or her parent. 

•	 Defense counsel should get the client’s permission to discuss the plea agreement with a parent. In some 
instances, the defender may want to explain the plea to parents separately, but it is generally advisable 
to have the conversation jointly.



JTIP  Unit VI: Pretrial Decisions18 

•	 The client should attend counsel’s meeting with the parents to ensure the client does not have fear 
that the attorney has relayed secret information to the parents. Counsel should assure the client that 
anything the client told counsel in confidence will not be repeated to the parent. 

Preparing the Parent for the Plea Hearing

•	 Counsel should prepare parents for the questions that they might be asked at the plea hearing:

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “What are some of the 
questions a judge may ask the parent in a plea colloquy?” The trainer should then use the 
following Training Notes to help guide the discussion.

 ° Did you have the opportunity to consult with your child concerning his or her decision to plead guilty?

 ° Did you have the opportunity to consult with your child’s attorney concerning the decision to plead guilty?

 ° Did you hear me explain to your child the rights that he or she is waiving as a result of this guilty 
plea? Do you understand that he or she is waiving those rights?

 ° Did you hear me explain to your child the maximum sentence that he or she could receive as a result 
of this plea? Do you understand that he or she could receive that sentence?

 ° Even if you disagree with your child’s decision to plead guilty, do you think your child understands 
the choice he or she is making? 

•	 Counsel should verify that the parent is willing to have the child remain in the home pending sentenc-
ing, as some judges may ask whether the parent is willing to keep the child at home. 

V. Plea Colloquy: Preparing the Client for the Plea Hearing and the Colloquy

A. The Colloquy

What is the plea colloquy and what does it look like? 

•	 The plea colloquy is an interchange between the judge and parties at the hearing. The plea colloquy 
must include everything discussed above in the section on knowing, voluntary, and intelligent waiver of 
the right to trial.  

•	 Generally, the judge will inquire on the record whether the youth understands and is voluntarily waiving 
the right to trial and all attendant rights.  

Note To Trainer
The trainer should facilitate an interactive discussion by asking the participants (again) what 
rights the youth gives up when pleading guilty. The trainer should then use the following 
Training Notes to help guide the discussion.

 ° The presumption of innocence 

 ° The requirement of proof beyond a reasonable doubt 

 ° The right to confront and cross-examine adverse witnesses 

 ° The right to present a defense 
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 ° The right to testify on one’s own behalf 

 ° The right to appeal erroneous rulings at trial

 ° Any collateral consequences, such as the revocation of the youth’s current probation or parole.

•	 As discussed above, the judge will also generally inquire: 

 ° Whether any promises or threats were made that might affect the voluntariness of the youth’s deci-
sion to enter the guilty plea.

 ° Whether the youth understands the possible sentencing consequences, including the maximum 
sentence that could be imposed.

 ° Whether the youth has had time to consult with defense counsel and his or her guardians regarding 
the plea. 

•	 The judge will also seek the client’s admission on the record that he or she committed the criminal acts 
to which he or she is pleading.

B. Preparing the Client for the Colloquy

Goals and Practice Tips

•	 The juvenile defense counsel should talk the client through each of the questions he or she will be 
asked in the colloquy. The defender should actually moot the questions and answers with the client by 
reciting the questions in the form in which they will be asked in court and explaining the meaning of 
each of the terms that will be used by the judge.  

This type of practice will: 

 ° Help the client be less traumatized by the experience;

 ° Help the client make a better impression in court;

 ° Ensure that the client is in fact making a knowing, voluntary, and intelligent waiver of the plea;

 ° Prevent the plea from breaking down in court because the client cannot answer the judge’s ques-
tions; and

 ° Prevent the client from volunteering unnecessary and aggravating or harmful information about 
the case. 

•	 To avoid surprise, the defender should advise the client before the plea hearing that he or she will be 
required to admit guilt in front of everyone present in the courtroom, including his or her guardians. 
Often the youth will not have been candid with guardians before the court hearing. 

•	 The defender should encourage the client to say that he or she is sorry or that he or she has learned a 
lesson, and should have the client practice what he or she will say. However, if the client is angry or 
reluctant about the plea and not remorseful about the offense, then the client may be better off not 
saying anything. 
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•	 The defender should prepare the client to listen to the prosecutor’s recitation of the facts to respond to 
the question whether the facts are correct. The recitation of the facts can be difficult for the client, so it 
is important to review this process specifically and carefully to ensure the client fully understands what 
he or she will need to agree to in court. 

•	 The defender should advise the client to dress well and explain why appearance is important to the judge. 

•	 The defender should also explain to the client that it is important to speak loudly and clearly and to seem 
frank and up-front, and if the client is remorseful, he or she should be advised to appear apologetic. 

C. The Plea Hearing 

•	 The defender should state on the record the precise terms of the agreement with the prosecutor. If the 
prosecutor later fails to fulfill one of the conditions of the agreement, the youth, through counsel, will be 
in a better position to file and win a motion to vacate the plea. 

•	 The defender should file the written plea agreement with the court if the practice of the judge is to 
keep the details of the plea agreement from being read out loud, or when the negotiated terms with the 
prosecutor cannot be placed on the record or are to be kept from the judge. 

•	 If the defender is in a jurisdiction where the client cannot enter a guilty plea to any offense that is not 
on the petition, defense counsel should arrange with the prosecutor to amend the petition to reflect any 
lesser-included or other offenses pleaded to. 

•	 In many jurisdictions, the defense counsel will be expected to state for the record that he or she has 
advised the client of his or her rights. The judge should also engage the youth directly in a colloquy on 
the record to ensure the youth is making a knowing, voluntary, and intelligent waiver of the right to trial. 

D. When a Guilty Plea ‘Breaks Down’ and the Judge Rejects the Plea

•	 A plea can break down because:

 ° The client’s answers to the questions concerning his or her waivers of rights do not satisfy the judge 
that there is a knowing, voluntary, and intelligent waiver.

 ° The client’s recitation of facts fails to satisfy all of the elements of the offense.  (Example: the client 
admits stabbing the complainant but asserts that stabbing was in self-defense.)

•	 If counsel is unable to clear up the client’s misunderstanding, and the client is adamant about the 
answer that he or she has given, then defense counsel has no choice but to terminate the plea hearing 
and set a trial date. 

•	 If the client subsequently changes his or her mind and wishes to plead guilty after all, counsel may be 
able to re-negotiate the original plea agreement with the prosecutor. 

•	 If the plea does break down irrevocably, defense counsel should ensure that the judge does not blame 
the client for wasting the court’s time on a plea hearing that turned out to be a fruitless endeavor. 

•	 If the problem can truthfully be attributed to defense counsel, counsel should let the judge know that it 
is the defender’s fault and not the client’s. 

•	 It is NEVER appropriate to advise the judge that a client is or is not taking a plea offer against your advice. 
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VI. Withdrawing or Vacating a Guilty Plea

A. Withdrawing a Valid Plea 

Note To Trainer
The trainer should facilitate an interactive discussion by asking the participants, “Can you 
withdraw a guilty plea?” The trainer should then use the following Training Notes to help 
guide the discussion.

•	 YES, but if the plea colloquy satisfied constitutional and state law standards and the guilty plea was 
valid, it may subsequently be withdrawn only by permission of the court, in the court’s discretion, usu-
ally for good cause shown. 

 ° Counsel should make sure the client is certain about a plea, because it is often difficult to withdraw it. 

•	 Permission is generally granted more freely prior to disposition than after. 

•	 The argument that guilty pleas should routinely be permitted to be withdrawn before sentencing, at 
least when neither the prosecutor nor the court has relied upon it to their disadvantage, has so far failed 
to command a majority of the Supreme Court, see	Neely	v.	Pennsylvania, 411 U.S. 954 (1973) (Douglas, 
J., dissenting);	cf.	Dukes	v.	Warden, 406 U.S. 250 (1972), but it is nevertheless worth making the argu-
ment as a matter of state constitutional law. 

•	 Courts often consider whether the client puts forth a credible assertion of innocence in determining 
whether to exercise their discretion in favor of permitting withdrawal of the plea. This will be particu-
larly compelling in cases in which the plea was an Alford	plea and the client has never admitted guilt. 

B. Vacating an Invalid Plea

•	 If the plea was arguably invalid, defense counsel can file a Motion to Vacate it. The motion can be 
filed either prior to or following sentencing. 

•	 In some jurisdictions, appellate review of defects in a guilty plea cannot be obtained without prior 
exhaustion of trial-level remedies, such as a motion to vacate the plea. 

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “What are the grounds for 
vacating a guilty plea as invalid?” The trainer should then use the following Training Notes to 
help guide the discussion.

•	 The plea was uncounseled. The practice of prosecutors making offers to unrepresented youth should 
not be tolerated. Attorneys who are appointed after a plea agreement has been accepted (usually when 
a youth is alleged to have violated a condition of his probation) should consider filing a Motion to Vacate 
the Plea. In doing so, counsel must allege that the Minor-Respondent would have rejected the plea 
had he or she received the advice of counsel. Where a Minor-Respondent has rejected a plea offer and 
received a harsher sentence, new counsel should investigate the circumstances of the rejection and, if 
facts warrant it, file a motion requesting reinstatement of the plea offer. See	Lafler	v.	Cooper,	132	S.Ct.	
1376	(2012).
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•	 The plea was involuntary. See,	e.g.,	Godinez	v.	Moran, 509 U.S. 389, 400 (1993) (dictum); Fontaine	v.	
United	States, 411 U.S. 213 (1973); Machibroda	v.	United	States, 368 U.S. 487 (1962).

•	 The plea was not effective as a knowing and intelligent waiver of the right to trial, because the 
client lacked a full understanding of the rights he or she was waiving, see,	e.g.,	Bradshaw	v.	Stumpf, 
545 U.S. 175, 182-83 (2005) (dictum); United	States	v.	Ruiz, 536 U.S. 622, 629 (2002).

•	 The judge who presided over the entry of the plea did not conduct an adequate inquiry into volun-
tariness and understanding on the record prior to accepting the plea. See	McCarthy	v.	United	States,	
394 U.S. 459 (1969);	Boykin	v.	Alabama, 395 U.S. 238 (1969).

•	 The plea hearing was inadequate or violated local law and procedure in some other respect, such as, 
for example: in jurisdictions in which the youth has an absolute right to have a parent present at the plea, 
the parent was not present at the hearing, and the client did not effectively waive the parent’s presence. 

•	 The prosecutor failed to comply with promises made to the client as part of the plea agreement – 
or in cases in which the judge participated in “conditional plea bargaining,” the judge failed to comply 
with the terms of the agreement. See	Blackledge	v.	Allison,	431 U.S. 63 (1977); Santobello	v.	New	York,	
404 U.S. 257 (1971).

•	 The client lacked the requisite mental competency to enter a guilty plea. See,	e.g.,	Godinez	v.	
Moran, 509 U.S. 389, 400-01 (1993) (dictum); Taylor	v.	United	States,	282 F. 2d 16 (8th Cir. 1960).

•	 Defense counsel failed to provide the client with effective assistance of counsel in connection 
with the plea,	see	Lafler	v.	Cooper,	132	S.Ct.	1376	(2012); Hill	v.	Lockhart, 474 U.S. 52 (1985) (dictum); 
Tollett	v.	Henderson,	411 U.S. 258 (1973), or, in cases in which the client waived counsel, the waiver 
of counsel was not effective,	see	Williams	v.	Kaiser, 323 U.S. 471 (1945);	United	States	ex	rel.	
Durocher	v.	LaVallee,	330 F.2d 303 (2d Cir. 1964);	cf.	Iowa	v.	Tovar,	541 U.S. 77 (2004) (trial court not 
required to provide rigid and detailed admonishment of the usefulness of an attorney before accepting 
the defendant’s waiver of counsel at a plea hearing).

•	 The court did not have jurisdiction over the offense. 

•	 Some constitutional right precluded the client’s prosecution for the offense to which he or she 
pleaded guilty (as distinguished from the procedures used in the prosecution or in the investigation of 
the offense underlying it). See	Haring	v.	Prosise,	462 U.S. 306, 320 (1983) (dictum); Menna	v.	New	York, 
423 U.S. 61 (1975) (per curiam); Blackledge	v.	Perry, 417 U.S. 21 (1974).

Note To Trainer
The trainer should facilitate an interactive discussion by asking, “What are the grounds for 
vacating a guilty plea as invalid?” The trainer should then use the following Training Notes to 
help guide the discussion.

•	 If a guilty plea is vacated or withdrawn by leave of the court, it may not be used against the youth as 
evidence of guilt at a subsequent trial on the charge to which the youth initially pleaded guilty. Kercheval	
v.	United	States,	274 U.S. 220 (1927);	see	also Fed. R. CRim. P. 11 (f) (2006); Fed. R. evid. 410 (2006); but	cf.	
United	States	v.	Mezzanotto, 513 U.S. 196 (1995); Hutto	v.	Ross, 429 U.S. 28, 30 n. 3 (1976) (per curiam). 
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VII. Appellate Rights After a Guilty Plea

•	 A guilty plea ordinarily forecloses appellate review of any claim that error was committed in 
judicial proceedings prior to the entry of the plea. 

•	 Some jurisdictions make special provision, by statute, court rule or case law, for appellate review 
of pretrial suppression rulings even after the entry of a guilty plea. The defender should consider 
negotiating the right to appeal an unfavorable ruling as part of the plea agreement.

•	 Appellate remedies are available to review the invalidity of the plea itself but appellate courts in 
some jurisdictions will not entertain attacks on a guilty plea unless trial-level remedies, such as a 
motion to withdraw or vacate the plea, have first been exhausted. 

•	 Appeal is always available to challenge a sentence imposed pursuant to a guilty plea on the 
grounds that the sentence exceeds the statutory maximum or that the sentencing procedure 
violated constitutional, statutory or common-law commands. 
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Case Materials

Name: Robert Hunt

Age: 15

School: East High School

Grade: 10th grade

Performance: Below average. Robert is a special edu-
cation student. He is currently under-performing in both 
Reading and Math and completes less than 50% of his 
class work and generally has low accuracy rates. He has 
trouble understanding many of the lessons and assign-
ments in his classes and needs intensive support from 
the special education staff on a daily basis.

Attendance: Spotty. 

Behavior: Occasional outbursts and tantrums. He has 
been known to make inappropriate sexual comments to 
female students and teachers. 

Prior Court Involvement: This year – Distribution 
(Cocaine), pleaded guilty to Possession and placed  
on probation. 

Adjustment to Probation: Robert has made most of 
his appointments with his probation officer, but he has 
not followed through on referrals for substance abuse or 
anger management counseling. His father reports that 

Robert has been behaving better than he used to and 
has been complying with his curfew. 

Home Environment: Robert’s father reports that his 
home adjustment is satisfactory. The probation officer be-
lieves that Robert’s father works long hours and is not reli-
able as to Robert’s curfew. The probation officer is unsure 
whether Robert’s father is telling the truth or is unwilling 
to say anything that will get Robert into more trouble. 

Current charge: Last week, Robert was arrested and 
charged with one count each of Distribution of Cocaine 
and Possession with Intent to Distribute Cocaine. After 
a probable cause hearing, the judge ordered Robert 
detained. A status hearing is set for next week. 

Probable Cause Hearing Testimony: At the probable 
cause hearing, Officer Charles Brown testified that on 
the day in question, he and two other officers responded 
to a call from the manager of a local McDonald’s who 
suspected that there was drug activity going on in the 
parking lot. The officers observed Robert receive small 
bags of a white substance from another boy. After about 
20 minutes, a girl approached Robert. He handed her 
something, and she handed him at least three or four 
bills. The officers stopped the girl after she left the park-
ing lot, and she was found to have a small plastic bag 
containing cocaine. The officers arrested Robert in the 
parking lot and recovered additional plastic bags with 
cocaine and over $150 in cash. 

FACT PATTERN

VIII. Forensic Exercise 

Note To Trainer

There are three parts to the Forensic Exercise:  (1) Negotiating the Plea, (2) Evaluating the Offer 
from the Government, and (3) Preparing Your Client for the Plea. Each of the exercises uses the 
same fact pattern. The trainer should distribute the Handout with the fact pattern and the in-
structions to the first exercise.  Give the participants 5 minutes to read the case materials and 
begin to think about how they will proceed.  Then use the instructions in each part to facilitate 
the activities:

For each part, the trainer should also use the Discussion Points to guide the debriefing of 
each exercise.  
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Client’s Account: Robert says that the drugs weren’t his, 
and his ex-girlfriend’s boyfriend is trying to set him up. 

Trial Judge: Your trial judge is a champion of the war 
on drugs and does not like repeat offenders. Your judge 
was raised in a rough neighborhood and pulled himself 

out of poverty. He is now determined to clean up drug 
trafficking in the inner city. 

Your client, Robert Hunt, is on probation and is detained 
pending trial. 

Exercise Part 1: Negotiating the Plea

Note To Trainer

The trainer should divide the participants in half, with half playing the role of defender and the 
other half playing the role of prosecutor. In this part the, defenders will meet with the prosecu-
tors and attempt to negotiate the desired plea.  Participants will have 5 minutes for this. Once 
the negotiations are completed, the trainer should debrief the participants about the negotia-
tion for approximately 10 minutes using the following Discussion Points as a guide.

•	 What is the offer the defender wants?  (What Charge? Disposition concessions? Other benefits?)

Note To Trainer

The trainer can explore any one or any combination of the following possible plea 
offers with the participants. The trainer should elicit whether participants had had a 
desired offer and compromise points in mind going in to the negotiation and detail 
what some of those were. Keeping track of the desired offer and points of concession 
on a white board or overhead projector may be helpful.

Desired Offer:

Charge: Robert will plead guilty to one count of simple Possession and the government will 
dismiss the greater charge of Distribution of Cocaine and the remaining charge of PWID Cocaine.

Release Pending Disposition: The government will agree to release Robert to the custody of 
his father pending disposition.

Disposition Concessions: The government will agree not to oppose six months of probation, 
and Robert will agree to weekly drug testing and comply with a stay-away order from the  
McDonald’s where he was arrested. He will also agree to carry an attendance card as a condi-
tion of probation.

Other Concessions: The government will agree to redact that factual proffer to exclude any 
mention of a sale or exchange of drugs.

Alternative Desired Offer: 

Charge: Robert will plead guilty to two counts of simple Possession and the government will 
dismiss the greater charges of Distribution and PWID Cocaine. 

DISCUSSION POINTS
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Release Pending Disposition: The government will agree not to oppose Robert’s release to 
the custody of his father pending disposition.  

Disposition Concessions: The government will agree not to oppose a term of probation with 
the condition that Robert successfully completes outpatient drug education, drug treatment and 
anger management counseling. Robert will also agree to weekly drug testing and a stay-away 
from the McDonald’s where he was arrested. He will also agree to carry an attendance card.

Second Alternative Desired Offer: 

Charge: Robert will plead guilty to one count of Possession with the Intent to Distribute Co-
caine. The government will dismiss the remaining charge of Distribution of Cocaine. 

Release Pending Disposition: The government will not oppose Robert’s release to his father 
pending disposition, or if the government absolutely refuses to agree to Robert’s return home 
immediately, the defender may ask the government not to oppose a short-term placement in a 
shelter house until an in-patient drug detox placement may be secured.  

Disposition Concessions: The government will agree to a term of probation with the condition 
that Robert completes a short in-patient detox placement, followed by outpatient drug treatment, 
drug education and anger management. Robert will also agree to weekly drug testing, to stay 
away from the McDonalds where he was arrested and to carry an attendance card as conditions 
of probation. 

•	 What bargaining chips or arguments do you make to government to get the plea offer you want? 

•	 What objections will the government likely raise in response to Robert’s desired plea offer?

Current Charges: One count each of: 

Distribution of Cocaine

Possession with the Intent to Distribute (PWID) Cocaine 

Defense Arguments in Favor of Desired  
Plea Offer

Likely Objections by Government to Robert’s 
Desired Plea 

•		Robert	will	admit	involvement	in	the	alleged	
offense and save the government time invested 
in a trial.

•	Robert	acknowledges	that	he	needs	treatment.

•		Robert	agrees	to	stay	away	from	the	area	where	
he was arrested. 

•	Robert’s	father	has	seen	a	change	in	him.	

•		Robert	has	already	pleaded	guilty	once	before,	
and the behavior did not change.

•		Robert	was	involved	in	the	exact	same	offense	
before. 

•		The	prosecutor	has	no	reason	to	believe	that	he	
will actually follow through on services and treat-
ment. He hasn’t gone to school up to now.
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Defense Arguments in Favor of Desired  
Plea Offer

Likely Objections by Government to Robert’s 
Desired Plea 

•		MAYBE:	Robert	was	in	secure	detention	after	his	
arrest this time, unlike last time, so this has been 
a wake-up call for him. 

•		Robert	needs	to	be	in	the	community	to	continue	to	
receive the special education services he needs.

•		We	can	get	him	additional	counseling	at	school	to	
address the behavioral issues. 

•		Robert	has	been	making	most	of	his	appoint-
ments with his probation officer. The probation 
officer always knows how to find him.  

•		School	is	a	problem	since	he	has	spotty	atten-
dance, behavioral outbursts, and sexually inap-
propriate comments.

•		This	is	a	simple	case.	The	evidence	is	strong.	The	
trial would not be long. 

Part 2:  Evaluating the Offer from the Government. 

Note To Trainer
The trainer should now distribute Part 2 of the Forensic Exercise. The participants should then 
spend 3 minutes reading the plea and evaluating the offer provided, thinking particularly about 
how to explain it to the client and the parent/guardian. 

Offer: Robert will plead guilty to one count of Possession with the Intent to Distribute Cocaine. In exchange, 
the government will dismiss the remaining charge of Distribution, agree not to seek detention pending dispo-
sition and will not oppose intensive probation if recommended by the probation officer. 

•	 Is this a good offer? What are the advantages and disadvantages of this plea?

•	 Is client likely to get the disposition recommended by the prosecutor?

Note To Trainer

In the same pairs created for the previous exercise, partners who played defense counsel 
should now assume the role of client. The partners who previously played the role of prosecutor 
should assume the role of defense lawyer. The defense counsel should engage in a counseling 
session with the client, helping him or her decide whether or not to take the plea. The defender 
should use any visual aids necessary to assist the client in making the decision.  Participants 
will have 10 minutes to conduct the counseling.  Trainers should note that some participants 
may feel they have finished the counseling well before the allotted time. In order to properly 
explain what the offer means both in the current case and in terms of collateral consequences 
should take much longer than 10 minutes.  Trainers may consider pointing this out during the 
group debrief if they notice many people finishing early.    

The trainer should then debrief with the participants for 7 minutes, having the participants share 
their experiences with the rest of the training class, asking those who played the role of client to 
describe some of the counseling techniques that worked particularly well.  The following Discus-
sion Points include a chart that outlines some of the anticipated advantages and disadvantage the 
participants should have covered, explores some ideas for visual aids that may be useful in these 
plea discussions with clients and tips for take-aways from the counseling session.
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Advantages of the Plea Disadvantages of the Plea
•		The	government	is	agreeing	not	to	seek	detention.

•		PWID	“sounds”	better	than	Distribution	of	Cocaine.

•	Robert	can	expedite	resolution	of	the	case.

•		Robert	gets	to	stay	on	probation,	albeit	more	
intense than before. 

•		Robert	will	not	be	asked	to	complete	in-patient	
drug treatment. 

•		The	government	will	not	ask	that	Robert	be	com-
mitted to the relevant state agency. Without the 
plea agreement, the government could ask that 
Robert be committed until his 21st birthday.

•		Without	more	investigation,	the	government	does	
appear to have a strong case. They have police 
officers who will likely testify that they observed 
Robert engage in two exchanges (one in which 
he received packages and one in which he gave a 
package in exchange for money). They may also 
have the girl who allegedly purchased drugs from 
Robert to testify. 

NOTE: The defender should always conduct an 
investigation before making the plea decision. 
The defender should visit the scene to determine 
whether the officers would have had a good 
opportunity to observe. The defender should also 
determine whether the drug packaging from the 
alleged female buyer does in fact match up with 
the packaging of the drugs in Robert’s possession. 
The defender should determine whether there is 
any viable Fourth Amendment motion that may 
be filed.

•		Given	this	judge’s	views	on	drug	offenses,	he	is	
likely to be predisposed to find guilt.

•		The	charge	is	a	felony.	Although	the	PWID	sounds	
better than the Distribution, they are still felony 
drug charges. 

•		Robert	would	be	giving	up	his	right	to	trial,	and	
he has said at least once that he believes his ex-
girlfriend’s new boyfriend is trying to set him up. 

•		This	judge	may	be	likely	to	give	Robert	the	same	
disposition regardless of whether he pleads guilty 
or goes to trial. This judge is particularly hard 
on drug offenses, so he might not give Robert 
“credit” for admitting guilt.  Given that, it may be 
that Robert doesn’t really gain anything by plead-
ing. (On the other hand, some judges will impose 
a more favorable disposition after a plea rather 
than a trial.)

•		A	plea	may	not	be	a	great	idea	if	we	don’t	think	
Robert can successfully complete the conditions 
of intensive probation. It will be important to 
know what intensive probation entails.

•		A	plea	to	a	drug	offense	may	have	collateral	con-
sequences (e.g., the risk of exclusion from public 
housing for Robert and his father).

DISCUSSION POINTS
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Possible charts include:

 ° Chart on the Advantages and Disadvantages of Plea (or Trial)

 ° Chart on the Strengths and Weaknesses of the Government’s Case (and Defense Case) 
(including a list of all possible government and defense witnesses)

 ° Chart on the Strengths and Weaknesses of a Motion to Suppress the Drugs 

 ° Chart on the Advantages and Disadvantages of Drug Treatment (if the prosecutor were to 
require that as a condition of the plea)

 ° Chart on the Pros and Cons of Robert Testifying in Trial 

The trainer should make sure that participants:

 ° Are able to map out all of the options available to Robert in age-appropriate language;

 ° Can locate a quiet, private space to advise and counsel Robert somewhere other than the 
cellblock or courtroom; 

 ° Make sure that Robert has adequate time to think through options available to him; 

 ° Make sure Robert understands all of the rights he would give up by taking a plea; and

 ° Clearly explain the disposition and conditions Robert will likely have to follow if he takes 
the plea.

Part 3: Preparing Your Client for the Plea

Assume Robert decides to take the plea and prepare Robert for the entry of the guilty plea and moot the colloquy. 

•	 What	will	the	judge	ask	the	client	during	the	colloquy?

•	 What	are	the	appropriate	responses?

•	 How	do	you	make	sure	Robert	actually	understands	the	colloquy?

Note To Trainer

After the counseling session in Part 2, the defenders should moot the clients for the plea col-
loquy with the judge. Participants may choose whether to keep the same role or swap roles.  
Participants will have 10 minutes to prepare the client for the colloquy.  Again, in real life, this 
will likely take much longer, but for the purposes of this exercise we will limit it to 10 minutes.

After the colloquy counseling session, the trainer should ask the participants to reconvene and 
discuss tactics that worked well in the counseling session. Allot approximately 5 minutes for 
this discussion. The following Discussion Points include tips and strategies that may be useful 
in sparking discussion.
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•	 The defender should practice the colloquy with the client, playing the role of judge and having the 
client respond as if he or she were in court. 

•	 The defender should ask the client open-ended questions about the colloquy to check his or her 
understanding (e.g., “What will the judge ask you?”).

•	 The defender should use a diagram of the court to show the client where everyone will stand and 
what everyone’s role will be. 

•	 For a client who can read, the defender may give the client a list of questions the judge may ask in 
the colloquy, but the defender should still practice the questions out loud and make sure the client 
understands what the answers should be.

•	 If available, the defender may show the client a video of a mock plea hearing.

•	 The defender should make sure that the client has time to ask questions before the plea hearing. 

•	 The defender should encourage the client to stop the plea hearing and ask the defender questions if 
he or she is confused.

•	 The defender should make sure that all of the legal words are defined for the client.

Here are some possible questions in a plea colloquy:

•	 Do you understand that you are presumed innocent?

•	 Do you understand that the state has the responsibility to prove that you are guilty?

•	 Do you understand that the state has to call witnesses to prove that you are guilty?

•	 And that your lawyer can ask questions of those witnesses?

•	 So you know you don’t have to plead guilty if you don’t want to? 

•	 You understand that you have a right to put on witnesses to tell your side of the story?

•	 And you have a right to testify in your own defense?

•	 Did anyone promise you what I would do if you plead guilty? 

•	 Did anyone threaten you to get you to plead guilty? 

•	 Do you know what the maximum sentence is that I could impose if you plead guilty? What is  
that sentence? 

•	 Have you had time to speak to your lawyer about this plea? 

•	 Have you had time to speak to your parent/guardian about this plea? 

DISCUSSION POINTS
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•	 Are you under the influence of any drugs, alcohol or anything else that would interfere with your abil-
ity to understand what I am saying to you today?

•	 How do you want to plead today?

•	 What are you pleading guilty to today? 

•	 Why are you pleading guilty?

Practice Tip

The trainer should encourage participants to watch the judge conduct a plea colloquy 
before preparing a client to plea. The juvenile defender should practice the colloquy 
with the client exactly as the judge routinely conducts it. The defender should also 
make sure the client understands any of the “big words” the judge is likely to use. 




