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JTIP Unit VI: Pre-trial Decisions
Lesson 15, Competence1 to Stand Trial  (2.5 - 3 Hours) 

BEFORE YOU BEGIN 

As trainers prepare for each lesson, it is essential to read through the User’s Guide found in the JTIP introductory 
materials.  The User’s Guide has important information, such as recommendations for facilitating sessions, how 
to train with different level audiences, strategies for using the Forensic Exercises, and cues on how to ensure this 
training is relevant for your audience.  The Handouts needed to assist the trainer in preparing for this lesson appear 
in the materials that follow, along with Discussion Points that will offer sample answers for issues posed in the 
Handouts.  Copies of these Handouts for the participants, as well as other Handouts not essential for preparing the 
lesson, are available to print from the NJDC website (www.njdc.info). These lessons are written from a general, 
national perspective.  It is, therefore, critical for trainers to integrate local statutes, rules, and case law into the les-
son in advance and ensure that any Lecture Notes, Forensic Exercises, or Handouts are adjusted as needed.  If you 
have any questions or would like more information on this or other lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the law and practice of challenging a youth’s competence to stand trial. 

Objectives
Juvenile defender will:

•	 Review Dusky v. United States, 362 U.S. 402 (1960), and any state standards regarding competence to 
stand trial;

•	 Learn to gather documents to aid the evaluator and court in assessing the youth’s competence to stand trial;

•	 Understand how to identify, hire, and prepare an expert for a competence hearing;

•	 Learn how to challenge a government expert in a competence hearing;

•	 Discuss case law and explore challenges to competence remediation;

1 The word competence in this context can be used interchangeably with fitness. September 2012 ©NJDC
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JTIP Unit I: Introduction to Juvenile Defense
Lesson 1, Overview of the Juvenile Justice  
Process  (2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand the origins and purpose of juvenile court and be familiar with key terminology, the 
role of juvenile defense counsel and the key stages of a juvenile case.  

Objectives
Juvenile defender will:

•	 Understand historical purpose of juvenile court and locate Purpose Clause of state juvenile justice code;

•	 Learn juvenile court terminology;

•	 Understand the chronological flow of a juvenile case;

•	 Identify critical stages and key decision points to advance the strategic goals of a juvenile case, including 
stages at which youth can be diverted from the juvenile justice system; 
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•	 Consider how to maintain a normal client relationship when a client is found competent by the court, but is not 
competent; and 

•	 Explore ethical obligations that arise when representing youth who are found incompetent, particularly for 
minor offenses. 

Training Materials:
•	 Local statutes, rules, and cases that govern competence/fitness (trainer to provide)

•	 Local statutes, rules, and cases that govern confidentiality and/or admissibility of information obtained during a 
competence evaluation (trainer to provide)

•	 Forensic Exercise: Competence to Stand Trial 

 ° Part I: Whether to Seek a Competence Evaluation

 ° Part II: The Competence Hearing

•	 Bibliography

Supplemental Materials:
•	 Sample Ex Parte Motion for Appointment of Psychological Expert
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Trainer’s Overview

I. Law of Competence to Stand Trial (30-60 minutes)

•	 The trainer should discuss the meaning, standard, and necessity for competence determinations, highlighting 
local statutes and rules that govern fitness/competence. The trainer should then address factors that should 
prompt the juvenile defender to consider whether or not a competence evaluation is necessary and explain the 
difference between being competent to stand trial vs. competent to waive rights. The trainer should close with 
a discussion of the burden and standard for determining competence in juvenile proceedings.  

A. Standard for Determining Competence to Stand Trial

B. Reasons for Requiring Competence

C. State Statutes and Court Rules

D. Factors Considered in the Evaluation of Competence

E. Competence to Stand Trial vs. Competence to Waive Rights

F. Determination of Competence in Juvenile Proceedings

II. Decision to Challenge Competence (20 minutes) 

•	 Through discussion, the trainer should assist participants in identifying the potential disadvantages
to challenging competence as well as evaluating when and how to challenge competence when such a 
challenge is warranted.  

A. Issues to Consider Before Raising Juvenile Incompetence in Delinquency Matters

B. Civil Commitment 

C. Best Cases in Which to Challenge Competence

D. Seeking Outside Direction on How to Address Competence Concerns 

III. Procedure for Raising a Claim of Incompetence (30 minutes)

•	 The trainer should guide participants through the necessary procedures for raising the question of a client’s 
competence to the courts and retaining and working with an expert. 

A. Timing 

B. Raising the Issue in Court

C. Retaining an Expert

D. Gathering Information to Assist an Expert 

E. Considerations for the Mental Health Examiner

F. Filing Claim of Incompetence with the Court

G. Screening Examination
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H. Full Competence Examination

I. Evidentiary Hearing and Challenging Finding of Competence

IV. Preparing the Defense Expert (10 minutes) 

•	 The trainer should facilitate a discussion on the advantages and disadvantages of having an expert prepare a 
written report. In addition, the trainer should guide participants through steps for preparing a defense expert 
for cross-examination. 

A. Deciding Whether to Have a Written Expert Report 

B. Preparing the Defense Expert for Cross-Examination

V. Competence Remediation (20 minutes)

•	 The trainer should discuss the potential options for remediation of youth depending on the reasons they 
were found incompetent (i.e. mental illness, intellectual disability, and/or immaturity). The trainer should guide 
participants through steps to challenge competence remediation if necessary. 

A. Competence Remediation Treatment

B. Competence Remediation of Youth

C. Challenging Competence Remediation

VI. Forensic Exercise: Competence to Stand Trial (40 minutes)

•	  This Forensic Exercise has 2 parts. Part I: Whether to Seek a Competence Evaluation, engages participants in an  
analysis of the pros and cons of pursuing competence.  Part II: The Competence Hearing, prompts a discussion 
about how to counter a government witness, how to prepare for a competence hearing, and how to proceed 
within the hearing.  

 
•	  The trainer should distribute the Forensic Exercise and instruct participants that they have 10-15 minutes
      to read Parts I & II and jot down answers to the questions in each section. The trainer should then use the
      Discussion Points to help facilitate an interactive discussion with participants.  
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Trainer Notes
I. Law of Competence to Stand Trial

A. Standard for Determining Competence to Stand Trial

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What does 
it mean to be competent to stand trial? What is the basic standard for determining com-
petence? What is the leading Supreme Court decision regarding competence?” The trainer 
should then use the following Training Notes to guide the discussion.  

•	 Pursuant to Dusky v. United States, 362 U.S. 402 (1960), any person charged with violating the law must 
have “sufficient present ability to consult with his lawyer with a reasonable degree of rational under-
standing” and a “rational as well as factual understanding of the proceedings against him.” Id. at 402.

•	 Due process right to be found competent is extended to youth in all states except Oklahoma. (Oklahoma 
Court of Criminal Appeals held that due to the rehabilitative nature of juvenile court proceedings, com-
petency is not required of juvenile defendants. See G.J.I. v. State, 778 P.2d 485, 487 (Okla. Crim. App. 
1989)).

•	 The Prevailing Test: whether by reason of disease or disorder, the individual is unable at the time of plea 
or trial to:

 ° Understand the nature and purpose of the proceedings, or

 ° Consult and cooperate with counsel in preparing and presenting the defense.

•	 NOTE: It is not enough that the individual is oriented to time and place and has some recollection of 
events. Dusky, 362 U.S. at 402.

B. Reasons for Requiring Competence2 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Why is com-
petence necessary and required?” The trainer should then use the following Training Notes to 
guide the discussion.  

•	 Preserve the integrity and credibility of the justice system process

•	 Reduce the risk of erroneous convictions

 ° If the youth is not able to assist in the development and presentation of his or her own defense, then 
the reliability of the adjudication is lost.

•	 Protect the youth’s decision-making autonomy

 ° The youth must have the ability to make decisions about whether to waive or assert constitutional 
rights throughout the proceedings. 

2 Thomas Grisso, Module Four: Legal Questions about Youth’s Capacities in Toward developmenTally appropriaTe pracTice: a Juvenile courT Training curriculum 23 (2009) [hereinafter 
Legal Questions about Youth’s Capacities].
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C. State Statutes and Court Rules

Note To Trainer The trainer should provide copies of local statutes and rules that govern fitness/competence 
and highlight key provisions of the statutes for the participants.

D. Factors Considered in the Evaluation of Competence

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
some factors that should prompt the juvenile defender to consider whether a competence 
evaluation is necessary?3” The trainer should then use the following Training Notes to guide 
the discussion.  

•	 Factors to Consider

 ° The client’s inability to communicate with the defender about the case

 ° Age, especially in cases involving very young adolescents

 ° Limited intellectual functioning

 ° Limited verbal or comprehension skills

 ° Poor academic achievement record and/or placement in special education

 ° History of emotional or behavioral problems

 ° If the youth is being tried in adult court

•	 Factual and Rational Understanding of Proceedings

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “Why is com-
petence necessary and required?” The trainer should then use the following Training Notes to 
guide the discussion.  

 ° Factual Understanding is the youth’s ability to understand the nature and purpose of the proceed-
ings, including:

a. The nature and seriousness of the charges;

b. The purpose of a trial and possible consequences;

c. Pleas and the nature of plea agreements; and

d. The role of various participants in the court process (i.e., defense counsel, prosecutor, judge, the 
youth himself or herself as the defendant).

3 Randy Otto, Module Two:  Screening, Assessing and Evaluating Youth in, Toward developmenTally appropriaTe pracTice: a Juvenile courT Training curriculum 15 (2009).  
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 ° Rational Understanding is the youth’s ability to apply the above information in a way that does 
not impair decision-making. The youth must “appreciate” the significance of his or her factual under-
standing about the proceedings.  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How might 
understanding be compromised or limited among the client population that we serve?” The 
trainer should then use the following Training Notes to guide the discussion.  

a. Immaturity may impede the youth’s ability to perceive risks of various decisions, weigh their 
long-term consequences or make independent decisions rather than ones based on the percep-
tions of his or her peers.  

b. If the youth suffers from a mental disorder, this may distort his or her factual understanding.

c. Understanding may be limited by the youth’s auditory and visual processing problems.

•	 Ability to Assist the Defender

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What does it 
mean for the youth to be able to assist the juvenile defender?” The trainer should then use 
the following Training Notes to guide the discussion.  

 ° The youth must also be able to communicate with and trust his or her defender. Abilities that are 
associated with communication may include:

a. The ability to comprehend the defender’s questions and inquiries;

b. The ability to discern what information is relevant to the defender’s questions; and/or

c. The ability to articulate the relevant information related to the defender’s questions.

 ° The youth must be able to manage the demands of proceedings. For example, the youth should be 
able to:

a. Endure the stress of trial;

b. Maintain demeanor;

c. Testify relevantly, if necessary; and 

d. Follow the flow of the proceedings.

•	 Ability to Make Own Decisions

 ° The youth must be able to make autonomous decisions throughout the trial process. Deficits in these 
abilities or problems with immaturity will reduce the youth’s ability to assist the defender in his or 
her case.  
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E. Competence to Stand Trial vs. Competence to Waive Rights

•	 A finding that the youth is competent to stand trial is separate and distinct from the requirement of a 
“knowing and voluntary” waiver of rights associated with a trial (e.g., pleading guilty, waiving right to 
counsel). Godinez v. Moran, 509 U.S. 389, 401 n. 12 (1993).  

•	 The determination of competence to stand trial focuses on the youth’s ability to understand and assist, 
while the standard for knowing and voluntary focuses on whether the youth does in fact understand the 
consequences of his or her decisions in the given context. Id. 

F. Determination of Competence in Juvenile Proceedings

•	 There is a lot of variation across states on timing, burden of proof, number of experts allowed and the 
“discharge hearing.”

•	 Every state recognizes the prohibition of trying an adult who is incompetent on due process grounds. 
See Cooper v. Oklahoma, 517 U.S. 348 (1996); Medina v. California, 505 U.S. 437 (1992); Drope v. 
Missouri, 420 U.S. 162 (1975); Pate v. Robinson, 383 U.S. 375 (1966). All states, with the exception of 
Oklahoma, have applied this standard to juveniles in delinquency proceedings. Thomas Grisso, Module 
Four: Legal Questions about Youth’s Capacities, in Toward developmenTally appropriaTe pracTice: a 
Juvenile courT Training curriculum 24 (2009).

•	 The juvenile defender should argue that the level of abilities required for trial in juvenile court ought to 
be the same as adult court. A juvenile adjudication impacts the life trajectory of a youth, and juvenile 
defenders should not abide by any determinations that a lower level of ability is acceptable in juvenile 
court. As of April 2012, two states have decided that a lower level of abilities is sufficient in juvenile 
court. See me. rev. STaT. tit. 15, § 3318-A(2) (2011) (“A juvenile is competent to proceed in a juvenile 
proceeding if the juvenile has: (A) A rational as well as a factual understanding of the proceedings 
against the juvenile; and (B) A sufficient present ability to consult with legal counsel with a reasonable 
degree of rational understanding.”); In re Casey, 615 N.W. 2d 742, 748 (Mich. 2002) (“[I]n juvenile com-
petence hearings, competence evaluations should be made in light of juvenile, rather than adult, norms. 
A juvenile need not be found incompetent just because, under adult standards, the juvenile would be 
found incompetent to stand trial in a criminal proceeding.”) (internal citations omitted).

•	 Notwithstanding the applicability of the legal standard, youth-appropriate assessments must be con-
ducted. 

•	 While most states recognize mental illness or intellectual disability as reasons to find youth incompe-
tent to stand trial, some courts also recognize “immaturity” as a basis by which youth lack capacity to 
stand trial.4

 ° There are only a few jurisdictions that have specifically recognized that incompetence may be found 
when factors are related to immaturity – even with the absence of mental illness or intellectual 
disability. Timothy J. v. Sacramento County, 58 Cal. Rptr. 3d 746 (2007); In re Hyrum H., 131 P.3d 1058 
(Ariz. 2006); Tate v. State, 864 So. 2d 44 (Fla. 2003); In re W.A.F., 573 A.2d 1264 (D.C. 1990).

 ° Immaturity or age, by themselves, are not dispositive factors in determining incompetence in any 
state. A youth may still be competent, even if immature. However, for very young children, defenders 
may argue for a presumption of incompetence due to infancy.

4 Legal Questions about Youth’s Capacities, supra note 2, at 24.
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•	 Applicability of Adult Standards to Assess Competence

 ° Some jurisdictions have specific standards for determining competence to stand trial for adult 
defendants, such as a requirement that the adult is openly psychotic. Courts vary on the applicabil-
ity of adult standards in juvenile cases, and the statutes are often silent on the standard to apply in 
juvenile cases. 

 ° If the defender determines that it is appropriate to raise competence, he or she should argue that 
the standard includes:

a. Youth who have a mental disorder that affects their ability to recall events from the period of time 
when the offense allegedly occurred. See Wilson v. United States, 391 F.2d 460 (D.C. Cir. 1968).

b. Youth who have a mental disorder that impairs their ability to intelligently testify in their own defense.

c. Youth who have a mental disorder that does not allow them to make rational decisions about 
critical issues in their case (e.g., pleading guilty, invoking defense of insanity).

d. Youth who have a physical disability that prevents them from assisting in their own defense.

e. Youth of a young age.

II. Decision to Challenge Competence

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
some of the concerns or disadvantages a juvenile defender must consider in deciding 
whether or not to challenge competence in juvenile court?” The trainer should then use the 
following Training Notes to guide the discussion.    

A. Issues to Consider Before Raising Juvenile Incompetence in Delinquency Matters

•	 Consideration of local standards for determining incompetence, as well as a consideration of local 
remedies should a client be found incompetent, are critical in the decision to challenge competence.  

 ° In some jurisdictions, if the youth is found incompetent, the state may attempt to civilly commit 
the youth for most, if not all, of his or her childhood.  The defender will need to weigh the risk 
and likelihood of civil commitment along with the risk of confinement in a mental facility instead of 
outpatient remediation treatment if the youth is found incompetent. In adult court, it may be more 
beneficial for a defendant to accept hospitalization for an extended period of time compared to a 
much longer prison sentence. However, in juvenile court, an adjudication rarely subjects a youth to 
confinement for more than one to two years.  

 ° The defender should also be aware that if the client is found temporarily incompetent to stand trial, 
is held for several months in a mental health facility, attains capacity to stand trial and is convicted 
and sentenced to a period of confinement, the client may not receive “credit” toward his or her 
sentence for spending time in the mental health facility. In some jurisdictions the client will receive 
credit if he or she was confined in detention where “remediation” services were provided.



JTIP  Unit VI: Pretrial Decisions10 

 ° The defender should also be aware that competence proceedings will significantly delay the case 
due to the scheduling of multiple mental health examinations, obtaining reports from experts, sched-
uling court proceedings when all parties, including the experts, are available. If the youth is detained 
pending trial, the defender should consider whether raising a claim of incompetence is advisable.

 ° If the client is not found incompetent, in many jurisdictions the mental health examination and testi-
mony from the incompetence proceedings may be used by the prosecution at:

Practice Tip

When deciding whether to seek a competence evaluation, it is important for the defender to con-
sider whether the information revealed in evaluations can be used against the client. States vary 
in the confidentiality and admissibility provisions related to information revealed in evaluations. 

a. A pretrial detention hearing;

b. Trial to impeach the client’s credibility as a witness, should he or she testify;

c. Trial to attack defense claims of diminished capacity/insanity; or

d. Disposition to argue for a harsher sentence based on the client’s mental illness that renders him 
or her dangerous to self and others.

•	 The defender will have to weigh ethical obligations against strategic considerations when making deci-
sions on counseling the client about competence. The defender may have an ethical obligation to raise 
competence if he or she cannot communicate with the client.

•	 The defender should consider the likelihood of detention pending resolution of competence proceedings. 

B. Civil Commitment 

•	 Involuntary Civil Commitment by the State

 ° One should not assume that a youth will be subject to involuntary civil commitment proceedings if 
found incompetent, as jurisdictions vary greatly on this matter. As such, it is critical to understand 
what the local practices are regarding involuntary civil commitment for a youth who is found incom-
petent in your jurisdiction.

 ° When a youth is found incompetent to stand trial, he or she may be held in a mental health facility. If 
the case involves a violent offense, the youth may be placed in a secure ward of the facility.

a. Whether or not outpatient treatment is an option should factor into the defender’s consideration 
of whether to raise competence.

 ° An individual is only subject to commitment if:

a. He or she is mentally ill or intellectually disabled, See, e.g., Addington v. Texas, 441 U.S. 418, 
426 (1979); AND

b. The youth’s illness renders him or her dangerous to self or others. See O’Connor v. Donaldson, 
422 U.S. 563, 575-76 (1975).
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 ° Procedural Restraints Associated with Length of Involuntary Commitment: A youth who is committed 
solely on the basis of incompetence to stand trial cannot be held more than a reasonable period of 
time necessary to determine whether it is possible that the individual will attain the capacity in the 
foreseeable future. See Jackson v. Indiana, 406 U.S. 715, 738 (1972).

 ° If the client cannot attain competence, then there needs to be another proceeding to commit the 
client indefinitely or the client must be released. Id.

 ° If a youth is incompetent due to intellectual deficiency, he or she should not be committed.

• Involuntary Commitment by Parents for Treatment

 ° The defender should be aware of a less demanding standard for commitment of youth: if the youth 
is mentally or emotionally ill, the court may determine whether the youth may “benefit from treat-
ment.” If so, the youth could be “voluntarily” committed by his or her parent as a ward of the State. 
See Parham v. J.R., 442 U.S. 584 (1979); Secretary of Public Welfare v. Institutionalized Juveniles, 
442 U.S. 640 (1979).

 ° If the youth is involuntarily committed, the youth could be institutionalized for his or her childhood 
and perhaps a significant portion of his or her adult life. Once the state succeeds in civilly commit-
ting an individual, the individual will remain committed until the attending psychiatrist determines 
that he or she has recovered from the mental illness or is no longer a danger to self or others.    

C. Best Cases in Which to Challenge Competence

• Whether or not competence challenges make sense depends on your client and the practices and 
procedures in the local jurisdiction. Generally, competence challenges make sense when the defender is 
confident that the client faces little risk of civil commitment if found incompetent. For example:

 ° The finding of incompetence is based on the client’s physical disability or non-organic mental health 
problem (e.g., amnesia) that would not constitute a “mental disease or defect,” making the client 
ineligible for civil commitment under state statute.  

 ° Despite finding the client incompetent due to mental disease or defect, the defense psychiatrist/
psychologist will testify that there is no basis to find the client dangerous to self or others, and there 
is no risk that the client will be subjected to third-party “voluntary” commitment.

 ° The result of finding the client incompetent would be a dismissal of all charges against the client. 

D. Seeking Outside Direction on How to Address Competence Concerns 

• In rare circumstances, the client may be so disabled that he or she cannot communicate with the 
defender at all. It is the defender’s ethical duty in these situations to identify and speak with the youth’s 
“legal representative.” See MODEL RULES OF PROF'L CONDUCT R. 1.14 cmt. (2002); MODEL CODE OF PROF'L  
 RESPONSIBILITY EC 7-12 (1980). Legal representative often means the youth’s parent/guardian.  

• If the parent’s/guardian’s interests are adverse to the youth’s, then the defender should seek appoint-
ment of a guardian ad litem for his or her client.  
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III. Procedure for Raising a Claim of Incompetence

A. Timing 

• Competence may be raised at any time.

 ° The defender may raise the question of the client’s competence any time before, during or after trial. 
The right not to be tried while incompetent protects the client even if there was failure to make a 
timely request for a competence evaluation. Cooper v. Oklahoma, 517 U.S. 348, 354 (1996). See also 
Drope v. Missouri, 420 U.S. 162, 181 (1975).

• Generally, the defender will want to raise the issue as soon as possible after all of the necessary informa-
tion has been gathered, to avoid extended delays in trial and the client’s involvement in juvenile court.    

• The defender will generally file a motion for competence evaluation prior to trial.

B. Raising the Issue in Court

• The defender may make a representation as an officer of the court without disclosing client confidences 
that a client has difficulty assisting in his or her defense.

• In some instances, it may be advisable for the defender to raise the issue orally, and to only file a mo-
tion if the judge disagrees, as a means to avoid offering too many negative details to the court about 
the client.

C. Retaining an Expert

• Expert Evaluation

 ° If the defender has identified real concerns about the client’s competence to stand trial, the defender 
may retain (with court funds) a psychiatrist or psychologist to conduct an independent examination 
of the client to determine:

a. Whether the evaluator believes the client has the capacities necessary to understand the pro-
ceedings and to assist in his or her defense; and

b. Whether there is little or no risk that the client would be civilly committed should he or she be 
found incompetent.  

 ° Normally, the defender should not attempt to arrange a psychiatric evaluation without the client’s 
consent. However, there is an exception if the defender strongly believes it would violate the client’s 
rights for him or her to be adjudicated.

• Four Ways to Obtain a Mental Health Evaluation5 

 ° Retain a private psychiatrist/psychologist with the family’s funds.

 ° Arrange for informal, private examination for free or sliding-scale fee adjusted to the parent’s/guard-
ian’s income at the local mental health clinic. 

 ° Invoke local provisions requiring that a state psychiatrist/psychologist or other “neutral” expert con-
duct an examination. (In some jurisdictions, the court will appoint the state psychiatrist/psycholo-
gist; then if a party does not agree with the findings, the party is entitled to another expert.)

5 Randy Hertz, et al., TRIAL MANUAL FOR DEFENSE ATTORNEYS IN JUVENILE COURT 219 (2d ed. 2009). 
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Practice Tip

The defender should request that the initial evaluation be tendered only to the defense, who will 
then make a determination as to whether to continue to raise fitness. If not raising fitness, then 
the report should not be discoverable, because mental state will not be an issue.

a. When the court appoints an expert, the defender should try to influence expert selection either 
by suggesting a specific doctor or insisting the expert be specifically trained in evaluating youth.

b. If the report is going to be released to the government, the defender should assert the client’s 
Fifth Amendment rights to preclude the use of any statements made by the client regarding the 
offense at trial.

 ° Request that the court appoint a state-paid psychiatrist/psychologist selected by and for the 
defense. In Ake v. Oklahoma, 470 U.S. 68 (1960), the Supreme Court held that an indigent defendant 
has a constitutional right to have the state pay for a psychiatric evaluation to be used on the defen-
dant’s behalf if needed.  

Note To Trainer For a complete discussion of expert assistance the trainer should consult Lesson 29 – Experts.    

•	 Expert Qualifications

 ° The expert should be familiar with and understand the relevant law and psychological factors 
involved in a competence evaluation. The defender should look into the examiner’s professional 
experience, education, and clinical knowledge. The defender should also make sure the examiner 
understands the legal issues. The defender should also make sure that the expert is trained specifi-
cally to assess youth and adolescents.  

 ° Specifically, the defender should consider the examiner’s expertise and training in:6 

a. Child and adolescent development;

b. Juvenile delinquency and characteristics of youth involved in the juvenile justice system;

c. Cultural and social characteristics of the particular youth (e.g., ethnicity, national origin, gender, 
sexual orientation, etc.);

d. Emotional, behavioral, and cognitive impairments in youth;

e. Effective interventions for youth in the juvenile justice system;

f. Legal issues commonly encountered in juvenile court that have a psychological component;

g. Special assessment methods used when legal questions involve psychological matters (See e.g.,
Thomas Grisso, evaluaTing Juvenile’S adJudicaTive compeTence: a guide for clinical pracTice 17-25 (2005) 
(deliniating Grisso’s Juvenile Adjudicative Competence Interview for evaluating competence to 
stand trial); and

 
h. Practices of the juvenile court and services available to youth in the community.

6 Otto, supra note 3, at 17.
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D. Gathering Information to Assist an Expert

•	 The defender should gather and provide the examiner with information about the client that may be use-
ful when determining the psycho-legal issues associated with competence to stand trial.  

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What kinds of 
documents and information should the defender gather for the evaluator or expert?” The trainer 
should then use the following examples to guide the discussion.  

 ° School records

 ° Mental health records 

 ° Child protective records 

 ° Pediatric and other medical records 

 ° Arrest reports

 ° Charge and possible consequences 

 ° Prior disposition reports

 ° Witness/victim reports 

 ° Family accounts 7

•	 The examiner and the defender should discuss the circumstances that caused the question of compe-
tence to be raised and what evidence has been offered about the youth’s competence.8 

•	 In addition to reviewing the youth’s records, the examiner should interview the parents/guardians. This 
will assist the examiner in obtaining information about the youth’s course of development over the years 
including: birth, medical, and injury history; social development milestones; educational history; history of 
emotional or behavioral problems; and mental health issues. The parents/guardians are also useful sources 
of information regarding the youth’s current abilities to manage everyday life decisions and challenges.9 

•	 The defender should advise the examiner not to ask questions related to the offense.

•	 The defender should consider the pros and cons of being present during the evaluation. This decision 
hinges in part on whether statements made during the evaluation are admissible in court in the jurisdiction.  

Note To Trainer The trainer should provide local statutes and case law outlining any specific protections during 
an evaluation. 

7 See Otto, supra note 3, at 18.
8 Legal Questions about Youth’s Capacities, supra note 2, at 27.
9 Id.
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E. Considerations for the Mental Health Examiner10 

The mental health examiner should be ready to address the following:

•	 Functional Abilities

 ° The examiner should focus on what the youth actually knows, or what the youth can do, related to 
the functional and rational understanding requirements of competence to stand trial.

•	 Causal Explanation

 ° If the youth does have limited functional abilities, the examiner should attempt to determine the 
cause. Causes may be due to disabilities, immature cognitive or psychosocial development, intel-
lectual deficits or mental disorders. The examiner will have to show that there is logical connection 
between functional impairments and the presumed cause.  

•	 Situational Factors

 ° The examiner should focus on whether the demands of the legal proceedings will exacerbate the 
youth’s deficits, warranting a finding of incompetence.

 ° Every proceeding has different demands, requiring the youth to understand and appreciate different 
concepts (e.g., implications of taking the witness stand, implications of taking a plea, right to a jury 
trial, transfer to criminal court, etc.).

F. Filing Claim of Incompetence with the Court

•	 If the defender decides to proceed with a challenge to the client’s competence to stand trial, the defend-
er must then proffer the expert’s report to the court along with a written pleading requesting a hearing 
or a finding that the client is incompetent.  

•	 The judge will most likely grant the prosecution’s request to have their own psychiatrist or psychologist 
examine the client. If the judge initially denied the defense’s request for an expert and ordered that a 
“neutral” expert conduct the mental health examination instead, then the defender should object to 
the prosecution’s request and argue that the court will be giving the prosecution an adversarial benefit 
that was not given to the defense. Cf. Wardium v. Oregon, 412 U.S. 470, 474-75 n.6 (1973) (noting that 
discovery is a “two-way street” to which both parties should be entitled).

G. Screening Examination

•	 Depending on the jurisdiction, the court may order an examination of the client’s competence to stand 
trial; however, in some jurisdictions, a screening examination is done before ordering a full competence 
examination. This may be done either in the cellblock or on an outpatient basis, depending on whether 
the client is released.  

•	 Screening exams are conducted by psychiatrists and psychologists who issue a report to the court. 

•	 The defender should contact the screener and provide any information he or she may have on his or her 
client’s past mental health, observations of the client during interviews and anything else that may as-
sist the examiner during the evaluation.  

10 Id., at 26.
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• The court will consider the screening report in deciding whether or not to order a full competence exam. 
The screening report will either conclude that the client is likely competent or incompetent, or that 
further evaluation is necessary.  

• If the client and his or her attorney do not wish to move forward on the competence challenge, the 
defender should let the judge know that he or she has had no difficulty communicating with and getting 
assistance from the client.

H. Full Competence Examination

• Full competence exams should be done in the least restrictive setting possible, preferably in an outpa-
tient setting. However, they may occur in an inpatient setting as well. 

• The report to the court should address the legal capacities required for competence: (a) the client’s 
understanding of the nature and purpose of the proceedings; and (b) the client’s ability to consult and 
cooperate with counsel in preparing and presenting the defense.

• If the client does not have these capacities, then the report should address how the client may gain 
these capacities.  

• It is preferable for the evaluator to address the client’s capacities related to competence (i.e., under-
standing the proceedings and assisting counsel) and not draw a conclusion about competence per se, 
as this is a legal question. However, in some jurisdictions the evaluator may be required to offer an 
opinion about the client’s competence. Regardless of whether the evaluator offers on opinion about the 
client’s competence, Grisso & Larson have laid out the following recommendations for what should be in 
included in an expert report assessing competence: 

 ° Assessment of mental disorder and intellectual disability: A description and, if relevant, a 
diagnosis regarding the youth’s mental status, clinical conditions and/or intellectual incapacities due 
to intellectual disability. 

 ° Assessment of developmental status: A description of the youth’s status with regard to cognitive 
and psychosocial characteristics that are a part of childhood and adolescent development. 

 ° Assessment of functional abilities for Competence to Stand Trial (CST): A description of the 
youth’s actual abilities associated with the legal standard for competence to stand trial. Typically 
this includes what the youth does and does not understand about the trial process and assisting 
counsel, the youth’s appreciation of that information and its relevance and the youth’s capacities for 
decision-making about the waiver or assertion of various rights afforded to defendants. 

 ° Causes of deficits in CST abilities: An identification of the relationship between any deficits in 
specific CST abilities (Section C, supra) and any mental disorder, intellectual disability or develop-
mental characteristics (Section A and B, supra). 

 ° Potentials for remediation/restoration: (If serious deficits in CST abilities are found) A descrip-
tion and explanation as to whether the conditions causing the deficits in CST abilities are likely to be 
remediated within the statutory time period, what remediation methods are required and how those 
could be accomplished.11 

11 Kim Larson & Tom Grisso, DEVELOPING STATUTES FOR COMPETENCE TO STAND TRIAL IN JUVENILE DELINQUENCY PROCEEDINGS: A GUIDE FOR LAWMAKERS (2011).
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•	 There are two types of tests that may be appropriate for youth: psychological and forensic. 12

 ° Psychological testing is good when the examiner wants to evaluate the youth’s intelligence, 
academic abilities, personality, and psychopathology and/or neuropsychological capacities (testing 
of cognitive abilities related to memory and information processing).

 ° Forensic testing generally involves use of standardized instruments that evaluate the youth’s 
abilities associated with competence to stand trial. Each instrument scores the youth’s abilities 
associated with competence to stand trial based on the youth’s responses. These scores are then 
compared to norms, allowing for the identification of deficits in performance. These norms are not 
youth-specific (performance is compared to adults).

a. The most common forensic instruments used are: 

i. MacArthur Competence Assessment Tool - Criminal Adjudication (MacCAT-CA)

ii. Evaluation of Competence to Stand Trial - Revised (ECST-R)

iii. Competence Assessment to Stand Trial - Mental Retardation (CAST-MR)

iv. Juvenile Adjudicative Competence Interview (JACI) (Juvenile-specific)

b. Forensic instruments do NOT take the place of the examiner’s interview with the youth. They do 
not provide “competence scores” and do not indicate that the youth is or is not competent to 
stand trial. They simply assist the examiner in identifying areas of impairment in competence 
abilities when compared to average adults.

I. Evidentiary Hearing and Challenging Finding of Competence

•	 Youth’s Right to a Hearing

 ° The youth has a due process right to an evidentiary hearing when the issue of competence to stand 
trial is raised. See Pate v. Robinson, 383 U.S. 375, 376 (1966); see also Drope v. Missouri, 420 U.S. 
162, 176-77 (1975). The judge will hold an evidentiary hearing on the issue of competence when all 
examinations are complete and the experts’ reports are filed.  

•	 Burden of Proof

 ° The client is presumed competent until the burden of proving incompetence has been satisfied.  

 ° Although jurisdictions vary on which party has the burden of proof at the hearing, once the issue 
is raised some states place the burden on the state to prove the youth is competent, and others 
place the burden on the defense to prove the youth is not competent. Compare Me. Rev. Stat. tit. 
15, § 3318-A(8) (2011) (stating that the state bears the burden for juveniles under the age of 14) and 
Commonwealth v. Lyons, 688 N.E.2d 1350, 1353 (Mass. 1998) (holding that the prosecutor bears 
the burden of proof) with colo. rev. STaT. § 19-2-1302  (2009) and va. code ann. § 16.1-365(f) (2010) 
(stating that the burden of proof lies on the party moving for incompetency). Where the defense 
has the burden to prove incompetence, the standard of proof is usually by a “preponderance of the 
evidence.” See Cooper v. Oklahoma, 517 U.S. 348, 361.

12 Legal Questions about Youth’s Capacities, supra note 2, at 28.
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 ° The majority of federal courts have placed the burden of establishing competence upon the govern-
ment. United States ex rel. Bilyew v. Franzen, 686 F.2d 1238, 1244-45 (7th Cir. 1982); see also United 
States v. Hoskie, 950 F.2d 1388, 1392 (9th Cir. 1991); United States v. Hutson, 821 F.2d 1015, 1018 
(5th Cir. 1987); Brown v. Warden, 682 F.2d 348, 349 (2d Cir. 1982); United States v. Hollis, 569 F.2d 
199, 204 (3d Cir. 1977).

 ° The standard when the burden is on the State to prove competence has not yet been addressed. How-
ever, the reasoning of Cooper and Addington suggest that “clear and convincing evidence” should be 
required of the State. See Jones v. United States, 463 U.S. 354 (1983); see, e.g., State v. Garfoot, 558 
N.W.2d 626, 630 (Wis. 1997); Commonwealth v. L’Abbe, 656 N.E.2d 1242 (Mass. 1995); Engle v. State, 
821 P.2d 1285, 1287-88 (Wyo. 1991); Diaz v. State, 508 A.2d 861, 863 (Del. 1986); State v. Champagne, 
497 A.2d 1242, 1245 (N.H. 1985); State v. Chapman, 684 P.2d 1143, 1144 (N.M. 1984); State v. Heger, 
326 N.W. 2d 855 (N.D. 1982); People v. McCullum, 362 N.E.2d 307, 310-11 (Ill. 1977).

Note To Trainer
The trainer should emphasize that defenders need to know the local law on whether the prosecu-
tion or defense has the burden of proof regarding competence at the hearing and the standard of 
proof that will be used by the court to render its decision.  

•	 Challenging Finding of Competence

 ° Defenders should challenge state experts by giving the defense expert a copy of the state expert’s 
report to develop a response. 

 ° Defenders must investigate the state evaluator and the tests used. For example, if the evaluator 
normally works with adults or uses a test often used to assess knowledge of court proceedings 
designed for adult court, the defender should challenge the use of these tests with youth. 

•	 At the End of the Hearing the Court Must:

 ° Find that the youth is competent; or

 ° Find that the youth is incompetent and:

a. Is likely to attain competence in the near future; or

b. More time is needed to assess whether the youth can attain competence in the near future; or

c. The youth is not likely to attain competence in the near future.

IV. Preparing the Defense Expert13 

A. Deciding Whether to Have a Written Expert Report 

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are the ad-
vantages and disadvantages of having your defense expert prepare a written report?” The trainer 
should then use the following Training Notes to guide the discussion.  

13 Hertz, supra note 5, at 213-14.
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•	 Advantages of a written report include:

 ° It will assist the expert in reviewing the case before the competence hearing. 

 ° It will assist the defender when preparing direct examination of the expert at the hearing.

 ° It may be admissible as evidence to illustrate and clarify the expert’s testimony. 

 ° It will ensure that all points are made and are logically connected for the fact-finder.  

•	 Disadvantages of a written report include: 

 ° The report could be discoverable to the prosecution and give the prosecution time to rebut it.

 ° The report may be used against the youth at trial or disposition even if he or she is found competent 
to stand trial.  

 ° This report could expose the expert to impeachment at trial.  

•	 Oral preview before written report 

 ° The expert should first make an “oral report,” and the defender should then decide whether he or 
she will use that expert for the competence hearing.  

•	 The final report 

 ° If the defender decides to use the expert, the expert’s testimony should be the basis of the report, 
with particular attention to details in phrasing, through a number of interviews and mock-examina-
tions where the defender informs the expert of the needs and weaknesses of the case as well as the 
expert’s role.  

 ° The expert should create a draft report that can be reviewed by the defender and finalized later.  

Practice Tip

In some jurisdictions, draft expert reports submitted to the defender are discoverable. See Adler v. 
Shelton, 778 A.2d 1181 (N.J. Super. Ct. Law Div. 2001); United States v. City of Torrence, 163 F.R.D. 
590, 593-94 (C.D. Cal. 1995); Occulto v. Adamar of N.J., Inc., 125 F.R.D. 611, 612 (D.N.J. 1989); 
Heitmann v. Concrete Pipe Mach., 98 F.R.D. 740 (E.D. Mo. 1983); Boring v. Keller, 97 F.R.D. 404, 
407 (D. Colo. 1953). To prevent discoverability in such jurisdictions, the defender should review 
the draft expert report with the expert in person or have the expert read the report to the defender 
over the phone. This practice may not be necessary in all cases, but defenders should be cautious 
about exchanging drafts, especially when working with experts for the first time when their prac-
tices are not well known to the defender. Be certain to know the rules in the local jurisdiction.

 ° The defender should inform the expert that the report will be made available to the prosecutor who 
will turn any ambiguous language into inconsistencies on cross-examination. The defender should 
also inform the expert that all notes taken throughout the research and examinations are also dis-
coverable by the prosecution.
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Practice Tip

The defender should not provide the expert with discoverable material before the expert starts any 
work on the case.

 ° The defender should advise the examiner not to ask the youth questions related to the offense.

 ° The defender should consider the pros and cons of being present during the evaluation. This deci-
sion hinges in part on whether statements made during the evaluation are admissible in court in 
the jurisdiction. 

Note To Trainer The trainer should include local statutes and case law outlining specific protections related 
to admissibility. 

B. Preparing the Defense Expert for Cross-Examination

•	 The defender should inform the expert if the prosecution will challenge his or her finding. Additionally, 
the expert should be provided with a copy of any other competence reports that will be submitted to the 
court. If the prosecution is opposing the defense expert’s finding, the prosecution will most likely chal-
lenge the defense expert’s experience, qualifications and basis for his or her conclusions.

 ° The defender should do a number of mock cross-examinations with the expert, using anticipated 
questions by the prosecution. The expert should be very familiar with the report submitted and the 
basis for his or her conclusions.  

V. Competence Remediation 

A. Competence Remediation Treatment

•	 After the court determines that the youth is incompetent to stand trial, the court will usually order 
remediation treatment. The defender should insist that treatment be conducted in the least restrictive 
environment consistent with the goal of competence remediation. Unless the court finds inpatient treat-
ment necessary, the court should order outpatient treatment.

•	 Once the period of treatment ends, the court will receive a report from the treatment provider that 
states any of the following:

 ° Competence has been restored.

 ° It is not probable that the youth will attain competence in the designated treatment period.

 ° An inpatient treatment setting is no longer needed.

 ° Inpatient treatment setting is now needed.

•	 Depending on the jurisdiction, the court can order commitment for remediation treatment for a period of 
time if the court finds that there is a “substantial probability” that competence will be attained, or sig-
nificant progress will be made toward competence. See Jackson v. Indiana, 406 U.S. 715, 738-39 (1972).  
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•	 As noted above, a defendant who is committed solely on the basis of incompetence to stand trial cannot 
be held for more than a reasonable period of time necessary to determine whether it is possible that the 
individual will attain the capacity in the foreseeable future. See id. at 738.

•	 If the youth is found not likely to attain competence in the foreseeable future despite treatment, or the 
maximum allowable inpatient treatment period expires and the youth is still incompetent, then the court 
must either release the youth in the delinquency matter or start the process to civilly commit the youth. 
There needs to be another proceeding to determine whether the youth should be committed indefinitely 
or the defendant must be released. Id.

B. Competence Remediation of Youth14 

•	 For youth, treatment should focus on the underlying cause of the incompetence and will generally focus 
on remediation of incompetence for mental illness or intellectual disability (see previously discussed 
treatment), immaturity or lack of knowledge.

•	 Defenders should learn about all remediation possibilities in their jurisdiction and be prepared to make 
a recommendation to the court that addresses the underlying cause of incompetence. 

•	 Mental Illness or Intellectual Disability

 ° Where a youth suffers from mental illness or intellectual disability, states will require treatment to 
try and attain competence.  

 ° While mental illness changes over time and may be reversible with treatment, incompetence due 
to intellectual disability is arguably irreversible. Intellectually disabled individuals are cognitively 
impaired. These individuals may be “remediated” enough to understand elements of the criminal 
process, but they will never be able to make rational, intelligent legal decisions to assist in their 
defense. See United States v. Duhon, 104 F. Supp. 2d 663, 671 (W.D. La. 2000).

 ° The defender should argue that treatment be in the least restrictive setting and hospitalization 
should not be presumed. Most youth who have been found to have mental disorders, rendering them 
incompetent, do not require hospitalization for treatment.

•	 Immaturity

 ° Cognitive or psychosocial immaturity does not have treatment or remediation remedies. It is not 
possible to attain something that does not exist yet because the youth has not reached a certain 
level of development.  

 ° Usually a youth cannot be remediated within the time frame specified by statute. While treatment 
providers may be able to enhance the youth’s factual understanding of proceedings, it is impossible 
to accelerate the developmental maturity to facilitate autonomous reasoning and decision-making 
abilities.  See J. Viljoien & T. Grisso, Prospects for Remediating Juveniles’ Adjudicative Incompe-
tence, pSychol. puB. pol’y & l., 13, 87-114 (2007).

14 Legal Questions about Youth’s Capacities, supra note 2, at 28-29.
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 ° When a youth is found incompetent due to immaturity and treatment extends beyond the time al-
lowed, courts usually will dismiss the charges but may retain jurisdiction by committing the youth to 
the child welfare services to protect the youth and society. See R.E. Redding & L.E. Frost, Adjudica-
tive Competence in the Modern Juvenile Court, va. J. Soc. pol’y & l. 9, 353-409 (2001).

 ° The defender should try to minimize court intervention in the adolescent’s life as much as possible. It 
may be in the youth’s best interests to convene a meeting with the youth, the school, child welfare, 
and the family to create an informal plan that provides additional supports for the youth.  

•	 Lack of Knowledge

 ° In cases where the youth does not know anything about the court process and is found incompetent 
to stand trial, most jurisdictions will enroll the youth in an educational program intended to teach 
him or her about the trial process and roles of the judge, jury, prosecutor, and defense attorney.

C. Challenging Competence Remediation

•	 Too often, across the country, competence remediation for youth means that the youth is asked to watch 
a series of videos (such as Law and Order), to talk about the key players in the criminal justice system – 
judge, jury, prosecutor, etc. – and to regurgitate basic concepts back to the facilitator of the remediation 
program. This process is rarely sufficient to help youth to attain competence, unless the youth’s only 
impairment is “lack of knowledge.” Even when the only impairment is lack of knowledge, the mere abil-
ity to memorize and repeat answers is not necessarily indicative of actual understanding.

•	 The defender should gather information about remediation procedures in the local jurisdiction. If neces-
sary, the defender may file a FOIA request for general information, issue a subpoena or make a discov-
ery request for procedures, notes, materials and reports specifically used in the purported remediation 
of the youth.

Practice Tip

Defenders should look out for remediation providers that use materials designed to help prepare 
child witnesses to testify. This can be a fruitful area for challenging the determination that the 
youth is now competent.

•	 If the defender disagrees with the mental health facility certifying the youth as competent, he or she 
should challenge the determination as unreliable due to the hospital’s failure to address either:

 ° The youth’s understanding of the nature and purpose of proceedings; or

 ° The youth’s ability to assist in his or her defense. United States v. Duhon, 104 F. Supp. 2d 663 (W.D. 
La. 2000).

•	 The defender should make sure that the hospital’s report identifies and provides a background of the 
person(s) providing treatment to the youth and how exactly it was determined that the youth in fact un-
derstands the criminal process and is able to assist in his or her defense. It is not enough for treatment 
providers to just state that the youth has obtained competence. There must be sufficient explanation 
and foundation for conclusions that the youth is competent. See id.
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• The defender should challenge any remediation programs or treatment methods used by the hospital 
that do not have any articles, peer review or other professional writing to support the effectiveness of 
such practices. The issue of competence of a client is critical with constitutional implications. Therefore, 
the court may not allow unreliable psychological evidence as a basis for competence remediation. See 
id. at 677.

• Should the court determine that the hospital’s competence certification was unreliable, the defender 
should argue that the court lacks authority to commit the youth for further hospitalization. See Duhon, 
104 F. Supp. 2d 663.
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Current Charges

You represent Anthony Davis, a 15-year-old African-
American male charged with First Degree Sexual Abuse 
While Armed, Armed Robbery, Armed Carjacking, Armed 
Kidnapping, First Degree Burglary While Armed and 
other related offenses arising out of two incidents: one 
that allegedly occurred this month and one that alleg-
edly occurred last month. The government just filed a 
motion to transfer Anthony’s case for adult prosecution. 
The government offered Anthony a complex plea bargain 
in return for waiving a transfer hearing and entering a 
guilty plea as an adult to certain charges against him.

Family History

Anthony’s family has suffered from intellectual dis-
ability, mental illness, and physical and sexual abuse 
for the last two generations.  

Anthony’s pediatrician told his mother when he was 
nine months old that he was not developing normally 
and needed tests. Fearing that her son would be 
taken away, Anthony’s mother stopped taking him to 
the doctor for many years. Anthony’s mother also beat 
him when he was younger.  

Anthony had an accident when he was 10 years old in 
which he fell off his bicycle and hit his head. A CT scan 
at the hospital indicated that Anthony had brain damage.

Educational History

Anthony repeated the fourth and fifth grades, but was 
not placed in special education until he reached the 
sixth grade. He was classified as mildly intellectually 
disabled on his Individual Education Program (IEP). One 
year later Anthony required fulltime services to address 
social needs, academic weaknesses, and communica-
tion deficits. Anthony cannot read or write at all.

Prior Record

Anthony first came into contact with the juvenile jus-
tice system when he was nine years old. Prior to his 
current charges, Anthony had been arrested six times 
for offenses such as Unauthorized Use of a Motor 
Vehicle, Burglary, and Attempted Robbery. Anthony 
was found guilty in four of the cases. The issue of his 
competence was never raised.  

PART I: Whether to Seek a Competence Evaluation

Under the jurisdiction’s transfer statute, the court 
ordered evaluations of Anthony. Anthony was inter-
viewed by Dr. Rachel Smith, a staff psychologist at the 
local child clinic, who advised the court that she doubts 
Anthony has the mental competence to participate in the 
legal proceedings pending against him due to “severe 
cognitive deficiencies.” Dr. John Goldberg, a psychiatrist 
with the court’s youth services division, conducted the 

FACT PATTERN

VI. Forensic Exercise: Competence to Stand Trial

Note To Trainer

The trainer should distribute the Forensic Exercise and instruct participants that they have 
10-15 minutes to read Parts I & II and jot down answers to the questions in each section. The 
trainer should then use the following Discussion Points to help facilitate an interactive discus-
sion with participants.  

FORENSIC EXERCISE: COMPETENCE TO STAND TRIAL
You are being provided with case materials that include a summary of your client’s current charges and social history. 
Please read the fact pattern and answer the questions following each part. You will have 10-15 minutes to read the 
materials and jot down answers to the questions.  The trainer will give further instructions.
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court-ordered competence screening.  After an interview 
and testing, Dr. Goldberg reported that Anthony was 
intellectually disabled and unable to assist his attorney 
in his defense. Dr. Goldberg recommended a more com-
plete mental health examination.  

The court then ordered an inpatient mental health 
evaluation of Anthony at the local mental health hospital 
where he is to be evaluated by two doctors, employed 
by the court.  

Do you want to pursue the competence evaluation in Anthony’s case? What are the pros and cons? Is the 
standard of competence different in a transfer hearing compared to competence to stand trial?

•	 Given that Anthony has a pending transfer hearing to adult criminal court, and he is facing a possible 
50-year sentence, a claim of incompetence is advisable in his case. The possibility of being placed in 
a secure mental health facility for an indeterminate amount of time is outweighed by the possibility 
of confinement in an adult prison for 50 years.  

 ° If Anthony’s competence cannot be restored, and he is civilly committed, the attending psychiatrist 
may determine that Anthony is no longer a danger to himself or others in the foreseeable future – 
at the very least, in less than 50 years.

•	 The standard for competence in a transfer hearing is arguably the same as the standard for com-
petence to stand trial. The competence requirement should extend to ALL proceedings, including 
transfer hearings. Anthony faces a very important decision in his case – whether to waive a transfer 
hearing and proceed to adult criminal prosecution or have the hearing and face additional charges 
in juvenile court. He has also been offered a very complex plea offer that Anthony must be able to 
carefully consider and make a decision to accept or reject. Anthony must be found competent to make 
such a decision.

As Anthony’s defense attorney, what steps would you take and what information do you need to make a 
better decision about whether or not to pursue the competence question? What documents and collateral 
information would you gather to assist an expert in his or her evaluation? What desired qualifications do you 
want the expert to possess?

•	 The defender will want to seek and retain a psychiatrist and possibly a neurologist in this case to con-
duct an independent examination of Anthony to determine his competence.  Given that the govern-
ment will most likely hire their own experts to evaluate Anthony based on the results of the screen-
ing, it is only fair that the court appoint a state-paid expert for the defense.

•	 The defender should investigate experts in the area of competence to stand trial.  Specifically, it is 
more desirable to find an expert who also has experience working with adolescents and is familiar 
with the relevant law and psychological factors involved in competence evaluation.  

•	 The defender should consult with colleagues, professors and professionals in the field for pos-
sible recommendations.

DISCUSSION POINTS
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•	 The expert should have expertise and training in all areas listed in Section III. C of this lesson.

•	 The defender will want to provide Anthony’s social history and prior record to the expert(s). This should 
include: Anthony’s school records regarding his special education, mental health records including any 
diagnoses and tests administered, pediatric, and other medical records regarding Anthony’s bicycle ac-
cident, his arrest record, and dispositions and parents’ medical and mental health history.

•	 The defender should also make sure that Anthony’s parents and family members are available for 
the expert(s) to interview. The parents and family can provide additional information about Anthony’s 
social history (i.e., developmental milestones, history of behavioral issues, mental health issues, and 
current ability to manage everyday life decisions/challenges).

PART II: The Competence Hearing

Assume you already retained experts for the transfer 
hearing, psychiatrist Dr. Amelia Cohen and neurologist 
Dr. Tammy Lee. Their evaluations were expanded to 
include the question of Anthony’s competence after the 
court ordered a competence evaluation.  

The following are conclusions reached by the defense 
experts after evaluation:

Psychological, Neurological and Psychiatric Evidence

•	 Based on interviews and tests, Dr. Cohen 
concluded that Anthony suffers from a mental 
impairment that severely affects his cognitive 
and language-related skills.

•	 Anthony’s history and the results of the testing 
show that he suffers from brain damage or dys-
function, especially to the left hemisphere.

•	 Anthony exhibits symptoms of chronic depres-
sion, or mood disorder, that affects his attention 
and responsiveness both in interacting with oth-
ers and in performing tasks.

•	 Tests revealed that Anthony is within the low-aver-
age range of intellectual functioning – comparable 
to that of the average seven-year-old child.  

•	 When interviewing Anthony, the experts also 
observed that Anthony had extreme difficulty 
following the flow and process of their conversa-
tion. Even when questions were re-worded in a 

very simplistic way, Anthony still had a hard time 
understanding what was being asked.

•	 Dr. Lee ordered a full neuropsychological exam 
due to the possible head injury Anthony sus-
tained during the bicycle accident. She found that 
Anthony has difficulties in attention and orienta-
tion. Anthony’s short-term memory is intact, but 
he gets overwhelmed by the challenge of some 
questions and gave responses that indicate at-
tention deficit, executive control problems, frontal 
lobe issues and right hemisphere difficulties 
affecting visual and spatial skills.  

•	 Anthony had no rational understanding of the 
pending legal proceedings when questioned 
during interviews. Moreover, Anthony factually 
understood very little.  

The following are conclusions reached by the govern-
ment experts after evaluation:

•	 Despite recent testing indicating Anthony’s cognitive 
deficits (stated in the defense experts’ conclusions), 
one of the government’s experts points to the test 
results from Anthony’s fifth, sixth and seventh 
grades. Anthony’s scores were not as severe those 
years, and the government’s experts suggest that 
Anthony may be malingering on the recent tests, 
despite never having interviewed Anthony. 

•	 The second government expert found Anthony’s 
competence to fluctuate, and that his “pres-
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ent” ability was sufficient for competence after 
interviewing him. He also found that there was 
no question that Anthony fully understood the full 
range and nature of possible penalties that might 
be imposed in the proceedings against him.  

You discovered that there are transcripts of interviews 
conducted with Anthony by the government’s second 
expert. Your experts read the transcripts and disagreed 
with the government’s conclusion. Your experts believed 
that the interviews were consistent with their own opin-
ion, and it did not make sense, in view of the transcripts, 
that the government’s expert came to such conclusions.

Transcript of Interview from March 15, 2010

Q. If you’re sitting in Court and a witness was telling a 
lie about you, what would you do?

A. You can’t do nothin’.

Q. Would you try and tell someone?

A. What?

Q. Would you try and tell someone that the witness was 
lying?

A. I would tell my lawyer, but they probably wouldn’t 
believe anything.

Q. But you would talk to your lawyer?

A. Yeah.

Q. What do you think is the worst that can happen to 
you as a result of the charges?

A. I’ll get a lot of time.

Q. Do you know how much time you could get?

A. My lawyer showed it to me on a piece of paper.

Q. And how much time was that?

A. She told me 50 years.

Q. What are you charged with right now?

A. First degree sexual assault.

Q. What else?

A. I don’t know.

Q. Kidnapping?

A. Kidnapping.

Q. Armed carjacking?

A. I guess.

Q. Yeah, and armed robbery?

A. I think I have a robbery charge.

Q. Threats to do bodily harm. Two different events, 
right? Two different sets of charges, correct?

A. Mmhmn.

Q. You’re shaking your head yes. My understanding is that 
the first set of charges involves breaking into someone’s 
apartment and that allegedly a young woman was sexu-
ally assaulted.  That is what you are charged with, right?

A. Ummm.

Q. Is that right? Is that what you are charged with?

A. Think so.

Q. Ok, and the second set of charges involve you ap-
proaching some men with a gun, forcing one of them 
into a car. Is that what you were charged with?

A. Think so.

Transcript of Interview from April 7, 2010

Q. Remember when I asked you before if you were in 
court with your lawyers and someone on the stand was 
testifying and they were telling lies about you and how 
you would handle it? What would you do?

A. I don’t know.

Q. Would you jump and yell in the courtroom?

A. I don’t know.

Q. Would you tell your lawyer?

A. I don’t know.

Q. When you say you “don’t know” what does that mean?

A. I don’t know what I would do.
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You are surprised to discover that there is no legal authority establishing who has the burden of proof as to 
competence in your jurisdiction. How would you argue to the court that the government has the burden to 
prove your client’s competence?

•	 The defender should argue that the government has the burden to establish competence.  The 
majority of federal courts have placed the burden of establishing competence upon the government. 
United States ex rel. Bilyew v. Franzen, 686 F.2d 1238, 1244-45 (7th Cir. 1982); see also United States 
v. Hoskie, 950 F.2d 1388, 1392 (9th Cir. 1991); United States v. Hutson, 821 F.2d 1015, 1018 (5th Cir. 
1987); Brown v. Warden, 682 F.2d 348, 349 n.1 (2d Cir. 1982); United States v. Hollis, 569 F.2d 199, 204 
(3d Cir. 1977).

•	 States vary on which party has the burden of proof at the hearing; once the issue is raised, some 
states place the burden on the state to prove the youth is competent and others place the burden 
on the defense to prove the youth is not competent. Where the defense has the burden to prove 
incompetence, the standard of proof is usually by a “preponderance of the evidence.” See Cooper v. 
Oklahoma, 517 U.S. 348, 361 n.17 (1996).

Using the information provided by your experts, in addition to your numerous attempts to communicate with 
Anthony and explain the nature of the charges against him without success, what would you argue to the 
court regarding Anthony’s competence?

•	 Anthony satisfies the basic test of Dusky:

 ° He does not understand the nature and purpose of the proceedings; AND

 ° He cannot assist counsel in preparing and presenting his defense.

•	 Factors that suggest incompetence:

 ° Anthony cannot effectively communicate with his defender and vice versa.

 ° He has limited intellectual functioning.

 ° He has limited verbal and comprehension skills.

 ° He has a poor academic record and is in special education.

 ° He has a history of behavioral problems.

 ° He is being tried in adult court.

•	 Anthony lacks factual understanding of proceedings.

 ° He does not understand the nature and purposes of the proceeding, including the seriousness of 
the changes, the purpose of a trial and the consequences, the complex plea offer extended by the 
government and the roles of court participants – including his own defender.

DISCUSSION POINTS
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• Anthony lacks rational understanding to process any factual understanding he may have.  

 ° His intellectual disability limits his ability to process problems and make rational decisions to as-
sist in his defense. Anthony would not be able to rationally make a decision with regard to waiver 
of a transfer hearing or taking the government’s plea offer.  

• A finding of incompetence will:

 ° Preserve the integrity of the criminal process (Anthony does not understand the nature and pur-
pose of proceedings);

 ° Reduce the risk of an erroneous conviction (Anthony cannot assist in his own defense); and

 ° Protect Anthony’s decision-making autonomy (Anthony does not have the ability to make his own 
decisions with regard to waiving or asserting his rights).

How would you challenge the government’s experts and their conclusions at the competence hearing?

• Qualifications

 ° The defender should check the certifications, licenses and professional reputation of every govern-
ment expert involved in evaluating Anthony. The defender should determine how much experience 
the expert has had working with adolescents. 

 ° The defender should make sure the government experts used tests and instruments that are 
scientifically accepted in their field.  

 ° The defender should then consult with his or her experts to assess the government experts’ quali-
fications and bases for their conclusions.

• Lack of Evidentiary Support for Malingering Claim

 ° The mere suggestion that Anthony may be malingering on recent tests is not enough to throw out the 
results. The government’s experts must provide evidence that Anthony was in fact malingering on 
these tests to support their contention. Without such support, there is no basis for their conclusion.

 ° Moreover, the court should not credit this expert’s conclusions about the test results given that he 
never even interviewed Anthony or saw the witness before the competence hearing.

• Interviews

 ° The transcripts of interviews between the second government expert and Anthony provide further 
evidence of Anthony’s confusion and lack of comprehension during exchanges. Anthony could not re-
call previous discussions with the expert about similar subject matter, and his understanding seemed 
to get worse, not better, than in his earlier interviews (compare transcripts on what Anthony would 
do if a witness was telling lies about him on the stand).  
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 ° The March 15 interview does not suggest that Anthony fully understood the full range and nature 
of possible penalties that might be imposed against him, as the government expert would claim. 
In fact, Anthony only dimly recalls the maximum sentence to be recommended by the prosecutor 
if and only if he accepts the outstanding plea offer.  Anthony overlooks entirely that if there is no 
plea bargain, he could face several life sentences upon conviction on all charges.

 ° Another troubling issue with the March 15 interview is the excessive use of leading questions 
when the expert asks Anthony what he is charged with. The expert almost puts words in Antho-
ny’s mouth when all he had to say was “yes” or “no.” Given that Anthony is diagnosed as being 
intellectually disabled, he is highly susceptible to suggestion.
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