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JTIP Unit V: Case Planning
Lesson 14, Pretrial Discovery Practice  (1.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand law governing the right to discovery and develop strategies for obtaining all discov-
ery youth is entitled to from the prosecutor. 

Objectives
Juvenile defender will:

•	 Understand local discovery rules and case law;

•	 Be able to identify documents, photographs, records and other information to which youth and defense counsel 
are entitled in a juvenile case;

•	 Identify effective legal and other strategies for obtaining complete discovery;

•	 Appreciate the importance of documenting all discovery requests and responses;
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•	 Understand the government’s ongoing obligations during trial;

•	 Learn to seek sanctions for the government’s failure to comply with discovery obligations; and 

•	 Understand defense counsel’s discovery obligations.

Training Materials:
•	 Local discovery statutes, rules, and case law (trainer to provide)

•	 Statutes and local rules that govern subpoena power and access to various types of records (trainer to 
provide) (optional)

•	 Summaries of Key Constitutional Cases 

•	 Forensic Exercise: Pretrial Discovery Practice

•	 Log of Documents Requested and Received (to be distributed at the end of the training)

Supplemental Materials:
•	 Sample Discovery Letter 

•	 Sample Motion for Pretrial Discovery

•	 Sample Motion to Compel Discovery

•	 Sample Motion for Discovery Sanctions 
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Trainer’s Overview

Note To Trainer

This training is especially effective when taught in conjunction with Lesson 13 – Investiga-
tion.  If that session will not be taught, the trainer should be aware of the level of experience 
and aptitude of the participants and be prepared to supplement some of the material that 
follows with information regarding investigation.  Trainers should be aware that this may add 
time to the lesson. 

I. The Basics of Discovery (20 minutes)

•	 The trainer should lead the participants through an interactive discussion about discovery, making sure they 
know what discovery is, who is obligated to provide discovery and why they need it.

A. Discovery Defined  

•	 The trainer should distribute local statutes and court rules governing discovery and make sure the participants 
understand the constitutional, statutory and rule-based obligations the prosecutor has to produce discovery.  

B. Law of Discovery: Local Statutes and Rules

•	 Using the Summaries of Key Constitutional Cases handout as a guide, the trainer should review seminal cases 
related to discovery.  

C. Law of Discovery: Constitutional Principles 

II. Obtaining Discovery from the Government (20 minutes)

•	 The trainer should make sure the participants understand the practice and procedures associated with obtain-
ing initial discovery from the government in the local jurisdiction and for seeking to compel or obtain sanctions 
for failure to comply with discovery requests. The discussion should include the following: 

A. Making the Request 

B. Responding to Prosecutorial Barriers to Discovery

C. Judicial Intervention in the Discovery Process

D. Possible Policy Arguments for Broader Discovery 

E. Sanctions and Remedies

III. Obtaining Material from Third Parties using the Formal Court Process (5-10 minutes) (optional)

•	 The trainer will review the types of documents and materials defenders should seek through subpoenas. The 
discussion should address:

A. Issuing Agency Subpoenas

B. Subpoena Duces Tecum

C. Examples of Third-Party Subpoenas
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IV. Discovery Requests by Prosecutors (20 minutes)

•	 The trainer should lead the participants through a discussion of the reciprocal discovery obligations of the 
juvenile defender to the prosecutor. The discussion should include the following: 

A. The Reciprocal Discovery Obligation of the Defender

B. Fifth Amendment Limitations on Prosecutorial Discovery

C. Defense’s Obligation to Respond to Proper Requests

V. Forensic Exercise: Pretrial Discovery Practice (30 minutes)

•	 The trainer should allow the participants time to read the Forensic Exercise and brainstorm by themselves 
about what discovery they would request. The trainer should then elicit ideas collectively from the participants, 
writing them on a whiteboard. The participants should also be asked to indicate what steps they would take if 
the police failed to preserve some of the evidence. The trainer should hand out the Sample Log of Documents 
Requested and Received as reference materials that the participants can take home.
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Trainer Notes
I. The Basics of Discovery

A. Discovery Defined 

Note To Trainer The trainer should engage participants in an interactive discussion by asking, “What is dis-
covery?” The trainer should then use the following Training Notes to guide the discussion.

•	 The informal and formal process by which the defense obtains information from the government. 

•	 Discovery is no substitute for independent defense investigation. Discovery is generally limited to that 
which the law requires the prosecution to produce. The prosecutor may withhold critical information and 
documents, including witness statements, unless a specific request is made for them or until required to 
produce them pursuant to Brady and/or local rules and laws. 

Note To Trainer The trainer should engage participants in an interactive discussion by asking, “Why do we 
want discovery?”

•	 Gain access to information that is not available through independent investigation

•	 Lock the government in on the scope of its evidence: 

 ° Avoid surprise

 ° Prevent the government from introducing evidence it neglected to disclose

 ° Help identify further areas of investigation 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What are 
some examples of items the juvenile defender should request from the government as dis-
covery?” The trainer should only elicit a couple of quick ideas from the audience, as this will 
be covered more thoroughly in the following section.

•	 Sample items to request in discovery

 ° Physical objects 

 ° Police and other investigative reports

 ° Medical and scientific reports

 ° Photos, video footage, audio recordings – including radio transmissions and 911 calls

 ° Written and oral statements of the client

 ° Witness statements and criminal histories 

 ° Brady evidence
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B. Law of Discovery: Local Statutes and Rules

Note To Trainer

The trainer should distribute local statutes and court rules related to discovery and walk 
the participants through those statutes and rules in detail. The trainer should also explain 
the following:

•	 Each jurisdiction has state and local rules governing discovery. The rules not only 

address the types of information and evidence each side is entitled to request, but 

they often govern the form of requests and responses, time limits and sanctions for 

non-compliance. 

•	 Often, local practices or customs do not comport with the prevailing law. It is critical to 

know what laws and rules apply in the court in which counsel is appearing. In addition, 

counsel should be familiar with case law relating to discovery that may control or be per-

suasive in juvenile court. For example, in a jurisdiction that has rules governing juvenile 

discovery that are identical or similar to the rules governing adult criminal cases or civil 

cases, counsel may use adult or civil appellate court decisions in support of a request for 

a particular type of evidence or a request for sanctions for a discovery violation.

After explaining the importance of understanding local rules related to discovery, the trainer 
should engage participants in an interactive discussion by asking, “What statutes and rules 
control discovery in your jurisdiction? Do the local practices comport with the rules? What is 
the government required to disclose pursuant to statute/rules? What are the consequences 
for failure to comply with the rules?” The trainer should then use the following Training 
Notes to guide the discussion.  

Common Statutory Obligations:

•	 Specificity of the Alleged Crime

 ° The prosecutor must give time, date and place of offense.

 ° In some jurisdictions, the prosecutor will withhold the name and/or contact information of the 
complaining witness, purportedly to protect the privacy and safety of the witness (e.g., in a sexual 
assault case). However, failure to produce the name may not provide the youth with adequate 
specificity of the alleged offense as required by the statute (or due process, as will be discussed 
later). In addition, failure to provide the contact information could impermissibly interfere with the 
defendant’s right to present a defense (which necessarily requires investigation). 

Note To Trainer For samples of motions to compel discovery, the trainer should alert participants to the 
Supplemental Materials available at www.njdc.info. 
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•	 Statements

 ° The prosecutor may be required to turn over statements allegedly made by the accused youth upon 
request of the defense. The youth’s statements may include:

a. Written or recorded statements made by the youth 

b. The substance of any oral statements made by the youth

i. The “substance” of an oral statement should connote disclosure “in enough detail to mini-
mize surprise at trial” and to promote “fair and efficient administration of criminal justice,” 
Fed. R. Crim. P. 16(a)(1)(a) advisory committee’s note.

 ° Witness statements are also discoverable (in advance of trial) in many jurisdictions

•	 Youth’s Prior Juvenile Record

•	 Tangible Objects, Documents, Photos

 ° Tangible objects are generally discoverable when in the possession, custody or control of the gov-
ernment AND they are:

a. Material to the preparation of the youth’s defense; OR

b. Are intended for use by the government as evidence in case-in-chief at fact-finding hearing; OR

c. Were obtained from or belonged to youth.

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are 
examples of tangible evidence subject to disclosure under the local rule?” The trainer should 
use the following examples to guide the discussion.

1. Police reports and records (for client and co-respondents):

i. Complaint forms

ii. Arrest reports

iii. Supplemental reports

iv. Line-up reports

v. Mug shots

vi. Photo arrays

vii. Line-up photos

viii. Video recordings (of interrogation, street cameras, etc.)

ix. Tape recordings of 911 calls/police radio communications 

x. Other reports/records/materials commonly created in the jurisdiction
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2. Any additional police reports in certain cases:

i. Drug Possession: Reports detailing the transaction and chemists’ report documenting 
the nature and weight of the drug, etc.

ii. Firearms: Special report describing gun, serial number and bullets recovered; ballistics 
report; firearm trace; and paraffin/gunshot residue tests examining whether the youth 
recently fired a gun.

iii. Fingerprints, footprints, hairs, fragments of clothing: Report by evidence technicians 
describing the collection of the evidence and reports by police experts describing how the 
evidence was connected to the youth and the degree to which there was a match.

iv. Sex Offense: Report of physical examination, rape kit, Sexual Assault Nurse Examiner 
(SANE) report and any blood type matches to semen recovered from the complainant’s body.  

3. Arrest and search warrants

4. Written and oral statements of any co-respondents, adult co-perpetrators or other alleged 
accomplices

5. Written and oral statements of witnesses

6. Physical evidence and corresponding inventory sheets

7. Juvenile and criminal records of the client(s), co-respondents, adult co-perpetrators, 
complainant(s) and witnesses

8. Transcripts from grand jury or probable cause hearings, preliminary hearings and motions 
hearings of an adult co-defendant 

9. Photographs and other visual aids

10. Police disciplinary files

11. Medical/lab records

12. Brady evidence: evidence or information that is in the prosecutor’s possession or control that 
is material and potentially helpful to the defense

Practice Tip

In many jurisdictions, you will need to file a motion or a viewing letter to be able to inspect any tan-
gible evidence that is held in police property rooms or labs before trial. As the defender you should:

•	 Ask for permission to view for both (1) you and (2) and the investigator or expert; 

•	 Ask for permission to view and photograph evidence; and

•	 Request chain of custody documents as well.
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Practice Tip

The defense counsel may also be entitled to view, photograph or video record relevant scenes of 
important events not generally available to the public (e.g. the interrogation room where a client was 
questioned and line-up rooms). This usually requires counsel to file a motion.

Note To Trainer

The trainer should engage participants in an interactive discussion by asking them if they 
have ever had a case that was won because they went to view the evidence and it was 
either missing or was not as described in the police report (e.g., a different kind of gun than 
the one named in the police report). Ideally, the trainer should be prepared to provide an 
example of a success story where viewing the evidence affected the outcome of a case.

•	 Reports of Examinations or Tests 

 ° The government should permit the defense to inspect, copy or photograph any results or reports of 
physical and mental examinations, as well as scientific tests or experiments. In cases where the 
client is indigent and/or the records are voluminous, counsel should request that copies of these be 
produced at the government’s expense.

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
examples of scientific tests that might arise in our case? Who are some of the expert witnesses 
who may be called?” The trainer should use the following examples to guide the discussion.  

a. Drug analysis

Note To Trainer

JTIP Lesson 33 on Drug Cases deals in greater detail with the special discovery concerns for 
cases involving laboratory analysis. As explained in that lesson, there are many documents 
related to the reliability of drug testing labs and chemist reports that the defender would want 
to request as discovery in a drug case.  

b. Medical examinations, including autopsies

c. Ballistics tests

d. Gun-shot residue tests

e. Handwriting analysis

f. Hair and fiber analysis

g. Blood and semen analysis

h. Fingerprint examinations and comparisons 

i. DNA tests

•	 Expert Notice 

 ° Too often prosecutors provide notice of expert testimony in very general terms. Defenders should 
demand specificity of the expert’s proffered testimony.
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 ° The defender should also obtain the expert’s C.V. (and check it for accuracy).

 ° The defender should seek any standards, protocols, orders and rules governing the administration of 
tests/experiments and the credentials, training and ongoing educational requirements for such experts.

Practice Tip

Experts are common in drug cases. For example, the lab technician in a Possession with Intent to 
Distribute case will testify that the substance recovered from the client was cocaine. The govern-
ment might also seek to call a police expert on sales and packaging in to establish indicia of intent to 
sell. Such “experts” are covered by the discovery rules. Before agreeing to stipulate to the admission 
of lab test results, the defender should insist that the government provide the expert’s C.V., protocols 
and standards for the lab, etc. The defender should also ask to speak with the lab tech or head of the 
lab to determine whether the lab and/or tech are in compliance with prevailing industry practices 
and standards. Past scandals with the crime lab in Houston, TX and a DNA “expert” in Cook County, 
IL (Pamela Fish) highlight the importance of conducting due diligence before agreeing to stipulations. 

C. Law of Discovery: Constitutional Principles 

Note To Trainer The trainer should distribute the Summaries of Key Constitutional Cases Handout found at 
www.njdc.info. 

•	 Brady Doctrine

 ° The Brady doctrine provides the defense the right to discovery of evidence in the prosecutor’s pos-
session that is material and potentially helpful to the defense. Brady v. Maryland, 373 U.S. 83 (1963).

 ° Impeachment evidence to show witness bias, interest or other exculpatory evidence falls within the 
Brady rule. United States v. Bagley, 473 U.S. 667, 676 (1985). 

 ° The prosecutor also has a duty to learn of any favorable evidence known to the others acting on 
the government’s behalf in this case, including the police. Strickler v. Greene, 527 U.S. 263, 280-81 
(1999) (quoting Kyles v. Whitley, 514 U.S. 419, 437-38 (1995)). 

 ° There is no direct law as to the required timing of Brady disclosures, but the rationale of Brady and 
subsequent decisions imply that the disclosure of Brady material “must be made at such time as to 
allow the defense to use the favorable material effectively in the preparation and presentation of its 
case.” See, e.g., United States v. Pollack, 534 F.2d 964, 973 (D.C. Cir. 1976).

•	 Kyles v. Whitely

 ° “[T]he individual prosecutor has a duty to learn of any favorable evidence known to the others acting 
on the government’s behalf in the case, including the police.” Kyles v. Whitley, 514 U.S. 419 at 437.

•	 The Right Against Concealment of Evidence that Impeaches Prosecution Testimony

 ° If the prosecution knows of any evidence inconsistent with the testimony of one of its material wit-
nesses that is relevant to his or her credibility, the defense and the jury are entitled to know about 
it. See Giglio v. United States, 405 U.S. 150, 155 (1972); cf. Moore v. Illinois, 408 U.S. 786, 797-98 
(1972) (dicta). Nondisclosure of any material known to the prosecution that is legally admissible to 
impeach the witness would also violate due process. 
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•	 The Right Against Prosecutorial Suppression of Evidence Favorable to the Defense

 ° The prosecution is prohibited from suppressing evidence that is favorable to the defense. See Wylde 
v. Wyoming, 362 U.S. 607 (1960); Pyle v. Kansas, 317 U.S. 213 (1942). See also United States ex rel. 
Almeida v. Baldi, 195 F.2d 815 (3d Cir. 1952). 

•	 Sixth Amendment Right to Counsel

 ° In addition to guaranteeing that the youth has a lawyer, the Sixth Amendment requires that the 
youth have “effective aid in the preparation and trial of the case,” Powell v. Alabama, 287 U.S. 45, 
71 (1932), which can be used to argue that adequate information is required for an effective de-
fense. See Coleman v. Alabama, 399 U.S. 1, 9 (1970) (recognizing that pretrial gathering of informa-
tion is a vital part of the effective assistance of counsel that the Constitution commands). 

•	 The Right to Fair Notice of Charges

 ° The “notice of the specific charge, and a chance to be heard in a trial of the issues raised by that 
charge, if desired, are among the constitutional rights of every accused in a criminal proceeding 
in all courts, state or federal.” Cole v. Arkansas, 333 U.S. 196, 201 (1948). A youth charged with a 
delinquency offense has the same right to fair notice of the charges as an adult criminal defendant. 
See In re Gault, 387 U.S. 1, 33-34 (1967). 

•	 The Right to Present Defense Evidence

 ° Criminal defendants have the right to the government’s assistance in compelling the attendance of 
favorable witnesses at trial and the right to introduce evidence that might influence the determina-
tion of guilt. See Pennsylvania v. Ritchie, 480 U.S. 39, 56 (1987). 

 ° The Court has not decided whether and how the guarantees of the Sixth Amendment Compulsory 
Process Clause differ from those of the Fourteenth Amendment. Thus, counsel can argue that the 
Due Process Clause and the Compulsory Process Clause confer a right to present defense evidence. 
See Webb v. Texas, 409 U.S. 95 (1972). 

•	 Sixth Amendment Right to Confrontation

 ° In the only point of the lead opinion of Pennsylvania v. Ritchie, 480 U.S. 39, that did not gain a major-
ity of the court, three Justices (Justices Brennan and Marshall in dissent, and Justice Blackmun 
concurring solely in the plurality’s result on this point) concluded that the Confrontation Clause con-
fers upon the defense a constitutional right to discovery of information that would facilitate effective 
cross-examination. See id. at 61-62. The elements of a Confrontation Clause argument in support of 
discovery are set forth in Ritchie. Id. at 66-72. 

•	 The Obligation of the Equal Protection Clause that a State Not Permit an Indigent Youth to Be Deprived 
of “The Basic Tools of an Adequate Defense” by Reason of Poverty

 ° The equal protection doctrine guarantees an indigent youth “the basic tools of an adequate de-
fense.” Britt v. North Carolina, 404 U.S. 226, 227 (1971) (dicta). One method of compensating for 
the investigative disadvantage suffered by impoverished youth is to grant the defense access to the 
products of the prosecution’s investigation through discovery. 
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II. Obtaining Discovery

A. Making the Request

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How does the 
defense obtain discovery from the government in the local jurisdiction?” The trainer should then 
use the following Training Notes to guide the discussion. 

•	 Discovery Letters and Motions

 ° Discovery requests should always be memorialized in writing in case the defense needs to docu-
ment or enforce the request in court. In some jurisdictions, the initial discovery request is made by 
letter to the prosecutor.  In other jurisdictions, the initial request is made by motion. Whatever 
format, a written request is important to preserve the record for appellate review or requests for 
post-conviction relief. 

 ° The letter/motion should include a precise description of what defense counsel is requesting. 

 ° The letter/motion should not only request information presently in the possession of the prosecution 
or its agents, but also “all documents or other material that later become known to or available to 
the attorney for the prosecution, or the police or any other agents of the prosecution.”

 ° Many offices have form letters or motions. Defense counsel should tailor requests to individual 
cases and file supplemental requests when warranted.  Defense counsel should also object to the 
government filing “form answers” when appropriate.

a. Discovery requests should be filed with the court along with proof of service (e.g., a signed cer-
tificate of service or a copy with the government’s receipt stamp). In courts with court reporters, 
counsel may also note its service of the request on the record. Defenders should memorialize 
all discovery requests and responses. This applies even in jurisdictions with “open discovery.” 
Often, the government tenders documents piecemeal.  The defender should develop a system 
for recording the receipt of discovery in order to rebut claims by the government that a piece of 
evidence produced at trial had been previously tendered to the defense or to prove later that a 
key piece of evidence was withheld. This can be as simple as numbering each item as it comes 
in and creating a chart that documents the responses or scanning all documents into a computer. 
(See handout.)

b. Defenders often have conversations with the government about incomplete or outstanding 
discovery. These should be documented with a memo to the file or in a letter to opposing counsel 
that includes date, time, form and substance of the communication. Often, it is not clear at the 
time of the communication that there will be an issue that requires court involvement; docu-
menting conversations at or near the time they occur generally helps the defense later prove its 
version of events.
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•	 Discovery Conference

 ° A conference may yield information not produced in the prosecution’s written response to the discov-
ery letter or motion. 

 ° The defender should decide in advance what information can be disclosed as possible barter for 
prosecutorial information without damaging the defense’s case. 

 ° Counsel should be ready to discuss the possibility of dismissal or other resolution of the case. 

B. Responding to Prosecutorial Barriers to Discovery

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What are some 
common objections by the government to discovery? How do you respond?” The trainer should 
use the following Training Notes to guide the discussion.  

•	 Informant’s Privilege

 ° The government may attempt to conceal the name of a confidential informant by claiming privilege, 
arguing that disclosure would endanger the prosecution’s witness or other interests. In determining 
whether the government’s non-disclosure is legitimate, the Supreme Court has recognized a balanc-
ing test that includes the crime charged, the possible defenses, the possible significance of the 
informant’s testimony and other relevant factors. Roviaro v. United States, 353 U.S. 53, 62 (1957).

Note To Trainer For samples of motions to compel discovery, the trainer should alert participants to the Supple-
mental Materials found at www.njdc.info.

 ° Even when the informant’s privilege bars disclosure of an informant’s identity, it does not protect the 
contents of a communication when the content will not tend to reveal the identity of an informant or 
when that identity has already been disclosed. Id. at 60 (dicta). 

•	 Work Product Doctrine

 ° Some local statutes or rules will exclude government work product from being subject to disclosure 
completely or at least until trial. 

 ° In response to a government assertion of the work product doctrine to resist disclosure of witness 
statements prior to trial, counsel can argue the defense is entitled to disclosure under the Jencks 
Act that the work product doctrine does not bar production. Goldberg v. United States, 425 U.S. 94, 
108 (1976). 

 ° Counsel will also find additional support for disclosure in local discovery rules and law.

 ° Local law cannot extend work product protection to any materials that are constitutionally required 
to be disclosed to the defense. Davis v. Alaska, 415 U.S. 308 (1974); cf. Chambers v. Mississippi, 410 
U.S. 284 (1973). 
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•	 Other Claims of Governmental Privilege

 ° If the prosecution resists defense discovery requests by making broad claims of unspecified privilege 
to protect governmental secrets, operations or confidentiality, defense counsel may argue that this 
governmental privilege is inapplicable because it would be “unconscionable” to allow a government 
to undertake prosecution and then invoke its governmental privileges to deprive the accused of any-
thing which might be material to his defense. United States v. Reynolds, 345 U.S. 1, 12 (1953) (dicta). 

Practice Tip

The defender should request specificity and memorialize any government objections: if the prosecu-
tor objects to the disclosure of certain evidence, the defender should insist that the government 
specify the nature of the document or material withheld, date of creation where appropriate, length 
in number of pages (document) or time (recording) and basis of privilege. Defense counsel may 
also seek an in camera review of the materials. Where the government is successful in refusing 
disclosure, defense counsel should request that the court seal the documents and make them part of 
the record for appeal. 

C. Judicial Intervention in the Discovery Process

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What should 
counsel do if the prosecution does not readily turn over discovery material?” The trainer should 
use the following Training Notes to guide the discussion and should adapt the talking points to 
account for local rules and provide statutory or other authority.

•	 Possible Motions

 ° Motion to Compel Discovery 

 ° Motion for Bill of Particulars: to get vital statistics of the charged offense that are not included 
or insufficiently detailed on the charging paper. Defense is entitled to the specific date, time and 
location of the offense, name of complainant or victim and the means by which the youth allegedly 
committed the offense.  

 ° Motion to Compel Disclosure of List of Prosecution Witnesses

a. In some jurisdictions, the prosecution is required to disclose the names of all witnesses it 
intends to call at trial. In other jurisdictions, the defense can seek disclosure of the names of 
government witnesses under certain circumstances. 

b. If the prosecution produces a witness that is not named on the list at trial, defense counsel 
should object to the witness testifying. The judge has the discretion to: (i) exclude the testi-
mony of the witness; (ii) allow the defense the opportunity to interview the witness prior to the 
testimony; or (iii) allow the witness to testify and allow the defense a continuance to prepare for 
cross-examining the witness and to gather defense witnesses responsive to the unannounced 
witness’ testimony. 

 ° Motion for medical or psychiatric examination of the complainant or other prosecution witnesses

 ° Motion for an order requiring the complainant and other prosecution witnesses, including the police, 
to speak with the defense
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 ° Motion for leave to take depositions of witnesses or for leave to serve witnesses with  
written interrogatories

 ° Motion for the detention of persons as material witnesses 

 ° Motion for inspection or production of evidence

 ° Motion for access to school, medical or mental health records of a witness

 ° Motion for leave to view and photograph a police car or station

D. Possible Policy Arguments for Broader Discovery 

•	 The quest for truth in an adversarial system is better served by allowing the defendant an opportunity to 
investigate and confront the evidence against him. 

•	 Attitude of openness for a juvenile trial is similar to that which prevails in civil discovery practice. 

•	 Counsel might argue that police and prosecutors have greater resources for discovery than the accused.

E. Sanctions and Remedies

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What relief or 
sanctions should the defense seek if the government refuses to produce discovery?” The trainer 
should use the following Training Notes to guide the discussion.

•	 If the Discovery Violations Are Discovered During or Just Prior to Trial

 ° The defender should make a written or oral motion and make sure the issue is noted on the record 
for appeal. 

a. Motion to Exclude evidence not previously disclosed

b. Motion to Dismiss for failure to preserve evidence

Note To Trainer Many jurisdictions require the defender to exhaust all other formal discovery procedures before 
seeking a sanction.

 ° Counsel may have to decide whether to request or object to a continuance. This depends on the 
individual case. Considerations include the nature of the evidence withheld, whether the trial has 
begun and whether the client is in custody.

•	 If Trial Has Begun When Discovery Violations Are Discovered, the Defender Should:

 ° Argue for a dismissal and double jeopardy

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “What relief or 
sanctions are appropriate if the evidence is lost or destroyed?” The trainer should use the fol-
lowing Training Notes to guide the discussion.
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•	 If Evidence Is Lost or Destroyed:

 ° The Court applies a three-part test to determine possible relief or sanctions when evidence is lost:1  

a. Reason for loss or nondisclosure and the degree

b. The impact of the proposed sanction on the administration of justice 

c. The magnitude of the demonstrated materiality and impact of nondisclosure 

 ° The Court will be concerned with prejudice. Defense counsel will need to show that the lost, non-
disclosed or destroyed evidence was:

a. Material to the preparation of the defense; and 

b. That the youth will be prejudiced or was prejudiced by the nondisclosure. 

 ° If a request for dismissal or exclusion of other key evidence is denied, the defender should request 
that the court assume an adverse inference under applicable evidentiary rules (an inference that the 
lost or destroyed evidence is favorable to the defense).  

•	 The Defender Should Always Make the Record for Appeal

III. Obtaining Material from Third Parties Using the Formal Court Process (optional)

Note To Trainer

For full training on the law, practice and strategies for obtaining documents and other evidence 
from third parties, defenders should look to the Investigation lesson. This section is included 
only to introduce participants to the importance of obtaining evidence from sources other than 
the prosecution. If the trainer is teaching the Investigation lesson contemporaneously with this 
lesson, this section can be skipped.

The trainer should pull the relevant statutes and local rules that govern subpoena power and 
access to various types of records and provide samples. 

A. Issuing Agency Subpoenas: even though the defender’s discovery request includes a request for materi-
als from agencies aligned with, or under the control of, the prosecutor’s office, the defender should consider 
also issuing a subpoena directly to the agency.

•	 The prosecution generally is only obligated to tender evidence that it receives from the third party 
agency (e.g., the police). Issuing a subpoena directly to the agency helps to ensure that the defender is 
in possession of all of the evidence.

•	 Training materials, protocols and guidelines are often not included in the discovery material tendered by 
the prosecution. Consequently, a defender that seeks to challenge an identification procedure or a lab 
result should issue a subpoena to get these materials.

•	 Other materials are not in the prosecution’s possession or control and consequently must be directly 
requested by the defense.

1 See Arizona v. Youngblood, 488 U.S. 51, 58 (1981) (finding failure to preserve potentially useful evidence where officers acted in bad faith violates the Fifth Amendment Due 
Process rights of the accused).  
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B. Subpoena Duces Tecum

•	 The defender must specify with particularity the documents/records sought. 

•	 When requesting medical, mental health, school or other records relating to a complaining witness, de-
fense counsel will usually be required to seek prior court approval. Defense counsel is usually required 
to demonstrate that he or she has a good faith basis that the requested records will yield relevant and 
admissible evidence.  

Practice Tip

In many instances, the court will want to conduct an in camera inspection of the records. See 
Pennsylvania v. Ritchie, 480 U.S. 39, 59-61 (1987) (holding the court may inspect and determine if the 
requested records containing confidential information are relevant before disclosing such information 
to the defense). The defender should not simply accept this, but check the law to see if this is a pre-
condition to release once a prima facie case for discoverability has been made. If the court conducts 
an in camera inspection and refuses to tender some or all of the records, counsel should request that 
the court seal the withheld documents and place them in the court file for appellate review.

C. Examples of Third-Party Subpoenas:

•	 Medical examiner reports and test results

•	 Medical records from the complainant (usually requires good cause and a court order)

•	 Mental health records of a complainant (usually requires good cause and a court order)

•	 Records from child welfare or other agencies (if you are seeking records of your client, it is best to try to 
obtain this with a release of information rather than a subpoena)

•	 Cell phone records (calls and text messages)

•	 Weather Bureau records

•	 Personnel and disciplinary files of officers (when alleging misconduct)

•	 Personnel or disciplinary files of teachers or School Resource Officers (when alleging misconduct in a 
school-related offense)

•	 School disciplinary file of complaining witness (usually requires good cause and a court order)

IV. Discovery Requests by Prosecutors

A. The Reciprocal Discovery Obligation of the Defense

•	 Many states have statutes that give the prosecution the right to obtain discovery from the defense 
of certain other categories of information, such as the names and sometimes statements of intended 
defense witnesses, reports of defense experts and tangible evidence. 

•	 The government is entitled to discovery from the defense, but usually only upon the government’s com-
pliance with discovery and/or upon a request from the government.



JTIP  Unit V: Case Planning18 

•	 Reverse Lewis/Brady: defense has no obligation to disclose reverse-Brady

 ° The defense may have to give the names, DOB, and social security numbers of defense witnesses at 
a hearing or trial, but there is no obligation to alert the government to impeachable convictions.

 ° In addition, the defense is not required to tender the names of witnesses (and witness statements) 
that it does not intend to call at a hearing or trial.

 ° The defense may have to give any written statements or notes from conversations from defense or 
government witnesses (which is why one has to be careful when documenting interviews).

•	 Notice of Alibi and Other Affirmative Defenses 

 ° Often, disclosure of alibis and other affirmative defenses is only required when there is a written 
demand from the prosecutor. However, the local rules will prevail.

 ° If a demand is made, the defense must give over alibi names and addresses of alibi witnesses and 
the place where they will say the client was.

a. Government must then turn over any witnesses that will say otherwise.

 ° Similarly, the defense is generally required to give notice of any other affirmative defenses, such as 
self-defense.

B. Fifth Amendment Limitations on Prosecutorial Discovery

•	 Court-ordered disclosure to the prosecution of any potentially incriminating matter that the defense 
does not intend to produce at trial violates the Fifth Amendment. See Prudhomme v. Superior Court, 466 
P.2d 673 (1970). The Supreme Court has impliedly held this. Compare United States v. Doe, 465 U.S. 605 
(1984), New Jersey v. Portash, 440 U.S. 450 (1979), and Brooks v. Tennessee, 406 U.S. 605 (1972), with 
Buchanan v. Kentucky, 483 U.S. 402, 422-24 (1987), and Estelle v. Smith, 451 U.S. 454 (1981).

•	 The court may not order pretrial discovery by the defense that would require the youth, personally or 
through counsel, to make any oral or written statement whose contents would help to prosecute the 
youth for the crime. Hoffman v. United States, 341 U.S. 479, 486 (1951). 

•	 However, since the Fifth Amendment forbids only “testimonial self-incrimination,” ordering the youth to 
disclose tangible evidence does not violate the Fifth Amendment privilege. Fisher v. United States, 425 
U.S. 391, 399 (1976). 

•	 The Fifth Amendment forbids prosecutorial discovery of any document, whether written by the youth or 
by anyone else, when the act of producing that document, as distinguished from the contents of that 
document, would be incriminating. This is the case whenever: (a) the act of production would constitute 
an admission of the existence or possession of the document, in a context in which such an admis-
sion would be probative of the youth’s guilt, United States v. Hubbell, 530 U.S. 27, 36 & n. 19 (2000); 
or (b) the act of production would constitute an implicit authentication of the document, when such an 
authentication could be used by the prosecution as part of its case against the youth, id.at 412-13 & n. 
12 (dicta). The same rule applies to pretrial discovery of other tangible objects possessed by the youth, 
the existence or possession of which is incriminating. 
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•	 If prosecutorial discovery is ever to be ordered, the youth has a due process right to reciprocal discovery 
under Wardius v. Oregon, 412 U.S. 470 (1973).

•	 The prosecutor shall not be entitled to documents protected by other privileges such as: mental health 
records (HIPAA), school records (FERPA) and work product. However, the defender should know that rais-
ing certain defenses or calling certain witnesses may result in the waiver of these privileges.  

C. Defense’s Obligation to Respond to Proper Requests

•	 When presented with a proper discovery request, defense counsel is required to respond by producing 
requested discovery or raising objections or privileges. It is critical that counsel take these duties seri-
ously, both to protect the client’s interests and to maintain credibility with the court (which is also in the 
client’s interest). If defense counsel has documents in his or her possession that he or she believes are 
responsive to a request by the government, but counsel believes them to be privileged from disclosure, 
he or she must affirmatively raise the privilege.  Similarly, if the government makes what counsel be-
lieves to be an illegal or improper request, counsel should not simply ignore it, but should instead object 
to the request in writing.

•	 There will be times when counsel will need to forego presenting a witness or other evidence so as to 
avoid producing evidence that is unfavorable to the defense. For example, in a jurisdiction where notes 
containing witness statements are discoverable, counsel may decide to refrain from calling a witness 
rather than turn over the notes containing that witness’ statement.

•	 Counsel should be careful not to produce documents to which the government is not entitled. For ex-
ample, defense counsel is not required to produce the client’s mental health records unless the defense 
is placing the client’s mental health into issue.

•	 As with requests to and responses from the government, the defense should be sure to make a record of 
all responses to the government to avoid any accusations of discovery violations.

Caution

Defenders should be careful about communicating with witnesses or testifying experts via 
email, as this may be discoverable in some jurisdictions.
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V. Forensic Exercise

Note To Trainer

The trainer should allow the participants time to read the Forensic Exercise and brainstorm by 
themselves about what discovery they would request. The trainer should then elicit ideas collec-
tively from the participants, writing them on a whiteboard. The participants should also be asked 
to indicate what steps they would take if the police failed to preserve some of the evidence.  
After the exercise is over, the trainer should hand out the Sample Log of Documents Requested 
and Received for the participants to take home as a reference. The Forensic Exercise Handout 
and the Sample Log of Documents Requested and Received are available to download or copy at 
www.njdc.info. 

FORENSIC EXERCISE: PRETRIAL DISCOVERY
Your client, Jonathan Lopez, is charged with Posses-
sion and Intent to Distribute Cocaine. He tells you that 
his friend Mark Mendez wanted him to sell cocaine, 
but he refused. Nevertheless, he took the small bag 
of drugs that Mark handed him, because he and Mark 
had been having some problems and he wanted them 
to be cool again. He told you that while he was sitting 
on the bleachers at school, a teacher, the principal and 
a School Resource Officer approached him and told him 
to empty the pockets of the school gym uniform jacket 
he was wearing. When he did so, they discovered the 
drugs (a small plastic bag of white powder). Jonathan 
also told you that the officer said that Jonathan’s girl-
friend claimed that he had been selling. He and his girl-
friend have been having problems.

1. Brainstorm what you would like in discovery from 
the government. 

a. List all pieces of evidence that you would 
want to request from the prosecution.

b. List all possible reasons for requesting the 
above evidence.

c. Think about what constitutional arguments 
would support your requests.

2. What other materials would you request from 
third parties?

3.  What if the prosecution informs you that the bag 
of drugs was confiscated by the school, but that 
a staff member was so nervous about having the 
drugs around that she destroyed them? Does it 
matter if they were tested beforehand?  
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Question 1 (a)-(c):

Note To Trainer Where applicable, the trainer should refer to the local discovery statute, rule and case 
law for additional reasons for entitlement when discussing each piece of discovery.

Evidence from the Prosecution

•	 Police Report

 ° Reasons for Request: This document will contain the time, date and place of the alleged 
offense. It will also give a general summary of the incident, the names and addresses of 
potential witnesses, as well as the name and address of the complainant(s). Such informa-
tion will provide a starting point for defense investigation.

 ° Arguments in Support: The youth has a Sixth Amendment right to counsel. Not only is the 
timely appointment of counsel required to allow for adequate time to prepare a case, Powell v. 
Alabama, 287 U.S. 45 (1932), but the gathering of pretrial information, including all information 
the prosecution has and will use against the youth, is also a vital part of effective assistance of 
counsel mandated by the Constitution. See Adams v. Illinois, 405 U.S. 278, 281-82 (1972); Cole-
man v. Alabama, 399 U.S. 1, 9 (1970); see also Rompilla v. Beard, 545 U.S. 374, 387 (2005).

•	 Petition/Notice of Charges

 ° Reasons for Request: The defense must know and understand the charges. Without the 
petition/notice of charges, the youth cannot adequately prepare the case.

 ° Arguments in Support: Youth charged with a crime have the procedural due process 
right to fair notice of charges. It is a constitutional right of every person accused in criminal 
proceedings. Cole v. Arkansas, 333 U.S. 196, 201 (1948). See also In re Gault, 387 U.S. 1, 
33-34 (1967) (youth charged with a delinquency offense are entitled to the same fair notice 
of charges as adult criminal defendants). 

•	 School Incident Reports/Report from School Resource Officer

 ° Reasons for Request: The school incident report is another useful document for ascer-
taining the time, place and nature of the incident. It may also contain additional informa-
tion regarding the incident that was not included in the official police report (e.g., additions 
facts about the alleged incident, witness names and addresses). It may also serve as a 
source of impeachment material should there be any inconsistencies between information 
from this document and the police report. 

a. NOTE: The defender may want to consider subpoenaing this information from the 
school directly (third-party request) rather than wait for the prosecution to hand over 
the documentation. See Evidence from Third Parties, infra.

DISCUSSION POINTS
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 ° Arguments in Support: See arguments for Police Report, supra.

•	 Jonathan’s oral statements

 ° Reasons for Request: The defender needs to know what oral statements his or her client 
made in order to better understand the evidence the prosecution has, or does not have, 
against the client. Such information will assist the defender in advising the client about 
going to trial or taking a plea offer.

 ° Arguments in Support: Jonathan has a due process right against an unfair balance of 
advantage favoring the prosecution. See Wardius v. Oregon, 412 U.S. 470, 474 (1973) 
(recognizing that the Due Process Clause “does speak to the balance of forces between 
the accused and the accuser). Any lack of reciprocity between the prosecution and defense 
“interferes with the defendant’s ability to secure a fair trial.” Id. at n.6. “[I]f there is an 
imbalance in discovery rights, it should work in the defendant’s favor.” Id. at 475 n.9. See 
also arguments for Police Report, supra.

•	 Any written statements from Jonathan

 ° Reasons for Request: Similar to reasons for requesting oral statements, the defender 
will want to know what written statements his or her client made to the police.

 ° Arguments in Support: See arguments for Jonathan’s oral statements, supra.

•	 Miranda warnings

 ° Reasons for Request: To make sure that Miranda warnings were actually given and 
signed by Jonathan before giving any statements to the police during interrogation. How 
and when Miranda warnings were administered may support a basis for suppression.

 ° Arguments in Support: Under Miranda v. Arizona, 384 U.S. 436 (1966), any statements 
Jonathan made during custodial interrogation before being given warnings about his rights 
and before effectively waiving those rights, are excluded from admission at trial. There-
fore, production of the warnings and waiver are essential to the preparation of Jonathan’s 
defense. See also arguments for Police Report, supra.

•	 Prior Statements of Witnesses before Trial (“Jencks”)

 ° Reasons for Request: Possible impeachment material during cross-examination at trial. 

 ° Arguments in Support: The Jencks Act, 18 U.S.C. § 3500, requires the prosecution to turn 
over to the defense any statement of a witness called by the prosecution that relates to 
the subject matter of the witness’ direct testimony. See also Jencks v. United States, 353 
U.S. 657 (1957) (the holding was codified as the federal Jencks Act).
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•	 Jonathan’s prior record

 ° Reasons for Request: The defense will want to have an official copy of Jonathan’s prior 
record from the prosecution so that both parties are on the same page as to Jonathan’s prior 
convictions. If the defender wishes to introduce any character evidence at trial, lack of knowl-
edge of Jonathan’s prior arrests can be used to impeach those character witnesses. 

 ° Arguments in Support: Refer to your local statute or discovery rule.

•	 Viewing letter to inspect physical evidence collected (cocaine and clothes)

 ° Reasons for Request: The defense will want to inspect tangible evidence collected by 
the police. This allows for the defense to determine whether there are any inconsistencies 
between the description of the evidence by the police and the evidence seized.  It may also 
give the defense important information about the evidence itself (e.g. gun does not function; 
evidence is covered in dirt, suggesting it was laying on ground for some time and thus was 
not the item the youth allegedly threw to the ground in view of the police; etc.).

 ° Arguments in Support: The defense should be allowed to inspect and view all evidence 
that the prosecution seeks to introduce against the client and/or is material to the prepara-
tion of the defense.

•	 Inventory sheets for physical evidence collected

 ° Reasons for Request: To make sure that all evidence was properly preserved and docu-
mented. These documents will also ensure that all evidence was accounted for and that no 
items are missing, lost, destroyed or altered and/or that the chain of custody was not broken.

 ° Arguments in Support: The gathering of pretrial information, including all information 
the prosecution has and will use against the youth, is a vital part of effective assistance of 
counsel mandated by the Constitution. See Adams v. Illinois, 405 U.S. 278 at 281-82; Cole-
man v. Alabama, 399 U.S. 1 at 9; see also Rompilla v. Beard, 545 U.S. 374 at 387.

•	 Chain of custody documents for physical evidence

 ° Reasons for Request: It is the prosecution’s burden to establish a chain of custody for 
all tangible evidence. Any break in the chain of custody may compromise the integrity of the 
evidence, providing a basis for suppression.

 ° Arguments in Support: Jonathan has a right to know that all evidence being used against 
him was carefully preserved and not mishandled by the prosecution. Particularly for the drug 
evidence, it is necessary for the prosecution to establish a chain of custody all the way to the 
final custodian for authentication. United States v. Washington, 11 F.3d 1510 (10th Cir. 1993) (the 
proponent of cocaine evidence that is not readily identifiable and susceptible to alteration by 
tampering or contamination must lay foundation establishing chain of custody sufficient to ren-
der it improbable that original item has either been exchanged with another or been contaminat-
ed or tampered with); United States v. Collado, 957 F.2d 38, 39 (1st Cir. 1992) (Fed. R. Evid. 901 
requires that it be reasonably probable that there was no material alteration of the evidence).
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•	 Any photographs taken

 ° Reasons for Request: The defense will want to view all photographs taken at the scene 
of the crime, including pictures of tangible evidence. There are a variety of reasons why 
the defense would want to view these pictures: it is an opportunity to understand the evi-
dence against Jonathan; they are useful to compare to the defense’s own photographs of 
the crime scene and physical evidence; they will assist the defense in preparation of direct 
or cross-examination of witnesses.

 ° Arguments in Support: The gathering of pretrial information, including all information 
the prosecution has and will use against the youth, is a vital part of effective assistance of 
counsel mandated by the Constitution. See Coleman v. Alabama, 399 U.S. at 9; Adams v. 
Illinois, 405 U.S. at 281-82; see also Rompilla v. Beard, 545 U.S. at 387.

•	 Any recordings (police radio runs)

 ° Reasons for Request: To understand exactly what was said on the police radio runs and 
to inspect for potential impeachment material.

 ° Arguments in Support: If such recordings are pertinent to the preparation of Jonathan’s 
defense or are intended for use by the prosecution as evidence at trial, they are discov-
erable. Moreover, the Sixth Amendment right to confrontation allows the discovery of 
information that would facilitate effective cross-examination. Pennsylvania v. Ritchie, 480 
U.S. 39. See also arguments for Police Report, supra.

•	 Arrest and/or search warrants

 ° Reasons for Request: The defense will want such documents in order to understand 
whether there is a basis for suppression of evidence under the Fourth Amendment. Infor-
mation in these documents may also provide impeachment material.

 ° Arguments in Support: The gathering of pretrial information, including all information 
the prosecution has and will use against the youth, is a vital part of effective assistance 
of counsel mandated by the Constitution. See Coleman, 399 U.S. at 9; Adams, 405 U.S. at 
281-82; see also Beard, 545 U.S. at 387.

•	 Drug analysis reports

 ° Reasons for Request: The defense may want an expert to take a look at the drug analysis 
reports to make sure everything was done according to proper procedure and proper chain 
of custody. Additionally, they are the only proof that the collected drug evidence was, in 
fact, cocaine.

 ° Arguments in Support: See arguments for Chain of custody documents for physical 
evidence and Arrest and/or search warrants, supra.
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•	 Fingerprint analysis 

 ° Reasons for Request: If fingerprint analysis was done, the defense will want the results. 
For instance, perhaps there were multiple fingerprints on the bag of drugs that did not 
belong to Jonathan. Or, it may be the case that Jonathan’s fingerprints were on the bag 
along with other individuals’ prints. This is information the defender will want to know in 
preparing a defense. 

 ° Arguments in Support: See arguments for Arrest and/or search warrants, supra.

•	 Notice and Curriculum Vitae of experts called by the prosecution

 ° Reasons for Request: The defense will want to know what qualifications and particular 
“expertise” prosecution experts have to prepare effective cross-examination. They may 
provide impeachment material when attempting to discredit their qualifications and back-
ground in the relevant area of expertise.

 ° Arguments in Support: Jonathan has a Sixth Amendment right to confront experts at trial 
regarding their qualifications and expertise in areas relevant to their testimony. 

•	 Any identification procedures

 ° Reasons for Request: Information regarding any identification procedures will assist the 
defense in preparing the case for a variety of reasons: may provide a basis for suppression 
of identification; may provide impeachment material for cross-examination; will assist the 
defense in advising Jonathan on potential plea offers.

 ° Arguments in Support: Jonathan has a Sixth Amendment right to confront adverse wit-
nesses at trial regarding their identification testimony.

•	 Any evidence of uncharged misconduct the prosecution intends to introduce

 ° Reasons for Request: The defense will want to know whether the prosecution intends to 
introduce such evidence to either challenge its admissibility or prepare mitigation. 

 ° Arguments in Support: Defense is entitled to notice of the evidence the prosecution will 
seek to admit; may serve as the basis of a motion in limine.

•	 Information about the girlfriend (the informant)

 ° Reasons for Request: The defense will want to know exactly what the girlfriend told 
the police/school officials in order to prepare the case. By having a name and address, the 
defense may be able to send an investigator to interview and take a statement from the 
girlfriend for potential impeachment evidence on cross-examination. The statement can be 
used to impeach the girlfriend at trial.
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 ° Arguments in Support: The prosecution is only required to disclose the names and ad-
dresses of informants if necessary for a fair trial on the issue of guilt or innocence – NOT 
for other purposes such as suppression motions. Compare United States v. Rugendorf, 376 
U.S. 528 (1964), with McCray v. Illinois, 386 U.S. 300 (1967). Therefore, it depends on the 
particular circumstances of every case “taking into consideration the crime charged, the 
possible defenses, the possible significance of the informer’s testimony and other relevant 
factors.” United States v. Rugendorf, 376 U.S. 528 at 534-35 (citation omitted).

•	 Any Brady evidence

 ° Includes impeachment/bias material

a. Prior convictions/juvenile adjudications of prosecution witnesses (or pending trials, 
arrests, guilty pleas, probation/parole since date of offense in this case, etc.)

b. Prior inconsistent/non-corroborative witness statements 

c. Any information that witnesses may have been under the influence/impaired, or infor-
mation on their mental state

d. Any deals made with witnesses to testify

e. Evidence of perjury by prosecution witnesses, now or in the past

f. Prior bad acts of witnesses

g. Information that witnesses have made false accusations.

 ° Reasons for Request: The defense will want any exculpatory information that is poten-
tially favorable to the defense.

 ° Arguments in Support: Pursuant to Brady v. Maryland, 373 U.S. 83, the defense is en-
titled to all exculpatory information that is in the prosecutor’s possession or control that is 
material and potentially helpful to the defense. 

a. Pursuant to United States v. Bagley, 473 U.S. 667 at 676, impeachment evidence to 
show witness bias, interest or other exculpatory evidence falls within the Brady rule. 

b. Pursuant to Strickler v. Greene, 527 U.S. 263 at 280-81, the prosecution has a duty to 
learn of any favorable evidence known to others acting on the prosecution’s behalf in 
this case, including the police. See also Kyles v. Whitely, 514 U.S. 419 at 437-38.

c. If the prosecution knows of any evidence inconsistent with the testimony of one of its 
material witnesses (relevant to credibility) the defense/jury is entitled to know. Failure to 
disclose is a violation of due process. See Giglio v. United States, 405 U.S. 150 at 155.

d. Right against prosecutorial suppression of evidence favorable to the defense. See 
Wylde v. Wyoming, 362 U.S. 607 (1960); Pyle v. Kansas, 317 U.S. (1942).

e. Evidence of perjured testimony known to the prosecutor. United States v. Agurs, 427 
U.S. 97, 103 (1976).
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Note To Trainer
The defender should make these requests by filing a Discovery Letter, Discovery Request, 
or Discovery Motion (depending on your local statute/rule). The defender should be sure 
to memorialize each of his or her requests, with specificity, in writing.

Question 2:

Evidence from Third Parties 

•	 Subpoena to School

 ° The defender will want to subpoena the school for:

a. Any and all reports, memos, notes, files or other materials in their possession or control 
documenting or relating to reports/investigation of an alleged drug user and/or sales on 
school property, including but not limited to the bleachers;

i. There may be reports of someone fitting Mark’s description and/or named students 
allegedly engaging in drug activity. This would support Jonathan’s story that Mark 
gave the drugs to him to hold, and may also support a theory of misidentification.

b. Any and all notes, reports or other documentation of any interviews with Jonathan’s 
girlfriend relating to Jonathan;

c. Any disciplinary reports for Mark Mendez (this may require a court order);

d. Any disciplinary reports for Jonathan’s girlfriend (again, this may require a court order);

e. All policies, procedures, and guidelines governing searching students at school; and

f. Any surveillance footage located in the gymnasium with a shot of the bleachers before 
and during the time Jonathan was confronted by school officials.

•	 Prior Bad Acts of Resource Officer

 ° The defender may want to consider issuing a subpoena or making a Freedom of Informa-
tion Act (FOIA) request on the police officer’s records to determine whether an arresting 
officer has any prior complaints or history of bad acts.

Question 3

•	 Request for Dismissal: Once the prosecution reveals that critical evidence has been lost or de-
stroyed, the defender should immediately file a Motion to Dismiss for Failure to Preserve Evidence.

•	 Three Part Test: The Court will apply a three-part test to determine possible relief or sanc-
tions when evidence is lost or destroyed. See Arizona v. Youngblood, 488 U.S. 51, 55 (1981).

 ° Reason for loss or nondisclosure and the degree

 ° The impact of the proposed sanction on the administration of justice 

 ° The magnitude of the demonstrated materiality and impact of the loss 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E



•	 Prosecution’s Burden: The first two factors should be viewed in light of the prosecution’s 
duty to preserve potentially discoverable evidence. The prosecution will have to show that 
systematic procedures were followed in good faith to preserve all discoverable material. 

•	 Materiality Requirement (Defense Burden): However, the third factor requires that the 
defense prove materiality of the evidence. Meaning, the absence of the bag of drugs from 
Jonathan’s case will affect the outcome of trial. Without the drug evidence, the prosecution 
cannot prove that Jonathan was actually in possession of any illegal substance. Arguably, the 
evidence is material to the preparation of the defense because it would support the defense 
that the bag did not in fact contain any illegal substance. Therefore, Jonathan would be preju-
diced by the loss of evidence.

•	 Even if the drugs were tested before they were lost or destroyed, Jonathan will be prejudiced 
because he cannot subject them to independent analysis.

•	 Next Step if Denied: If a request for dismissal or exclusion of other key evidence is denied, 
the defender should request that the court assume an adverse inference under applicable 
evidentiary rules (an inference that the lost or destroyed evidence is favorable to the defense).  


