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JTIP Unit V: Case Planning
Lesson 13, Investigation  
(2 Hours and 10 Minutes without Forensic Exercises) 
(3.5 Hours with Forensic Exercises)*

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defenders will understand the critical role of investigation in representing an accused youth and develop 
strategies for effective investigation in every case.   

Objectives
Juvenile defender will:

•	 Understand the importance and constitutional obligation for early and thorough investigation in every case;

•	 Understand the ethical and statutory constraints associated with investigation;
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•	 Identify key steps in any investigation plan (people, places, things);

•	 Learn to write an investigative memo for each case;

•	 Understand the mechanics of interviewing witnesses and taking witness statements;

•	 Understand the various methods of collecting documents and real evidence;  

•	 Discuss legal and other strategies for obtaining the assistance of an investigator in a juvenile case; and

•	 Learn strategies for investigating with limited resources. 

Training Materials:
•	 Local or state attorney practice standards and court rules or statutes that relate to defense investigation, 

witness interviewing, taking and producing witness statements and notes, subpoena power/access to various 
types of records and the relationship between attorneys and investigators and between investigators and the 
case. (to be provided by trainer)

•	 Forensic Exercise A: Developing an Investigation Plan

•	 Forensic Exercise B: Taking Witness Statements (Interviewers and Interviewees)

•	 Sample Witness Statement (to be distributed after the Forensic Exercise B is completed)

Supplemental Materials: 
•	 Sample Witness Interview Memo (to be distributed after the exercise)

•	 Sample Investigative Checklists

•	 Sample Ex Parte Motion for Investigator Funds

•	 Sample Student Confidentiality Agreement

•	 Sample Cases Where Investigation Was Key: Examples of cases where there was a failure to investigate and 
examples of powerful investigation stories are provided. The trainer should seek out similar samples from the 
local jurisdiction. 

* See the Note to Trainer in the Trainer’s Overview for details on adjusting the timing of this Lesson.



Lesson 13: Investigation 3

Trainer’s Overview

Note To Trainer

The timing of this lesson includes options with or without the Forensic Exercises. The 
developers of JTIP strongly believe that these exercises provide participants with valuable 
practical experience using the concepts in this Lesson. However, they do require time.  Train-
ers are encouraged to examine both Forensic Exercises and decide whether both or either is 
appropriate for the training and develop the rest of the Lesson around those decisions and 
the timeframe allotted for the session. There are seven sections to the Training Notes and 
the trainer may decide to exclude one or more of the later sections, depending on the train-
ing priorities and the anticipated needs of the participants. 

Note To Trainer

To make this lesson successful, the trainer should:

•	 Consider conducting it with an experienced juvenile defense investigator;  

•	 Find a local or state appellate case that turned on investigation to use as a sample 
throughout the lesson; and  

•	 Distribute local statutes, rules and attorney practice standards related to investigation, 

work product and discovery.  

I. The Importance of Thorough and Prompt Defense Investigation (20 minutes)

•	 The trainer should stress the importance of investigating a case before taking a plea, explain the ethical and 
constitutional duties to conduct a thorough investigation and provide tips for learning the prosecution’s case, 
preserving evidence and observing the scene of a crime.  

A. The Importance of Investigation in Relation to Pleas

B. Ethical Duties and Standards in Investigation

C. Constitutional Obligations

D. Learning the Prosecution’s Case

E. Preserving Evidence

F. Observing the Scene of the Crime

II. Creating an Investigative Plan (15 minutes without exercise, 45 minutes with exercise)

•	 The trainer should discuss the importance of creating an investigative plan before investigating a case. The 
trainer should stress that the time put into writing an investigative plan pushes counsel to focus on a course of 
action while also serving as a quick reference for case information. The discussion should include:    

A. Importance of an Investigative Plan

B. Using Case Theory to Guide the Investigation 
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C. Components of the Investigative Plan

D. Forensic Exercise A: Developing and Investigative Memo

 ° The trainer has the option of conducting the first Forensic Exercise at this time or at the end of the 
full lesson, depending on the needs and logistics of the training.

 ° The trainer should distribute the Handout of the partially completed Lopez Investigative Memo 
and either: 

•	 Give participants 7 minutes to review and then conduct a group brainstorming session to develop 
an investigative plan; or 

•	 Give participants 7 minutes to review and then spend 15-20 minutes in teams or individually 
developing an investigative plan.

 ° After participants develop the investigative plan, the trainer should lead an interactive discussion 
using the Discussion Points that follow as a guide.

III. Locating and Interviewing Witnesses (15 minutes)

•	 The trainer should facilitate a discussion about how to locate witnesses and ensure that participants are aware of 
all ethical rules and standards that govern investigating and interviewing witnesses in the local jurisdiction. The 
trainer should also provide tips on interviewing witnesses and ask experienced investigators in the audience to 
share their most effective strategies for interviewing witnesses and eliciting difficult or sensitive information. 

A. Locating Witnesses

B. Ethical Rules for all Interviewers

C. Interviewing Witnesses

IV. Taking Witness Statements (40 minutes without exercise, 90 minutes with exercise)

•	 The trainer should lead a brief discussion on the strategic considerations involved in deciding whether to take a 
written witness statement. The trainer should then provide the participants with important tips and guidelines 
for taking a witness statement, including goals, techniques and strategies for taking statements from reluctant 
government witnesses, such as police officers and young children.

A. Deciding Whether to Take Statements of Witnesses

B. Taking Statements

C. Techniques for Taking Statements

D. When Government Witnesses are Reluctant to Talk

E. Common/Special Witnesses

F. Forensic Exercise B:  Taking Witness Statements

 ° The trainer has the option of conducting the first Forensic Exercise at this time or at the end of the 
full lesson, depending on the needs and logistics of the training.
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 ° Dividing the group into two groups (A & B), assigning Group A as the witnesses and Group B as the 
lawyers. Witnesses and lawyers should be given their respective packets (i.e. Group A: Confidential 
Instructions for Witness Sabrina Williams and Group B: Confidential Instructions for Defense Attorney).

 ° Give the groups about 5-7 minutes to review their packets before beginning the Forensic Exercise. 
Lawyers should then pair up with Witnesses and conduct an interview of the witness that should 
last 40 minutes to 1 hour depending on available time.

V. Gathering Police Reports, Other Documents and Real Evidence (15 minutes)

•	 The trainer should facilitate a discussion on what other materials, documents and real evidence should be 
gathered during investigation, addressing the following:

A. Documents

B. Methods for Gathering Information 

C. Other Materials and Exhibits to Gather

VI. Selecting and Directing Your Investigator (15 minutes)

•	 The trainer should facilitate a discussion about how to use, select and train a good investigator to assist the 
defense team. The discussion should include:

A. Utilizing an Investigator

B. Qualities of a Good Investigator/Selecting Your Investigator

C. Guidelines for Training and Supervising Investigators

VII. Strategies for Investigating with Limited Resources (10 minutes)

•	 The trainer should generate and offer ideas for recruiting volunteer investigators from local law schools and 
colleges. The trainer should discuss various low-cost investigative and information-sharing strategies.

A. Recruit and Train Investigative Interns from Local Colleges and Universities

B. Seek Volunteers from Churches, Advocacy Groups, etc. 

C. Use the Internet

D. Create a Subpoena Bank

E. Maintain Files
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Trainer Notes
I. The Importance of Thorough and Prompt Defense Investigation

Note To Trainer The trainer may begin this lesson by sharing a personal example of a case in which a little 
investigation went a long way. 

Note To Trainer

The trainer should then facilitate an interactive discussion about the importance of early 
defense investigation and developing a defense theory to guide investigation by asking the 
group the following questions: 

•	 How does your theory of the case guide your investigation? Does investigation guide 
your theory of the case? 

•	 Why is it important to start defense investigation promptly after the client’s arrest? 
What is our ethical duty regarding investigation? 

•	 Does client’s admission of guilt to defender and/or stated desire to plead guilty elimi-
nate the obligation to conduct investigation?

•	 Has anyone had a case that was won on a simple piece of investigation?

The trainer should then use the Training Notes that follow to guide the discussion.

A. The Importance of Investigation in Relation to Pleas 

•	 Counsel should rarely, if ever, advise the client about the benefits of a plea or trial without investigating 
the case.  

•	 Cases that initially seem solid for the government are often won by the defense after investigation.  

 ° Through basic investigation, the defender may learn that the prosecutor’s case is a lot weaker than 
the charging documents and/or preliminary discovery materials indicate.  

 ° The defender may learn that a complaining witness is not even interested in pursuing the case 
against the client and thus may not show up for trial.  

 ° Investigation may reveal that a key piece of government evidence was lost or destroyed or uncover 
other weaknesses in the government’s case.  

 ° Finally, investigation may reveal that the client’s (or witness’) account of the events, which initially 
seemed improbable, are supported or corroborated by independent evidence.  

B. Ethical Duties and Standards in Investigation

Note To Trainer The trainer should incorporate any local or state attorney practice standards, court rules or 
statutes that relate to defense investigation.
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C. Constitutional Obligations

•	 Counsel has a constitutional duty to investigate every client’s case and make reasonable decisions 
about what investigation is necessary. Strickland v. Washington, 466 U.S. 668, 691 (1984). 

•	 The Sixth Amendment requires that counsel investigate and prepare every case, not only to exoner-
ate, but also to protect the rights of the accused. The innocent and the guilty are granted the same 
constitutional rights. Any failure to investigate and file appropriate motions may constitute ineffective 
assistance of counsel. See, e.g., Kimmelman v. Morrison, 477 U.S. 365 (1986) (failure to investigate and 
present Fourth Amendment claim was constitutionally ineffective).

•	 Consequently, attorneys who do not have an investigator on staff are not relieved of their duty to investi-
gate. Attorneys in need of investigative support should consider: filing ex parte motions for investigators, 
recruiting and training volunteer investigators, conducting their own investigations and declining represen-
tation on grounds that they cannot provide effective assistance of counsel without investigative support.

D. Learning the Prosecution’s Case

•	 Prompt investigation allows counsel to obtain quick information about the prosecution’s case. The discov-
ery process, which may take some time, is not a substitute for independent investigation. 

•	 In many jurisdictions, the prosecution is not required to turn over “witness statements” until after the wit-
ness has testified. 

•	 The prosecution may intentionally or unintentionally withhold or delay distribution of important discovery 
to the defense.

•	 As the prosecutor gets more invested in his or her case, he or she may be more likely to advise government 
witnesses that they do not “have to” talk to defense attorneys or investigators. 

•	 Going straight to the police station or issuing a subpoena to obtain a copy of the incident report or other 
reports prepared by the police is one technique for learning the prosecution’s version of the events quickly.  

E. Preserving Evidence

•	 Tangible objects relevant to the case may be disposed of (e.g., surveillance footage or 911 recordings) and 
witnesses may disappear or forget what they saw soon after the event.  

•	 Locating and interviewing potential alibi witnesses should be a top priority to best preserve their memory 
of events, timing and distances.  

•	 Other priorities should include preserving any perishable items such as: physical objects that are moveable 
or changeable; witnesses that are known to hang around some specific location, but their exact addresses 
or names are unknown; and witnesses who may not remember what they saw unless they are questioned 
soon after the alleged incident.    
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F. Observing the Scene of the Crime

•	 Viewing the scene of the crime is critical in almost every case. Doing so helps defense counsel bet-
ter visualize the events that are being described by a witness. Viewing the scene of the crime or arrest 
allows counsel to effectively cross-examine prosecution witnesses who may be mistaken or confused by 
distances and the location of objects. It also allows counsel to better understand where possible ob-
structions are located in eyewitness cases. Moreover, witnesses (especially police officers) sometimes 
get unnerved when asked specific questions that make it clear that defense counsel is familiar with the 
scene of the alleged crime or arrest. Going to the scene may also reveal key discrepancies in witness 
accounts and/or corroboration of other witness and/or client accounts.

Caution

While an attorney can designate investigative tasks such as canvassing to investigators or 
volunteers, the defender should attempt to visit the scene personally at least once in the life 
of the case.

•	 The visit to the scene of the offense and other relevant sites (e.g., site of arrest or search and seizure) 
should occur as soon as possible, as weather or other events may physically alter the scenes. One 
should go to the scene around the same time of the events at issue, in order to view lighting condi-
tions, identify police or security cameras that may require a preservation order, etc. The attorney or 
investigator should take photos and, where distance may be an issue, take measurements. If the client 
is out of custody and the attorney/investigator does not intend to combine the scene visit with witness 
interviews, he or she may want to have the client accompany him or her so as to point out the location 
of arrest, etc.

Caution

Generally, one should not have a client go to a scene at which he or she denies ever  
being present.  

Practice Tip

In jurisdictions where youth are entitled to preliminary or probable cause hearings and attorneys re-
ceive little notice, attorneys should consider using Google Earth or similar applications to get an idea 
and image of the scene of the crime and/or arrest. Using a print-out in the cross-examination of the 
testifying witness (usually an officer) will also allow the attorney to pin down the officer’s account on 
the record, thereby making it harder for him or her to change facts later. This can also help impeach 
the witness’ version of events or allow the attorney to “test” his or her client’s version through cross. 
This is not a substitute for going to the scene at the first opportunity.
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II. Creating an Investigative Plan

Note To Trainer

The trainer should ask “How many of you know defense attorneys who create an investiga-
tive plan for each case?”  The trainer should use the Training Notes that follow to discuss 
why it is important to create a formal investigative plan before investigating any case. The 
trainer should also stress that taking the time to write an investigative plan pushes counsel 
to focus on a course of action while also serving as a quick reference for case information.  
The trainer may consider listing some of the key points on a blackboard or overhead projector.    

A. Importance of an Investigative Plan

•	 Outlining the evidence helps counsel better understand the strengths and weaknesses of the govern-
ment’s case. 

•	 Outlining the “best case” for the government and the defense helps counsel identify and prioritize 
investigative tasks.

•	 Outlining investigative tasks creates a checklist to which counsel can refer back and add.

•	 Outlining the likely government evidence allows defense counsel to identify legal challenges to the govern-
ment’s evidence and to file the proper pretrial motions (e.g., motions to suppress or exclude evidence).

•	 Outlining the likely government evidence provides a road map for preparing cross-examination of poten-
tial government witnesses. 

•	 Outlining the government and defense evidence and theories is essential when counsel is sending a 
paid or volunteer investigator out into the field.  

Caution

When deciding whether to in fact share the investigative plan with an investigator, the attorney 
should keep in mind the governing discovery rules; in some jurisdictions, documents given to an 
investigator who becomes a testifying witness may be discoverable by the government.

B. Using the Case Theory to Guide the Investigation

•	 Focusing the Investigation

 ° Defenders should brainstorm likely defense theories at the start of any new case. Potential case 
theories should be included in the investigative plan, but it is critical that the defender and any 
investigators assigned to work on the case remain flexible at all times. 

 ° Developing a defense theory soon after the initial client interview allows counsel to focus on the 
prosecution’s weakest points and to identify the weaknesses of the defense case.  

•	 Keep an Open Mind

 ° While it is important to develop a case theory to focus defense investigation, it is equally important 
that counsel be flexible with his or her case theory. The investigation may reveal new facts or evi-
dence, suggesting a different and more preferable case theory. There should be constant reevalua-
tion as more information is gathered.    
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 ° It is often a good idea to include several possible defense theories in the investigative plan so that 
the investigator can explore multiple theories while out in the field interviewing witnesses and 
gathering evidence. In some instances, however, the attorney may want to direct the investigation 
according to a single theory of defense (e.g., in a sexual assault case where the defense is consent).

C. Components of the Investigative Plan

Note To Trainer

The following is an example of what an investigation plan may look like. The trainer may 
want to keep track of these points on a blackboard or a PowerPoint to help participants 
follow along. The Forensic Exercise that follows has a Handout of an incomplete sample 
investigative plan that the trainer can pass out to the participants, so the participants will 
have a sample that they have worked on to take with them at the end of the session. 

•	 Basic Client and Case Information for Quick/Easy Reference 

 ° Name

 ° Court Docket Number/Criminal Complaint Number 

 ° Date of Birth (DOB)

 ° Police Reference Numbers

 ° Any Other Court or Probation Numbers

 ° Social Security, Medicaid or other Social Service Reference Numbers

 ° Client Address

 ° Client Phone Number 

•	 Client’s Current Release/Detention Status (Including Conditions of Release)

•	 Family Contacts

•	 Prior Adjudications and Dispositions/Pending Cases

•	 Current Offense

•	 Charged Offense with the elements listed for each

 ° Date of Offense

 ° Time of Offense

 ° Location of Offense

 ° Date of Arrest

 ° Time of Arrest

 ° Location of Arrest

 ° Complaining Witness/Victim Information 
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 ° Co-defendant or Co-respondent Information 

 ° Police Officers Involved

 ° Other Known Witnesses

•	 Theory of the Case

 ° Government’s version of events and all possible trial theories

 ° Client’s version of events 

Caution
In some cases, you might not want to record the client’s version of events.

 ° List all possible trial theories (e.g., alibi, misidentification, fabrication by police/witness, 
innocent presence) 

 ° Necessary legal research to be conducted on each defense theory

•	 Discovery Issues

 ° List discovery already received

 ° List discovery anticipated/sought

Note To Trainer For a more extensive discussion of discovery issues, see Lesson 14 – Pretrial Discovery Practice.  

•	 Fact Investigation Plan (“People, Places, Things”)

 ° People/witnesses to interview AND potential interview questions or topics

a. Family members

b. Potential defense witnesses

c. Government witnesses 

 ° Places to visit and photograph/diagram

a. Crime scene

b. Scene of arrest
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 ° Things

a. Public police documents/reports

b. Viewing the evidence

c. Request any records (e.g., hospital, school, social service or public agencies)

d. Documents, etc., to subpoena

e. Preservation of evidence (e.g., 911 tapes)

•	 Possible Motions to File

 ° Suppression Motions (identification, statements, tangible evidence, prior bad acts, etc.)

 ° Legal memoranda in support of Motion

 ° Other Motions – Severance, Sanctions for Discovery Violations 

Note To Trainer For a master list of possible motions to be filed, consult the Master List of Motions provided the 
Principles of Motions Practice lesson.  

 ° Evidence to Exclude from Admission

•	 Legal Issues to Research

 ° Issues relating to the Motions

 ° Issues relating to the elements of the offense

 ° Issues relating to the affirmative defenses

 ° Issues relating to evidentiary issues (e.g., legal basis – including foundation requirements – for 
admitting or excluding specific evidence) 

•	 Timeline/Plan of Action

 ° Create a timeline for investigation, filing discovery letters/motions, filing motions, serving subpoe-
nas, status hearings and trial.

•	 Long-term Disposition Planning

 ° It is critical that defenders consider long-term disposition planning both pretrial and post-trial.

 ° Pretrial disposition planning may involve filing a motion to reduce detention or orally requesting a 
step-down in detention level at a status hearing. Such considerations must be made before trial.  

 ° Post-trial disposition planning should be anticipated at the beginning of every case. Counsel should 
understand disposition consequences of every possible outcome, whether the client takes a plea 
offer or is adjudicated at trial.  
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D. Forensic Exercise:  Developing an Investigative Memo 

NOTE: This exercise works best when done immediately after the discussion on the importance of an investigative plan. If the 

trainer chooses, however, it can be done at the end of the lesson. 

Note To Trainer

The trainer should distribute the Handout of the partially completed Lopez Investigative Memo 
and either: 

 ° Give participants seven (7) minutes to review and then conduct a group brain-
storming session to develop an investigative plan; or 

 ° Give participants seven (7) minutes to review and then spend 15-20 minutes in 

teams or individually developing an investigative plan.

After participants develop the investigative plan, the trainer should lead an interactive discussion 
using the Discussion Points that follow as a guide.
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Note To Trainer

These Discussion Points contain a completed investigative plan for the Lopez case. It is important 
to note that the Handout provided to the participants is not complete.  While facilitating the 
debriefing of this exercise, the trainer should be aware of which portions the participants are re-
quired to be filled in. The trainer should engage participants in an interactive discussion in which 
the participants discuss their entries/answers and the trainer provides feedback and suggestions. 

DISCUSSION POINTS

SAMPLE INVESTIGATIVE PLAN

NEXT COURT DATE 
May 5, YR-0, for status hearing and May 24, YR-0, for trial in front of Judge Smith. 

CLIENT INFO
Client’s full name: Jonathan Lopez

Case number: YR-0-DEL-XXXX

Client’s social file number: 08-JSF-XXXX

Date of birth: 1-23-YR-15

Client’s address and phone: 1234 Evergreen, Sunnydale; 312-555-1212

Prior adjudications and contacts: None

Other pending cases: Currently has a pending charge of Possession of a Controlled Substance With 
Intent to Deliver, YR-0-DEL-XXXX. The State recently dismissed the charge without prejudice, pending 
the outcome of this charge.
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CLIENT’S CURRENT RELEASE/DETENTION STATUS: 
Jonathan is currently detained at the Sunnydale Detention Center pending trial due to the serious 
nature of the alleged charges in this case. A motion to reduce Jonathan’s level of detention will be 
filed next week based on his lack of serious prior adjudications and hopefully his compliant behavior at 
the facility. Should counsel or the government request a continuance for the trial date, this would be 
another reason to reduce the level of detention based on Jonathan’s right to have a trial within _____ 
days if he is detained.  

FAMILY CONTACTS: 
Armando Lopez (Jonathan’s father): 1234 Evergreen, Sunnydale; 312-XXX-XXXX (home); 312-XXX-XXXX 
(cell); 312-XXX-XXXX (work)

Juan Castenada (Jonathan’s uncle): 2020 3rd Street, Sunnydale; 312-XXX-XXXX (home)

Current Probation Officer: Hollister Grant (pretrial) 312-XXX-XXXX

Names of co-respondents and their lawyers: NONE

OFFENSE: 
Date of Offense: 4/3/YR-0

Time of Offense: 2:45 p.m.

Location of Offense: East High School, Address

Date of Arrest: 4/25/YR-0

Location of Arrest: Sunnydale Detention Center (where Jonathan was being held on a drug charge)

Complaining Witness: Sabrina Williams, 1400 Pacific Avenue, Sunnydale

Arresting Officer: Officer Evan Lewis, Badge #XXXX

Reporting Officer: Officer Gregory Martin, Badge #XXXX

Count 1: Rape: JURY INSTRUCTIONS AND ELEMENTS OF RAPE

1. R engaged in act of sexual penetration.

2. R did so by using force. 

Force means the use or threatened use of a weapon; the use of such physical strength or violence as 
is sufficient to overcome, restrain or injure a person; or the use of a threat of harm sufficient to coerce 
or compel submission by the victim. 



Lesson 13: Investigation 15

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

THEORY OF THE CASE:
Government
Summary of Government Version: On April 3, YR-0, Jonathan entered East High School property at 
approximately 2:30 p.m. without permission. Jonathan met Sabrina Williams, the complaining witness, 
at approximately the same time outside the boys’ locker room entrance. Jonathan went inside the boys’ 
locker room, while Sabrina stood outside the door to watch for people coming. After a few minutes, 
Sabrina thought that she heard someone and went inside the boys’ locker room to warn Jonathan. 
Jonathan started to argue with Sabrina. Jonathan subsequently pinned Sabrina to the ground and 
forced her to have intercourse. Jonathan then left the locker room by himself at approximately 2:50 p.m. 
Sabrina reported the assault to police on April 24, YR-0. Jonathan was arrested on April 25, YR-0, at the 
detention center, where he was being held on unrelated charges.  

W-1 (Coach Sylvester) says that he saw Jonathan in the locker room when classes were over, but Jona-
than appeared to be alone.

Defense
Defense Version: Jonathan Lopez is a 15-year-old sophomore at East High School. He has been sus-
pended on two occasions for getting into fights on school grounds. He plays on the high school football 
team. He spends most of his time with friends, and more recently, with his girlfriend, Sabrina. Jonathan 
says that he has been together with Sabrina for about six months, and they have had a sexual relation-
ship from the beginning. 

Jonathan says he got suspended from school a few weeks ago for fighting with his girlfriend’s ex-boy-
friend. He went home during the day, but then decided to come back to school in the afternoon to get 
some asthma medication out of his locker in the football locker room. His girlfriend was with him.   

Jonathan says that he then asked Sabrina to meet him outside the boys’ locker room so she could keep 
an eye out for teachers, his coach or the principal while he went to get the medication from his locker, 
which is in the back corner of the locker room. Jonathan didn’t ask her to come into the room. He just 
asked her to stand outside the door leading back to the school. There are two doors to the locker room 
(one leading to the field and the other leading back to the school). After about five minutes, Sabrina 
started yelling at Jonathan to hurry up, because she said she could hear someone coming into the locker 
room. Jonathan started yelling at her to shut up, and he might have said something about how loud she 
always was. She started yelling back at him that he was good for nothing and that was why he had got-
ten suspended. Jonathan yelled back that it was her fault that he had gotten suspended, because she 
wouldn’t stop talking to her ex. She moved from the door to stand by Jonathan at the locker, and they 
just started arguing even louder. Jonathan says he heard the door open, and the Assistant Coach for the 
football team walked in from the direction of the field door. Jonathan knows the Coach, so the Coach 
did not say anything when he saw the two of them arguing. The Coach just shook his head at Jonathan. 
He just told them to take it easy and then he went into his office for something. Sabrina then started to 
hit Jonathan on the arm, and then Jonathan shoved her against another locker. She started crying and 
yelling at him. That is when the Coach told them that they should go home so that they would not get in 
trouble. The Coach then walked outside.



JTIP  Unit V: Case Planning16 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

Jonathan says that Sabrina was crying, and she asked him if he loved her. Jonathan told her that he 
would not have fought her ex if he did not love her. He then put his arms around her and kissed her. That 
is when they started to have sex. Jonathan put his hand over her mouth so that she would be quiet, 
since the Coach and the rest of the football team were right outside the room. Afterwards, she started 
crying again and would not talk to Jonathan. Since football practice was almost over and Jonathan was not 
supposed to be on school property, he left her in the locker room and went home.

Jonathan says that Sabrina initiated the sex, and it definitely was not rape.  

Witness that could be called by State or Defense:

W-2 (Assistant Coach Hamline) says that he saw Jonathan and Sabrina arguing at two different times 
in the locker room at approximately 2:35 p.m. and at 2:45 p.m. However, he is not identified in the police 
reports, so it is unclear whether the government is aware that he is a potential witness.

Government theories:  

•	 The sex was not consensual (she tried to say no or gave indication that she did not want sex).  

•	 There was force involved (pinning to ground).  

•	 There was intercourse (actual penetration).  

•	 The government will have to rely mostly on Sabrina’s testimony and account of events.  

•	 The government may call the Assistant Coach who saw them arguing to show Jonathan’s state 
of mind before the alleged rape.  

Possible defense theories:

•	 The sex was consensual:  

 ° Pros:

•	 They’ve been sexually active before.

•	 They’ve been dating for six months without any incidents of sexual/physical abuse.

•	 She had no injuries. 

•	 She went with him to the locker room, voluntarily. 

•	 She didn’t report the rape until three weeks later. 

•	 There’s no proof of rape besides her word (i.e., no rape kit, pictures of injuries).

Possible reasons for fabricating:

•	 Sabrina is upset that Jonathan was bragging about their sexual relationship to guys in the 
detention center.



Lesson 13: Investigation 17

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

•	 Sabrina is upset that Jonathan fought her ex who she still has feelings for.

•	 She was upset that Jonathan didn’t meet her or possibly broke up with her.

 ° Cons:

•	 This is hard to prove.

•	 This is her word against his – and he’s not testifying. 

•	 Fabrication: Sabrina never met him at the locker room.

 ° Pros: (see reasons to fabricate above)

 ° Cons:

•	 This is hard to prove.

•	 This is her word against his – and he’s not testifying. 

•	 The Assistant Coach may testify that he saw both Jonathan and Sabrina in the locker 
room – would have to claim mistaken identification. 

•	 Fabrication: They never had sex.

 ° Pros: 

•	 Sabrina had no injuries – no rape kit or pictures of injuries because she reported it three 
weeks later – she’s making it up.

•	 They had gotten into a fight, giving her motive to lie.

•	 It’s arguably a very short time period to have sex – especially in the time period she claims. 

 ° Cons:

•	 This is her word against his – and he’s not testifying.

•	 Fabrication: She was raped by another boy.

 ° Pros:

•	 She’s embarrassed by the person who really raped her – it was easy to just blame Jonathan.

•	 Perhaps she was raped by her ex, Mark, and doesn’t want to admit it, because she still 
loves Mark.

 ° Cons:

•	 This is hard to prove.  

•	 Defense would need Sabrina to confess to lying or find a way to show she is lying.  
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•	 There was no penetration.

 ° Pros:

•	 There is no proof that penetration ever happened – no physical proof.

•	 The only evidence is Sabrina’s allegation – her word. 

•	 She didn’t report it for three weeks, so there can’t be documentation of an injuries.

 ° Cons:

•	 This is her word against his, and he’s not testifying. 

•	 Defense would have to make her story seem not credible.

•	 Jonathan was never even on school property.

 ° Pros:

•	 No one else (besides the coach) saw him.

C. Perhaps the school coach is mistaken as to the day he saw Jonathan.

•	 Perhaps the school coach thought the kid was Jonathan, but it wasn’t him (i.e., someone 
that looked like Jonathan…Mark?).

•	 Sabrina is just a scorned girlfriend making things up.

 ° Cons:

•	 The Coach is a government witness – he will place Jonathan on school property that day.

Legal Research to be Done:

•	 Local case law on the elements of rape and requirements of proof

•	 What constitutes penetration?

•	 Requirements of proof when there is no physical evidence – cases where complainant’s word 
was not enough   

Discovery Issues: 

A. Discovery Obtained Thus Far:

•	 Redacted police report

•	 Petition 

•	 Copy of signed Miranda card (indicating that he spoke to police)
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B. Discovery Needed:

•	 911 call made by complaining witness/school counselor

•	 Any hospital records of the complaining witness (if available)

•	 Any statements made by Jonathan 

Fact Investigation: 

A. People (Witnesses)

•	 Talk to Sabrina Williams (complaining witness), interview and take statement (see ad-
dress above). Make sure to inquire about the following:

 ° When she reported this alleged rape?

 ° To whom did she first report? 

 ° Why did she decide to report three weeks later? 

 ° What is her current relationship with Mark Mendez, her ex-boyfriend?

 ° Any reason she would have to be angry/any motive to lie about Jonathan?

•	 Talk to Janet (witness), interview and possibly take statement (ascertain whether she is a 
government witness or not – if she is, take a statement)

•	 Talk to Coach Sylvester (witness), interview and possibly take statement (ascertain 
whether he is a government witness or not – if he is, take a statement)

•	 Talk to Assistant Coach (witness), interview and possibly take statement (ascertain 
whether he is a government witness or not – if he is, take a statement)

•	 Canvass the school for possible witnesses, including the boys allegedly in detention with Jonathan

•	 Talk to Jonathan’s friends about Sabrina and her relationship with Jonathan

•	 Talk to Sabrina’s friends about Sabrina and her relationship with Jonathan

•	 Talk to Mark Mendez about his relationship with Sabrina 

B. Places 

•	 Visit East High and the boys’ locker room

•	 Take pictures of the boys’ locker room: entrance, all angles, where Jonathan’s locker is 
located, where the Coach’s office is in relation to where the alleged offense occurred

•	 Measure distances from the locker room door to where Jonathan’s locker is – diagram the 
entire locker room to scale if possible
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•	 Take note of the lighting in the locker room  

•	 Check to see if there are any surveillance cameras: in the locker room; from the front 
entrance of the school; and the path from there to the locker room

C. Things

•	 May need to get court order for hospital records if Sabrina Williams went to get examined

•	 Get any log entries or security/school incident reports on Jonathan’s suspension

•	 Are there any documents you need to subpoena? Are there any tangible objects you need 
to view and/or photograph?  

•	 Subpoena any school surveillance that may be useful from the time and date of the al-
leged offense

•	 Get un-redacted police report from police station (public document)

Possible Motions to Be Filed/Litigated and Legal Issues to Be Researched:

Suppression: The discovery form and Miranda card indicates that Jonathan made statements to 
police. Did he say anything other than: “I was selling drugs, but I did not rape her.”? Need to further 
investigate the circumstances of the statement. If Jonathan allegedly made statements to police before 
Mirandized and then made statements to police after he signed the Miranda card, the statements must 
be suppressed on Fourth and Fifth Amendment grounds:

•	 Statements during arrest were in violation of his rights under Miranda and Fifth Amend-
ment – officers questioned him prior to Miranda and he didn’t knowingly, intelligently and 
voluntarily waive his Miranda rights.

•	 Later statements must be suppressed under Missouri v. Seibert and Miranda – he was 
questioned prior to Miranda and then asked to confess again after Miranda.

•	 All statements must be suppressed as involuntary and a violation of due process under 
the Fifth Amendment.

•	 All statements were fruit of illegal arrest under Fourth Amendment  – no probable cause 
to arrest him for this offense (weaker argument).

Evidence Blocking: Counsel should argue against admitting any of the following pieces of evidence:

•	 Testimony of Reporting Officer (Sabrina’s report to officer)

•	 Testimony of Arresting Officer and Probation Officer – suppress any statements made by 
Jonathan during his arrest pursuant to motion 

•	 Testimony of Arresting Officer and Probation Officer (of Jonathan’s statement) – suppress 
statements made by Jonathan at the station pursuant to the motion 
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•	 Testimony of Janet? Government will likely try to get this in as a Report of Rape, since 
Sabrina right now claims that she first told Janet

•	 Testimony of School Counselor – she should not be permitted to testify to the hearsay 
statements, as they were made after Sabrina had a motive to fabricate and do not qualify 
for admission as report of rape

•	 Testimony of Sabrina Williams – she is not a reliable witness – perhaps challenge wit-
ness competency 

•	 Testimony of Coach Sylvester – he is not a reliable witness 

•	 Testimony of Assistant Coach Hamline – he is not a reliable witness

•	 NOTE: There are no pictures, reports of injuries or any tangible evidence that counsel is aware 
of at this time. The evidence is witness testimony and Jonathan’s statements to police. 

Action Time Line/Plan of Action:

•	 Discovery letter to Government by status hearing, if not before (5/1 or before)

•	 File Motion to Suppress Statements by Motions deadline; deliver copy to government 
(date to be determined at status)

•	 Investigation – start tomorrow

 ° Obtain un-redacted copy of the police report from police station (4/26)

 ° Attempt to interview Sabrina first (4/26)

 ° Attempt to interview Assistant Coach (4/27)

•	 While at the school, canvass and try to find other witnesses who may know what hap-
pened that day or saw someone else with Sabrina

 ° Attempt to interview Mark, Sabrina’s ex (4/28)

 ° Attempt to interview the officers involved (4/29)

 ° Make sure officers you want to testify are under subpoena (before trial)

 ° Any witnesses you want to testify must be under subpoena (before trial)

•	 Follow up on discovery letter one week after delivery (5/8)

Long Term Disposition Planning: 

Jonathan is currently being held at the Youth Services Center (secure detention). His trial is scheduled 
for May 24, YR-0. I would like to reduce Jonathan’s level of detention so that he is at least stepped 
down to a shelter house placement. That way he may still attend school and qualify for home visits on 
the weekends to see his family. Jonathan does not have a history of serious offenses and only has one 
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prior contact with the juvenile justice system (the earlier dismissed drug charge). I would represent to 
the judge that he does not have a history of violence and has demonstrated to the court that he can 
successfully comply with conditions of release through his positive behavior in detention (would need to 
check with detention staff to make sure this last representation is correct) and his ability to follow the 
rules of the football coaches. Jonathan could attend an afterschool program for tutoring and life skills 
and maintain a strict curfew (go back to shelter house immediately following the afterschool program). 
Jonathan should be given a chance to demonstrate to the court that he can comply with conditions of 
release or step down to shelter house.  

Should Jonathan be found involved in this case, I would argue that Jonathan does not have a history 
of violence and should be placed on a period of probation with treatment programs in place to address 
the court’s concerns. If Jonathan behaved well while detained or while at a shelter house pending 
trial, this will serve as additional support to place him on a period of probation. I would like to know 
whether Jonathan has any learning disabilities or is in a special education program, or if he is in need 
of a special education program. Should Jonathan have special needs, this would make secure detention 
(commitment) detrimental to his rehabilitation. He would not receive the treatment necessary if commit-
ted and securely detained.

If the judge is still inclined to commit Jonathan based on the seriousness of this offense, I would argue 
that Jonathan’s risk level is not high enough to keep him securely detained and that he should receive 
group home or home placement. So long as Jonathan behaved well and complied with all pre-trial 
conditions, he does not pose a serious enough risk to warrant secure detention.
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III. Locating and Interviewing Witnesses

A. Locating Witnesses

Note To Trainer

The trainer should facilitate an interactive discussion on how to locate and interview witnesses 
by asking the group, “How may you find information about important witnesses to interview in a 
given case? What is the best way to locate potential witnesses?” The trainer should use the  
Training Notes that follow to guide the discussion.  

•	 Primary Sources

 ° The names, addresses and locations of witnesses primarily come from the prosecution, the police, 
news media and the client.  

 ° Witnesses already located and interviewed by counsel may be a source for more witnesses. It is 
important for counsel to get the names of these additional witnesses, a full description, any aliases 
or nicknames the additional witnesses may use, their location or addresses, where they “hang out” 
and with whom and whether they have a boyfriend or girlfriend.

 ° When trying to locate a witness when only the witness’ name is known, counsel should look to 
various sources: telephone directory; electric and gas companies; voting registrars; tax assessors; 
criminal, civil and traffic courts; department of motor vehicles; credit card companies; credit rating 
bureaus; probation and parole departments; hospital records; Department of Public Welfare; the 
Social Security Office; web-based sources such as Lexis or Accurint; and on the internet, including 
social media sites such as Facebook or Myspace.  

Caution

Searching social media sites is an effective way not only to locate witnesses, but to also find infor-
mation that can be helpful in determining how to approach – or impeach – a witness. However, at-
torneys are still bound by the rules of professional conduct when using the internet. Use of an alias, 
or likely even a third party, to contact a witness through a social media website would consequently 
run afoul of rules requiring attorneys to identify themselves and their clients, as well as the rules 
prohibiting an attorney from intentionally misleading a witness. There are also questions about the 
propriety of “friending” a witness, even after self-disclosing. Defenders are encouraged to discuss 
these issues with supervisors and ethics experts.

•	 Canvassing

 ° The defender and/or investigator should visit the crime scene as soon as possible and canvass 
the area to try and contact any person who may be remotely connected to the incident or knows 
someone who may have seen anything important. Meaning, counsel should go door-to-door to each 
apartment, house and storefront near where the crime occurred. This technique often produces wit-
nesses who either saw the crime or events immediately preceding or following the incident. While 
this is time consuming, it is an important part of investigation. 

a. Sample True Success Story from the Author: A youth client told his lawyer that a “white 
woman walking a dog” was right across the street when he got arrested. The attorney took one 
afternoon, taking into account the time of the alleged offense, and walked up and down the block 
looking for a white woman walking a dog. He stopped five women and asked them if they had seen 
the incident. The fifth woman turned out to have been the woman seen by the client, and she was 
able to provide valuable information about the police conduct and the stop and frisk.  
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Caution

It is generally unadvisable to have the client accompany attorneys when canvassing the neighbor-
hoods or interviewing witnesses. Having the client present could taint the witness’ account. In addi-
tion, it exposes the client and counsel to allegations of witness intimidation or fabrication. Although 
the client may introduce his or her attorney to potential defense witnesses, it is difficult to imagine 
a case where having a client present for a witness interview would be more helpful than harmful.

•	 Dress Attire

 ° When investigating in low-income or working class neighborhoods, counsel and/or the investigator 
should dress in plain clothes in order not to appear like a police detective or probation officer. Low 
shoes will help when the investigator plans on walking a lot or is in an area where a quick exit might 
be necessary. A casual appearance will more likely ensure that people on the street will talk with 
him or her. When going to a professional environment, such as a school or office, counsel should 
dress professionally. It is important for an attorney or an investigator who is training volunteers to 
discuss proper attire.

•	 Timing and Location

 ° Counsel should think strategically about the best location and time for interviewing witnesses. This 
will depend on a number of factors, including whether the interview is pre-arranged, the expected 
level of cooperation of the witness, the type of witness (e.g., eyewitness versus character witness 
for disposition) and the type of neighborhood. Many investigators state a preference for visiting a 
witness at his or her home because: 1) the witness will generally be more comfortable; 2) it allows 
the investigator to learn a lot more about the witness than an interview in an office or on the street; 
and 3) it provides more of an opportunity to build rapport. However, there may be instances where it 
is preferable to meet in a person’s office, school or elsewhere. For example, a teacher is not likely to 
feel comfortable having an attorney show up at his or her house.

•	 Keeping Track of Witnesses

 ° After locating witnesses, the defender must be sure to obtain the information necessary to keep 
track of them should they change their addresses and/or telephone numbers prior to the trial date. 
The defender should inquire about whether the witness intends to move anytime soon, obtain the 
witness’ address and telephone number, and obtain the names, addresses and telephone numbers of 
friends or relatives through which the witness can be contacted.

B. Ethical Rules for all Interviewers

•	 The attorney (and by extension any defense investigator) is bound by the Rules of Professional Conduct.  

Note To Trainer The trainer should again pull and highlight any local or state attorney practice standards, court rules, 
rules of professional conduct or statutes that govern witness interviewing.  

•	 Attorneys/Investigators:

 ° He or she must identify himself/herself as an attorney or investigator for the client.
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Caution

This does not mean that the attorney has to identify the client by name if doing so would violate 
ethical rules and/or compromise the client’s interests (e.g., informing school that the client has a 
delinquency case pending). However, if the identity of the client is already known or the client has 
given permission to reveal his or her name, then doing so is fine. It is a rare case where this is an 
issue, but attorneys need to be sensitive to it.

 ° He or she may not reveal privileged or confidential client information without permission from the 
client. In addition to the facts of the case, this includes information about the client’s social, family and 
educational history (including information obtained from other witnesses). While there are often strate-
gic reasons for disclosing personal facts about the client (e.g., to make him or her more sympathetic to 
a reluctant or hostile witness) the attorney must get the client’s permission before disclosure.  

Caution

Just because a fact is included in a court file does not mean that it is not protected from disclosure. 
Many juvenile courts and files are closed. Even in cases where the courts are open or a client is 
charged in adult court, an attorney may not disclose all facts that were obtained through the course 
of representation. Attorneys need to be aware of the rules governing disclosure in their jurisdic-
tions, be sensitive to the privacy concerns of clients, discuss these issues with clients and be 
strategic in disclosure. 

 ° He or she may not lie to a witness or make deliberate or material misrepresentations.

 ° He or she may not instruct a witness not to speak to the prosecutor.

Practice Tip

The attorney may tell a friendly witness that should the witness agree to speak with the prosecutor, the 
attorney would appreciate an opportunity to be present. 

 ° He or she must be familiar with the local rules governing disclosure of notes and witness statements. 

C. Interviewing Witnesses

Note To Trainer

The trainer should facilitate an interactive discussion on how to interview witnesses by inviting expe-
rienced defenders in the audience to share their most effective strategies for interviewing witnesses 
and eliciting difficult or sensitive information. The trainer should then use the Training Notes that 
follow to guide the discussion.

•	 Self-Identification

 ° When interviewing any witness, the defender and/or the investigator should start by first identify-
ing himself/herself as the attorney (or attorney’s investigator) for the client. The defender and/or 
the investigator should also show some form of identification to the witness. The defender and/
or investigator may even want to ask the witness to sign the back of their business cards to ensure 
that, should it become necessary, they can prove that they did in fact fully identify themselves.
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•	 Building Rapport

 ° After identification, the defender and/or the investigator should talk to the witness about a casual 
topic to facilitate a light conversation and put the witness at ease. Topics may include interests 
that the defender and/or the investigator may have in common with the witness: photographs, pets, 
artwork on the wall, music, etc.

 ° Sometimes the defender and/or the investigator will have to overcome a witness’ unwillingness to 
“get involved” out of fear or inconvenience. The defender must be prepared to pitch why the witness 
should speak with him or her.  

a. For some witnesses, the defender could stress the importance of the witness’ information and 
that he or she may be the only one to help the client, whose liberty is at stake. The defender may 
also tell the witness that if he or she were in the same predicament that he or she would want 
other witnesses to come forward with information.

b. For other witnesses, the defender may tell the witness that he or she is just trying to get a full 
picture of what happened so he or she can help advise the client on whether to plead or go to trial.

 ° With prosecution witnesses, building rapport establishes a connection between the interviewer and 
the witness, helping the defender or investigator overcome any reluctance on the witness’ behalf to 
talk with someone “from the other side.”  

•	 Government or Defense Witness?

 ° The defender will generally be able to ascertain whether the witness is a potential prosecution or 
defense witness. It is important to understand the distinction before taking any written statements 
from the witness or taking any interview notes during the interview.  

 ° At some point during the interview, the defender should ask every witness whether he or she has 
spoken with any police officers or prosecutors about the case. The defender should have the witness 
describe in detail what exactly he or she told the police and/or the prosecution, including when he or 
she spoke with them.  

IV. Taking Witness Statements 

A. Deciding Whether to Take Statements of a Witness 

Note To Trainer
The trainer should pull and discuss any local rules governing taking and producing witness statements 
and notes. In addition, the trainer should follow the Training Notes and discuss the strategic consider-
ations that should guide the decision to take or not take a written witness statement.

•	 In some jurisdictions, the prosecution may be allowed access to any written statements that the 
defense counsel or defense investigator took from a witness and/or notes from any interviews. The 
prosecutor then may use such statements to impeach the defense witness or bolster a government 
witness at trial. Therefore, in those jurisdictions defense attorneys should consider the discoverability 
when deciding whether to take written statements from witnesses and/or whether to take notes during 
the interview of a witness.  
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•	 Some attorneys have a general default rule of always taking statements of prosecution witnesses and 
never or rarely taking statements from defense witnesses. Others make the decision on a case-by-case 
(and witness by witness) basis. Whatever the attorney’s approach, he or she should consider all tactical 
and strategic advantages and disadvantages before taking a witness’ statement.

•	 Information gathered from the witness interview may still be preserved without the risk of prosecutorial 
discovery by preparing a memorandum, which would be considered the attorney’s work product. This 
memo should be prepared after the interview – maybe in the car if the attorney is afraid he or she will 
forget the information. The memo should include the information learned from the witness but should 
not include verbatim statements made by the witness. 

 ° The memo should include the following disclaimer: “The following memorandum reflects the thoughts 
and impressions of counsel and is not a verbatim record of what the witness said or discussed.”  

Practice Tip

The defender may want to write a witness interview memorandum even if he or she does decide to take 
a witness statement. This memorandum may be used to document any observations made or impressions 
felt during the interview. The memorandum may also be useful if the prosecutor attempts to undermine 
the credibility or reliability of the witness statement. A Sample Interview Memo is included in the Supple-
mental Materials for this Lesson.  

•	 Some investigators prefer to record interviews and statements via audio recordings. This can present 
more challenges than benefits, both in terms of technology (ensuring that they are getting clear record-
ing, proving that the recording is complete and not altered, etc.) and substance (story may not be told in 
a linear or easily understandable manner.) When a defender or investigator is making an audio record-
ing, he or she must alert the witness to that fact. In some jurisdictions, he or she must go farther and 
get actual consent. It is unethical, and in some locations illegal to record a witness’ statement without 
his or her knowledge.

B. Taking Statements

•	 Goals

 ° Counsel should have three primary goals when interviewing witnesses: 1) to learn about the 
prosecution’s case; 2) to discover information that may be helpful to the defense; and 3) to elicit 
statements from government witnesses that may be used to impeach at trial.

 ° Where it makes strategic sense counsel should record the witness’s statements and have the wit-
ness review and sign the written document.  Examples of when this might be prudent include when 
the witness gives helpful information and the attorney has reason to fear that the witness may 
forget or change his or her account, or when the government witness makes a statement that is in-
consistent with an earlier or other witness statement.  A signature makes it difficult for the witness 
to disown the document or the statements contained within. At trial, a witness may deny saying 
certain things to counsel or the investigator or in some cases even deny speaking to the defense at 
all. A signed, written statement from the witness resolves these problems.  



JTIP  Unit V: Case Planning28 

Caution

The statement should always include the fact that the witness is speaking with an attorney or 
investigator for the defense.

•	 Interviewing in Pairs

 ° Counsel should generally be accompanied by an observer when interviewing and taking a statement 
from any witness. It is especially important to have an observer (or “prover”) when interviewing an 
adverse witness. A defense investigator generally does not need an observer. 

 ° The observer will then be available to testify to what the witness said, should counsel need to 
impeach that witness with a prior inconsistent statement. The observer may also protect counsel 
against any accusations of misrepresentation or mistreating the witness.

 °  The defender should think about gender, race and language issues when deciding which observer 
to attend the interview. For example, a female investigator may be more appropriate in an interview 
with a complainant in a sexual assault case. 

 ° There may be times where a witness will refuse to be interviewed by more than one person. In these 
circumstances, the attorney may nevertheless agree to meet the witness alone, because the witness 
may have information that has the potential to be very valuable or because the attorney expects it 
to lead to other evidence or witnesses. While this is not the preferred practice, in some cases the 
attorney may find that conducting the interview is sufficiently important that it is worth not having a 
“prover.” The potential value of the information may be worth the risks of not being able to directly 
impeach the witness with his or her prior statement if he or she testifies differently or of having to 
withdraw in order to become a witness.  

C. Techniques for Taking Statements

•	 Identification and Building Rapport

 ° As noted previously, the defender and/or the investigator must properly identify himself/herself and 
build a rapport with the witness. 

•	 Listen First

 ° It is important for counsel or the investigator to first listen to the witness tell his or her entire story from 
beginning to end before writing the statement. While listening, counsel should not even mention tak-
ing a written statement from the witness, as this may make the witness nervous or otherwise interfere 
with his or her willingness or ability to give a complete account of events. In addition, counsel may 
decide that a statement is unnecessary (e.g., the witness has unhelpful or damaging information). 

 ° Listening first also enables counsel or the investigator to understand the full story and decide how to 
structure the statement when it comes time to write.  (More on this to come.)

 ° If the witness ultimately refuses to let counsel take a statement, counsel will at least have the in-
formation that he or she needs to: 1) understand the prosecution’s case; 2) conduct further investiga-
tion; and 3) impeach the witness on the stand based on the witness’ oral recounting of the events.
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•	 Structure and Technique for Writing the Statement

 ° After counsel listens to the witness’ version of events and decides that a statement is advisable, 
counsel should ask the witness to go through his or her story one more time and write the witness’ 
version in narrative form in a multi-page statement.  If the witness balks at the idea of writing 
the statement, the defender may consider saying something like “You just gave me a lot of great 
information and I want to make sure I got it all correct.  Please bear with me, but I don’t want to 
misquote anything you’ve told me.”

 ° Organization: Counsel should organize the statement in a chronological order: pre-event, event, 
post-event.  

 ° Detail: Counsel should pay particular attention to detail as he or she takes the statement, ask-
ing the witness specific questions about distances, descriptions, times, locations, opportunity to 
observe, lighting, etc.  

 ° Simultaneous Writing: Counsel must simultaneously write down what the witness says. This 
means that the process will move slowly as counsel takes the time to carefully write down each 
word. To prevent frustration, counsel’s observer should try to facilitate a discussion with the witness 
as counsel writes down the witness’ statements. This keeps the witness from losing focus and from 
becoming irritated by the long process. 

 ° Opening Paragraph: Counsel should start every statement with the following opening paragraph: 

a. This is the statement of [full name of witness], DOB, Social Security #, address, phone #, given 
to [name of investigator or counsel], investigator/counsel for [name of public defender office or 
firm], at the request of attorney [name of counsel], on behalf of Joe Youth, in the living room of 
my home at [address], on [date] at [time].  

Practice Tip

If practice in the local jurisdiction does not require date of birth and social security numbers to verify 
witness identity, it may be worth not requesting that information. With many people concerned 
about identity theft, witnesses may be put off by or flatly refuse requests for such information.  
Avoiding that request may avoid an uncomfortable situation.  However, making sure to get the rest 
of the information is important.  

 ° Close-Out Details: Counsel should elicit from the witness and include “close-out” language – e.g., 
“I don’t remember anything else about the suspect’s facial features.” “I don’t remember anything 
else about the suspect’s clothes.” “I don’t remember anything else about the knife.” “I didn’t speak 
to any other police officers.” In cases of a favorable statement where counsel wants to leave an 
opening for additional facts, he or she might end the statement with the language along the follow-
ing lines: “This is only a summary and not a complete account of every single detail of the event.”

 ° First Person: Statements should be written in the first person singular since the witness will be 
signing the statement as his or her own. (e.g. “I saw” or “I called”)

 ° Witness Language: Counsel should literally record what the witness says. Meaning, counsel 
should record any grammatical errors or slang terms used by the witness rather than trying to correct 
the witness’ speech. This allows the statement to be most accurate.
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Practice Tip

If using slang may make the statement difficult for the judge or trier of fact to understand, should 
the defender need to use the statement for impeachment, counsel may consider having the witness 
clarify the term directly in the statement.  For example, “As I turned the corner I saw Mary and I 
could tell was riding the boat. When I say she was riding the boat, I mean she was high on PCP.”

 ° Narrative: The statement should be written in full sentences and paragraphs, similar to a narrative.  

 ° Spacing: Every other line should be skipped to leave room for corrections by the witness when 
counsel reads the statement with the witness at the end of recording.  

 ° Page Numbering: Each page should be numbered so that the witness cannot claim later that coun-
sel deleted or added pages to the statement.  

•	 Reading the Statement Over with the Witness 

 ° After counsel has written the witness’ entire statement, counsel should read the statement aloud to 
the witness. Counsel should have the witness and the observer sit next to him or her and allow the 
witness and the observer to read along as the statement is read aloud.

 ° The witness should be allowed to make any additions, deletions or corrections. Every alteration 
to the statement should be initialed by the witness. Once a page is completed, the witness should 
initial the bottom of the page next to the page number. Counsel should provide a different color pen 
for the witness to initial any of the edits so that it is obvious what marks were made by the witness.

 ° When the entire statement is read to the witness, counsel should ask the witness whether he or she 
wishes to make any other additional deletions or corrections to the statement.  

 ° Closing Paragraph: Counsel should then write the following concluding paragraph:  

a. I have read this [number of pages in the statement]-page statement and have had it read to me 
by [name of counsel or investigator]. I have also had the opportunity to make all of the additions, 
deletions and corrections I desired. To the best of my knowledge, this statement is accurate, 
correct and complete.

 ° The witness should then sign and date the statement on a line just below the concluding paragraph.  

•	 Alternatives to a Signed Statement

 ° Some witnesses may refuse to sign a statement, despite the best efforts of counsel or the investigator.  

 ° While the witness may not be willing to sign the statement, he or she may still be willing to sign 
any additions, deletions or corrections that were made to the statement when it was read aloud. 
Similarly, the witness may be willing to initial each page of the statement. Thus, even if the witness 
refuses to sign at the end, the initials provided throughout are sufficient evidence of the witness’ 
adoption of the statement.  

 ° If the witness is unwilling to sign or initial the statement, counsel should still ask to review the 
statement with the witness. Counsel should ask the witness to orally approve the statement’s accu-
racy in front of counsel’s observer. This will still allow counsel to impeach the witness at trial should 
the witness testify to something different from what is in the statement. Counsel’s observer may 
testify that the witness orally approved the written statement.
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D. When Government Witnesses are Reluctant to Talk1 

•	 Overcoming Unwillingness to Speak with Defense

 ° Sometimes an adverse witness will be unwilling or reluctant to speak with defense counsel. Wit-
nesses may feel that defense counsel is “on the other side” and that they are forbidden from speak-
ing with the defense. Counsel should explain to the witness that they do not “belong” to either side. 
Counsel should emphasize to the witness that he or she is just trying to find out what happened to 
best advise his or her client in the case moving forward. By speaking with both the prosecution and 
the defense, the witness helps ensure that there is fair trial.  

•	 Due Process and Ethical Violations

 ° Should the witness still refuse to speak with defense counsel, counsel should inquire whether the 
prosecutor, or any law enforcement officer, told the witness that he or she should not speak with the 
defense. If the answer is yes, counsel should contact the prosecutor and stress that such instruc-
tions are contrary to the rules of ethical practice and violate your client’s right to due process. 

 ° Instructing a witness not to speak with the defense violates the youth’s due process rights to inves-
tigate the case. See, e.g., Kines v. Butterworth, 669 F.2d 6, 8-9 (1st Cir. 1981) (dictum), and cases 
cited; Gregory v. United States, 369 F.2d 185 (D.C. Cir. 1966); United States v. Munsey, 457 F. Supp. 1, 
4-5 (E.D. Tenn. 1978); Wisconsin v. Simmons, 57 Wis. 2d 285, 203 N.W.2d 887, 892-93 (1973) (dicta), 
and cases cited; see also United States v. Gonzales, 164 F.3d 1285, 1292 (10th Cir. 1999); United 
States v. Carrigan, 804 F.2d 599, 603-03 (10th Cir. 1986); Washington v. Hofsetter, 75 Wash. App. 
390, 395-403 (1994), and cases cited; People v. Eanes, 43 A.D.2d 744, 350 N.Y. S.2d 718 (N.Y. App. 
Div., 2d Dep’t 1973); Johnston v. Nat’l Broad. Co., Inc., 356 F. Supp. 904 (E.D.N.Y. 1973); Coppolino v. 
Helpern, 266 F. Supp. 930 (S.D.N.Y. 1967).

 ° Moreover, instructing a witness not to speak with defense counsel is an ethical violation. See Model 
Rules of PRof’l ConduCt R. 3.4(f) (2002) (except in certain circumstances, “[a] lawyer shall not . . . 
request a person other than a client to refrain from voluntarily giving relevant information to another 
party”); Id. at Canon 39 (“[a] lawyer may properly interview any witness or prospective witness 
for the opposing side in any civil or criminal action without the consent of the opposing counsel or 
party”); standaRd foR CRiMinal JustiCe § 3-3.1(d) (3d ed. 1993) (“Prosecution Function Standards”) (“A 
prosecutor should not discourage or obstruct communication between prospective witnesses and 
defense counsel. A prosecutor should not advise any person or cause any person to be advised to 
decline to give to the defense information which such person has the right to give”).

•	 Filing Motion for Sanctions

 ° If the prosecutor or police officer does not adequately remove the taint of his or her earlier instruc-
tions to the witness not to speak with the defense, the defender should file a motion for sanctions. 
Such a motion protects the youth’s constitutional right to unobstructed access to witnesses.  

 ° Generally, depending on the jurisdiction, the motion should request alternative forms of relief such as: 

a. A dismissal of the delinquency petition on the grounds of prosecutorial misconduct for interfering 
with the preparation of the defense; 

1 Much of the following material is drawn from the Trial Manual for Defense Attorneys in Juvenile Court, authored by Randy Hertz. See Randy HeRtz et al., nat’l Juv. defendeR CtR., tRial 
Manual foR defense attoRneys (2012 Ed.). The full Manual is available for free from NJDC at www.njdc.info/publications.php.
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b. A court-ordered deposition of each government witness to give counsel the opportunity to con-
duct an investigative interview. See, e.g., United States v. Carrigan, 804 F.2d 599, 604 (10th Cir. 
1986) (upholding a trial court’s order of deposition: “[a]n order merely to cease . . . [prosecutorial] 
interference, after the fact, might be insufficient because the witnesses’ free choice might have 
been already perverted and the witnesses likely to refuse voluntary interviews”); 

c. A hearing where each witness that was told not to speak with the defense must come to the 
court and be instructed by the judge to speak freely to the defense. See United States v. Vole, 
435 F.2d 774, 778 (7th Cir. 1970) (“[w]itnesses are the special property of neither party and in 
the absence of compelling reasons, the . . . court should facilitate access to them before trial 
whenever it is requested”); or

d. An order excluding the witness from testifying.

E. Common/Special Witnesses

Note To Trainer The trainer should add any witnesses that frequently appear/present special challenges in the 
local jurisdiction.

•	 Police Officers

 ° Counsel should always try to speak with the arresting officers and any other officer involved in the 
investigation. While they may not wish to speak with defense counsel, there are the occasional op-
portunities when officers will choose to talk to counsel, making the effort worthwhile.  

 ° Counsel should not pass up any opportunity to attempt to speak to an officer, beginning with the 
preliminary or detention hearing, even if it is just to introduce himself/herself. While court is not the 
optimal meeting place, it may be the only time an attorney has the officer as a captive audience.  

 ° In some cases, officers will say that they will only speak to the defense attorney in the presence 
of the prosecutor. Counsel should make sure the officer is not acting under the instruction of the 
government in making this a condition. While this may not be the way counsel prefers to conduct an 
interview, there are rarely instances where it makes sense to decline to conduct the interview. How-
ever, the defender should recognize that anything he or she asks the officer may reveal the defense 
theory to the prosecutor. 

 ° Treat officers similar to other witness. An in-person visit is almost always better than a phone call.  
(The defender may often find police officers by going to station at beginning or end of a shift.)

 ° While officers are in essence professional witnesses, they are people too. Speaking plainly and 
openly with an officer can go a long way in getting his or her agreement to talk. If counsel expects 
the officer will not speak with him or her, chances are fairly good that he or she will not. If instead, 
counsel attempts to build rapport with the officer just as he or she does with any other witness, he 
or she may have success.  
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 ° Where an officer expresses reluctance to talk to an attorney about a case, counsel might want to ask, 
“Can I just ask you some general questions about [a particular procedure or policy]?” This may get the 
officer feeling more comfortable and allow the attorney to ask more targeted questions about the case.

 ° Counsel should have reviewed the police reports prior to interviewing the officer. Counsel should 
bring the police reports to any interview (but not necessarily take them out during the interview).

 ° If an officer refuses to speak with counsel, counsel should ask why. If the officer was instructed by 
the prosecutor or a superior within the police department not to speak with counsel, counsel should 
follow the steps outlined previously in seeking remedies.

 ° As with any witness, counsel should be accompanied by an observer who can serve as an impeach-
ment witness at trial should the officer deny or change information relayed to counsel. That being 
said, if an officer is being reluctant about speaking with counsel, he or she may offer to meet with 
the officer alone, pointing out that he or she is most interested in getting the full story, not in coming 
up with ways to impeach the officer. (See previous discussion about interviewing witnesses alone.) 

Note To Trainer The trainer should engage participants in an interactive discussion by asking them to share effec-
tive strategies they have employed to get police officers to talk to them.

•	 Co-Respondents, Co-Defendants and Alternate Suspects

 ° The defender should attempt to speak with any co-respondent or co-defendant in the case, because 
there is a strong possibility that they may testify against the client at trial. However, the defender 
may not speak with any co-respondent or co-defendant if they are represented by an attorney with-
out first contacting the attorney and obtaining permission to interview his or her client.

 ° Should counsel be given permission to speak with a co-respondent or co-defendant, counsel should 
interview the witness about the facts of the offense. If counsel intends to take a written statement, 
he should inform the co-respondent’s/co-defendant’s attorney.

 ° There may be instances where the client interview or investigation has revealed an alternate suspect 
(or uncharged accomplice) who has not been arrested or charged with the offense. Counsel should ex-
ercise great skill and caution in his or her approach to these witnesses. Attorneys in public defender of-
fices should check to make sure the alternate suspect is not a past or present client. While the attorney 
is not required to tell a witness his or her theory of the case or case strategy, he or she cannot make 
misrepresentations or lie to a witness. Nor can the attorney disclose client confidences. While these 
rules apply to attorney interactions with all witnesses, issues relating to them arise most frequently 
when dealing with an unrepresented alternate suspect, an uncharged accomplice or a co-defendant. 
Consequently counsel should be especially attentive to the rules in such cases.

 ° Whether interviewing an alternate suspect or a co-respondent/co-defendant, the attorney must 
make it clear that he or she represents his or her client and that client’s interests. The attorney must 
take care to ensure that the interviewee understands that he or she is not, and can never be, the 
interviewee’s lawyer, and he or she does not have the interviewee’s interests at heart. When obtain-
ing a written statement, this should be clearly noted at the beginning.
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•	 Youth Witnesses

 ° Interviewing young witnesses involves many of the same challenges that are presented in communi-
cating with clients.  

 ° As true when interviewing a youth client, attorneys must explore and be cognizant of a youth wit-
ness’ cognitive and psychosocial differences and take great care to communicate at a level that the 
youth will understand.

 ° Questioning a youth witness is very different from questioning an adult. Youth are still developing 
verbal skills and are much more in tune with how things are said rather than what is being said to 
them. Therefore, tone and inflection are important when communicating with youth.  

 ° Youth witnesses can be especially difficult to interview because they may have differing views of 
“important detail.” The interviewer may need to ask the witness to tell his or her story several times 
and may need to ask more close-ended follow-up questions. It is crucial, however, that the attorney 
takes care not to suggest answers to the witness. The “T-funnel” approach of interviewing (where 
interviewer starts with open-ended questions that are followed by narrow questions to draw out 
details)2 is especially useful with youth. However, the defender should be careful not to jump into 
narrow questions too early.

 ° Often, youth may tend to say things that they think the adult wants to hear, without any consid-
eration of the truth or accuracy of the statement. This is what experts call the “accommodation 
syndrome” in youth. Therefore, the defender should avoid leading questions.

 ° Youth also may make statements that are not factually correct. However, these statements are not 
necessarily “lies,” because youth often lack the willful intention to mislead or deceive.  

 ° As with clients, the youth witness may use phrases and words that are unfamiliar to the interviewer. 
In such instances, it is important to ask the youth to explain what a word or phrase means.

 ° The defender should carefully consider how to frame questions when interviewing youth about 
events that occurred in the past. Youth have a hard time recalling events in sequence.  

a. The defender should keep this in mind when the youth provides factual information. The de-
fender may have to ask very simple questions to piece together events.

b. Youth also have difficulty with the concept of time.  

c. The defender should avoid asking about specific dates and times and frame questions like  
the following:

i. Did you attend school the day this happened?  

ii. Was this the beginning of the school week?  

iii. Close to the weekend? 

iv. During the weekend?  

2 david a. BindeR et al., lawyeRs as CounseloRs: a Client-CenteRed aPPRoaCH (2d ed. 2004).
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v. Was it before or after breakfast/lunch/dinner?

vi. Was it before or after Christmas?

 ° The defender should suspect adult input when the youth is unusually able to remember particular 
days and times.  

 ° In addition, counsel should keep in mind concerns they have when police interview youth suspects 
and engage in “good practices” while avoiding bad ones.

 ° Finally, it is generally a good idea to get a parent’s or guardian’s permission before speaking with a youth 
witness, particularly pre-adolescents or certain types of complaining witnesses (e.g., in sex offense cases). 
Failure to do so can leave an attorney open to accusations of misconduct, including allegations that he 
or she conducted a suggestive interview. Judges generally frown upon interviews conducted of youth or 
complaining witnesses without a parent’s knowledge. However, there may be circumstances where ob-
taining permission from the parent is impractical or impossible (e.g., the attorney or investigator identifies 
the witness during a canvass and guardians are not home; guardian is hostile toward the client). In such 
cases, the attorney may need to ask questions first and ask for forgiveness later. 

Note To Trainer For more guidance on communicating with youth witnesses, see Lessons 5 – Interviewing and 
Counseling the Youth Client and Lesson 32 – Sex Cases.

•	 School and Other Officials

 ° School and other officials (e.g., caseworkers from child welfare or government agencies) are often 
critical witnesses for the attorney seeking to 1) obtain a client’s release from detention; 2) suppress 
a statement or evidence; and/or 3) prepare for disposition. Other than the parent/guardian, these 
officials may have the most comprehensive information about the client. They may be viewed more 
favorably by the judge, as they are seen as less biased. These officials can also appear as adverse 
witnesses and consequently need to have their biases explored.

 ° If an attorney intends to speak with an official regarding a client, he or she should have a signed 
waiver from the client (and parent if necessary). 

 ° If possible, the attorney should obtain and review all materials from the school or agency before the 
meeting. This will help the attorney focus his or her questions, and the official will appreciate the 
fact that the attorney “did his or her homework.”

 ° The approach an attorney takes with an official should be informed in part by the client. The client will often 
be in a position to assess whether the official will be helpful or hostile. The client can provide background 
information about the official and his or her relationship to the client and/or any witness in the case. 

 ° When approaching a potentially friendly witness, calling and setting up an appointment at the official’s 
school or agency is advisable for two reasons: 1) the official is likely going to be more comfortable talk-
ing there than at his or her home; and 2) if the attorney also needs to speak with another official that he 
or she knows or suspects will be hostile or reluctant to talk, he or she can use the fact of being on the 
school/agency grounds meeting with Official X as an excuse to introduce himself/herself to the other 
official and request the opportunity to speak then or at another time. It is harder for people to say no in 
person, especially if someone else in their school/agency has agreed to speak with the attorney.
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Note To Trainer For more guidance on interviewing school and other officials, see Lesson 6 – Interviewing the 
Youth’s Collateral Contacts.

•	 Parents/Guardians

 ° Parents/Guardians are potential witnesses in every case – at detention hearings, in motions to sup-
press, at disposition and sometimes at trial. In some jurisdictions, parents/guardians are frequently 
complaining witnesses. Because of their relationship with the client, parents/guardians can be the 
most challenging and important witnesses in a case.

 ° When beginning the attorney-client relationship, it is critical that the attorney explain to both the 
client and the parent/guardian the following:

a. Scope of representation (attorney represents client and not parents/guardians)

b. The rules of privilege (applies only to attorney-client communications; parent’s/guardian’s pres-
ence destroys the privilege, which in turn could turn parents/guardians into a witnesses; limits 
on attorney’s ability to discuss certain things with parents/guardians)

 ° The attorney should explain to the parents/guardians what their role is in the case and how they can 
help. Very often they are angry or embarrassed about the youth being in court, anxious to end the 
case quickly and/or want the youth to be punished. While an attorney is not bound by these desires, 
it may be advisable to listen to these concerns in order to: 1) give the caregiver an opportunity to 
vent; 2) get some insight into the relationship between the client and his or her parent/guardian; and 
3) determine the best way to approach getting the parent’s/guardian’s cooperation in the case.

 ° Parents/Guardians can provide critical information about a client’s developmental, social and educa-
tional history. However, it is important for the attorney-client relationship that the attorney explain 
what he or she will be asking (and why) to the client, and obtain the client’s permission to conduct 
the interview. It also helps if the attorney has already conducted a more extensive interview with the 
client, so that the client has had the opportunity to provide his or her account of himself/herself first.

 ° The attorney should recognize that parents/guardians (and clients) may be embarrassed about 
certain facts of their lives and may minimize or fail to disclose certain facts, at least at the beginning 
of the relationship. 

 ° Parents/Guardians as complaining witnesses are especially difficult to handle. In terms of interview-
ing them, the same general principles of witness interviewing applies. However, because of their 
relationship to the client, the attorney may need to develop special strategies in attempts to resolve 
the case.

Note To Trainer

For more discussion on interviewing parents/guardians, see Lesson 6 – Interviewing the Youth’s 
Collateral Contacts. For more information addressing the issue of parents/guardians as complain-
ing witnesses, see Lesson 11 – Interactions with Probation Officers, Prosecutors, Judges and 
Parents lesson.
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F. Forensic Exercise B: Taking Witness Statements 

NOTE: This exercise works best when done immediately after the discussion on the how to take witness 
statements. If the trainer chooses, however, it can be done at the end of the lesson. 

Note To Trainer

The trainer should allot 40 minutes to an hour for this exercise, but should remind participants that 
taking a real witness’ statement will likely require more time. The trainer should allow time to 
debrief at the end. The trainer should conduct the exercise by:

•	 Dividing the group into two groups (A & B), assigning Group A as the witnesses 
and Group B as the lawyers. Witnesses and lawyers should be given their respec-
tive packets (i.e. Group A: Confidential Instructions for Witness Sabrina Williams 
and Group B: Confidential Instructions for Defense Attorney). If the trainers would 
like to have the interviews done in pairs, the group should be divided evenly, so 
there is one lawyer for every witness.  Alternatively, the trainers may also choose 
to break the participants into groups of three, rather than two.  In that case, two 
participants would play the legal team (a defender who asks the questions and 
an investigator who writes the statement) both of whom would receive Handout 
B, while the third plays the witness and receives Handout A.

•	 Give the groups about 5-7 minutes to review their packets before beginning the 
Forensic Exercise. Lawyers should then pair up with Witnesses and conduct an 
interview of the witness.

•	 The trainer should remind those playing the defense attorney to conduct the 
oral interview prior to writing a statement to get practice at the difference 
between the two approaches as well as practice on the transition.

If there are multiple trainers, the participants may be broken into smaller groups before they are 
assigned roles.  The trainers can then observe a number of individual interviews and provide 
feedback to those groups before the participants come together as a large group. 

GROUP A MATERIALS: CONFIDENTIAL INSTRUCTIONS FOR WITNESS SABRINA WILLIAMS

Your name is Sabrina Williams. You are 15 years old and were born on December 22, YR-16. You live at 
1400 Pacific Avenue, Sunnydale, State.

You and your boyfriend, Jonathan Lopez, had been going out for about six months, the longest relation-
ship you have ever had. You have known Jonathan ever since you started to attend East High a few years 
ago. You are very much in love with Jonathan. Things got so serious that the two of you started to have 
sex a few months before this all happened. The last time the two of you had consensual sex was just a 
few days before the rape. Jonathan has never hurt you before and has not been violent in the past.  

Jonathan got suspended from school a few weeks ago. He got in a fight with your ex-boyfriend, Mark 
Mendez. You did not witness the fight, but you know that Jonathan was sent home. Apparently your 
friend, Tierra Johnson, told Jonathan that you still hung out with Mark. Jonathan got mad and fought 
Mark. You were very upset, because you still have feelings for Mark, but you also love Jonathan. You still 
have not completely broken things off with Mark.
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Jonathan decided to come back to school the afternoon of April 3, the day he was suspended. He sent 
you a text asking you to meet him outside the boys’ locker room right after school so the two of you could 
talk about your relationship. You also agreed to keep an eye out while he went to get something out of 
his locker. You think he may have needed to get his asthma medication, but you are not sure.  

You met Jonathan, as planned, after your last class that lets out at 2:30 p.m. Jonathan immediately 
wanted to get something from his locker and told you to stand by the entrance to keep an eye out for the 
Coach or other students. You were a little annoyed because you wanted to talk about your relationship 
first, but you helped him anyway. You figured you would talk about your relationship after he got what he 
needed out of the locker. You are not sure exactly what time it was, but you know that football practice 
had started.  

A few minutes after Jonathan went inside, you started to yell at Jonathan to hurry up, because you could 
hear someone coming into the locker room. He started yelling at you to shut up and that you could never 
keep your mouth shut because you were always hollering. You started to yell back at Jonathan and told 
him that he was good for nothing and that he was the suspended one. You were just trying to do him a 
favor. Jonathan stopped rummaging through the locker and approached you as you stood by the door. He 
started raising his hands at you like he was going to hit you. About five minutes later, you heard the door 
open, and the Assistant Coach for the football team walked in. He and Jonathan are real cool, and when 
he saw the two of you arguing, he did not say anything. You remember that the Coach just told the two 
of you to take it easy. The Coach then went into his office. You think the Coach saw Jonathan shove you. 
About five minutes later, the Coach came out of his office and told you and Jonathan to go home before 
you got into trouble. 

That is when Jonathan climbed on top of you, held you down and put his hand over your mouth to keep 
you quiet. The book bag you had with you dropped to the floor, and all of your books went everywhere. 
He lifted up your skirt, pulled your underwear to the side and raped you. You tried to say no, but he still 
had his hand over your mouth. There was no one in the locker room to help you. 

After a few minutes, Jonathan was done. He got up, did not say anything and just left you there. You 
sat there for a few minutes in shock. You then picked up your books and left to go home. You told your 
friend Janet about what happened, but made her promise not to tell anyone. You were really upset that 
afterwards Jonathan did not call or text you, and decided to get back at him by turning him in for selling 
drugs at school. You know he was dealing because Mark, who you had started hanging out with again, 
told you. 

After Jonathan was locked up in the detention facility, you decided to tell the school counselor what hap-
pened. The counselor called the police, and an officer came to interview you about what happened. She 
took notes while you talked. Later, two ladies from the prosecutor’s office came to your house and asked 
you more questions. They wrote out what you said and had you sign a piece of paper. You were never 
asked to identify Jonathan, and you never spoke to the police or a prosecutor about the case thereafter.  

You were wearing a black skirt and white t-shirt that day. You had your hair pulled back in a ponytail.

Jonathan was wearing dark blue jeans and a yellow t-shirt that day. He had a short haircut and a slight 
mustache. Jonathan was also wearing his diamond earrings in both ears.  

If asked why you waited to report the rape, you should first say that you realized that Jonathan did not 
really love you and was just using you. You should say that what he did was wrong, and he should be 
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punished. If pressed about the timing of the reporting, you will ultimately admit that just before you 
told the school counselor about the rape, one of your friends came up to you and told you that a guy who 
had been in detention was spreading rumors about you and Jonathan. You noticed that some of the guys 
were looking at you “all crazy” and making comments, and some of the girls seemed to be whispering 
behind your back. You cannot believe Jonathan would tell people about your relationship, and tell big lies 
on top of it. This made you realize that he did not really love you and was just using you for sex.

[You should make up any details that would be natural for Sabrina to know and tell. For example: if 
asked, you can describe the layout of the locker room, Jonathan’s locker number, your class schedule, the 
gender and race of people you spoke to, etc.]

GROUP B MATERIALS: CONFIDENTIAL INSTRUCTIONS FOR DEFENSE ATTORNEY

You represent Jonathan Lopez concerning an alleged assault and First-Degree Sexual Assault (Rape) that 
took place at East High School. Jonathan Lopez is accused of raping his girlfriend of six months, Sabrina 
Williams. You are interviewing Sabrina Williams.  

Client: Jonathan Lopez

Charge: Assault, First-Degree Sexual Assault

Complaining Witness: Sabrina Williams 

P.D. 204
On April 24, YR-0 reporting officers responded to East High School to assist the School Resource Officer 
with Sabrina Williams’ allegations that her boyfriend raped her in the boys’ locker room three weeks earlier. 
Sabrina says that she and Jonathan had snuck into the boys’ locker room to get some stuff from Jonathan’s 
locker when they got into a violent argument. He then pushed her to the floor and raped her. Sabrina has a 
fading bruise on her face. Reporting Officers contacted felony review to take witness statements. 

Respondent Statement to Police
“I was selling drugs, but I didn’t rape her.”

Client Interview
Jonathan Lopez is a 15-year-old sophomore at East High School. He has been suspended on two occa-
sions for getting into fights on school grounds. He has never been involved in any extra-curricular activi-
ties other than football and spends most of his time with friends, and more recently, with his girlfriend, 
Sabrina. Jonathan says that he has been together with Sabrina for about six months, and they have had 
a sexual relationship from the beginning. 

Jonathan got suspended from school on April 3 for three days for fighting with a former friend, Mark. 
Mark used to be his “main guy” until Jonathan began dating Mark’s ex-girlfriend, Sabrina (the complain-
ing witness in this case). Jonathan says that the Principal probably would have left his punishment at a 
one-day suspension because Jonathan had never been in trouble before these issues with Mark, but the 
Principal probably felt like he had to give him three days to satisfy Coach Sylvester, who has a reputation 
for being hard on his players. Coach Sylvester was very upset with Jonathan and banned him from play-
ing in the next two football games of the season.

Jonathan says that after the Principal told him that he was suspended, he left the office and headed to 
the main exit. On his way out, the assistant football coach, Coach Hamline, stopped Jonathan and told 
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him to clear out his locker after classes were over that day. This was standard procedure for students 
who were not allowed to play in multiple games. Jonathan did not acknowledge the assistant coach. 
While Jonathan was at home, he remembered that he had left his asthma medication in his football 
locker and decided to go back to school to get it in case he had an asthma attack. Jonathan texted his 
girlfriend, Sabrina, and told her to meet him at the school and help him sneak into the locker room. 

Jonathan says that he then asked Sabrina to meet him outside the boys’ locker room so she could keep 
an eye out for teachers, his coach or the Principal while he went to get the medication from his locker, 
which is in the back corner of the locker room. Jonathan didn’t ask her to come into the room. He just 
asked her to stand outside the door leading back to the school. There are two doors to the locker room 
(one leading to the field and the other leading back to the school). 

After about five minutes, Sabrina started yelling at Jonathan to hurry up because she said she could hear 
someone coming into the locker room. Jonathan started yelling at her to shut up and he might have said 
something about how loud she always was. She started yelling back at him that he was good for nothing 
and that was why he had gotten suspended. Jonathan yelled back that it was her fault that he had got-
ten suspended because she wouldn’t stop talking to her ex. She moved from the door to come stand by 
Jonathan at the locker and they just started arguing even louder. Jonathan says he heard the door open 
and Coach Hamline (“Coach”) walked in from the direction of the field door. Jonathan knows the Coach, 
so Coach Hamline did not say anything when he saw the two of them arguing. Coach just shook his head 
at Jonathan. He told them to take it easy and then he went into his office for something.  Sabrina then 
started to hit Jonathan on the arm, and then Jonathan shoved her against another locker. She started 
crying and saying he did not love her. That is when Coach told them that they should go home so that 
they would not get in trouble. Coach then walked outside.

Jonathan says that Sabrina was crying, and she asked him if he loved her. Jonathan told her that he 
would not have fought her ex if he did not love her. He then put his arms around her and kissed her. That 
is when they started to have sex. Jonathan put his hand over her mouth so that she would be quiet, since 
the Coach and the rest of the football team were right outside the room. 

Afterwards, she started crying again, saying that Jonathan was just using her for sex and did not really 
love her. Jonathan said he was tired of her games, and since football practice was almost over and he 
was not supposed to be on school property, he left her in the locker room and went home. He said that 
ever since that day, Sabrina has been moody, and so he just left her alone and hung out with his friends 
until he was arrested for drugs. He believes Sabrina made up the drug charges because she decided to 
get back with Mark. He thinks she accused him of rape because when he was being held in detention on 
the drug charge, he told some guys about having sex with her in the locker room and other places. He be-
lieves that they must have passed the information around school when they got out. He could not believe 
it when officers came to the detention center and told him about Sabrina’s latest accusation. He repeated 
that Sabrina initiated the sex, and it definitely was not rape.  

Jonathan says that he has been together with Sabrina for about six months, and they have had a sexual 
relationship from the beginning. Jonathan says that there is no official history of abuse between him and 
Sabrina, but some of his fellow players might say that they had a contentious relationship. Jonathan says 
that this is because Sabrina used to go out with Mark, who was Jonathan’s best friend. Mark is on the 
baseball team, and some of the guys who play for both teams are more loyal to Mark than to Jonathan.  



Lesson 13: Investigation 41

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

Note To Trainer

Whether or not there are sufficient trainers to monitor interviews and provide feedback, in the 
end, all the participants should regroup to discuss and debrief the exercise.  

Before getting into the details of the statement, the trainer may want to ask those that played the 
role of the witness to share some particularly good techniques their attorney used in the following 
areas and spark some discussion on these ideas:

•	 Identification and rapport building: Did the attorney explain that he or she represents Jonathan Lopez? 
Did the attorney build rapport by acknowledging the sensitivity and difficulty of the topic and/or ask-
ing general questions about the witness?

•	 Interview style: Did the attorney let the witness tell her story without interruption? Did the attorney 
use the “T-funnel” approach in conducting the interview (interviewer starts with open-ended ques-
tions that are followed by narrow questions to draw out details)? Did the attorney take notes, and if 
so, at what point? Did he or she explain why he or she was doing so? 

•	 Did the attorney get as much information and detail as possible? Did he or she ask follow-up ques-
tions to clarify or get further details? Did the attorney get all of the pertinent information (including 
learning about the rumors that prompted Sabrina to file the complaint when she did)?

•	 Did the attorney ask for full names, addresses and other identifying or contact information of poten-
tial witnesses Sabrina mentioned?

•	 Did the attorney ask if he or she could take a written statement? If so, see the sample statement that 
follows for an example against which to compare the participant’s statement.

Note To Trainer

The trainer should move on to discuss the substance of the statement. The trainer should discuss 
the importance of memorializing the circumstances of the interview, regardless of whether a writ-
ten statement is taken. There is a Sample Witness Memo memorializing the defense interview 
available in the Supplemental Materials available online. The trainer can either provide it as a 
Handout or direct participants to it to review on their own.

The following sample statement from Sabrina is provided to help the trainer guide the discussion 
on what should be included in the statement.  A Handout of the same is available for the partici-
pants, but it should not be distributed until after the exercise is completed. 

DISCUSSION POINTS
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SAMPLE WITNESS STATEMENT OF SABRINA WILLIAMS

NOTE: This statement should be handwritten on legal pad paper. The statement should be written on 
every other line, leaving room to make corrections, deletions or additions. The witness should initial 
each correction, deletion or addition and then sign and number the bottom of each page.

This is the statement of Sabrina Williams, 12/22/YR-16, Social Security #123-45-

6789, 1400 Pacific Avenue, 202-555-5555, given to Lisa Investigator, investiga-

tor for the Public Defender, at the request of attorney Kris Defender, on behalf of 

Jonathan Lopez, in the living room of my home at 1400 Pacific Avenue, Sunny-

dale, on May 3, YR-0, at 2:00 p.m.

I have known Jonathan Lopez ever since I started to attend East High a few years 

ago. Jonathan and I started to go out about six months ago. I was in love with 

Jonathan. Jonathan was the longest relationship I have ever had. Jonathan and 

I were having sex for a few months before this all happened. Jonathan had never 

forced me to have sex before, and he was always very sweet. The last time Jona-

than and I had sex was just a few days before that day in the locker room.

A few weeks ago, Jonathan got suspended from school because he was fighting 

with my ex, Mark Mendez. I am not sure what day Jonathan was suspended, but I 

know it was in the beginning of April. I did not see Jonathan and Mark fight the 

day Jonathan got suspended. I do not know what time the fight happened. I just 

know that Jonathan was sent home.  

I dated Mark before I started to date Jonathan. Jonathan found out that I still 

talk to Mark the day Jonathan got suspended. One of my friends, Tierra Johnson, 

told Jonathan that I still hang with Mark, and Jonathan got mad. I was upset 

when I heard about it. I didn’t like that Jonathan and Mark were fighting over 

me, because I have feelings for both of them. It has been hard for me to break it 

off with Mark.

On the day he was suspended, Jonathan came back to school sometime in the af-

ternoon to talk to me and also to get something from his locker in the gym. Jona-

than had sent me a text message asking me to meet him there. He said he wanted 

to talk and to get something from his locker. I think Jonathan later mentioned 

that he needed his asthma medication, but I’m not sure.  

I do not know exactly what time I met up with Jonathan, but I know that school 

had just ended, and the football team was already outside practicing. School 



Lesson 13: Investigation 43

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

ends at 2:30 p.m., so it had to be very soon after that, because I was coming from 

my last class, which was math with Ms. Johnson.  

Jonathan and I met outside the boys’ locker room. Jonathan and I were supposed 

to talk about us and our relationship, but when I saw Jonathan he just wanted 

to get to his locker. I was mad about that at first, but just thought we would talk 

about us afterward. So I helped him out.  

Jonathan was wearing dark blue jeans and a yellow t-shirt. Jonathan had a 

short haircut and a small mustache. Jonathan was also wearing diamond ear-

rings. That is all I remember about what he looked like that day.  

I was wearing a black skirt and white t-shirt. That day I had my hair pulled back 

in a ponytail. I had my book bag with all my school books. That is all I remember 

about what I looked like that day.

Jonathan told me to keep a lookout and make sure no one saw him while he got 

his stuff. I stood by the entrance to the locker room while Jonathan went inside. 

Sometimes students or the football coach come into the locker room during prac-

tice. Jonathan wanted me to watch out for them and yell if I saw anyone coming. 

Jonathan did not tell me anything else before he went into the locker room.

Jonathan must have been in the locker room but a few minutes before I could 

hear someone coming. I went into the locker room, and I yelled at Jonathan to 

hurry up. Jonathan just yelled back at me and told me to shut up. Jonathan told 

me to keep my mouth shut and said that I’m always yelling. I got really mad at 

him and told him he was good for nothing and that I was not the one who got 

suspended for being a jealous boyfriend. Jonathan had no right to yell, and I felt 

like he was disrespecting me.  

At that point, I was inside the locker room and was still standing by the door 

while we yelled at each other. Jonathan then came at me like he was going to hit 

me. That was when the locker room door swung open, and the Assistant Coach for 

the football team walked in. The Coach saw Jonathan, but the two of them know 

each other. They are cool. The Coach did not do anything even though he saw us 

arguing. The Coach just told us to take it easy. I am pretty sure that the Coach 

saw Jonathan shove me, but he did not do anything about it. The Coach did not 

say or do anything else before he left.

Jonathan and I kept arguing. By that point, I had walked over to Jonathan’s 

locker. Jonathan’s locker is on the third row of lockers, on the right-hand side of 
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the room when you walk into the locker room from inside of the school. I believe 

his locker number is 30. Jonathan started to get very upset. I kept saying things 

like, I am going back to Mark and that he was good for nothing. I was angry, but 

did not mean the things I was saying. I love Jonathan and was upset that he was 

yelling at me. About five minutes later, the Coach came out of his office and told 

us to go home before we got in trouble. It had to have been about five minutes, 

because it was not that long after the Coach had first bumped into us. I do not 

remember anything else the Coach said.  

When the Coach left for the second time, that is when Jonathan climbed on top of 

me. Jonathan held me down on the floor, using his weight to keep me from mov-

ing. My book bag fell to the ground, and my books went everywhere. It made a 

loud noise when it fell. Jonathan put one hand on my mouth to keep me from 

screaming. I tried to say no. He used his other hand to pull up my skirt. Jonathan 

then pulled my underwear to the side to have sex with me. He did not take my un-

derwear off. I am not sure how or when Jonathan undid his pants, but they were 

undone when he started to pull up my skirt. I do not remember Jonathan saying 

anything to me. I do not remember him touching me anywhere else besides my 

mouth and pulling my underwear to the side.

After about a few minutes, Jonathan finished and got off me. I just laid there 

while he put his pants back on. I slowly got up and started to pull my skirt down. 

Jonathan did not say anything to me and just left the locker room. Nobody was 

in the locker room when this happened. I picked up my books and left the locker 

room to go home. I have told you everything that I remember about what hap-

pened in the school locker room that day.    

I told my friend Janet about what happened, but swore her to secrecy. Even 

though I knew what Jonathan did was wrong, I did not want to get him into 

trouble. I started hanging around Mark a bit more, and he told me that Jona-

than was dealing drugs. I told the School Officer, and Jonathan was locked up. 

About a week after that, my friend Janet told me she overheard a guy talking who 

had been in detention with Jonathan and was telling all sorts of stories about me 

and Jonathan having sex. I do not know the guy’s name or what he looks like. Ja-

net convinced me that Jonathan had just been using me and that I should report 

the rape to the school counselor.

The police came to my school, and I told them what happened. We did not speak 

for as long as I have with you. I don’t know the names of the officers, but they 

gave my counselor a business card. One was a white male, and the other was a 
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NOTE: Have the person sign the statement at the very end. Your observer should also sign the end of the 
statement as a witness.

NOTE: In a second separate memo, you should memorialize anything you and your observer saw in the 
home during the interview; any impressions you had about Sabrina, the home or the interview; and any 
information that for some reason was not included in the statement, such as the contact information for 
all of the people she talked about – Tierra Johnson, Mark Mendez, etc.

Latino woman. They were in uniform. I do not remember telling the police any-

thing different from what I told you. Later that day, two ladies came to my house. 

They said that they were from the prosecutor’s office, and they asked me a lot of 

questions. They then wrote out what I said on a paper and asked me to sign it. I 

told them exactly what I told you about what happened with Jonathan.  

I was never asked to identify Jonathan by the police after I spoke with them. You 

are the only adult I have spoken to about this case since the lady prosecutors came 

to my home. I have not spoken to the police again. I have talked about this some 

with my friend Janet, but have not told her anything different than I told you.

I have read this four-page statement and have had it read to me by Lisa Inves-

tigator. I have also had the opportunity to make all of the additions, deletions 

and corrections I desired. To the best of my knowledge, this statement is accurate, 

correct and complete.

Signed: Sabrina Williams

Witness: Kris Defender
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V. Gathering Police Reports, Other Documents and Real Evidence

Note To Trainer

The trainer should facilitate an interactive discussion about what other materials, documents and 
real evidence should be gathered during the investigation by asking, “Aside from interviewing 
witnesses, what are other materials, documents, reports or real evidence counsel should gather 
as part of any investigation?” The trainer should then use the following Training Notes to guide 
the discussion. 

A. Documents 

•	 Police Reports/Materials

 ° Complaint reports

 ° Arrest reports

 ° Supplemental reports

 ° Criminal history report of complainant and all other witnesses

 ° Tape recordings of 911 calls

 ° Police radio run communication

 ° Video footage/recordings from police cameras

 ° Arrest photographs

 ° Eyewitness identification reports

 ° Forms and reports for suspect confessions 

 ° Property reports

 ° Police photographs and diagrams

 ° Police regulations and policy statements for local police department (e.g., policies and procedures 
for handling youth)

 ° Reports and other materials from the booking process

 ° Search warrants and arrest warrants

 ° Gerstein proffers

 ° Any additional police reports in certain cases:

a. Drug Possession: Reports detailing the transaction and chemists’ reports documenting the nature 
and weight of the drug, etc.

b. Firearms: Special report describing gun, serial number and bullets recovered; ballistics report; and 
paraffin/gunshot residue tests examining whether the youth recently fired a gun
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c. Fingerprints, footprints, hairs, fragments of clothing: Report by evidence technicians describ-
ing the collection of the evidence and reports by police experts describing how the evidence was 
connected to the youth and the degree to which there was a match.

d. Sex Offense: Report of physical examination, rape kit, Sexual Assault Nurse Examiner (SANE) 
report and any blood type matches to semen recovered from the complainant’s body

•	 Medical Examiner Report in Homicide Case

•	 Transcripts and Other Court Documents 

 ° Transcript from any probable cause hearing

 ° Transcript from preliminary hearing of an adult co-defendant

 ° Transcript from motions hearing when motions litigated separately from trial

•	 School Records 

 ° School records may provide a window into any learning disability, language problem or reading and 
comprehension deficits the client may have to support a defense claim that the youth did not have 
the capacity to understand and competently waive Miranda rights. This becomes particularly impor-
tant in cases involving false confessions.  

 ° School records may also provide a window into any learning disability, language problem or reading 
and comprehension deficits the complainant or other government witness may have. This informa-
tion may be useful to challenge the witness’ opportunity to observe and competence as a witness.

 ° Disciplinary records of a complaining witness may also be used to support a client’s claim of self-
defense or a claim that the witness was the true perpetrator, and may contain statements relating to 
the alleged offense or other relevant information.  

•	 Hospital or Medical Records

 ° Medical records of the client may be used to support a defense claim of police abuse or that the 
youth acted in self-defense, to show that a client was incapable of making a knowing or voluntary 
waiver because of a medical condition at the time of a statement, etc.

 ° Medical records of the complainant may be used to show that the complainant was fabricating the 
extent of his or her injuries, indicating the complainant’s lack of credibility.

 ° Medical records may also help prove that a witness was unable to accurately perceive or recount 
events due to pain or medication.

•	 Mental Health Records

 ° Mental health records of the client may be helpful in pretrial motions to suppress (e.g., to show cli-
ent could not make a knowing and intelligent waiver); in defending against the charges (e.g., client 
could not form the requisite intent); in disposition; and at other stages of the proceeding.

 ° Mental health records may call into question the witness’ ability to perceive, recollect and/or 
testify accurately.  
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•	 Records for Child Welfare or Other Agencies 

•	 Cell Phone Records (Calls and Text Messages)

•	 Weather Bureau Records

•	 Personnel and Disciplinary Files of Officers (Generally When Alleging Misconduct)

B. Methods for Gathering Information

Note To Trainer
The trainer should lead an interactive discussion about methods for gathering records by asking, 
“What authority do you have or can you get to access records and documents that you need?” 
The trainer should then use the following Training Notes to guide the discussion.  

•	 Written Authorization for Release of Documents

 ° When requesting records relating to the client, it is generally advisable to get them by submitting an 
authorization form for release of records rather than issuing a subpoena. This avoids making unnec-
essary or inadvertent disclosures about the client (e.g., the fact that he or she has received mental 
health services) and may prevent the government from learning about and accessing the records.  

Caution

Some attorneys may be so confident that they intend to raise a mental health issue that 
they do not mind if both parties receive the records simultaneously. This could prove to be 
a mistake. In some instances, the records may reveal information that is so harmful to the 
client’s case (e.g., a statement relating to another offense) that the defense may decide to 
forego raising the anticipated issue. In other instances, even if the defense will ultimately 
be required to turn over certain records, there may be information contained within that is 
privileged or otherwise non-discoverable. It is therefore prudent for defense counsel always 
to view the records before giving the government access.  

•	 Subpoena Duces Tecum

 ° These must specify with particularity the documents/records sought.  

 ° When requesting medical, mental health, school or other records relating to a complaining witness, 
defense counsel will usually be required to seek prior court approval. Defense counsel is usually 
required to demonstrate that he or she has a good faith basis that the requested records will yield 
relevant and admissible evidence.  

Note To Trainer The trainer should pull the relevant statutes and local rules that govern subpoena power and 
access to various types of records.

Practice Tip

In many instances, the court will want to conduct an in camera inspection of the records. The 
defender should not simply accept this, but check the law to see if this is a pre-condition to release 
once a prima facie case for discoverability has been made. If the court conducts an in camera inspec-
tion and refuses to tender some or all of the records, counsel should request that the court seal 
the withheld documents and place them in the court file for appellate review.
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•	 Motion for Inspection

 ° Real objects that are in the possession of the government or law enforcement may also be accessed 
through a Motion to Inspect if the defender wishes to inspect or have them tested by his or her own 
expert for trial.

•	 FOIA Requests

•	 Internet and Database Searches

 ° The internet is a tremendous source for obtaining evidence and information about witnesses. De-
fenders can download a variety of manuals and reports relating to school discipline policies, police 
policies and procedures, weapons, standards for labs, social service agencies, police department, 
etc. Google Earth and similar applications allow bird’s-eye and close-up views of streets, homes, etc. 
Social media sites provide great insight into witnesses and often contain impeachment material. 
Simply plugging someone’s name into a search engine can sometimes produce interesting results.

 ° Court databases (civil, criminal, traffic) may also yield useful information about a witness.

Practice Tip

Attorneys should conduct internet searches early, keeping track of how they accessed materials and 
thinking early on about how they will admit the evidence. In some instances, the materials will be 
easily authenticated (e.g., an officer can testify that the print-out is, in fact, a general order issued by 
the Chief of Police). In other cases, the defender may need to print a screen shot of the material and 
immediately issue a subpoena to preserve evidence (e.g., a page from a social media website).

Note To Trainer The trainer should engage participants in an interactive discussion by asking them to share ways 
that they have accessed information on the internet that made a difference in their case.  

C. Other Exhibits and Materials to Gather

•	 Photographs of Crime Scene

 ° Defense photos of the crime scene should be taken soon after the alleged offense from all possible 
angles. The defender must be accompanied by an observer who can testify at trial that the photo-
graphs are a fair and accurate reproduction of the scene that he or she observed.  

•	 Diagrams and Maps 

 ° Diagrams should be made for: the scene of the crime, the scene of the arrest and the scene of 
search and seizure, where applicable.  

 ° Diagrams and maps should be drawn to scale with distances and heights accurately documented.  

•	 Records of Lighting and Weather Conditions

 ° Records of light and weather conditions become especially important in eyewitness identification 
cases. Counsel may introduce these records in hearings on identification suppression motions in 
support of misidentification at trial.
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•	 Records to Support an Alibi Defense (e.g., School Attendance Records, Time Clock Cards)

•	 News Media Files and Photographs

 ° For an offense that generated publicity, local newspapers or TV stations may have quoted state-
ments by the complainant or other witnesses. These statements may be used to impeach the wit-
nesses at trial.  

 ° The local newspapers and TV stations may also possess photographs or footage of relevant scenes, 
people or events.

•	 Surveillance Footage

 ° Defense counsel should immediately look for any security cameras around the scene of the crime, 
the arrest and the search and seizure, where applicable. Counsel may be able to obtain surveillance 
footage from when the alleged events occurred. Timing is important in such cases because surveil-
lance footage is usually recorded over or deleted after a few days.

•	 Prior Bad Acts by Police Officer

 ° Defense counsel may issue a subpoena or make a Freedom of Information Act (“FOIA”) request on 
police officer’s records to determine whether an arresting officer has any prior complaints or history 
of bad acts.

•	 Electronic Searches

 ° Defense counsel should conduct electronic searches of all witnesses on search engines such as 
Westlaw, LexisNexis, Facebook, Myspace, PeopleFinder, etc.

VI. Selecting and Directing Your Investigator

Note To Trainer

The trainer should engage participants in an interactive discussion about the benefits of a de-
fense investigator and tips for finding a good investigator by asking, “Do you use investigators in 
your practice? How might you find an investigator if your office does not have one on staff? What 
qualities would you look for in an investigator? What guidelines would you set for your investiga-
tor?” The trainer should then use the following Training Notes to guide the discussion.  

A. Utilizing an Investigator

•	 The trainer should acknowledge the tremendous difficulties associated with investigating youth and 
criminal cases. With high caseloads and limited resources, counsel will often find that it is difficult to 
complete the comprehensive investigation needed in every case.

•	 Defense attorneys should utilize the services of a trained investigator to assist in gathering facts; inter-
viewing witnesses; reviewing and documenting evidence; discovery; crime scene analysis and examina-
tion; and many other time-consuming but critical investigative due diligence that must be performed in a 
criminal defense investigation.

•	 Investigators help attorneys assess the strengths and weaknesses of the charges brought against their 
clients. They enable clients to make informed decisions about plea offers. Moreover, the information 
and witnesses investigators uncover provide the building blocks necessary to support a defense theory.
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B. Qualities of a Good Investigator/Selecting Your Investigator

•	 Reliable

•	 Attentive to details 

•	 Consistently prepares in advance of any interview or investigation

•	 Will appeal to jury or fact-finder if called upon to testify 

•	 Former journalist, journalism major or even former police officer

•	 Able to grasp big picture as well as small details

•	 Is able to think critically on his or her feet

•	 Speaks persuasively to strangers and is able to easily interact with people

•	 Background in training and education programs are helpful, such as the Criminal Defense Investigation 
Training Council (defenseinvestigator.com); Criminal Defense Investigators Alliance (cdia.org); National As-
sociation of Legal Investigators (nalionline.org); and National Defender Investigator Association (ndia.net)

•	 Understands and is willing to follow the ethical rules governing attorney agents

Note To Trainer The trainer should pull and discuss any local rules or case law governing the relationship be-
tween attorneys and investigators and the case.  

C. Guidelines for Training and Supervising Investigators 

The defender should: 

•	 Understand and discuss the ethical considerations in working with an investigator, and particularly un-
derstand that the investigator is the attorney’s agent, which means that he or she is bound by rules that 
apply to attorneys when dealing with witnesses, turning over discoverable documents, etc. 

•	 Discuss approaches that the investigator plans to pursue in talking with the witnesses.

•	 When a defense investigator is conducting interviews of a youth witness, discuss how the investigator 
alters his or her approach to account for a youth’s age. 

•	 Be attentive to gender, race and language issues when selecting an investigator to interview particu-
lar witnesses (e.g., the complainant in a rape case may be more comfortable speaking with a female 
investigator).

•	 For new investigators, create and practice sample scripts for interviews. 

•	 Establish ground rules regarding:

 ° How to relate information back to the defender (whether to take notes, write memos, send emails or 
just provide oral reports; when should the investigator record interviews or take a statement, etc.)

 ° Retention of notes
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 ° Limitations (e.g., policy on paying for a witness’ meal or parking; locations of interviews; seeking 
permission from adult when interviewing a minor)

 ° Availability to serve as a witness

 ° How the rules and relationship changes when he or she becomes a witness

•	 Engage the investigator in the cases to get them interested.

•	 Follow-up regularly. 

Practice Tip

Once a defender has worked with an investigator over the course of several months or years, much 
of the above discussion will no longer be necessary. However, with each new case, the defender 
should take time to discuss the facts, the investigative theory and the approach to the witnesses 
before the investigator begins working on the case. While an investigative memo will provide a solid 
start for this conversation, having a verbal discussion can be critical.

VII. Strategies for Investigating with Limited Resources

Note To Trainer

Every defender office should have full investigative support. The reality is that most do not have 
investigators on staff or access to court funds to hire an investigator. Some cases, such as mur-
der or other class one felony cases, cannot be competently defended without an investigator, and 
defenders must make every effort to secure one through their office or the courts, or else decline 
representation. That being said, there are several strategies defenders can employ to make use 
of limited resources. Some of these are outlined in the following Training Notes, and the trainer 
should elicit additional ideas from participants.  

A. Recruit and Train Investigative Interns from Local Colleges and Universities

•	 Defenders are often surprised to learn how many students from colleges, universities and law schools 
are eager for hands-on experience investigating criminal and juvenile cases. Some of the top-rated 
intern programs in the country are investigative intern programs at well-regarded defender offices such 
as the D.C. Public Defender Service and the Georgetown Criminal and Juvenile Justice Clinics in Wash-
ington, D.C. – both recently featured in the Vault Guide to Internships. Interns at both of these programs 
are college students who work either for free or for college credit. Law students in similar programs 
may receive academic credit or pro bono hours toward graduation. Students benefit from the experience 
and often walk away with positive letters of recommendation from lawyers.

•	 Local defenders may collaborate to develop a training program for interns. Defenders may use the proto-
col provided here to develop a training outline and potentially recruit investigators from other jurisdic-
tions to help train or to provide sample investigative training manuals from their jurisdiction. 

•	 New interns can develop investigative training manuals for future interns. The investigative manual can 
collate important contact information and information for obtaining common documents in investigation. 

•	 It is critical that attorneys create a confidentiality agreement for the interns to sign that lays out the 
parameters of their internship and their duties to the clients and attorneys. 
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B. Seek Volunteers from Churches, Advocacy Groups, etc.

C. Use the Internet 

D. Create a Subpoena Bank

E. Maintain Files

•	 Keep files in the office with records that are likely to be used in successor cases, such as: 

 ° Police general orders;

 ° Technical manuals and protocols (lab procedures, weapons testing, fingerprints, etc.); and 

 ° Professional standards and protocols (police, victim interviewing, school discipline, etc.).

•	 Keep files on individual police officers and experts that include prior reports and testimony. 

Note To Trainer  If the Forensic Exercises have not yet been completed, they should be conducted now.
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NOTES
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NOTES




