
DEVELOPING A THEORY OF THE CASE (aka DEFENSE THEORY)

The Theory of the Case must have three components:

A. Legal
B. Factual
C. Emotional

I. THE LEGAL COMPONENT

IDENTIFY ALL POSSIBLE LEGAL DEFENSES

A. The legal defense IS NOT a defense theory; rather it is the LEGAL
COMPONENT of the defense theory or theory of the case. It comes from the law
in your jurisdiction and generally corresponds to one of the “defenses” you
learned in your criminal law class in law school. The LEGAL COMPONENT of
your defense theory is that component upon which you can (and will) request the
Court to instruct the jury. (NOTE: Creative defense theory instructions and
corresponding legal instructions are critical to our ability to persuasively argue
our theory of the case — they allow us to anchor our theory of the case to the
law).

B. Consider the following categories of legal defenses:

1. The state will not be able to prove all of the elements of the
offense

This can be because no crime was commiitted (resulting in an
acquittal) or because the client committed a less serious crime than the
one charged (resulting in a conviction of a lesser included offense)

a. No crime was committed - one defense strategy might be
to negate an element of the offense necessary to make the
behavior criminal. An example of this is a consent defense
in a rape case where the legal defense is that the
intercourse occurred but was not against the complainant’s
will.

b. Lesser included offense — at times we may concede that
the client broke the law but argue that s/he is less culpable
than the state contends. An example of this is a strategy in
a first degree murder case where we argue that while the
client did kill the complainant, s/he did so in the heat of
passion resulting from adequate provocation. In this
defense we seek to negate the element of premeditation and



deliberation necessary for first degree murder while
conceding that the client is responsible for manslaughter.

EXAMPLE: Suppose our client is charged with possession with
intent to distribute cocaine for drugs found in a car he was driving.
One strategy might be to take the position that the client never was
in possession of the drugs (they were someone else’s). If we can
successfully negate the element of possession the client will be
acquitted. Another strategy might be to concede that the drugs
were the client’s but argue that s/he never intended to sell them
(they were for personal use). This strategy, if successful, would
result in a conviction of simple possession, a much less serious
crime.

2. The state might prove that a crime was committed but will be
unable to prove that our client did it. Identity is always an
element of the crime. If we successfully negate the identity
element, our client must be acquitted. This is the mis-l.D. defense.

3. The state might prove that client engaged in the behavior
giving rise to the elements of the crime BUT client was
justified in doing so. These are the justification defenses that we
learn in law school, In these defenses society allows a person to
break the law to prevent a greater evil from occurring. They include
defenses like self-defense, defense-of-others, necessity, etc.

4. The state might prove that client engaged in the behavior
giving rise to the elements of the crime but client should be
excused. These are the excuse defenses we learn in law school.
In these defenses society recognizes that while client’s behavior is
not justified in that it prevented a greater evil, we nevertheless must
excuse the conduct. This category includes insanity and duress.

5. The client committed the crime without justification or excuse
but slhe should not be punished. This is not technically a legal
defense and you will almost certainly not get a jury instruction
under this strategy, but it has happened before. This is known as
jury nullification. It is a last resort. While it may be something we
hope for, we likely need to link it to one of the above legal
defenses.

Once we have identified all of the possible legal defenses, we must begin
to develop a case theory around each one, assessing both the viability and
compelling nature of each. To do this we must add in the factual and
emotional components.



Through the factual and emotional components we can begin to build a
story around the legal defense and flesh out witnesses motivations (in a
mis-ID. case did the witness wrongly identify our client because it was an
innocent mistake, because of police suggestivity, or because of a
deliberate attempt to frame the client?)

II. THE FACTUAL COMPONENT

For each legal defense do the following exercise:

A. Identify all of the facts from our fact gathering that are helpful (good
facts)

B. Identify all of the facts from our fact gathering that are harmful (bad
facts)

[Note: some facts that are good for one defense might be bad for another
and vice versa]

C. For every good fact ask whether it is likely admissible (i.e. can you
get it into evidence)

This is reverse evidence blocking: i) what can the prosecution do to try to
keep it out of evidence? and ii) how can I respond to the prosecution’s
attempts to block my evidence?

D. For every bad fact ask what we can do to keep it out of evidence

This is evidence blocking: what are all the ways we can try to keep this
fact out of evidence and how might the prosecution respond to each
strategy?

E. The bad facts that we cannot keep out of the case are known as
facts beyond change (FBC).

F. Start to develop a theory of the case around each legal defense
that takes into account: i) the good facts that we will have available
to us as well as ii) how easy will it be to develop a theory of the
case that embraces the FBC?

* You may consider more than one theory of the case for any given
legal defense. In other words, there may be three of four stories
you can tell that all revolve around a self-defense defense. You
should develop and consider all of them before selecting the best.



Ill. THE EMOTIONAL COMPONENT

People are driven by emotions. A compelling theory of the case must
incorporate emotional themes. How do we want the jury to feel about
certain characters? In one story we may want the jury to feel admiration
towards our client. In another we may want them to feel pity. For the
snitch we probably want the jury to feel contempt or disgust. For the
alleged rape victim there may be times when we do not need to fight the
state’s attempt to make the jury feel compassion (if we are saying the rape
happened but it wasn’t our client). Other times we must take that on (if we
are saying the complaining is deliberately lying about the rape occurring in
order to get custody of the child she has with our client). Therefore, we
must consider the emotional themes the will move the jury!!!

There are two categories of emotional themes we must consider: 1) those
that are part of the case and beyond our control (emotions beyond
change), and 2) those that we can create in the courtroom.

A. Emotions Beyond Change (EBC). For every case there will be
some emotions that we cannot affect. In a child molestation case
we often will not be able to change the fact that the jury will feel
sorry for the child. In some cases we will have to accept the fact
that that the jury will feel dislike towards out client. We may not be
able to change the paradigm in which the jury will see the lead
detective as heroic. Therefore, we must identify those emotions
beyond change and consider how we can best embrace them
in our theory of the case.

B. Emotions we must develop. Beyond the EBC, for each potential
theory of the case we must consider the emotional themes we need
to develop to best promote the theory.

EXERCISE:

Identify each of the major characters in each theory of the case and for
each create a list of adjectives that you would like the jury to use to
describe that character in your theory. This list will help you identify the
emotional themes relating to that character that you need to develop in
that theory of the case. These will also become adjectives that you can
use to draft you defense theory paragraph.

IV. DEFENSE THEORY PARAGRAPH

Choose the best theory of the case and draft a 5-7 sentence paragraph that lays
out your theory of the case and incorporates the legal, factual, and emotional
components. This will be the roadmap to your trial prep.


