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JTIP Unit V: Case Planning
Lesson 12, Theory of the Case  (2 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will learn to develop a theory of the case that accounts for all of the admissible evidence and 
relevant law through a persuasive narrative that compels a finding of not guilty.

Objectives
Juvenile defender will:

•	 Understand the range of possible defense theories in every case;

•	 Understand the importance of thorough fact investigation in developing a theory of the case;

•	 Understand the role of the case theory in every phase of the juvenile court case, from pretrial motion to jury 
selection to trial;

•	 Understand the need to begin developing a case theory at the initial interview and the need to adjust/refine the 
case theory as the defender gathers new information through investigation and discovery;
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•	 Understand the law guaranteeing the right to present a defense;

•	 Understand the law requiring defense notice before presentation of certain defenses; and

•	 Understand how to use adolescent development in developing the theory of the case.

Training Materials:
•	 Case Theory Charts (A & B)

•	 Forensic Exercises: Theory of the Case

 ° Forensic Exercise A: Brainstorming a Case Theory 

•	 Exercise A requires the trainer to find a newspaper article discussing a contemporary high-profile crime in 
the local area, preferably with an alleged youth perpetrator (or use the Sample Fact Pattern provided).  

 ° Forensic Exercise B: Choosing a Theory of the Case

Supplemental Materials:
•	 American Bar Association Model Rule of Professional Conduct Rule 3.3. Candor to the Tribunal with Commentary

•	 Theory and Themes: The Process of Persuasive Litigation 

•	 Practice Tips: Developing a Theory of the Case (from the Public Defender Service for the District of Columbia 
Criminal Defender Training Program)
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Trainer’s Overview

I. Definition: What is a Case Theory? (15 minutes)

•	 The trainer and participants should brainstorm and arrive at a standard definition for “theory of the case.” The 
trainer should then provide an overview of key components of a good case theory and explain the need to distill 
the theory into a succinct theme.  

A. Theory of the Case Definitions

B. Components of a Good Theory of the Case

C. Theme of the Case

II. Working Backwards: How Do You Develop a Case Theory? And What Do You Do With It?  
(15 minutes)

•	 The trainer should provide tips on how to come up with case theories, pointing out that at different points in 
the case the defender may have different theories, or even sub-theories. 

A. Developing the Case Theory

B. Other Tips for Developing Case Theory

C. Handout of All Possible Defenses

III. The Evolution and Incorporation of the Case Theory Throughout the Trial (10 minutes)

•	 For an audience with new lawyers, the trainer will need to make sure that the audience fully understands how 
a trial starts and ends. The trainer should then provide an overview of all the ways to use the case theory at 
different points in a trial.  

A. Using the Case Theory in a Trial

IV. Forensic Exercise: Theory of the Case

Forensic Exercise A: Brainstorming a Case Theory (20 minutes)

•	 The trainer should find a newspaper article discussing a contemporary high-profile crime in the local area (pref-
erably with an alleged youth perpetrator) or use the sample fact pattern provided.  

•	 The trainer should distribute copies of the news articles/fact pattern to each participant at the start of the seg-
ment and allow a few minutes to read. 

•	 The trainer should have participants come up with as many defense theories (or alternative explanations) for 
the scenario as possible.  The trainer should encourage participants to be as creative as possible – there is no 
theory that is too outrageous for this exercise. 

•	 The trainer should then to facilitate an interactive discussion with participants making a master list of defense 
theories suggested by the participants on the board. 
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Forensic Exercise B: Choosing a Theory of the Case (1 hour)

•	 The trainer should distribute Forensic Exercise B to all participants at the start of the segment and allow a few 
minutes to read.

•	 The trainer should ask participants to list all possible defense theories, no matter how far-fetched, being as 
inclusive as possible. 

•	 The trainer should instruct participants to choose a preferred theory and be ready to justify the choice. 

•	 The trainer should instruct participants to list all of the evidence defenders would want to elicit (either through 
cross- or direct examination) to support their theory. 

•	 The trainer should then guide an interactive discussion about the possible theories, facts, and evidence sup-
porting those theories, and how to choose among those theories.
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Trainer Notes
I. Definition: What is a Case Theory?  

A. Theory of the Case Definitions

Note To Trainer The trainer should have an interactive discussion with participants by asking, “What is a theory 
of the case?” The trainer should then use the following Training Notes to guide the discussion.

•	 It is the succinct statement of the defense that counsel will pursue at trial. It is the answer to the ques-
tion: “Why will the fact-finder conclude that your client is not guilty?” 

•	 It is the narrative that accounts for all of the evidence and leads inevitably to the conclusion that your 
client is not guilty.

•	 “A paragraph of one to three sentences which summarizes the facts, emotions, and legal basis for the 
citizen accused’s acquittal or conviction on a lesser charge while telling the defense’s story of innocence 
or reduced culpability.”  Theory and Themes: The Process of Persuasive Litigation, Handout, Capital Trial 
Advocacy for the Defense Conference, Plano, TX, May 12-15, 2008 (quoting Vince Aprille).

•	 “That combination of facts (beyond dispute) and law which, in a common sense and emotional way, 
leads the jury to conclude that a fellow person is wrongfully accused.” Id. (quoting Tony Natale)

•	 A defense theory of the case should involve attacks on one or both prongs of the prosecution’s theory of 
the case: 

 ° That no crime was committed; and/or 

 ° That the youth was not the person who committed the crime. 

B. Components of a Good Theory of the Case 

•	 Any good defense theory must include: 

 ° Persuasive facts

 ° Strong emotion that showcases, channels, and generates the emotions of the client’s story

 ° Legal basis for fact-finder to find client not involved

 ° Vivid imagery 

 ° Concrete language

 ° Vocabulary that reinforces the theory

 ° Client-centered

 ° Compelling and believable narrative 
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•	 The theory must also:

 ° Be consistent with or explain away bad facts

 ° Be interesting and entertaining 

 ° Be consistent with common sense/human experience

 ° Reveal the true nature or character of the major players 

 ° Be client-centered and appropriate for the fact-finder

C. Theme of the Case

•	 The juvenile defender should be able to distill his or her case theory into a concise theme or catchy 
phrase.

•	 Theme of the Case: A word, phrase or simple sentence that captures the controlling or dominant emo-
tion and/or reality of the theory of the case. The case theme must be brief and easily remembered by 
the jurors. 

•	 Examples: 

 ° “If it doesn’t fit, you must acquit.” – Johnnie Cochran. People of the State of California v. Orenthal 
James Simpson, No. BA097211 (Cal. Super. Ct. L.A. County Oct. 3, 1995) (quoting defense counsel’s 
closing argument).

 ° Unwilling participant

 ° Unwilling accomplice; victim of fear; forced to rob   

II. Working Backwards: How Do You Develop a Case Theory? And What Do You Do With It?

A. Developing the Case Theory

Note To Trainer
The trainer should engage participants in an interactive discussion by asking, “How do 
you come up with your case theories? What do you need to know as you develop the case 
theory?” The trainer should then use the following Training Notes to guide the discussion.  

•	 Find the law

 ° Code Book and/or relevant Jury Instructions

Practice Tip

 Even in a bench trial, the defender should look to local jury instructions, which often have good 
language and a good summary of the relevant law in the jurisdiction.

 ° What are the elements of the offense? 

 ° What affirmative defenses exist in the law? 
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•	 Review all evidence provided in discovery by the government, and request additional discovery.

•	 Consider informal conversations with the prosecutor about the case during plea negotiations, other 
meetings or casual conversations while waiting for a court hearing to begin. 

•	 File motions that will require the prosecutor to respond with pleadings that reveal aspects of the pros-
ecution’s case.

•	 Conduct independent fact investigation to gather facts needed to support the defense theory of the 
case. Defense investigation may include interviewing of potential prosecution and defense witnesses, 
subpoenaing of police reports and other documents, inspection or acquisition of various physical ob-
jects, and visiting the scene.  

Note To Trainer For more information about conducting fact investigation, the trainer should consult  
Lesson 13 - Investigation. 

•	 Conduct additional client interviews.

•	 Conduct hearings, such as the probable cause hearing and suppression hearing, to gain disclosure of the 
prosecution’s case at trial. 

•	 Consider the admissibility of all the evidence.

 ° What evidence from both sides is admissible?

a. It is important to account for all evidence that you cannot prevent the government from introduc-
ing. The defender should assume the worst when figuring out what evidence will be admissible 
or not.

 ° Every witness

 ° Every piece of physical/tangible/photographic evidence

 ° Every piece of scientific evidence/ballistics/DNA/drug lab

 ° Hearsay evidence

 ° What evidence is excludable from both sides, and how likely are such rulings? 

B. Other Tips for Developing Case Theory

•	 The defender may have a different theory for different stages of the case. 

•	 Theories evolve and change as evidence is discovered and legal theories are analyzed. Theories may 
also change during the course of investigation. Counsel has to be open-minded during investigation. 

•	 The defender may have a sub-theory for each witness. For example: if the entire defense theory is self-
defense, then how does defender account for each of the government witnesses?   

 ° For example, perhaps one witness is lying, and another is mistaken. 
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•	 The defender should stop and consider whether the theory accounts for or explains all of the uncon-
tested facts (physical evidence) and how well it does so. 

•	 The defender should consider how persuasive the chosen theory is, rationally and emotionally, as well 
as how well the contested facts fit together within the chosen theory. The defender may benefit from 
asking himself/herself the following questions: 

 ° What would the jury/fact-finder expect a guilty person to do or say?

 ° What would the jury expect a not guilty person to do or say?

 ° What would the jury expect a true victim to do or say?

 ° What would the jury expect a mistaken or lying victim to do or say?

 ° What would the jury expect an accurate witness to do or say?

 ° What would the jury expect a mistaken witness to do or say? 

 ° What would the jury expect a competent police officer to do or say?

 ° What would the jury expect a negligent, biased or indifferent police officer to do or say? 

•	 The defender should “attack” his or her own theory by pretending to be the prosecutor when he or she 
has developed his or her own theory. 

•	 If the defender is presenting evidence in furtherance of a theory, he or she should only present that 
evidence that any reasonable fact-finder will think is favorable. 

•	 The client goals will help shape the case theory, but it is important for the defender to not lock himself/
herself into the client’s version of events in initial interviews. The defender should be open and come 
back to client with alternative hypotheses/defenses. 

C. Handout of All Possible Defenses

Note To Trainer

The trainer should distribute the handouts entitled Case Theory Chart A: Defense Theories 
and Case Theory Chart B: Theory Evaluation and review them briefly with the participants. 
The trainer should advise participants that they may want to consult these charts during the 
Forensic Exercises.
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CASE THEORY CHART A

THE CRIME HAPPENED

I WAS THERE... I WASN’T THERE…

1. I did it to protect 
myself. 
(Self-Defense) 

2. I did it to protect 
someone else. 
(Defense of Oth-
ers) 

3. I didn’t mean it. 
(No mens rea.) 

4. I was tricked into 
doing it. 
(Entrapment) 

5. I was insane. 

6. The “victim” 
consented. 

7. I was forced to 
do it.

1. Innocent  
Presence 

2. Victim of  
innocent mis-
takes by people 
who thought I 
was someone 
else. (Innocent 
Mis-I.D.) 

3. Victim of plot by 
liars. (Fabrica-
tion; deliberate 
Mis-I.D.; Police 
or civilian bias)

I DID THE ACT. BUT: I DIDN’T DO THE ACT: I DIDN’T DO IT: I DIDN’T DO IT:

1. Victim of in-
nocent mistakes 
by people who 
thought I was 
someone else.
(Mis-I.D., Alibi)

2.  Victim of plot by 
liars. (Fabrica-
tion; deliberate 
Mis-I.D.; Police 
or civilian bias)

1. Victim of plot by 
liars. (Fabrication)

“CRIME” DIDN’T 
HAPPEN

I WAS THERE OR I 
WASN’T THERE…

DEFENSE THEORIES
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CASE THEORY CHART B

The following handout is from the Public Defender Service for the District of Columbia  2011 Criminal Defender  
Training Program, Development of the Defense Theory, Case Theory Evaluation

DEFENSE THEORIES

The “Not Me” Case Theory
Criminal Act Conceded; Identity Disputed

The “No Crime” Case Theory
Identity Conceded; Criminal Act Disputed

Mistaken Identification

Used: Where D and CW have had no or little contact or 
history and with no or non-specific physical evidence

Focus: Opportunity to observe. Physical surroundings: 
intoxicated/ substances/medications; health; 
Degree of attention; 
Head-to-toe physical description; 
Sources for transference; 
Suggestion before, during and after ID

Denial of Act

I. Mere Presence

Used: Where D was present but did not know, consent 
to or participate in the crime

Focus: Actions or non-actions of D in relation to others;
Emotions of D observed by W; 
Opportunity to observe and degree of attention; 
Physical description of main perpetrators

II. Fabrication of Event

Used: Where CW may have a motive to claim some 
type of harm or injury; When D and W have a direct or 
indirect connection.

Focus: Same as Deliberate Mis-ID
Deliberate Mis-ID/Fabrication of Presence

Used: Where a D and W have had a history or an indirect 
connection; With no or non-specific physical evidence

Focus: Previous connections and history;
Physical description, esp. of non-permanent characteristics; 
Event Chronology

Justification of the Act

Consent: Usually in sexual assault cases

Used: When CW and D have a prior relationship;
In sexual cases, with physical evidence of intercourse un-
less the physical evidence also shows signs of violence

Focus: Prior relationships
Prior occurrences of the same nature 
Aggressive or violent actions of D 
Pre- or Post-incident descriptions 
Indications of consent – both explicit or implicit 
Motive for CW to prosecute 
Sex Cases: opportunity for CW to escape
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The “Not Me” Case Theory
Criminal Act Conceded; Identity Disputed

The “No Crime” Case Theory
Identity Conceded; Criminal Act Disputed

Affirmative Defense: Alibi

Used: In conjunction w/mistaken or deliberate mis-ID

Focus: D’s presence;
Possibility of unobserved time gaps; 
CW’s ability to observe; 
D’s activities; 
Why the CW remembers the date in question; Eyewit-
ness

Focus: See Questions for A and B

Self-Defense

Used: With physical evidence of most any type

Focus: Detailed description of action and emotions pre- 
and during trial; 
CW and D’s history; 
Possibility of mistaken appearances; 
Character of CW or decedent 
Probe specifically into: 
Time lapse between physical threat and D’s reaction; 
D’s reasonableness of force; 
Who made the first physical threat

Affirmative Defense: Solving the Crime

Used: In conjunction with mistaken/deliberate mis-ID

Focus: Motive of another;
Opportunity of another; 
ID of another

Defense of Others

Used: When force was used by D against the CW who 
had threatened a third person with bodily harm; 
With physical evidence of any type

Focus: Same as Self Defense

*There are certainly other defense theories possible. Most are applicable to only a small percentage of cases.  
These include:

Defense of Property

Claim of Right

Duress/Coercion

Entrapment

Insanity

Accident

Abandonment



JTIP  Unit V: Case Planning12 

III. The Evolution and Incorporation of the Case Theory Throughout the Trial 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Where do you 
use the case theory in a trial and in pretrial preparation?” The trainer should then use the 
following Training Notes to guide the discussion.

For an audience with new lawyers, the trainer will need to make sure that the audience fully 
understands how a trial starts and ends. The trainer should lead participants through an 
interactive discussion that will explain how the theory of the case is incorporated into every 
stage of the case.

A. Using the Case Theory in a Trial

•	 Further investigation is guided by the theory of the case. For example, what witnesses will the de-
fender look for, and what will he or she ask them? 

 ° NOTE: This does not mean that the defender may ignore the witnesses who cause problems for the 
theory of the case.

•	 Pretrial motions will be guided by the case theory, including suppression motions. It is especially 
important to understand that sometimes you may raise preliminary matters or file pretrial motions in 
order to preview a case for the fact-finder. For example, you may file a motion for the appointment of a 
cross-racial identification expert even if you think the judge is likely to deny your request. By filing the 
motion, you have an opportunity to remind or educate your judge on the vulnerabilities of cross-racial 
identifications.

•	 Jury Selection, in states where voir dire is conducted by counsel, provides the first opportunity for 
jurors to understand you and your theory of the case.  For example, in a case where your theory is “self 
defense” you might ask the prospective jurors whether they acknowledge the theory of an enhanced 
“fight response” among some people living in violent areas.  

•	 All aspects of the trial will be guided by the case theory:

 ° Preliminary matters raised to the fact-finder before trial should reflect your case theory. (e.g., discov-
ery concerns, in limine evidentiary matters, motion to dismiss, appointment of experts, etc.)

 ° Opening statement states your case theory for the fact-finder.

 ° Cross-examination elicits facts that advance your case theory and undermine the government’s case 
theory.

 ° Motion for Judgment of Acquittal (“MJOA”) reflects the legal basis for your case theory.

 ° Direct examinations during the defense case elicit facts that advance your case theory.

 ° Closing arguments reiterate your case theory and demonstrate why your case theory prevails. 

 ° Your final identification of and request for jury instructions should reflect the case theory. Even in 
bench trials, the juvenile defender can draw the court’s attention to particular jury instructions that 
advanced the case theory.

•	 Disposition may return to your case theory. 
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IV. Forensic Exercise: Theory of the Case

Forensic Exercise A: Brainstorming a Case Theory 

Note To Trainer

The trainer should use the following steps to conduct the exercise:

•	 The trainer should find a newspaper article discussing a contemporary high-profile 
crime in the local area (preferably with an alleged youth perpetrator) or use the sample 
fact pattern provided.  

•	 The trainer should distribute copies of the news articles/fact pattern to each participant 
at the start of the segment and allow a few minutes to read. 

•	 The trainer should have participants come up with as many defense theories (or 
alternative explanations) for the scenario as possible.  The trainer should encourage 
participants to be as creative as possible – there is no theory that is too outrageous for 
this exercise. 

•	 The trainer should then facilitate an interactive discussion with participants making a master 
list of defense theories suggested by the participants on the board. 

NOTE: If the trainer is using a recent news article, the trainer should have previously prepared a 
list of all possible defense theories.

A Virginia lacrosse player suspected of killing a member 
of the women’s team told police he shook her and hit 
her head repeatedly against a wall, according to a court 
document obtained by FoxNews.com.

An affidavit filed with a search warrant said police found 
Yeardley Love, 22, of Cockeysville, Md., face down in her 
bedroom with a pool of blood on her pillow, one eye swol-
len shut, and a large bruise on her face which appeared to 
have been caused by “blunt force trauma.”

George Huguely, 22, of Chevy Chase, Md., was charged 
with first-degree murder Monday in the death of Love. 
Both students were seniors and star lacrosse players at 
the University of Virginia.

Huguely, 6-feet-2 and 209 pounds, told police that he had 
an altercation with Love and had kicked in her door, ac-
cording to the affidavit. The document also says the door 

leading to Love’s bedroom had been forced open by what 
appeared to be a “fist punching through the door.” Police 
observed hairs in the hole of the wall, the affidavit says, 
and Huguely had an injury on his right leg “consistent 
with kicking an object, such as a door.”

Huguely told investigators he had communicated with 
Love by e-mail, and admitted to taking her computer from 
the apartment and disposing of it, the document alleges.

Cristina Corbin & Meghan Baker, Virginia Murder Sus-
pect Hit Lacrosse Player’s Head Repeatedly Against Wall, 
Affidavit Says, FOX NEWS, May 5, 2010, available at 
http://www.foxnews.com/us/2010/05/03/uva-mens-
lacrosse-player-accused-killing-female-lacrosse-player/ 
(last visited May 3, 2012).  See also Murder of Yeardley 
Love, WIKIPEDIA, http://en.wikipedia.org/wiki/UVA_La-
crosse_Killing (last visited May 3, 2012).

SAMPLE FACT PATTERN

Note To Trainer
If the trainer has not found a newspaper article from a recent high profile crime, the following 
sample fact pattern can be used. The case is that of the May 2010 University of Virginia lacrosse 
murder case.
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Note To Trainer

The trainer should facilitate an interactive discussion by asking, “What are the pos-
sible defense theories for George Huguely?” The trainer should remind participants 
that no theory is too outlandish, provided they can articulate some basis for the theory; 
it need not be a good defense, simply a possible defense.

A. Possible defense theories if representing George Huguely include: 

•	 Self-defense

•	 They argued, but he didn’t kill her (someone else did it after argument)

•	 Alibi

•	 Duress

•	 Insanity

•	 Defense of Third Party

•	 Accident

•	 Fabrication by all involved 

•	 Consent to risky sexual behavior that led to accidental death

•	 Innocent presence

•	 Intoxication

•	 She hurt herself

•	 His kicking/hitting not the cause of her death 

B. Possible sub-theories if representing George Huguely include: 

•	 Police lying about confessions, because they need to solve high-profile case with the college 
student of a high-profile family

•	 Provocation reduces offense to manslaughter 

C. Methods of refuting the prosecution’s assertion that Huguely was the perpetrator:

Note To Trainer These tips are useful in conjunction with any news article or high-profile case you chose. 

•	 Suppression or exclusion of evidence via pre-trial motions (e.g., coercion of confession or 
police fabrication of a statement). 

DISCUSSION POINTS
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•	 Witness is mistaken in identifying the youth as the perpetrator either because of:

 ° Resemblance; 

 ° Suggestivity of police conduct; 

 ° Witness is identifying the client because of superimposition of the client on memory of the 
perpetrator’s face; and/or 

 ° Cross-racial identification. 

•	 Witness is lying, bears a grudge, is trying to escape prosecution. Defense only has to raise 
reasonable doubt – does not bear the burden of proving why the witnesses are lying. 

•	 Rival expert who shows contrary conclusions to prosecution’s expert regarding cause of death. 

•	 Cross-examination to undermine negative impact of prosecution’s evidence (e.g., Show 
potential inaccuracies or uncertainties in the scientific method employed that raise legitimate 
doubts about the correctness of the prosecution expert’s results).

D. Three ways of precluding the prosecution from proving that a crime was committed: 

•	 There is insufficient proof of one or more elements of the crime. 

•	 An affirmative defense renders the client’s actions noncriminal. 

•	 Fabrication or mistake by the prosecution witnesses. 

Forensic Exercise B: Choosing a Theory of the Case

Note To Trainer

The trainer should use the following steps to conduct the exercise:

•	 The trainer should distribute Forensic Exercise B to all participants at the start of the 
segment and allow a few minutes to read.

•	 Trainer should participants, working individually or in small groups, to list all possible 
defense theories, no matter how far-fetched, being as inclusive as possible. 

•	 Trainer should instruct participants to choose a preferred theory and be ready to justify 
the choice. 

•	 Trainer should instruct participants to list all of the evidence defenders would want to 
elicit (either through cross- or direct examination) to support their theory. 

•	 The trainer should then guide an interactive discussion about the possible theories, facts, 
and evidence supporting those theories, and how to choose among those theories.
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Client: Jonathan Lopez

Charges:  Aggravated Assault/Battery
First-degree Sexual Abuse (Rape)  
Unlawful Entry

Your client, Jonathan Lopez, is charged with Aggravated As-
sault, First-degree Sexual Abuse (Rape), and Unlawful Entry 
onto the premises of East High School. In discovery, you re-
ceive a copy of the school disciplinary incident report, com-
pleted by the coach of the football team, Coach Sylvester. In 
the report, Coach Sylvester states the following: 

“On Tuesday morning, April 3, Jonathan Lopez was in-
formed by Principal Henry that he was suspended for 
three days. On Tuesday afternoon, after all classes were 
over, I was in the school’s gym working with the football 
team on some warm-up exercises. I was walking to my 
office, which is in the Boys’ Locker Room, when I saw 
Jonathan Lopez opening a locker in the back of the locker 
room. At that moment, one of the players came running 
into the room to say that one of the boys on the field 
had been hurt, so I ran out of the room and could not do 
anything regarding Mr. Lopez’s presence at that moment. 
As soon as the hurt player was safe, I informed Princi-
pal Henry about Mr. Lopez. About 45 minutes after I saw 
Mr. Lopez, the Principal and I went to the locker room to 
look for him. When the Principal and I went to the locker 
room, we did not find Mr. Lopez. We did see a girl in the 
locker room, but when we called out to her, she ran out 
the doors.”

In your initial client interview, Jonathan told you that 
he was suspended on April 3 for three days. He was 
suspended for fighting with a former friend, Mark. Mark 
used to be his “main guy” until Jonathan began dating 
Mark’s ex-girlfriend, Sabrina (the complaining witness 
in this case).  No charges were filed, and Jonathan says 
that the Principal probably would have left his punish-
ment at a one-day suspension, because he had never 
been in trouble before these issues with Mark, but the 
Principal probably felt like he had to give him three days 
to satisfy Coach Sylvester, who has a reputation for be-
ing hard on his players. Coach Sylvester was very upset 

with Jonathan and banned him from playing in the next 
two football games of the season.

Jonathan tells you that after the Principal told him that 
he was suspended, he left the office and headed to the 
main exit. On his way out, the assistant football coach, 
Coach Hamline, stopped Jonathan and told him to clear 
out his locker after classes were over that day. The as-
sistant coach had been informed of his suspension from 
the football team’s games, and this was standard proce-
dure for students who were not allowed to play in mul-
tiple games. Jonathan did not acknowledge the assistant 
coach. While he was at home, he remembered that he 
had left his allergy medication in his football locker, and 
decided to go back to school to get it in case he had an al-
lergy attack. Jonathan texted his girlfriend, Sabrina, and 
told her to meet him at the school and help him sneak 
into the locker room. While the team was training, he and 
Sabrina entered the locker room. 

After he was in the locker room for about five minutes, 
he heard someone else come into the room. Sabrina was 
in the corner, hiding, and Jonathan remained quiet. He 
heard someone else come in, talking about an injury on 
the field, and both people left the room. 

After the people left, Sabrina started yelling at Jonathan 
to hurry up. Jonathan started yelling at her to shut up, and 
he might have said something about how loud she always 
was. She started yelling back at him that he was good for 
nothing and that was why he had gotten suspended. Jon-
athan yelled back that it was her fault that he had gotten 
suspended, because she wouldn’t stop talking to her ex. 
She moved from the door to come stand by Jonathan at 
the locker, and they just started arguing even louder. Jon-
athan says he heard the door open, and Coach Hamline 
“Coach” walked in from the direction of the field door. 
Jonathan knows the coach, so he did not say anything 
when he saw the two of them arguing. Coach just shook 
his head at Jonathan. He told them to take it easy, and 
then he went into his office for something. Sabrina then 
started to hit Jonathan on the arm, and then Jonathan 
shoved her against another locker. That is when Coach 

THE JONATHAN LOPEZ CASE
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told them that they should go home so that they would 
not get in trouble. Coach then walked outside.

Jonathan says that Sabrina was crying, and she asked 
him if he loved her. Jonathan told her that he would not 
have fought her ex if he did not love her. He then put his 
arms around her and kissed her. That is when they started 
to have sex. Jonathan put his hand over her mouth so that 
she would be quiet, since the Coach and the rest of the 
football team were right outside the room. 

Afterwards, she started crying again, saying that Jona-
than was just using her for sex and did not really love her. 
Jonathan said he was tired of her games, and since foot-
ball practice was almost over, and he was not supposed 
to be on school property, he left her in the locker room and 
went home. He said that ever since that day, Sabrina had 

been moody, and so he just left her alone and hung out 
with his friends. About a week later, she falsely accused 
Jonathan of dealing drugs, which resulted in him having 
to spend time in the detention center. He talked about his 
and Sabrina’s relationship with some of the guys there, 
who may have said something to Sabrina when they got 
out. He repeated that Sabrina initiated the sex, and it 
definitely was not rape.  

Jonathan says that there is no official history of abuse 
between him and Sabrina, but some of his fellow players 
might say that they had a contentious relationship. Jona-
than says that this is because Sabrina used to go out with 
Mark, who was Jonathan’s best friend. Mark is on the 
baseball team, and some of the guys who play for both 
teams are more loyal to him than to Jonathan. 

CHOOSING A THEORY OF THE CASE: THE JONATHAN LOPEZ CASE

Note To Trainer The trainer should allow participants time to brainstorm all possible defense theories.

Note To Trainer

If time is limited, the trainer should instruct participants to focus on theories related only 
to the unlawful entry charge and instruct participants about the elements of an unlawful 
entry (a.k.a. trespass) charge. 

Assume that the Unlawful Entry Charge has the following elements: 

•	 Defendant entered or attempted to enter a public/private dwelling, 
building or other property or part thereof. 

•	 Defendant entered without lawful authority.

•	 Entry or attempt was against the will of the lawful occupant or the 
person lawfully in charge of the premises. 

•	 Defendant entered, or attempted to enter, the property consciously, 
voluntarily and on purpose – not mistakenly, accidently or inadvertently. 

•	 Government must prove beyond a reasonable doubt not only that 
Defendant entered against will of lawful occupant, but also that he or 
she knew or should have known that he or she was entering against 
the will of the occupant.

DISCUSSION POINTS
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JTIP  Unit V: Case Planning18 

A. Possible Theories

•	 Unlawful entry

 ° Emergency (Jonathan had to get life-saving medication)

 ° Jonathan had the permission of the assistant football coach

 ° Mistake/Mistaken identification (Jonathan was not even in the building)

 ° Fabrication by both/either coach or girlfriend that he was there that day

 ° Suspension was invalid

 ° Suspension started the following day

 ° Jonathan thought he had permission to come back 

 ° Jonathan did not enter the premises against the will of someone in authority (b/c assistant 
coach gave permission)

•	 Rape

 ° Consent

 ° No sexual contact at all

 ° Someone else raped her 

 ° Fabrication

•	 Aggravated Assault/Battery

 ° Fabrication

 ° Self-defense

 ° Consent 

 ° Accident 

 ° She hurt herself 

B. Eliciting the Facts and Evidence to Support the Case Theory

Note To Trainer

The trainer should engage participants in an interactive discussion by asking what evi-
dence they would elicit and from whom depending on which theory was chosen. In this 
way, participants will illustrate how their choice of theory will drive the trial. The trainer 
should then use the following Discussion Points to guide the discussion.  

For example, on the Unlawful Entry charge:

•	 The fact that Coach Sylvester is mad at Jonathan and suspended him from games is irrelevant 
to a medical necessity defense to the Unlawful Entry, but may be relevant for misidentification. 
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Lesson 12: Theory of the Case 19

•	 The fact that Jonathan was not present when the Principal and the Coach went to look for 
him supports the “he never entered” theories, but it also fits the other justifications in that his 
entry was limited to that which he thought he was allowed to do. Thus, the same fact may be 
relevant to more than one theory of the case. 

•	 The fact that Coach Hamline saw Jonathan in the locker area and did not tell him to leave sup-
ports the “he had permission” theory. However, it completely counters the “he wasn’t there” 
theory. Assuming that the State has not identified Coach Hamline as a witness, the defense 
will need to make a preliminary determination on whether it intends to elicit this evidence.

C. Deciding Among Possible Theories

Note To Trainer
The trainer should engage participants in an interactive discussion by asking them to note 
which of their theories was their first and second choice, and to explain why they chose 
one theory over another. 

Note To Trainer

To help the participants explore some of the factual, strategic and ethical factors that 
may or may not drive theory selection, the trainer should orally modify the hypothetical 
with the following information, and then use the following Discussion Points to guide an 
interactive discussion.

Let’s assume for the moment that neither of the coaches saw Jonathan at the locker after the suspen-
sion, but that Coach Sylvester believes that he overheard another football player say that he saw 
Jonathan in the locker room that day. How does this change your choice of theory?

•	 Is this a fact beyond change? (Maybe Coach Sylvester misheard the player?) Do not ever as-
sume that the complaining witness is right – Counsel should go back and interview the player. 

•	 Is the football player’s out-of-court statement admissible by Coach Sylvester? Likely 
answer: Not as excited utterance if the prosecutor cannot find the football player. But prob-
ably yes to impeach the football player if the prosecutor can find the player, and the player did 
testify to the contrary.  However, the defender could also argue that the out-of-court statement 
is unreliable because the Coach is not even sure what he said.

•	 Any ethical considerations with an uncooperative witness for the prosecution? 
What if the football player who claims he saw Jonathan tells you during investigation that he 
refuses to testify against Jonathan for such ridiculous charges brought by a jealous ex-girl-
friend? He tells you that if anyone subpoenas him, he will say Jonathan was not there. Would 
you subpoena the football player to testify for Jonathan? 

Note To Trainer For discussion of ethical considerations, see discussion that follows.
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JTIP  Unit V: Case Planning20 

•	 What other factual concerns do you have? What kind of investigation do you need to do 
to make sure your preferred defense is a safe defense? Possible Answer: Make sure there is 
no school video surveillance of the locker room. If this player saw Jonathan there that day, did 
anyone else? Periodically check in with the player to see if he has been identified and subpoe-
naed by the prosecution. 

Note To Trainer
Again, to help the participants explore some of the factual, strategic, and ethical factors 
that may or may not drive theory selection, the trainer should again orally modify the 
hypothetical with the following information:

•	 Let’s assume for the moment that the coaches did not see Jonathan at the locker after the 
suspension and that no football player heard or saw Jonathan at the locker either. Instead, 
the Unlawful Entry charge is based entirely on the testimony by Sabrina that Jonathan was 
there that afternoon. As a result, you believe that the best theory for all three charges is that 
Sabrina is lying about everything, and that because of the suspension, Jonathan wasn’t even 
at school that day. Although Jonathan has admitted to you in pretrial meetings that he was 
in fact in the locker room that afternoon with Sabrina, he adamantly denies any rape, and you 
and your client have decided that Jonathan will not testify at trial.

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “Do you 
have any concerns about that theory, especially since your client admitted to you that 
he had in fact been in the locker room that day? Can you choose a theory that is incon-
sistent with what you “know” to be the truth?” In other words, because your client told 
you he was there, is there an ethical bar to your advancing a “never even in the locker 
room” defense?   

General Answer: The theory of the case is not the evidence in the case. It is the defense inference 
based on the government’s evidence. 

•	 It is the government’s burden to prove perjured testimony. 

•	 The opening statement is not evidence, and the defender can spin a theory from the govern-
ment’s facts. 

Note To Trainer

The trainer should engage participants in an interactive discussion by asking, “What 
if your client tells you he or she wants to testify after previously saying he or she was 
there or committed the crime?” The trainer should use the following Discussion Points 
to guide the discussion.  

•	 As with any other critical decisions during a trial, the defender will have to work with the cli-
ent and consider the strategy as to whether or not the client should testify.

•	 It is important to consider the client’s right to testify alongside what would be harmful or helpful 
at trial. Ultimately, whether or not a client goes on the stand is the client’s decision to make.
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Lesson 12: Theory of the Case 21

•	 It is not the defender’s job to determine what the truth is, but only what is the best course of 
action in protecting the client’s rights and advocating for a positive outcome at trial.

Note To Trainer

The trainer will have to discuss the difference between putting on a football player 
who told you he would lie for Jonathan and say Jonathan was not at the school if 
called to the stand, versus a defense attorney arguing in opening and closing that 
Jonathan was not at school.  

Using ABA Model Rule of Professional Conduct 3.3 as a guide, the trainer should dis-
cuss an attorney’s obligation to honor a client’s wish to testify. A handout of ABA Rule 
3.3 is provided in the Supplemental Materials for this lesson.    
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NOTES
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NOTES




