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 1 The length of time this lesson will take to conduct is dependent upon which sections and exercises the trainer opts to use.

JTIP Unit III: Arrest and Detention
Lesson 10, Challenging Probable Cause and  
Detention   (2.0 to 4.5 Hours)1 

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand importance of zealous advocacy at the detention hearing, including challenging 
probable cause, and will develop skills and strategies to challenge probable cause and advocate for alternatives to 
detention at every stage of the delinquency process.

Objectives
Juvenile defender will:

•	 Understand the psychological impact of detention on youth;

•	 Understand the importance of release of youth pending trial for investigation, case preparation and  
case outcomes;
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•	 Understand the law supporting right to counsel at the detention hearing;

•	 Understand the constitutional and statutory basis for requiring a probable cause determination before detention;

•	 Understand the role of counsel in challenging probable cause determinations;

•	 Understand statutory and case law standards relating to detention, including key Supreme Court cases such as 
Gerstein v. Pugh, Riverside v. McLaughlin and Schall v. Martin;

•	 Learn to prepare to advocate with probation intake officer in advance of the detention hearing;

•	 Understand local practice and use of risk assessment tools in/at detention;

•	 Learn to identify and advocate for legal alternatives to detention; 

•	 Understand how to educate parents/guardians on harms of detention, how to talk to them about their needs 
and how to meet those needs;

•	 Identify and learn to address other issues that may need to be addressed at the detention hearing, such as 
shackling and pretrial psychological evaluations;

•	 Identify issues and learn to address issues that may arise after the detention hearing;

•	 Understand the importance of demanding a recorded hearing and transcript of the probable cause and deten-
tion hearing; and

•	 Learn how to challenge probable cause and detention through witness examinations and arguments.

Training Materials: 
•	 Copies of statutes, rules and any relevant case law from the local jurisdiction relating to probable cause/

detention (trainer to provide)

•	 List of names, addresses and contact information for secure detention facilities, shelter homes, adult facilities 
and home-based programs (alternatives to detention) in the local jurisdiction (trainer to provide)

•	 Forensic Exercise A: Challenging Probable Cause on the “Papers” (6 exercises)

•	 Forensic Exercise B: Challenging Probable Cause Through an Evidentiary Hearing

•	 Forensic Exercise C: Five Detention Problems

•	 Bibliography

Supplemental Materials:
•	 Sample Suspect Information Reports 

•	 Sample Risk Assessment Tool

•	 Sample Motion to Oppose Psychological Evaluation
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•	 Sample Motion to Reduce Detention 

•	 Sample Conditions of Release Form

•	 National Juvenile Defender Center Detention Tools: 1) Ten Principles for Providing Effective Defense Advocacy at 
Juvenile Detention Hearings; 2) Achieving Excellence in Detention Advocacy: A Checklist to Evaluate Defense 
Representation at Detention Hearings; 3) Achieving Excellence in Detention Advocacy: Guidelines for Juvenile 
Defenders to Provide Zealous Advocacy at Initial Detention Hearings; and 4) Management Tool to Enhance 
Juvenile Detention Adovcacy 

•	 Shackling Resources: 1) Sample Memo Challenging Shackling; 2) Sample Motion for Child to Appear Free 
from Restraints; 3) In Re: Amendments to the Florida Rules of Juvenile Procedure (sets forth reasons against 
shackling); 4) Affidavit of Marty Beyer (describes harms of shackling); 5) NJDC Commentary on New Mexico 
Children’s Court Legislation Re: Shackling of Youth (provides general arguments against shackling)
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Trainer’s Overview

Note To Trainer

This lesson is designed to focus on both parts of a detention hearing – the probable cause 
determination followed by strategies for advocating against detention. The lesson can be 
conducted as a single unit or in two parts (probable cause and the release). The trainer is 
encouraged to teach the full lesson as detention advocacy is such a critical component of 
juvenile defense. 

I. The Detention Hearing: Basic Overview (5 minutes)

•	 The trainer should explain the purpose of the detention hearing and the rights afforded to minors subject to 
detention. This will include a review of the applicable statutory and case law for the training jurisdiction.  

II. Probable Cause Determinations (20 minutes)

•	 The trainer will review the principles and rules governing probable cause determinations and discuss different 
strategies for challenging probable cause. 

III.  Forensic Exercise A: Challenging Probable Cause on the Papers (6 exercises) (30-45 minutes)

•	 The trainer should distribute the Handout of Forensic Exercise A, provide the relevant local statutory provisions 
for each offense and, if necessary, rename the charged offense. The trainer should instruct participants that 
before they start their probable cause arguments, they should make sure they know the elements of each 
charge (or potential charge).  

•	 Using the copy of the Forensic Exercise and the Discussion Points below, the trainer should:

 ° Give the entire group time to read all six (6) police reports and jot quick notes on reasons the judge should 
not find probable cause. The participants should also think about what additional information they would 
want to know as they prepare to argue against a finding of probable cause. 

 ° Divide the participants into six (6) small groups. Each group should be assigned to discuss one police report 
only. Each group should collectively identify all reasons the judge should not find probable cause.  

 ° NOTE: If the audience is too large, increase the number of small groups and assign multiple groups 
to the same problem.

 ° Have one representative from each group make the probable cause argument and then, using the Discussion Points 
for each exercise, walk carefully through the analysis and critique/add to participants’ arguments as necessary.

IV. Evidentiary Probable Cause Hearings (20 minutes)

•	 The trainer should explain how an evidentiary probable cause hearing offers the defender opportunities to 
challenge, discover and lock in information in the government’s case. The trainer should relay the importance of 
knowing the elements of each charge and brainstorming, and then give pointers on strategies to effectively plan a 
cross. The trainer should review common mistakes made by defenders in evidentiary probable cause hearings.  

A. Introductory Comments by Trainer

B. Tips for Effective Cross-Examination at a Probable Cause Hearing

C. Most Common Errors/Omissions in Evidentiary Probable Cause Hearings
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V. Forensic Exercise B: Challenging Probable Cause in an Evidentiary Hearing (30-45 Minutes)

•	 The trainer should use the tips and errors addressed in Section III of the Training Notes to guide participants through 
Forensic Exercise B. The trainer should distribute the handout of the exercise to the participants and then should use 
the exercise materials and Discussion Points herein to conduct the exercise as follows (time permitting): 

 ° Have the participants read and prepare for cross-examination and arguments against a finding of probable cause.  

 ° Have the participants cross-examine the police officer (played by a participant or the trainer) with one or 
more areas of cross-examination. This exercise is optimal with multiple trainers who can divide the partici-
pants into smaller groups for cross-examination. If you have one trainer, you can also have the participants 
conduct a cross tag-team style, with one participant crossing on one area then passing to another partici-
pant for the next area of cross. 

 ° Have participants stand and argue against a finding of probable cause after the cross-examination. The 
participants should be limited to arguing only those facts they successfully elicited on cross-examination.

VI. Overview: Standards for Detention or Release (5 minutes)

•	 The trainer should review the applicable standards for release or detention, levels of detention and bail.

VII. The Detention Hearing (30 minutes)

•	 The trainer should review what information the defender should elicit from the client and the client’s parents/
guardians to prepare for the hearing and note the importance of determining the positions of the probation 
officer/prosecutor, gathering and reviewing records, knowing about the use of risk assessment tools and, if 
necessary, preparing to challenge shackling.

A. Preparation for the Detention Hearing

B. Additional Preparation Before the Detention Hearing

VIII. Crafting a Detention Argument (25 minutes)

•	 The trainer should frame the types of issues that may arise when presenting a release argument, such as the 
client’s danger to self/community, flight risk, etc. The trainer should then have participants brainstorm effective 
defense responses to common prosecution and probation arguments for detention, closing with a review of the 
dangers that detention poses, including the risk of sexual victimization.  

A. Common Issues to Address in Formulating a Release Argument

B. Defense Responses to Common Prosecutorial Arguments for Detention and Objections to Release

C. Impact of Detention on Youth

IX. Miscellaneous Issues at Time of Detention (5 minutes)

•	 The trainer should discuss the statutory authority for and reasons why psychological evaluations may be 
ordered, and provide participants with suggestions on how to oppose such orders. The trainer should then 
explain the general statutory nature of state extradition laws.

A. Arguing For or Against Pretrial Psychological Evaluations 

B. Extradition to Another State and the Interstate Compact
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X. Next Steps After Detention Hearing (10 minutes)

•	 The trainer should discuss options available to the defender if the client is detained, including filing motions to 
reduce detention and monitoring conditions of confinement.  The trainer should then provide tips to ensure that 
youth understand and comply with conditions of release.   

A. Next Steps if Client is Detained

B. Next Steps if Client is Released 

XI. Forensic Exercise C: Five Detention Problems (30-45 minutes)

•	 There are five Forensic Exercises below related to detention advocacy.  The trainer should distribute the Hand-
out of Forensic Exercise C. The trainer will then refer to the exercise materials and Discussion Points herein to 
lead the participants through the detention problems.

•	 Make sure that each participant has a copy of the relevant detention statute or write it on a whiteboard/flip chart. 

•	 There are three different ways to conduct the Forensic Exercises on detention advocacy:

 ° Method #1: The trainer divides participants into four groups and gives one of the first four fact patterns to 
each group. Participants brainstorm together and then prepare to make a detention argument. If the group 
is too large, one person from each group makes a detention argument.  

 ° Method #2: The trainer distributes the fifth detention problem and divides the participants into three 
groups – one group will brainstorm and then prepare the cross of the probation officer; the second group 
will brainstorm and then prepare the direct examination of the father; and the third will brainstorm and 
then deliver an argument against detention, incorporating the information elicited in the examinations. 
The trainer can have the participants conduct a tag-team cross, direct and close: assign multiple people to 
conduct the direct, cross-examination (which will allow participants to see the different approaches and 
styles) and close.  

 ° Method #3: The trainer can take a hybrid approach with some or all of the five fact patterns.
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Trainer Notes
I. The Detention Hearing: Basic Overview

Note To Trainer

The trainer should distribute copies of local statutes, rules and any relevant case law 
governing the juvenile detention hearing. While the focus of the training should be on local 
law, national standards can help local juvenile defenders challenge unjust and problematic 
practices in the local jurisdiction. The trainer should then facilitate a discussion on the right 
to and purpose of a detention hearing, the statutory and case law standards and how to best 
prepare for a detention hearing by asking participants the following questions and using the 
Training Notes below.  

What is a detention hearing and what is the purpose of the detention hearing in your jurisdiction?

•	 A detention hearing is a hearing to determine whether it is appropriate to detain a youth pending trial after 
a determination that there is probable cause to believe the youth committed an offense. A judicial officer 
will determine whether any presumption that the youth should be released is rebutted by factors including 
whether the youth is a risk to himself/herself or others and/or whether the youth is a possible flight risk. 

What are the procedural standards and rights guaranteed to the youth at the detention hearing in 
your jurisdiction?

Right to counsel at “critical stages”:

•	 Like adults in criminal proceedings, youth in a delinquency proceeding have a constitutional right to counsel, 
including the right to court-appointed counsel if he or she is indigent. See In re Gault, 387 U.S. 1, 41 (1967).  

•	 Pursuant to Gault, youth have a Fourteenth Amendment right to counsel, which is similar to the Sixth Amend-
ment right for adults. The Sixth Amendment right to counsel applies at every “critical stage,” including the 
initial hearing and arraignment. See Brewer v. Williams, 430 U.S. 387, 398 (1977); White v. Maryland, 373 
U.S. 59, 60 (1963) (per curiam); Hamilton v. Alabama, 368 U.S. 52, 54 (1961). The arraignment, detention hear-
ing and probable cause determination should be considered critical stages of the proceedings.

When is a Probable Cause Hearing Required?

•	 Probable Cause Determination: Before a youth can be detained, the judge must enter a finding that the 
youth committed the alleged offense. Gerstein v. Pugh, 420 U.S. 103, 114 (1975). Several states require 
a probable cause hearing in any case where the youth is detained pending trial, regardless of whether 
the minor was arrested on a warrant. See, e.g., D.C. Code § 16-2312(e)-(f) (Supp. 2006); Ill. Comp. Stat. 
ann. ch. 705, § 405/5-501 (2009); n.Y. Fam Ct. aCt §§ 325.1-325.3 (2008); pa. ConS. Stat. ann. tit. 42, § 
6332(a) (Supp. 2006). Some states require a probable cause hearing even where the youth is not de-
tained. See, e.g., J.T. v. O’Rourke, 651 P.2d 407 (Colo. 1982). Even out-of-custody youth may be entitled 
to a probable cause hearing before the court can impose conditions of release restricting a youth’s 
movements or activities. No conditions of release may be placed on a youth absent a judicial finding of 
probable cause. See, e.g., Colo. Rev. Stat. ann. § 19-2-705 (1999).
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Note To Trainer
When and under what circumstances a probable cause hearing is required varies. As such, 
the trainer should be sure to check the law in the local jurisdiction and provide this informa-
tion to participants. 

What is the procedure in your jurisdiction?

•	 Probable Cause Evidentiary Hearing: Some jurisdictions have contested probable cause evidentiary 
hearings, while in others, prosecutors and defenders make arguments based on written/sworn police 
reports or affidavits.

 ° A discussion of the benefits of, and strategies for, requesting an evidentiary hearing is contained in 
Sections III and IV. 

•	 Prosecutor and/or Probation Officer Makes Recommendation Regarding Detention: In most 
jurisdictions, a probation officer will make an oral report and recommendation regarding detention that 
covers the youth’s background with respect to the following:

 ° Prior adjudications and arrest record

 ° School attendance 

 ° Grades

 ° History of suspensions or expulsions from school

 ° Behavior at home (e.g., complies with curfew, relationship with parents/guardians)

 ° Spot drug test results

 ° Risk assessment score

•	 Defense Opportunity to Be Heard on Detention: The youth’s attorney should correct and respond to 
any negative information provided by the probation officer and introduce affirmative evidence to demon-
strate positive social factors that support the youth’s release to the community. 

•	 Documentary evidence and testimony: Where possible, the defender should provide documentary 
evidence in support of release (e.g. school report card, IEP, letter from coach or minister) and, where 
possible, present witness testimony.  Where the probation officer’s information is incorrect or the rec-
ommendation is based on erroneous or incomplete information, the defender should consider requesting 
that he or she be sworn in and subject to cross examination. 

II. Probable Cause Determinations 

Note To Trainer

The trainer should facilitate a discussion on the importance of and right to a probable cause 
hearing in the local jurisdiction by asking participants the following questions and using the 
Training Notes below. The trainer must be familiar with the law in the local jurisdic-
tion and incorporate it into the discussion.   

•	 What is a probable cause hearing or a probable cause determination? What is the question 
the judge must answer in making a probable cause determination?

 ° It is a hearing to determine: (a) whether there is probable cause to believe a crime has been committed 
and (b) whether your client committed that crime. See, e.g., n.Y. Fam. Ct. aCt. § 325.3(1) (a)-(b) (2008).
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 ° The probable cause standard is low. 

 ° In the probable cause determination at the initial hearing, the judge may consider all evidence that 
is available at the time of the hearing, even if that evidence later turns out to be suppressed for 
some constitutional violation or excluded for some evidentiary objection.

Note To Trainer The trainer should note that the defender will have an opportunity to object to the admission 
of potentially inadmissable evidence at a pretrial suppression hearing.

Practice Tip

It is important to remember that the probable cause determination at the detention hearing 
is separate and distinct from the question of dangerousness and risk of flight. The court must 
make an independent inquiry of probable cause. 

•	 When is a probable cause hearing required? 

 ° A youth is entitled to a probable cause hearing when the judge believes it is necessary to detain the 
youth pending trial after he or she has been arrested without a warrant.

•	 What is the legal basis for the youth’s entitlement to a probable cause hearing?

 ° The Fourth Amendment entitles every arrested person to “a judicial determination of probable cause 
as a prerequisite to extended restraint of liberty following arrest.” Gerstein v. Pugh, 420 U.S. 103, 
114 (1975).

a. Persons arrested without an arrest warrant may not be confined pending trial unless given 
the opportunity for a probable cause determination by a judicial officer promptly after arrest. 
Gerstein v. Pugh, 420 U.S. 103 at 125. The Gerstein rule fails to protect persons arrested under 
arrest warrants.

b. Gerstein applies to juvenile court proceedings. See, e.g., Moss v. Weaver, 525 F.2d 1258 (5th Cir. 
1976); In the Matter of Roberts, 622 P.2d 1094 (Or. 1981); State in the Interest of Joshua, 327 So. 
2d 429 (La. App.) cert. denied, 329 So. 2d 450 (La. 1976).

 ° A jurisdiction that provides judicial determinations of probable cause within 48 hours of arrest will 
generally comply with Gerstein, if the determination was not unreasonably delayed. County of River-
side v. McLaughlin, 500 U.S. 44, 50 (1991). 

•	 What is the remedy if the court finds no probable cause or if there is no probable cause hear-
ing within 48 hours?

 ° If an individual does not receive a probable cause determination within 48 hours, the government 
bears the burden of proving an emergency or other extraordinary circumstance to justify the delay. 
County of Riverside v. McLaughlin, 500 U.S. 44 at 57. Intervening weekends and holidays gener-
ally do not constitute an emergency.2 

2 But compare Alfredo A. v. Superior Court, 865 P.2d 56, 58-59, 68-69 (Cal. 1994) (recognizing that it is “beyond dispute” that Gerstein’s constitutional requirement of a prompt 
judicial determination of probable cause extends to youth but holding that the strict 48-hour rule subsequently announced in Riverside does not automatically apply to the 
juvenile detention setting), with In re S.J, 686 A.2d 1024 (D.C. 1996) (per curiam) (applying Gerstein and Riverside to juvenile delinquency context), and State v. K.K.H., 878 P.2d 
1255, 1258-59 (Wash. App. 1994) (same as In re S.J.).



JTIP  Unit III: Arrest and Detention10 

 ° If there is no emergency and no probable cause hearing within 48 hours, the youth should be re-
leased. Failure to give a youth a prompt probable cause determination does not preclude subsequent 
prosecution or provide constitutional grounds for dismissal of the case, but it does mean that the 
youth’s pretrial confinement is unconstitutional, and the respondent must be released. Gerstein v. 
Pugh, 420 U.S. at 119.

 ° Many jurisdictions do not comply with the 48-hour rule. Where there has been no decision by the 
state appellate court, the defender should consistently raise this issue with the trial court and file  
a motion to compel release, citing Gerstein and Riverside. This issue should ultimately be taken up 
on appeal.

•	 What happens when the court determines that there is no probable cause to believe a crime 
was committed by the youth? 

 ° If the court finds that the prosecution has not made the requisite showing of probable cause on either 
prong, the youth must be unconditionally released. See, e.g., n.Y. Fam. Ct. aCt. § 325.3(4) (West 2008) 
(if court finds that probable cause is lacking “the case shall be adjourned and the respondent released 
from detention”).

 ° Some jurisdictions also require dismissal of the petition when there is no probable cause, but permit 
its reinstatement only if the prosecutor can show newly discovered evidence. See, e.g., Ill. Comp. 
Stat. ann. ch. 705, § 405/5-501(1) (West 2009). 

 ° Other jurisdictions may not explicitly require by statute that the petition must be dismissed, but 
often the practical result will be dismissal since many prosecutors will exercise their discretion to 
dismiss a case rather than going to trial on evidence that is too flimsy to support probable cause. 

•	 What is the procedure for challenging probable cause (locally and nationally)?

Note To Trainer
The trainer should focus on the procedures in the local jurisdiction, but should make the 
participants aware of practices in other jurisdictions. Procedures in other jurisdictions may 
be preferable and may provide a basis for reform.

 ° Across the country, there are generally two formats for the probable cause determination: 

a. In some jurisdictions, the prosecutor will introduce a police officer’s written account of the al-
leged incident. The report may be a sworn affidavit or an unsworn police report. In some jurisdic-
tions, this document is referred to as the “Gerstein” proffer or a suspect information report. The 
defender is allowed to make oral arguments regarding the insufficiency of the report to establish 
probable cause. 

Note To Trainer Sample Suspect Information Reports are available in the Supplementary Materials of  
this lesson. 

b. In other jurisdictions, there will be an evidentiary hearing with witness testimony, usually by a 
police officer, and the defender will be allowed to cross-examine the officer. 
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•	 What procedural rights does the youth have at a probable cause hearing? 

 ° Right to Counsel: Although Gerstein does not require “the full panoply of adversary safeguards,” 
420 U.S. at 119, in a probable cause hearing, the youth will generally have a constitutional right to 
counsel at a probable cause hearing, and in most cases, also a statutory right to counsel.

a. Constitutional: See Moore v. Illinois, 434 U.S. 220, 228 (1977) (concluding that the right to counsel 
attached at a pre-arraignment preliminary hearing where the purpose under state criminal proce-
dure was “to determine whether there was probable cause to bind petitioner over to the grand jury 
and set bail”); see also Rothgery v. Gillespie County, 554 U.S. 191 (2008) (holding a criminal defen-
dant’s initial appearance before a judicial officer, where he learns the charge against him and his 
liberty is subject to restriction, marks the start of adversary judicial proceedings that trigger attach-
ment of the Sixth Amendment right to counsel); In re Gault, 387 U.S. 1, 36 (1967) (dictum) (stating 
“[t]he child requires the guiding hand of counsel at every step in the proceedings against him”).

b. Statutory: See, e.g. T.K. v. State, 190 S.E.2d 588 (Ga. App. 1972) (construing Ga. Code ann. § 
24A-2001); State ex rel. M.C.H. v. Kinder, 317 S.E.2d 150 (W. Va. 1984) (construing W. va. Code 
§ 49-5-1(c)); N.Y. FAM. CT. ACT. §§ 307.4(2), 320.1(2) (2010); Cal. WelF. & InSt. Code § 633 (2008); 
S.d. CodIFIed laWS §§ 26-7A-30, 26-7A-31 (1999); WaSh. Rev. Code § 13.40.140 (1981).

 ° Present Evidence: Some state laws afford the defense the right to present evidence. See, e.g., State 
in the Interest of Morrison, 406 So.2d 246, 248 (La. App. 1981).

 ° Subpoena Witnesses: The youth’s right to present evidence is reinforced by the right to subpoena 
witnesses, see, e.g., Coleman v. Burnett, 477 F.2d 1187, 1202-07 (D.C. Cir. 1973), and to issue the sub-
poena in forma pauperis under the Equal Protection principle of Griffin v. Illinois, 351 U.S. 12 (1956), if 
the youth is indigent and makes an adequate showing that the witness’ testimony will be material and 
helpful to the defense on the issue of probable cause. 

Note To Trainer The trainer should explain that the defender must weigh strategic considerations in deciding 
whether to bring witnesses to the probable cause hearing. 

 ° Right to Transcription of Proceedings: At the probable cause hearing, the defense counsel should 
request that the hearing be recorded so a transcript of the proceedings can be ordered. An indigent 
youth can assert a federal constitutional right to a transcript at state expense pursuant to the Equal 
Protection Clause of the Fourteenth Amendment as construed in Griffin v. Illinois, 351 U.S. 12, which 
forbids the states from denying an indigent defendant an important litigation tool that a solvent 
individual could buy, for the sole reason of indigency.3

•	 Why is it important for counsel to have a recording of the probable cause hearing when 
there is an evidentiary hearing with witnesses? What are the procedures for obtaining a 
transcript in your jurisdiction? 

 ° Importance of a Recording

a. As noted above, a transcript may be used at trial to impeach a witness who alters his or her trial 
testimony after a probable cause hearing. 

3  See, e.g., Bounds v. Smith, 430 U.S. 817, 822 & n. 8 (1977) (dictum); Britt v. North Carolina, 404 U.S. 226 (1971) (dictum); Roberts v. LaVallee, 389 U.S. 40 (1967).
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b. A transcript may also be an invaluable aid to preparing for cross-examination at trial. 

c. A transcript is necessary to perfect an appeal from a probable cause finding.

 ° Obtaining the Transcript

a. All indigent clients are entitled to a transcript at the court or state’s expense. The defender 
should make an oral request for the transcript at the probable cause hearing, followed by a writ-
ten request if necessary. Griffin, 351 U.S. 12.

b. If counsel is unsuccessful in securing a transcript of the hearing, the juvenile defender may use 
a tape recorder or other recording device with the court’s permission. Unfortunately, the tape 
recorder is much more difficult to use at trial for impeachment.  

Note To Trainer The trainer should explain that the defender must weigh strategic considerations in deciding 
whether to bring witnesses to the probable cause hearing. 

•	 How reliable is the probable cause inquiry in your local court? 

 ° The less formal the procedures and the less opportunity the youth has to challenge probable cause, the 
less reliable the determination of probable cause will be. Thus, a sworn affidavit by a police officer or 
an evidentiary hearing with an opportunity to cross-examine a police officer is arguably more reliable 
than a vague and unsworn police report.

 ° In jurisdictions where there is no evidentiary probable cause hearing, the defender may want to 
request a more expansive opportunity to test probable cause, especially where the police reports are 
vague and incomplete.

Practice Tip

The prosecutor may not certify the veracity of an unsworn police report. See Kalina v. Fletcher, 
522 U.S. 118 (1997). In Kalina v. Fletcher, the prosecutor wrongly signed a Certificate for Deter-
mination of Probable Cause based on an unsworn information and motion to support arrest. As 
a result, probable cause was found. It was later discovered that statements contained within 
that Certificate were false. The Court held that the prosecutor’s actions created a damages rem-
edy for making false statements of fact in an affidavit supporting an application for an arrest 
warrant, since such conduct is not protected by the doctrine of absolute prosecutorial immunity. 
Id. at 123–131. 

•	 How might the probable cause determination be made more reliable?

 ° Challenging the form of the probable cause determination: Gerstein does not require that the 
probable cause determination be “accompanied by the full panoply of adversary safeguards – counsel, 
confrontation, cross-examination and compulsory process for witnesses.” Gerstein, 420 U.S. at 119. 

a. However, juvenile defenders should note that many jurisdictions go beyond Gerstein to require 
either a formal adversarial probable cause hearing at the detention hearing or an immediate non-
adversarial determination of probable cause at the detention hearing, followed soon afterwards 
by a formal adversarial probable cause hearing. 
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b. In many jurisdictions, the youth has the right to cross-examine the prosecution’s witnesses at the 
probable cause hearing. See, e.g., State in the Interest of Morrison, 406 So.2d 246 at 248; In the 
Matter of R.D.S., 359 A.2d 136, 139 (D.C. 1976).

c. Some jurisdictions have found this right to cross-examine in the Sixth Amendment guarantee of 
confrontation incorporated in the Fourteenth Amendment, see, e.g., Olden v. Kentucky, 488 U.S. 
227 (1988); Barber v. Page, 390 U.S. 400 (1968); Pointer v. Texas, 380 U.S. 400, 403-406 (1965); 
(per curiam); compare California v. Green, 399 U.S. 149, 165-66 (1970), and Mascarenas v. State, 
458 P.2d 789 (1969), or by the Due Process Clause, see, e.g., Gagnon v. Scarpelli, 411 U.S. 778, 
781-82, 788-790 (1973).  

•	 What are counsel’s goals in challenging probable cause?

 ° Prevent detention of the youth by demonstrating that the prosecution has not met its burden to show 
probable cause; 

 ° Discover as much of the prosecutor’s evidence as possible before trial;

 ° Preview the strength or weakness of the state’s case and better advise the youth on the benefits 
or weaknesses of a plea offer;

 ° Earn the youth’s trust by demonstrating that the juvenile defender is committed to fighting for 
the youth’s rights;

 ° Develop facts on the record to signal to the court that the evidence in the case is likely to 
be successfully challenged in a suppression motion, thereby encouraging the judge to enter a 
finding of no probable cause or the prosecution to dismiss; and

 ° (In an evidentiary probable cause hearing) Elicit sworn testimony of the prosecution witness on 
the record that can be used at trial for impeachment or cross-examination preparation.

Practice Tip

Notwithstanding these ancillary goals, when the government objects to the relevance of the 
defender’s questions with regard to a probable cause determination, the defender should at-
tempt to justify his or her questions as probing or negating the prosecution’s probable cause.

•	 What are counsel’s strategic considerations at a probable cause hearing?

 ° Waiver of the probable cause hearing: A youth may waive the right to a probable cause hearing if 
the waiver is made knowingly, intelligently and voluntarily.

 ° While the probable cause hearing should rarely be waived, there may be circumstances in which coun-
sel considers advising the youth to waive the hearing.

a. In jurisdictions in which the detention and probable cause determinations are part of the same pro-
ceeding and the alleged facts are very bad, it may be wise for the youth to waive the probable cause 
hearing to prevent the judge’s exposure to evidence that could persuade him or her towards detention. 
Counsel should weigh the likelihood of the judge releasing the youth without sworn testimony against 
the potential value of having a sworn statement of the witness and an early opportunity to cross-
examine the witness. In most cases, it is probably more prudent not to waive the hearing. 
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Practice Tip

In instances where a finding of probable cause gives the prosecutor the authority to transfer 
the case to adult court without further judicial review, counsel should rarely, if ever, advise the 
client to waive the probable cause hearing. 

 ° Calling defense witnesses at probable cause hearing: Defense counsel should rarely call 
defense witnesses to the stand. The testimony of a defense witness may be used for impeachment at 
trial just as the testimony of the prosecution witnesses. Further, the defense testimony may tip off the 
prosecutor to facts of which he or she is not presently aware, such as a defect in the prosecutor’s case.
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Probable Cause Exercise 1: Trespass/Burglary/Criminal Damage to Property 
Respondent = Davon Parker

The offense occurred on September 19, at approximately 
6 p.m. at 701 Mona Street (Sunnydale Academy). 

Security Guard Peters was working the evening tour 3-11 
p.m. shift in full uniform, in a marked scout car, when 
there was a business alarm at the above location.

Upon arrival, Peters responded to the rear of the location 
and observed the window busted out.  A canine unit was 
requested, and the unit entered the building. Further 
investigation revealed that a brick broke the school’s 
storeroom window. The person who made the report, 

Mr. Dennis, head of the school’s security, reported that 
he believed no items were taken, but he cannot be cer-
tain without conducting a full inventory.

On Tuesday, September 21, Detective Stewart along 
with Detective Williams responded to the school as a 
follow-up. Contact was made with Officer Drew, the 
School Resource Officer assigned to the school. After 
viewing video surveillance footage from the school, 
Detective Stewart made a request to the school prin-
cipal that the respondent, Davon Parker, report to the 
principal’s office to discuss the matter. Davon, Detective 

III. Forensic Exercise A: Challenging Probable Cause on the “Papers” (6 exercises)

•	 The trainer should distribute the Handout of Forensic Exercise A, provide the relevant local statutory provi-
sions for each offense and, if necessary, rename the charged offense. The trainer should instruct participants 
that before they start their probable cause arguments, they should make sure they know the elements of 
each charge (or potential charge).  

•	 Using the copy of the Forensic Exercise and the Discussion Points below, the trainer should:

 ° Give the entire group time to read all six (6) police reports and jot quick notes on reasons the judge should not 
find probable cause. The participants should also think about what additional information they would want to 
know as they prepare to argue against a finding of probable cause. 

 ° Divide the participants into six (6) small groups. Each group should be assigned to discuss one police report 
only. Each group should collectively identify all reasons the judge should not find probable cause.  

 ° NOTE: If the audience is too large, increase the number of small groups and assign multiple groups to 
the same problem.

 ° Have one representative from each group make the probable cause argument and then, using the Discus-
sion Points for each exercise, walk carefully through the analysis and critique/add to participants’ argu-
ments as necessary.

FORENSIC EXERCISE A – CHALLENGING PROBABLE CAUSE ON THE “PAPERS”
You are being provided with the narrative from six (6) police reports that will serve as each officer’s written statement of 
facts in support of a finding of probable cause. You will also be provided with the governing statute for each offense. Please 
read each narrative and briefly jot down arguments to support your claim that there is no probable cause to believe that a 
crime has been committed or that your client committed the crime. Please also think about what additional information you 
would want to know as you prepare your arguments against a finding of probable cause.
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Stewart, the school principal and Officer Drew were pres-
ent. Detective Stewart asked the respondent if he had 
any knowledge of anyone breaking into the school on 
Sunday, September 19. He said, “Yes.”  

Detective Stewart informed the respondent that he did not 
have to discuss the offense and that he could leave the room 
at any time. He asked the respondent whether he committed 
the offense. The respondent stayed and stated that he went 

to (but did not go inside of) the school along with his friend 
Joshua, later identified as Joshua Jackson, and Joshua’s 
brother, Ezra. The respondent admitted that he saw Joshua 
and Ezra gaining entry to the school by throwing a brick 
through the window on Sunday, September 19.  

The respondent was arrested and transported to Youth 
Division for processing. The respondent’s statement 
was videotaped. 

Trespass: Has a trespass been committed?

•	 Davon reports that he went to the school and watched the two boys enter the school.  

Burglary: Has a burglary been committed?

•	 Nothing appears to have been taken.

Criminal Damage to Property: Was there damage to property?

•	 There is no question that a brick was thrown in the window of the school. 

Did Davon commit any of these offenses?

•	 No video of Davon entering school

•	 No property from school recovered on Davon

•	 Davon never confessed to entering school or helping his friends enter 

•	 Davon doesn’t even say that he knew his friends were going to go into the school before they entered

•	 No evidence of aiding and abetting 

•	 No brick recovered from Davon

•	 No indication that he went in or even peeked in the window

•	 No proceeds passed to him by his friends who went in the building

•	 No evidence suggesting that he was a lookout (not looking up or down the block)

Additional arguments against a probable cause finding:

•	 This police report reads like a witness statement instead of a confession.  

•	 Mere presence and association alone is not enough for probable cause. 

DISCUSSION POINTS
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•	 Davon’s account negates probable cause and should be credited because Davon told on his friends 
and admitted being present.

•	 Police don’t say what is on the surveillance tape; if they had evidence of Davon’s involvement in 
burglary, they would have written that in the report.

Probable Cause Exercise 2: Aggravated Assault, Aggravated Battery and Carrying a Dangerous Weapon (Knife) 
Respondent = Sharon Stone

Note To Trainer
The assault in this fact pattern is placing a person in reasonable apprehension of immediate 
danger or harm; battery is an offensive touching. The trainer should use charging terminology 
reflected in the governing criminal code of the jurisdiction in which the training is taking place.

The offense occurred on December 11, at approximately 3:40 
p.m., at 801 South Road at the South Road Metro Station. 

The complaining witness reports being approached by 
the respondent, who began pointing her finger in the 
complainant’s face. The complainant avoided the respon-
dent’s finger, and the respondent then waived her open 
hand at the complainant’s head. The complainant avoided 
being struck again and retaliated by striking the respon-
dent. The respondent and complainant began punching 
one another until bystanders separated them.    

A bystander restrained the respondent, and the complain-
ant exited the train, which had now reached the Stonybrook 
Metro Station. As the complainant exited, she heard the 
bystander say, “She has a knife.” Once on the platform, the 
respondent fled out of the station. Officer Kent responded, 
and the complainant was transported to Sunnydale Univer-
sity Hospital with multiple bruises to the face.    

Detective Palmer responded to Sunnydale University Hos-
pital and interviewed the complainant, who identified the 
respondent as Sharon Stone. The complainant stated that 

she met the respondent in an English class at State of 
the Union High School and had known the respondent for 
about a year. The complainant saw the respondent daily 
during the class, which lasted for five months. Detective 
Palmer retrieved a photograph of the respondent from 
her arrest records. Upon seeing the photograph, the com-
plainant immediately pointed to it and exclaimed, “That’s 
her!” The complainant was released from the hospital 
with instructions to take Ibuprofen as needed for pain. 
No follow-up visit was scheduled.

On December 12, at about 11:00 a.m., Detective Palmer 
reported to the respondent’s address. The respondent an-
swered the door and, upon being asked about the knife, 
agreed to take detectives to the kitchen where she re-
ported leaving it. The respondent was unable to locate 
the knife, but described it as a serrated kitchen knife with 
a black handle and indicated that she had carried it in 
her purse the previous evening because she had been 
attacked several times by men on the subway. The re-
spondent was taken into custody and transported to Sun-
nydale Youth Investigations for an interview.
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Did Sharon commit an aggravated assault?

•	 Finger pointing does not constitute a threatening gesture.

•	 Sharon’s hand “waiving” was animation, not a threat.

•	 The complainant did not have a reasonable apprehension of bodily harm from the knife, as she never 
saw it and by the time the bystander made her alleged comment, Sharon was restrained (so at the 
most, this is simple assault).

Did Sharon commit aggravated battery?

•	 Complainant struck first.

•	 Sharon’s initial action was only verbal.

•	 There were no serious injuries.

Additional arguments against a probable cause finding:

•	 We don’t know how far away Sharon was from complainant when waiving her hand.

•	 Sharon acted in self-defense because the complainant struck her face. Sharon believed she was in 
imminent danger of immediate bodily harm based on complainant’s actions.

•	 Self-defense can be a defense to possession of a knife. 

Was the crime of Unlawful Possession of a Knife committed?

•	 Sharon gave a credible and legitimate explanation for the knife.

Is her mere admission of having a knife sufficient when there is no witness to testify as to the 
fact that she had it?  

•	 The answer will depend on the local jurisdiction, but is likely “maybe.” Some jurisdictions require 
more than a “confession.” Some require corpus delecti (meaning the body or piece of evidence), so it 
is possible that her admission alone would be sufficient.

DISCUSSION POINTS

Probable Cause Exercise 3: Breaking and Entering A Vending Machine 
Respondent = Sam Jones

Charge: On August 15th at 1:05 a.m., at 1657 G Street, said youth attempted to break and enter a vending machine 
belonging to Ed Smith, in violation of Sunnydale Code §22-601.

Police Officer’s Statement

I received a radio run stating that three boys were at-
tempting to break into a vending machine at a gas station 
at 16th & G. We approached from G Street and saw the 
Monroe boys standing by the machine. I came around to 

16th and saw Jones, whom I know to be a friend of Jack 
Monroe, acting as a lookout across the street. We arrest-
ed all of them and took them to the station. The machines 
had been tampered with but not broken into.
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Statement of Sam Jones to the Defense Attorney

I was standing at 1657 G Street waiting for a cab when 
this policeman comes up on a motor scooter and tells 
me to freeze. About five minutes later, another one 

comes up with John and Jack Monroe, two people I 
know from the neighborhood, and says we are under 
arrest for breaking into a Coke machine.

Was the crime of Attempted Breaking and Entering committed?

•	 No evidence that the vending machine had been broken into

•	 Nothing reported missing

•	 Officer did not see Sam doing anything

Did Sam attempt to break into the vending machine?

•	 Radio run was not reliable because there were not three boys at the vending machine as reported

•	 Sam was not standing at the vending machine when the police came up 

•	 No evidence of aiding and abetting

•	 No action that would suggest Sam acting as the lookout (no looking back/forth, didn’t yell “police”)

Additional arguments against a probable cause finding:

•	 No consciousness of guilt – didn’t run when the police came up

•	 No proceeds from incident

•	 Innocuous reason to be on the corner – there is a bus stop 

•	 Not arrested at scene at the same time and location as other two

•	 Mere friendship or association with others is not guilt

DISCUSSION POINTS

Probable Cause Exercise 4: Robbery, Battery 
Respondent = Jason Smith 

The offense occurred on April 12, at approximately 6:00 
p.m. Officer Lee reports that at approximately 6:10 p.m. 
he received a radio run for an assault at Chateau Metro 
Stop located at 22 Baker Street. Upon arrival, Officer Lee 
made contact with the victim. The victim reports using 
his iPhone on the train. The respondent and co-respon-

dent approached the victim as the train approached the 
Chateau Station. The respondent asked if he could see 
the phone. The victim replied “No.” The respondent at-
tempted to snatch the phone from the victim’s hand. A 
brief struggle ensued, before respondent said, “ah forget 
it” and turned away. The co-respondent then started to 
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punch the victim in the face and the victim dropped the 
phone. The respondent exited the train at Chateau Metro 
Station and fled on foot with the co-respondent. The vic-
tim also exited the train to seek medical attention. The 
victim described the offenders as white teenage males 
wearing black hoodies. Officer Lee sent the description 
though the radio. 

Officer Sloane stopped the respondent and co-respondent 
on the 1200 block of Dreary Lane (three blocks from the 
station) at approximately 6:20 p.m., because they fit the 

description of the offenders. Officers Lee and Sloane con-
ducted a show-up with the victim, who positively identified 
the respondent and co-respondent. Officer Sloane recov-
ered an iPhone from the co-respondent during the show-
up. The victim was transported to George Michael Hospital 
for non-life-threatening injuries. Officer Lee took photo-
graphs of the victim and the iPhone. The respondent was 
placed under arrest, searched and transported to the Sun-
nydale Youth Division to be interviewed. The respondent 
was transported to the detention center for processing.

Was a Robbery Committed?

•	 The victim claimed he dropped his phone

•	 The alleged offender did not intend to take the phone – just asked the complainant if he could see it

•	 No evidence that intended to permanently deprive of possession 

•	 The fact that the alleged offender said “Ah, forget it” and turned away is evidence that he did not 
intend to take the phone

•	 The complainant said that Jason did not actually take the phone from him

Was a Battery Committed?

•	 Although the alleged offender struggled with the complainant, he did not actually strike or otherwise 
harm him

•	 The fact that the alleged offender said “ah, forget it” and turned away is evidence that he did not 
intend to harm the complainant

•	 The alleged offender did not say anything to encourage the co-offender to strike the complainant

Was Jason the person that committed the Robbery and Battery?

•	 Didn’t find phone on Jason

•	 No opportunity to observe

•	 Happened fast

•	 Suggestive identification procedures

•	 Even if Jason was with the co-respondent, he is not responsible for co-respondent’s action

DISCUSSION POINTS
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Probable Cause Exercise 5: Gun Possession 
Respondent = Frank Newman

Members of the Narcotics and Special Investigations Divi-
sion – Gun Recovery Unit were advised of information from 
an anonymous source in reference to a firearm being stored 
inside of the address known as 1453 U Street. The tip de-
scribed two male occupants of the home as having “dreads.”  

Officer knocked on the front door to 1453 U Street at ap-
proximately 4 p.m., in order to attempt to obtain consent 
to search the premises. Officers heard movement inside 
of the residence and observed an eye peer out from a 
small crack next to the doorknob. The front door to the 
apartment was opened after several moments by an older 
individual, later identified as Michael Newman, who ad-
vised that it was his apartment.

Officers further observed multiple (6) younger male indi-
viduals in the living and dining room area of the small 
apartment residence having a “tattoo party.” The respon-
dent, later identified as Frank Newman, was in the dining 
room area of the apartment.  

Michael Newman read and signed the PD-781, “Consent to 
Search.” Michael Newman advised that his wife and two 
of his grandchildren lived inside of the apartment with him. 
He further advised that the respondent, Frank Newman, 
slept in the only other bedroom inside of the apartment.  

Officers searched the entire apartment, including Michael 
Newman’s bedroom and the respondent’s bedroom. Of-
ficers observed an amount of loose ammunition, (1) black 
and white semi-automatic handgun and (1) black revolver 
with black tape on the grip, located in between the mat-
tress and box spring of Michael Newman’s bed. No guns 
were recovered in the respondent’s bedroom.

Officer Sparks walked into the living room and asked the males 
if the weapons in the bedroom belonged to any of them. No 
one responded. Officer Green searched the respondent’s bed-
room and did not find any additional weapons. Officer Sparks 
placed Michael Newman in handcuffs and under arrest, in ref-
erence to the handguns located inside of his bedroom.

The respondent and additional (5) male individuals were 
not placed in handcuffs and continued with their “tattoo 

party” in the living room/dining room area of the apart-
ment. Michael Newman advised that he was a diabetic 
and needed to take his insulin before 5 p.m. Officer An-
dres Torres called for an ambulance. The four (non-res-
ident) members of the young male group were advised 
that they could leave the apartment. The respondent and 
an additional male, who lived inside of the apartment, 
stayed in the living room/dining room area of the apart-
ment. Ambulance #30 responded to 1453 U Street and 
began to treat Michael Newman. Members of Ambulance 
#30 placed several monitors on Michael Newman’s chest 
and began to take his vital signs.

Officer Herbert stood next to the dining room table, where 
respondent Frank Newman sat, while he watched mem-
bers of Ambulance #30 tend to his grandfather. Frank 
Newman, at approximately 5:30 p.m., spontaneously 
stated, “Man they my guns, take that stuff off him.” Of-
ficer Sparks then stated, “What do they look like?” Frank 
Newman replied, “Two small ones, black and white and 
one got tape on it.” Officer Sparks, who had observed both 
firearms, believed that Frank Newman’s description of the 
firearms was accurate. Frank Newman’s grandfather, Mi-
chael Newman, was released from police custody.  

Frank Newman was transported to Youth Division for a 
post-arrest, post-rights interview and then to Juvenile 
Processing to be processed.    

The black and white semi-automatic handgun was de-
termined to be a “Dickson Detective,” unknown model, 
.25-caliber semi-automatic pistol, serial #132798. The 
“Dickson Detective” was loaded with six (6) rounds of 
.25-caliber ammunition in the magazine and no rounds 
in the chamber. The revolver with the black tape on the 
handle was determined to be a “Colt,” model Detective 
Special, .38-caliber Special CTG 6-shot revolver, serial 
#B43503. The “Colt” was not loaded with any rounds 
of ammunition. Six (6) rounds of .38-caliber special am-
munition were recovered next to the two (2) handguns in 
between the mattress and box spring of what was later 
labeled Bedroom #1 (Michael Newman’s bedroom). 
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The two (2) pistols, both appearing to be fully functional, 
are designed to expel a projectile by the action of an ex-
plosive, and each has a barrel length of less than 12 inch-
es and is capable of being fired by use of a single hand.

Detective Laura Allen conducted a post-arrest, post-rights 
interview of the respondent, Frank Newman. The respon-

dent advised Detective Allen that the two handguns were 
his guns and that he had found them behind a dumpster, 
down the street.

The physical description of the respondent is listed as: 
brown eyes, medium brown skin, 5’6” in height, medium 
build and short cropped haircut.

Was it unlawful to have the firearms in the apartment?

•	 No allegation that the guns did not lawfully belong to Michael Newman

Did Frank unlawfully possess a firearm?

•	 Gun not in Frank’s room, but in his grandfather’s room

•	 Six males and grandfather present at the home when police arrive 

•	 Multiple people live in the home on regular basis

•	 Multiple people have access to grandfather’s room on regular basis

•	 Grandfather did not deny ownership of the gun

•	 Anonymous tip description did not match physical features of our client

Additional arguments against a finding of probable cause:

•	 Frank only confessed after observing his grandfather receiving medical treatment.

•	 Frank only confessed after police excused all other young males from the home. 

Note To Trainer

Because the probable cause standard is so low, probable cause is likely to be found on 
the basis of the respondent’s confession. Nevertheless, the trainer should ask partici-
pants whether there are any arguments to undermine the reliability of the confession and 
have an interactive discussion based on the responses given.  

DISCUSSION POINTS
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Was the offense of possession of a controlled substance with intent to deliver committed?

•	 Mere possession does not reflect intent to deliver

•	 Jonathan only had one bag in his possession

•	 No other evidence commonly associated with dealing drugs (small bills)

•	 Neither the teacher, principal nor School Resource Officer saw Jonathan engage in any hand exchang-
es nor other activity that would support a belief that Jonathan was dealing drugs

•	 No corroboration of anonymous tip

•	 No physical description of the male

Was Jonathan the one who committed the offense?

•	 Jacket where the drugs were is worn by all students

•	 Jonathan said borrowed jacket

•	 Fact that Jonathan voluntarily emptied his pockets is evidence that he did not know the drugs were in 
the coat pocket

DISCUSSION POINTS

Probable Cause Exercise 6: Possession of a Controlled Substance with Intent to Deliver 
Respondent = Jonathan Lopez

On April 11, someone reported to East High’s principal on 
an anonymous tip line that a male was trying to sell small 
bags of white powder that appeared to be cocaine under 
the bleachers in the gym. 

During his free period, while standing by the bleachers, 
your client, Jonathan Lopez, a 15-year-old sophomore, 
was approached by a teacher, the school principal and a 
uniformed School Resource Officer. The School Resource 

Officer, who is employed by the local police department 
and stationed in the school, demanded that Jonathan 
empty the contents of his pockets. Jonathan had a small 
bag of what appeared to be cocaine in the right pocket 
of a school gym uniform jacket. The jacket is the same 
jacket all the students wear during gym class. Jonathan 
told the principal that he had borrowed the jacket from a 
friend because he had left his at home.
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IV. Evidentiary Probable Cause Hearings  

A. Introductory Comments by Trainer

•	 An evidentiary probable cause hearing offers a much more expansive opportunity to challenge probable 
cause in a delinquency case. 

•	 The evidentiary hearing also allows the youth’s counsel an opportunity to discover information about the 
government’s case and to lock in the testimony of government witnesses for later use as impeachment at trial. 

•	 There are important strategies and tips the defender will want to follow to ensure that all three of these 
goals are achieved: (a) challenge probable cause; (b) discover information about the government’s case; and 
(c) lock in witness testimony. 

B. Tips for Effective Cross-Examination at a Probable Cause Hearing 

•	 Before you start your probable cause questions, make sure you know the elements of each charge (or 
potential charge).  

•	 Quickly brainstorm any possible defenses you might like to explore.  

Some examples: 

 ° In most assault-related offenses, you should have self-defense related questions.  

 ° In a typical civilian witness identification case, you will want questions that support a misidentifica-
tion defense.  

 ° In a theft case, you need questions that might show either that the client never had possession of the 
property or that he or she thought he or she had permission to use the property.

 ° In an unlawful entry/trespass case, you want questions to show that your client never entered or that 
your client thought he or she had permission to enter.

•	 After looking at the elements and defenses, you should decide if your primary goal is to win or to discover 
evidence that will be useful as you prepare for trial. If your goal is to win, use a mixture of primarily lead-
ing questions along with some open questions. If your goal is to discover, use primarily open questions 
with some leading questions.  

•	 Your first line of cross-examination in a probable cause hearing should always be the source of information. 
The officer at a probable cause hearing often testifies based on interviews he had with a witness or witnesses 
on the scene unless the officer witnessed the crime himself or herself. Your goal is to lock in the testimony 
of the witnesses the officer spoke to: those are the witnesses who will be testifying at trial! For example: 

 ° Officer, you did not witness the alleged robbery/incident, right? 

 ° Your testimony today is based on your interview with the complainant?

 ° Did you also interview any eyewitnesses to this incident? (How many?) 
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Practice Tip

If there are multiple witnesses interviewed by the police, the defender should begin to refer to 
these witness as Witness 1, Witness 2, Witness 3 (unless you know the names of the witnesses).

•	 After you determine who the officer spoke to, you then need to frame every question in a way that will lock 
in the testimony of the witnesses who are likely to testify at trial. Therefore, any question relating to facts 
not directly observed by the officer should be preceded by: 

 ° “Did the complaining witness tell you…”

 ° “What did Witness 1 tell you about…”

 ° “Did the Doctor tell you…”

 ° “Did Eyewitness 1 tell you…”

•	 Flesh out the lines of cross-examination and questions with enough precision and detail to get the informa-
tion that you need to (a) impeach a government witness later and (b) have adequate discovery to prepare 
defense theories for trial. Details should include time lapses, distances with precision and descriptions with 
details. When your goal is to discover more information about the government’s case, close out every line of 
questions with a broad close-out question. For example, after a line of questions about the description of a 
suspect to a robbery, you should ask, “Did you observe anything else about the suspect?”

Practice Tip

In jurisdictions where youth are entitled to preliminary or probable cause hearings and attorneys 
receive little notice, attorneys should consider using Google Earth or similar applications to get 
an idea and image of the scene of the crime and/or arrest. Using a print-out of the scene in the 
cross-examination of the testifying witness (usually an officer) will also allow the attorney to pin 
down the officer’s account on the record, thereby making it harder for him or her to change facts 
later. This can also help impeach the witness’ version of events or allow the attorney to “test” his 
or her client’s version through cross-examination. This is not a substitute for going to the scene at 
the first opportunity.

•	 If you are hoping to win the probable cause hearing, do not ask the ultimate question. Save your conclu-
sions until argument! The probable cause hearing is about getting the facts. So, we don’t typically ask, 
“Isn’t it true that you (the officer) really couldn’t see the suspect’s appearance?”   

•	 Build one fact at a time, and do not ask compound questions. 

•	 Do not confuse your client with the suspect or assailant the police believe was involved in the crime.

 ° Example of Error: “Did the complainant tell you what my client was wearing at the time of the rob-
bery?” (Proper Question: “Did the complainant tell you what the suspect was wearing at the time of 
the robbery?”)
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Practice Tip

To figure out which way to go, ask yourself, “Do I want my client associated with this par-
ticular fact?”

•	 Common lines of cross-examination in any case include:

 ° Source of the officer’s information

 ° Descriptions of suspects

 ° Witnesses’ opportunity to observe (separate inquiry for any and all witnesses involved)

 ° Demeanor of witnesses at the time of reporting to police

 ° Identification procedure

 ° Loss of property from the complainant/recovery of property from respondent

 ° Time lapse between each aspect of the alleged activity 

 ° Client’s lack of consciousness of guilt at time of police encounter 

 ° Injuries/lack of injuries

 ° Bias of witness(es) 

 ° Recovery or absence of weapons

 ° Exculpatory evidence

C. Most Common Errors/Omissions in Evidentiary Probable Cause Hearings

•	 Failing to lock in witness testimony by failing to preface questions to the officer with, “Did the witness tell you…”

•	 Failing to close out lines of questions. (e.g., Proper Question: “Did the witness tell you anything else about 
the suspect’s appearance?”)

•	 Failing to discuss distances in precise terms, such as, “How many feet were you from the suspect when you 
saw the alleged exchange of drugs?”

•	 Talking about the alleged offense too generally without locking in times. (Example of Error: “What was the 
suspect doing?” Proper Question: “What was the suspect doing when you first saw him?” or “What was the 
suspect doing during the altercation?” or “What did the suspect do when you got out of your police car?”)

•	 Failing to ask questions regarding lapses of time between various aspects of the alleged incident. (e.g., 
“How long did you observe the suspect before the suspect ran away?” or “When did you call the police?” or 
“How long did it take for police to come?”)

•	 Asking compound questions and not getting answers to each part of the question. 

•	 Using imprecise pronouns and failing to differentiate between multiple witnesses and multiple suspects. 
(Example of Error: “Did they take anything from the complainant?” Proper Question: “Did Suspect 1 take 
anything from the complainant?”)
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V. Forensic Exercise B: Challenging Probable Cause in an Evidentiary Hearing

•	 The trainer should use the tips and errors addressed in Section III of the Training Notes to guide participants through 
Forensic Exercise B. The trainer should distribute the handout of the exercise to the participants and then should use 
the exercise materials and Discussion Points herein to conduct the exercise as follows (time permitting): 

 ° Have the participants read and prepare for cross-examination and arguments against a finding of 
probable cause.  

 ° Have the participants cross-examine the police officer (played by a participant or the trainer) with one 
or more areas of cross-examination. This exercise is optimal with multiple trainers who can divide the 
participants into smaller groups for cross-examination. If you have one trainer, you can also have the 
participants conduct a cross tag-team style, with one participant crossing on one area then passing to 
another participant for the next area of cross. 

 ° Have participants stand and argue against a finding of probable cause after the cross-examination. The 
participants should be limited to arguing only those facts they successfully elicited on cross-examination.

FORENSIC EXERCISE B – CHALLENGING PROBABLE CAUSE IN AN 
EVIDENTIARY HEARING
You have been provided with what amounts to a police officer’s direct testimony at a probable cause hearing. For purposes 
of this exercise, you have the luxury of reading the officer’s testimony in advance. In real life, you often won’t know what 
the officer is going to say until he or she takes the stand. Use this information to prepare for the probable cause hearing: 

•	 Decide whether you are trying to “win” the probable cause hearing or whether you are pursuing “discovery.” 

•	 Write out cross-examination questions for the officer. 

•	 Clearly identify your goals or lines of cross-examination for each section of your cross-examination and be 
prepared to respond to objections. 

•	 Write out your argument for why the court should not find probable cause in this case. 

•	 Be prepared to conduct the cross-examination in this case and to deliver an argument to the court afterwards.
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Charge: Tyler Johnston is charged with one count of Distribution of Cocaine.  
Respondent=Tyler Johnston

Police Officer’s Statement

On Monday evening, April 12, the undersigned officer re-
ceived a radio run indicating that someone called 911 
complaining that drugs were being sold in the vicin-
ity of McDonald’s. At 9:30 a.m. on Tuesday, April 13, Of-
ficer Creel of the East Police Department saw a group 
of teenagers standing outside of a McDonald’s restau-
rant. A boy in a red sweatshirt took a small plastic bag 
out of the front of his backpack and handed it to another  

boy in the group, later identified as Tyler Johnston, who 
pocketed the bag without looking at it. The boy in the red 
sweatshirt walked into the McDonald’s, while Tyler John-
ston walked away as if to exit the parking lot and head onto 
the street. While Tyler was walking, the small plastic bag 
dropped out of his pocket and onto the ground in the parking 
lot. The officer retrieved the plastic bag, which contained a 
white powdery substance, seized it and arrested Tyler.
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Interactive Discussion: What are the elements of Distribution of Cocaine?

•	 (1) “knowingly” or “intentionally” (2) manufacture, distribute or possess with intent to distribute (3) a 
controlled substance

Interactive Discussion: What are the elements of the lesser-included offense of Possession 
of Cocaine?

•	 (1) knowing or intentional (2) possession of (3) a controlled substance

Interactive Discussion: What will be your goal at the probable cause hearing? To win? Discovery? 
Or both?

•	 In this case, our primary goal is to win, but there will definitely be some discovery. The discovery in 
this case may also support a Fourth Amendment challenge to the admissibility of evidence.

Interactive Discussion: What arguments will you make to challenge probable cause? 

•	 Officer did not witness any two-way exchange of anything (the officer did not see the plastic bag 
exchanged for money). 

•	 A one-way transaction is not enough for probable cause.

•	 Tyler did not know what he was receiving because he never looked at the bag (by the officer’s 
own testimony). 

•	 9:30 in the morning is not prime drug dealing time. 

•	 No evidence that the white powder was cocaine at the time of the probable cause hearing (especially 
since Tyler dropped it and had it carelessly in his pocket). It could have been sugar from McDonalds. 

•	 Tyler exhibited no consciousness of guilt.

•	 Radio run did not include details of who was selling drugs, when the drugs were being sold or how 
long the drug selling had been going on. There was no report of drugs being sold on April 13.

•	 Radio run was issued the night before – no probable cause to think drugs still being sold a day later.

•	 Radio run spoke of 911 call but no indication of who made the 911 call.

•	 There was no statement or confession by the respondent.

DISCUSSION POINTS
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Sample Cross-Examination: What information will you lock in and/or elicit on cross-examination of 
the police officer?

Note To Trainer

The trainer should conduct a sample cross for the participants and then ask them to 
cross-examine the police officer (played by a participant or the trainer) with one or more 
areas of cross-examination. The Discussion Points below suggest some questions the 
trainer can use as part of the sample cross-examination.  

•	 Defender: “You saw Mr. Johnson take the bag, correct?”

•	 Defender: “But you did not see the bag exchanged for anything, did you?”

•	 Defender:  “And that means you did not see the bag exchanged for money, correct?”

•	 Defender: “And you in your own statement said that Mr. Johnson didn’t even look at the bag when he 
took it, isn’t that right?”  

Note To Trainer
The trainer should have participants stand and argue against a finding of probable cause 
after the cross-examination. The participants should be limited to arguing only those facts 
they successfully elicited on cross-examination.
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VI. Overview: Standards for Detention or Release

Once the court has entered a finding of probable cause, the court will hear evidence and/or arguments to determine 
whether, and where, a youth should be detained pending trial. 

What is the standard for detention?

Note To Trainer The trainer should consult local law in this issue and incorporate any applicable rules into 
the discussion.  

•	 Detention is authorized in most jurisdictions in cases where: (1) there is substantial possibility that the 
youth will flee the jurisdiction or fail to appear at the next court hearing; or (2) that the youth is a danger to 
himself/herself or others.  See, e.g., n.Y. Fam. Ct. aCt § 320.5(3) (Supp. 2011). 

 ° Some jurisdictions specify that detention be supported by a finding of an “immediate and urgent necessity.” 
See, e.g., Ill. Comp. State. ann. Ch. 705 § 405/5-501 (Supp. 2009); Cal. WelF. & InSt. Code § 636(a) (Supp. 2006); 
neb. Rev. Stat. § 43-253(5) (2004).  

 ° Many jurisdictions limit detention to cases where there is no less restrictive alternative. See, e.g., State ex rel. 
M.C.H. v. Kinder, 173 W.Va. 387. 392-94, 317 S.E.2d 150, 156-57 (1984); Doe v. State, 487 P.2d 47, 53 (Alaska 
1971); Commonwealth ex rel. Sprowal v. Hendricks, 438 Pa. 435, 265 A.2d 348 (1970).

 ° In some jurisdictions, the judge is required to state reasons for detention on the record so that determination 
may be reviewed on appeal. See, e.g., Doe v. State, 487 P.2d 47 at 53; State ex rel. M.C.H. v. Kinder, 317 S.E.2d 
150 at 158-59;  n.Y. Fam. Ct. aCt § 320.5(3) (Supp. 2011).  

 ° Several states prohibit secure detention for youth below a certain age (usually 10 years old).   n.Y. Fam. Ct. 
aCt § 304.1(3) (2008). See also State ex rel. M.C.H., 317 S.E.2d 150 at 157 & n.19. 

What are the possible levels of detention (or levels of restrictiveness)?

Note To Trainer
The trainer should provide the participants with a list of names, addresses and contact 
information for secure detention facilities, shelter homes, adult facilities and home-based 
programs (alternatives to detention) in the local jurisdiction.  

•	 It is important that counsel be knowledgeable about the types of juvenile detention facilities commonly 
employed by the court in his or her jurisdiction. Such knowledge will enable counsel to formulate requests 
for alternatives to detention in a secure facility (e.g., private group homes, community-based programs or 
electronic monitoring).  

 ° Secure Detention: In most states, secure detention is placement in a penal-type facility for youth, resem-
bling a jail.

 ° Private Juvenile Detention Facilities: In some jurisdictions, private companies will operate juvenile 
detention facilities for one or more juvenile courts.  
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 ° Shelter Care: Shelter homes are generally described as non-secure facilities where youth are still able to 
attend school in the community, but their whereabouts are carefully monitored during the day, and they are 
locked in the shelter at night.

 ° Adult Facilities: Youth under the jurisdiction of the juvenile justice system may not be held in adult detention 
facilities except for limited periods (no more than six hours) before release or transferring them to a juvenile 
facility.  In the event that a youth must be held at an adult facility, the youth must be separated by sight and 
sound from adult inmates. See Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, 
88 Stat. 1109 (1974) (codified as amended, 42 U.S.C.A. § 5601). See also Juvenile Justice and Delinquency 
Prevention Reauthorization Act, S. 678, 11th Cong. (2009). 

Note To Trainer

The trainer should instruct defenders to emphasize these requirements and report any 
violations to the oversight group in the local jurisdiction. The trainer should also encourage 
participants to make the argument that youth tried in adult court should be held in juvenile 
facilities. See ala. Code § 12-15-61 (2010); alaSka Stat. § 47.12.240 (2008); Cal. WelF. & InSt. 
Code §201.1 (2008); Colo. Stat. § 19-2-508 (1999); FLA. STAT. § 985.215 (2007); Ind. Code § 
31-37-19-7 (2008). 

 ° Alternatives to Detention: Counsel should be familiar with and advocate for home-based alternatives to de-
tention through programs in the community.  Such programs help youth comply with their conditions of release.  

a. Release with Conditions: If the youth is not a risk to himself/herself or others and is not a flight risk, the 
youth may be released with conditions (e.g., curfew, mandatory school attendance, weekly drug testing).  Con-
ditions of release may be combined with an evening reporting center or separate community-based program 
for after school hours. Conditions of release should be related to the predicate offense. See, e.g., C.A.F. v. 
State, 976 So.2d 629 (Fla. Dist. Ct. App. 2008) (holding that the court-ordered conditions of release illegally 
amounted to “detention” where the child was not determined to be a flight risk or danger to self or others).

b. Evening Reporting Centers: Evening reporting centers provide supervision while the youth is not in school 
and help the youth complete their homework, learn life skills and participate in supervised recreational time.  

c. Third-Party Monitoring: Third-party monitoring requires that probation staff, or someone from an outside 
agency, check in with the youth multiple times a day to ensure that the youth is complying with conditions 
of release.  

d. Electronic Monitoring: Some jurisdictions use Electronic Monitoring (“EM”), a type of technology that 
tracks the location of youth offenders under surveillance and with restricted movement. EM programs may 
include home monitoring devices, wrist bracelets, ankle bracelets, field monitoring devices (GPS), alcohol 
testing devices and voice verification systems. Use of this option is limited by the cost to the court and the 
family of the youth.

Is there a rebuttable presumption of detention in your jurisdiction? If so, when does it apply?

•	 In most states a youth is generally is presumed eligible for release from detention. However, some state 
statutes provide a presumption of detention once the prosecutor has proven that probable cause exists, if 
certain serious factors exist (i.e. for crimes of violence). The presumption is that the youth is too dangerous 
to be released into the community. See, e.g., D.C. Code § 16-2310(a-1)(1) (2001).

•	 A rebuttable presumption means the defense should present evidence to rebut the presumption.    
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•	 The standard of proof varies from state to state. It is necessary for defenders to read their state statutes, 
rules of evidence, court rules and relevant case law to ascertain the standard of proof required to rebut a 
presumption of detention for certain alleged offenses.

Do youth have a right to bail?  

•	 No Constitutional Right to Bail: The United States Supreme Court held that youth do not have a right to 
bail under the Eighth Amendment, United States v. Salerno, 481 U.S. 739, 752-55 (1987), and preventive 
detention for dangerousness or risk of flight is not a per se violation of due process, Schall v. Martin, 467 
U.S. 253, 267 (1984).  

 ° Not all jurisdictions reject the use of bail in juvenile court. See WaSh. Rev. Code § 13.40.040 (West 2012).

What does the defender need to do to argue for bail?

•	 Information Needed to Argue Bail: Counsel should elicit any helpful information, including information about 
the family’s financial resources, from the youth and parents/guardians in interviews prior to the detention hearing.  

 ° Counsel can use this information to argue that the youth has ties to the community, regularly attends school, is 
not a risk of flight and is not a danger to himself/herself or the community.  

 ° Knowing information about the family’s financial resources will allow counsel to argue that a modest bond is 
all that is necessary to ensure that the youth will appear at the next court hearing and that a larger amount of 
bail would be legally excessive.  

•	 Arguing Against Excessive Bail: 

 ° Constitutional Basis: Pursuant to the Eighth Amendment, most state constitutional provisions prohibit 
“excessive bail.” Bail must be set by the court in an amount that satisfies the interest in preventing flight 
risk and deterring future crimes, nothing more. See United States v. Salerno, 481 U.S. 739 at 754. Counsel 
may argue, after obtaining financial information from the family, that a substantial but affordable bond will 
achieve those interests.  

 ° Equal Protection Arguments: Counsel may argue that an indigent person who is in default of bail that he 
or she cannot afford violates the Eighth Amendment and the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment.

VII. The Detention Hearing

Practice Tip

Insist Upon an Opportunity to Interview the Client: Counsel usually is newly retained or 
appointed shortly before, or on the day of, the initial hearing. There may not be enough time to 
elicit information from your client in preparation for the scheduled hearing. Therefore, counsel 
must insist upon interviewing the client before going forward with any part of the Initial Hearing 
and request an adequate amount of time to obtain the information necessary to provide effective 
assistance at the hearing, pursuant to the Sixth Amendment. Most judges will allow time for an 
initial interview if the court is inclined to detain the client.    
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Note To Trainer

The trainer should facilitate an interactive discussion about the kind of information to elicit 
from the client and parents/guardians in preparation for the detention hearing by asking, 
“What information should you elicit from your client in preparation for the detention hearing? 
What information will be of concern to a judge or prosecutor? What information should you 
elicit from your client’s parents/guardians in preparation for the detention hearing?” The 
trainer should use the following Training Notes to guide the discussion.

A. Preparation for the Detention Hearing

•	 The defender should elicit the following information from the client:

 ° Behavior at Home

 ° Willingness of Parent/Guardian to Take Youth Home: Determine whether the youth has a good 
relationship with his or her parent/guardian and if the parent/guardian would be willing to take the 
youth home if he or she were released.

 ° Parent/Guardian Presence at Hearing: Determine whether the parent/guardian is likely to be pres-
ent at the Initial Hearing. Ask for the parent’s/guardian’s name and telephone number, as well as any 
other relatives who could make an appearance in lieu of the parent/guardian.  

 ° Alternative Adult Guardians/Caretakers Pending Trial: If parent/guardian is not willing to take the 
youth home, counsel should learn whether there are other adult relatives who may be willing to take the 
youth pending trial. 

 ° School Information: Determine information on whether the youth regularly attends school, grade 
level, academic performance and any incidents of school suspensions and/or expulsions.

 ° Religious Affiliation: Determine whether the youth participates in youth groups or sponsored activities.

 ° Employment: Determine whether the youth is presently employed or previously held a job, including 
summer jobs.  

 ° Mentors, Allies and Advocates: Find contact information for supportive people, including teachers, 
coaches, school counselors, pastors or other adults who may provide positive information or letters 
about the youth to the court. 

 ° Strengths/Protective Factors: Determine whether there are any pro-social activities the youth may be 
engaged in, including interests, goals and skills the defender can bring before the court.

 ° Probation/Parole: Determine whether the youth is presently on probation or parole (a.k.a. aftercare 
in some jurisdictions). If so, counsel should get the name of the probation or parole officer and find out 
what the officer is likely to say about the youth’s adjustment.

 ° Prior Arrests: Determine whether the youth has ever been arrested before and the outcome of the 
prior cases(s). Counsel should check the youth’s record independently in addition to asking the youth.

 ° Curfew: Determine whether the youth presently has a curfew enforced by his or her parent/guardian.

 ° Substance Abuse: Determine whether the youth uses alcohol or drugs and/or has undergone any 
treatment for substance abuse.
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 ° Counseling History: Determine whether the youth is presently, or previously has been, in any counsel-
ing programs or after-school/weekend community programs.  

 ° Mitigating Factors of Offense: Determine whether there are any mitigating factors about the alleged 
offense that may dispel the seriousness and need to detain the youth for the protection of the community.

 ° Detention Options: Determine whether the youth is open to other detention possibilities, such as a 
group home, if it becomes clear that the judge is going to detain the youth.  

 ° Potential Conditions: Determine whether the likely conditions of release will present any problems for 
the youth.

Practice Tip

Because you only have a brief opportunity to interview your client, it is important that you try to 
explain your role in the proceeding and to gain his or her cooperation and trust. An effective first 
step is to distribute your business card and briefly explain the court process, the role of the other 
participants (judge, prosecutor, probation) and what information the judge will hear from them.

•	 The defender should elicit the following information from parents/guardians:

 ° Willingness to Take Youth Home: Determine whether the youth’s parent/guardian is willing to take 
the youth home should he or she be released by the judge.  

Note To Trainer
The trainer should explain to participants that if the youth’s parents/guardians are angry at 
him or her for having been arrested, counsel should inform them that detention will not teach 
the youth a lesson and could have a devastating long-term impact.

 ° Behavior and Responsibilities at Home: Determine whether the youth maintains good behavior, 
completes chores at home, complies with curfew, is respectful to the parents/guardians and takes care 
of siblings.

 ° Extracurricular Activities: Determine whether the youth is involved in church, sports, recreation 
centers, band, volunteering or other activities. 

 ° Substance Abuse and/or Psychological Problems: Determine whether the youth or parent/guard-
ian has a history of substance use, abuse or mental health issues.

 ° School Information: Determine whether the parent/guardian has received positive reports or records 
from school, good report cards, awards (academic or extracurricular) or other positive information about the 
youth and whether the parent/guardian has received disciplinary reports from school regarding suspension, 
expulsion and/or attendance problems and the youth’s academic record, report cards and grades.

 ° Disposition of Prior Arrests: Determine whether the youth has any prior arrests, and if so, whether 
any terms of probation or other programs were completed successfully.  

 ° Strengths/Protective Factors: Determine whether there are any other pro-social activities the youth 
may be engaged or interested in, any goals the youth will have and any skills the youth may have.
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Note To Trainer

The trainer should point out to defenders that they need to recognize that the parent/guard-
ian may be against the youth. The trainer should provide tips on talking to an angry parent/
guardian about the harms of detention. Defenders should empathize with parents/guard-
ians without compromising loyalty to their client and attempt to understand the parent’s/
guardian’s concerns and identify potential services and programs in the community that will 
address those concerns.

Practice Tip

Because you only have a brief opportunity to interview parents/guardians, it is important to try to 
explain your role as defense counsel in the proceeding and to gain their cooperation. An effective 
first step is to distribute your business card and briefly explain the court process, the role of the 
other participants (judge, prosecutor, probation) and what information, if any, the judge will seek 
from them.

B. Additional Preparation Before the Detention Hearing

•	 Determine the Probation Officer’s Position

 ° At the detention phase of the initial hearing, a probation officer will generally report to the judge on the 
youth’s prior record and background. At the end of the report, the officer will make a recommendation on 
whether to release or detain the youth. The report is based on court records, an interview with the youth 
and an interview with the parent/guardian. For youth already on probation, the probation officer will 
report on any existing conditions of probation.

 ° Counsel should approach the courtroom probation officer before the initial hearing to ascertain his or 
her recommendation, to elicit any facts about the youth’s background that were unknown to counsel and 
to lobby for a favorable recommendation of release.  

 ° Counsel should understand the probation officer’s motivations and propose alternatives and/or solutions 
to address those concerns.

 ° If counsel believes the probation recommendation is based on flawed information, personal animus or 
some other improper grounds, counsel should request that the probation officer be required to produce 
the witnesses and the defense attorney be permitted to conduct cross-examination.  

•	 Determine the Prosecutor’s Position  

 ° Counsel should also approach the prosecutor handling the case before the Initial Hearing to determine 
his or her position and lobby for a favorable recommendation by suggesting alternatives and/or solu-
tions to address the prosecutor’s concerns.  

•	 Gather and Review Records 

 ° Although the time between the initial client meeting and the initial hearing may be brief, defense 
counsel may be able to obtain relevant records with the client’s consent (and the parent’s/guard-
ian’s when needed). A quick email/call to the school may result in the client’s latest grade report 
or a certificate of achievements. Time permitting, the attorney should make every effort to obtain 
documents that support the defender’s theory of the client (e.g. “he is a good kid who benefits 
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from structure; taking him from his home school will have serious negative effects) and/or an argu-
ment for release (e.g. records showing good school attendance). At a minimum, counsel should 
obtain the client’s signature on a release of records form. The following records are some that 
counsel may obtain:

a. School records 

b. Hospital records 

c. Mental health records

d. Employment records

e. Review court record for errors

 ° Where the attorney is unable to obtain these records in time for the detention hearing, they can provide 
the basis for a later Motion to Release or Reconsider.

•	 Utilize Risk Assessment Instruments 

Note To Trainer A Sample Risk Assessment Tool is available in the Supplemental Materials.

 ° More and more jurisdictions are adopting Risk Assessment Instruments to assist the court in making the 
release decision. Both the Models for Change Initiative and the Juvenile Detention Alternatives Initia-
tive have urged jurisdictions to adopt these instruments as a way to standardize the release decision. 

 ° A Risk Assessment Instrument attempts to predict who will fail to comply with release conditions. The 
instruments are relatively new and many may be challenged on the grounds that they have not been 
shown to be valid predictors when used with youth.  

 ° Frequently, probation staff will recommend detention even when the risk assessment instrument indicates 
release, because of other changes or dynamic factors in the youth’s life not taken into account in the risk 
assessment. This practice of overriding the assessment results can pose a difficult challenge and will 
require examining the frequency of overrides by a particular probation officer or staff as a whole.  

•	 Prepare to Challenge Shackling 

 ° In many jurisdictions, youth appear in court restrained by leg and/or hand shackles. Unless the detention 
facility can establish that the youth represents a security threat or escape threat, all youth should appear in 
court free from restraints. The judge, not the detention staff, should decide who should appear in restraints 
in the courtroom. While several states, including Florida, Massachusetts and New York, ban the presump-
tive use of shackles, most states leave the decision up to individual courts.

 ° If your court shackles youth, there are several methods to successfully challenge the practice: (Keep in mind 
that the judge will rarely act on his or her own and you must request release from shackles for each client.)
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Note To Trainer The trainer should mention to participants that resources on shackling are available, some of 
which are listed in the Bibliography and others included as part of the Supplementary Materials.

a. Note an objection to the shackling and provide the judge with material on the negative effects of 
shackling youth offenders.  

b. File a motion and supporting memorandum of law seeking release from shackles in every case, and 
ask the court to rule prior to the hearing. 

c. File a blanket motion and supporting materials requesting release prospectively for every detained 
youth, and request a hearing on the issue. 

d. Appeal a denial of the above motions.

VIII. Crafting a Detention Argument

A. Common Issues to Address in Formulating a Release Argument 

•	 Danger to Self and Community: In determining whether the youth is a danger to himself/herself or the 
community, the court will generally consider the seriousness of the charges, the youth’s prior record, the ef-
fectiveness of home supervision, his or her school situation, the time of the offense (possibly indicating lack 
of parental/guardian control) and any other special circumstances brought to light in the courtroom. Schall 
v. Martin, 467 U.S. 253, 279 (1984) (describing the factors generally relied upon by Family Court judges in 
New York City).  

 ° Some jurisdictions distinguish between crimes against a person versus crimes against property, limiting 
the judge’s consideration of prior crimes against property to crimes involving “serious loss or damage,” 
d.C. SupeR. Ct. Juv. Rule 106(a)(2)(iii) (2006), or property “offenses[s] constituting a felony.” tenn. Code 
ann. § 37-1-114(c)(2) (2005). 

 ° Mitigating facts about the alleged offense learned from the probable cause hearing and initial client interview 
can be used by counsel to argue against pretrial detention.

•	 Flight Risk: In determining whether the youth is a flight risk, the court will generally consider whether the 
youth has failed to appear for court hearings in prior cases, whether the youth has a stable home where he 
or she may be reached, how long the youth has been living at that address, any history of running away or 
ascendance and whether there is an adult who can be responsible for ensuring that the youth will return to 
the court on the date scheduled.

•	 Prior Failures to Appear for Court Hearings: Prior warrants for failure to appear are evidence of a risk 
of flight in the present charge. Counsel may argue that the youth:

 ° Was not aware of the prior summons or order to appear; 

 ° Did not receive proper notice of the hearing;

 ° Was told by his or her attorney that appearance was not necessary;
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 ° Was unable to appear due to incarceration; 

 ° Was appearing in a court in another jurisdiction; or 

 ° Was unable to attend due to a family emergency (i.e., attended a funeral).  

•	 Custody Orders for Another Charge: The existence of another charge may be considered when assess-
ing whether the youth should be detained pending trial on the present charge based on the risk of future 
dangerousness. If the charge is minor, counsel can argue that it is not evidence of future dangerousness 
and that the charge is just an allegation with a presumption of innocence.  

•	 Petition to Revoke Probation or Parole in Light of New Arrest: If defense counsel is informed by the pro-
bation/parole officer that he or she has filed, or intends to file a Petition to Revoke, counsel should attempt to 
persuade him or her that proceedings to revoke should be delayed until after the resolution of the new charge, 
and might also suggest that the officer defer to the judge’s decision regarding detention on the new charge. 
Where appropriate, counsel should stress to the probation officer that the facts of the new charge indicate 
that the offense was minor or that the youth’s guilt is dubious. Counsel should also mention the youth’s favor-
able adjustment to probation or parole, if applicable, and that incarceration would derail his or her success.  

Practice Tip

The defender should affirmatively get out his or her theory of his or her client before launching into 
a discussion of the statutory factors. This will help the judge view the client as a person and will 
communicate to the client that the defender sees him or her as an individual. Defenders should 
use the client’s name, instead of “Minor-Respondent” or “my client.” For example, “Your honor, 
Carl is a student who really tries. Although he has been a special education student for several 
years, he has really applied himself this year. The fact that he has such good school attendance 
makes it likely that he will attend all court appearances.” 

B. Defense Responses to Common Prosecutorial Arguments for Detention and Objections to Release

Note To Trainer

The trainer should have participants brainstorm effective defense responses to common prosecu-
tion arguments for detention. The trainer should then use the following Training Notes to have 
an interactive discussion with participants about various defense responses to prosecutorial 
arguments for detention.  

•	 Objecting to Recitation of Prior Charges: In most jurisdictions, the probation officer or prosecutor will 
recite prior charges of the youth even if they were nulled, diverted, dismissed or sealed. This is highly preju-
dicial to the respondent and leaves some judges wary of releasing the youth. Counsel should argue that 
those cases are not relevant because they are not probative of the youth’s character and future dangerous-
ness. Cf. In the Matter of Moe v. New York City Dep’t of Probation, 133 Misc.2d 98, 102, 506 N.Y.S.2d 830, 
833 (N.Y. Sup. Ct. 1986), aff’d, 72 N.Y.2d 662, 532 N.E.2d 1254, 536 N.Y.S.2d 26 (1988).  

•	 Sample Arguments Relating to Risk of Flight: The following assertions indicate that the respondent is 
not a risk to flee or avoid responsibility:  

 ° Youth was compliant with arrest or surrendered himself/herself at the police station; 

 ° After initial release by the police or detention facility, the youth responsibly appeared in court for the 
detention hearing;
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 ° The youth always appeared for prior proceedings in this case or any prior case (i.e., no history of failing 
to appear);

 ° Youth has a stable home environment in the community and has lived there for a significant length of 
time, indicting no reason to flee his or her family without support;

 ° The parent/guardian is willing to be responsible for ensuring that the youth appears on the trial date;

 ° The youth regularly attends school and/or probation meetings, demonstrating that the youth will comply 
with the court’s orders.  

•	 Sample Arguments Relating to Future Dangerousness: The following factors should be addressed in 
convincing the court that the youth is not dangerous or likely to commit another crime.

 ° Prior Record

a. Indicate that the youth has no prior record of convictions or arrests, if applicable.

b. Counsel should argue that any pending charges or arrests have not or did not result in adjudications 
and that the youth must be presumed innocent.  If the youth has prior convictions, counsel could 
argue that they occurred a long time ago, if applicable.  

 ° School Attendance

a. If the youth is regularly attending school, but is failing in one or more classes, counsel should argue 
that academic failure merely shows the need for special education placement or counseling, and 
does not indicate risk of flight or dangerousness.  

b. If the youth does not regularly attend school, counsel should explain the truancy as a legitimate 
problem that can be addressed and corrected.  Perhaps the truancy can be best explained by embar-
rassment the youth feels for being unable to succeed academically or by the bullying that the youth 
may experience at school.  

 ° Curfew: If the probation officer or prosecutor expresses concern over a late or non-existent curfew, 
counsel may suggest that the court set an earlier curfew to be enforced by the parent/guardian.

 ° Psychological or Substance Abuse Problems: If the request for detention is based on the youth’s 
psychological or substance abuse problems, counsel may suggest that this be remedied through community-
based programs if the youth were released. Counsel should have already telephoned the appropriate program 
to to be able to represent to the court that there is availability in the program for prompt admission.

 ° Danger to Self: Counsel should argue that any concerns about the youth being a danger to himself or 
herself can be addressed through community-based programs, and that detention would just further 
exacerbate any mental health problems the youth may have.  

•	 Other General Arguments Against Detention

 ° Counsel should argue that problematic aspects of the youth’s life or behavior have already been rem-
edied or will be remedied in the immediate future.

 ° Counsel may argue that certain detention facilities are inappropriate for the particular youth due to 
special rehabilitative needs (e.g., educational or psychological).  
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 ° Counsel may argue that detaining the respondent would unfairly impede pretrial investigation of the 
case. See Barker v. Wingo, 407 U.S. 514, 533 (1972) (when an individual is “locked up, he is hindered 
in his ability to gather evidence, contact witnesses, or otherwise prepare his defense”). Generally, this 
requires a strong showing that respondent’s release is crucial to defense investigation.  

•	 Alternatives to Detention

 ° Home detention

 ° Evening or day reporting centers

 ° Electronic monitoring

 ° Bail

 ° Home detention during the week, combined with shelter house on the weekends

 ° Full-time detention in a private group home

 ° Shelter house

 ° Detention in a secure facility combined with school or work release 

Practice Tip

The trainer should explain to participants that this is an opportunity to be creative in developing a 
plan that will work for the youth. Offer a 24/7 supervision plan that outlines the role of parents/
guardians, care providers, community programs, clubs, school engagement, etc. 

•	 Ensuring Appropriate Alternatives to Detention 

 ° Alternatives to detention should be appropriate for the individual facts of the case and the individual 
needs and strengths of the youth. The alternative to detention should also be designed to address the 
risk of flight and danger.  

 ° Too often, the defender will agree to a more restrictive alternative to detention because it is better than 
detention. However, sometimes the alternative may be so restrictive that it is impossible for the youth 
to succeed, and the youth will end up in detention anyway. In other circumstances, the alternative may 
simply be inappropriate for the youth’s mental status.  

•	 Disproportionate Minority Confinement (“DMC”) 

 ° While there is some variation between jurisdictions, it is an established fact that nationally, minority 
youth are disproportionately confined when compared to white youth in the juvenile justice system. 
Defenders should obtain data on the relative rates of confinement for your jurisdiction and relay that 
information to the court when it can help to gain release of a minority client.  
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C. Impact of Detention on Youth 

•	 Dangers of Detention

 ° Incarceration can increase recidivism. 70% of youth held at secure facilities were rearrested or returned 
to the secure facilities within one year. See baRRY holman & JaSon ZIedenbeRG, JuSt. pol’Y InSt., danGeRS oF 
detentIon: the ImpaCt oF InCaRCeRatInG Youth In detentIon and otheR SeCuRe FaCIlItIeS 2 (2007).

 ° Holding delinquent youth together increases their risk of reoffending and negatively impacts their 
behavior. Id. at 3.

 ° Detention interrupts the natural “aging out of delinquency” process for youth.  Most youth will grow out 
of their delinquent behavior. However, detention tends to slow this process down by preventing them 
from being with family, attending school and working. Id. at 6.

 ° Detaining youth has not reduced overall crime in the community. Id. at 7.

 ° Detaining youth exacerbates pre-existing mental health issues. Many facilities are overcrowded and cha-
otic. Nearly one-third of incarcerated youth are diagnosed with depression after incarceration. Id. at 8.

 ° The risk of suicide increases significantly for incarcerated youth. Id. at 9.

 ° Detention demoralizes youth due to the lack of activities and trained staff. Id.

 ° Often juvenile detention facilities will not have psychiatric or social work staff. Id.

 ° Many facilities do not even have a school program. Patricia M. Wald, Pretrial Detention for Juveniles, in 
puRSuInG JuStICe FoR the ChIld  119 (Margaret K. Rosenheim, ed. 1976).

 ° Youth are much more impressionable than adults, making incarceration far more injurious to their 
psychological well-being. Youth who are “subjected to preventive detention come to see society at large 
as hostile and oppressive and to regard themselves as irremediably ‘delinquent.’” Schall v. Martin, 467 
U.S. 253, 291 (1984) (Marshall, J., dissenting) (footnote omitted).

•	 Sexual Victimization

 ° Detention can potentially have a devastating impact on youth development.  Juvenile detainees are 
often brutalized and sexually assaulted while detained in a secure facility. See allen J. beCk et al., buReau 
FoR JuSt. StatIStICS, u.S. dep’t oF JuSt., Sexual vICtImIZatIon In JuvenIle FaCIlItIeS RepoRted bY Youth, 2008-09 
(2010); Patricia M. Wald, supra, at 119; see also D.B. v. Tewksbury, 545 F.Supp. 896, 903 (Or. 1982); 
Douglas E. Abrams, Reforming Juvenile Delinquency Treatment to Enhance Rehabilitation, Personal Ac-
countability, and Public Safety, 84 OR. L. REV. 1001 (2005). 
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IX. Miscellaneous Issues at Time of Detention

A. Arguing For or Against Pretrial Psychological Evaluations

•	 Authority to Order Examination

 ° In most jurisdictions, the juvenile court has statutory authority to order a mental health examination of a youth 
brought before the court on a delinquency charge. See, e.g., D.C. Code § 16-2315 (2001); neb. Rev. Stat. § 43-
258 (2004); N.Y.Fam. Ct .aCt §§ 322.1-322.2 (1999); tex. Fam. Code ann. § 55.11(a)(2001).  

 ° Judges may order a psychological examination if they are concerned about the mental health of the minor 
or because of the “best interests” court model that promotes intrusion into the youth’s life. Usually the 
probation officer reports to the judge after a pre-hearing interview with the youth that there may be a need for 
an evaluation. In many cases, a judge may order such examinations without any evidence of suicidal or self-
destructive behavior. These examinations may be ordered at the Initial Hearing in a number of jurisdictions. 
See, e.g., d.C. Code § 16-2315(a) (2001); me. Rev. Stat. ann. tit. 15, §§ 3310(3), 3318 (2003 & Supp. 2006); mInn. 
Rule Juv. delInquenCY pRoC. 20.01 (2006).  

•	 Arguing Against Examination: Counsel should generally oppose a pretrial order for a mental health 
examination for a number of reasons.  

Note To Trainer A Sample Motion to Oppose Psychological Evaluation is included in the Supplemental Materials 
for this lesson.

 ° If the youth tells the examiner incriminating facts about the charged offense or about other uncharged crimes, 
this would be included in the examiner’s report. This report is circulated to not only the judge, but also the 
prosecutor.  The prosecutor may use such information in the report to request secure detention and may be 
able to use it at trial, disposition or both (depending upon local statutes and case law).  

 ° If the youth is found to be incompetent or a danger to himself/herself or others, this could lead to civil com-
mitment and result in institutionalization in a mental facility. Of course, there are cases in which competency 
should be evaluated, but counsel is rarely in a position to decide whether to raise competency issues with the 
court at the very first, brief interaction with a youth.

 ° Should counsel want to pursue a mental health defense, counsel should have the youth examined by a private 
psychologist or psychiatrist through the retention of a defense expert.  

B. Extradition to Another State and the Interstate Compact

•	 Requests to extradite a youth to another state are governed by procedures prescribed by statute. Each state 
has incorporated extradition statutes from the Interstate Compact on Juveniles. See, e.g., Cal. WelF. & InSt. 
Code § 1300 (2012); d.C. Code § 24-1101 et seq. (2005); n.Y. unConSol. laWS, tit. 5, §§ 1801-1806 (2000). 

•	 Generally, the youth has the option to voluntarily return to the state requesting extradition or may demand 
a hearing. Counsel should inform the youth that there are two disadvantages to contesting extradition: (1) 
the youth may remain detained for up to 90 days until the home state files its requisition; and (2) there is no 
promise that remaining detained for that period will ensure victory at the extradition hearing, since the only 
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issue at the hearing will be with regard to the extradition papers and whether or not they comply with the 
technical requirements of Articles IV and V of the Interstate Compact for Juveniles. See In re G.C.S., 360 
A.2d 498, 500 (D.C.1976). 

•	 This statute’s archaic timelines may be subject to challenge in light of the case Riverside v. McLaughlin, 
500 U.S. 44 (1991) (holding that it was the state’s burden to demonstrate extraordinary circumstances 
when delaying probable cause determinations beyond 48 hours in light of Gerstein v. Pugh, 420 U.S. 
103 (1975)).

X. Next Steps After Detention Hearing

A. Next Steps If Client is Detained

•	 Youth who have been issued a bond 

 ° “Hold” Orders: Before posting bond, counsel should make sure the youth is not “held” or detained on an-
other charge or immigration hold within the jurisdiction or in another state. If the youth posts bond, the youth 
will still be in custody on the other charge and no longer eligible to earn credit for time served on the case 
for which bond was posted. If the youth will not be released after posting bond because he or she is held in 
another case, delaying the bond will ensure that the youth will get credit for time served on both cases.  

 ° Assisting the Client’s Family in Posting Bond: The court may have multiple options in choosing which 
type of bail to impose (e.g., surety bond, cash bond, percentage bond, real property bond, etc.). Counsel should 
assist the youth’s family or friends in navigating the bail process. By assisting the family in this process, it is 
more likely that the youth will be released. 

 ° Surety Bond: Counsel will need to assist the youth’s family in obtaining a professional bail bonder. Counsel 
should already have a list of the names, addresses and phone numbers of local bail bonders. Once located, 
the bail bonder will usually take control of the situation and ensure that the youth takes the necessary steps 
to secure release.  

•	 Motion to Reduce Detention 

Note To Trainer A Sample Motion to Reduce Detention is available in the Supplemental Materials for this lesson.

 ° In jurisdictions where judges routinely appoint lawyers just minutes before the detention hearing, the defend-
er should state on the record that this has compromised his or her ability to conduct an adequate investigation 
into the allegations and the client. If the defender later obtains favorable evidence, he or she might request 
that the court reconsider its detention decision (based on the “new” evidence).  

 ° The defender should obtain written verification of positive social factors to support release. For example, the 
defender should verify employment, school attendance, academic achievement and extracurricular activities, 
and should obtain character letters and letters of support. 

 ° The defender should move to reduce detention once the youth has demonstrated compliance with secure 
detention or shelter house rules.  

 ° The defender should refer the client to appropriate services and alternatives to detention.  
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•	 Monitor Conditions of Confinement 

 ° The defender should immediately speak with the client in the holding cell after the judge orders detention and 
inform the client that counsel will come to the facility to discuss the case with the youth.  

 ° The defender should request that the court order special treatment for the youth if he or she has health or 
psychological needs while he or she is detained, and then follow up with the facility administrator to ensure 
that these needs are met.  

 ° The defender should make and keep regular visits with the client in the detention facility. The attorney should 
meet with the client prior to each scheduled court hearing and communicate all pleas offers to the client.

 ° The defender should monitor school attendance and progress during detention. Review Individualized Educa-
tion Plan (IEP)4  or 504 plan5  compliance by the detention facility.

 ° The defender should gather all records of what occurs while the client is detained. 

B. Next Steps if Client is Released

•	 It is essential that counsel makes sure that the youth understands fully each and every condition for 
release. The defender should provide the youth with a copy of the written conditions of release and explain 
the conditions in developmentally appropriate language, asking the client to tell you what each condition 
means and how he or she will comply with them. 

Note To Trainer A Sample Conditions of Release Form is available in the Supplemental Materials for this lesson.

•	 The defender should establish regular (weekly) contact with the client and his or her family during the 
pretrial period to confirm his or her continued compliance with conditions of release and to help the youth 
resolve barriers to compliance. 

•	 The defender should establish periodic contact with the client’s school, programs, service providers and 
alternatives to detention to identify and address any barriers to compliance.  

•	 The defender should intervene and negotiate with the probation officer to modify the conditions of release.  

•	 The defender may need to file a motion to modify the conditions of release if the probation officer is unwill-
ing or needs court approval.  

4 The Individualized Educational Plan (IEP) is a plan or program developed by a team of professionals to ensure that a child who has a disability identified under the Individuals 
with Disabilities Education Act (IDEA) receives specialized instruction and related services. See 20 U.S.C. § 1400(a) (2010).  
5 The 504 Plan is a plan developed to ensure that a child who has a disability identified under the Rehabilitation Act of 1973, § 504, receives accommodations that will ensure 
their academic success and access to the learning environment. See 29 U.S.C. § 794 (2002). The law under the IDEA is much more stringent. 
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XI. Forensic Exercise C: Five Detention Problems

•	 There are five Forensic Exercises below related to detention advocacy.  The trainer should distribute the 
Handout of Forensic Exercise C. The trainer will then refer to the exercise materials and Discussion Points 
herein to lead the participants through the detention problems.

•	 Make sure that each participant has a copy of the relevant local detention statute or write it on a white-
board/flip chart. 

•	 There are three different ways to conduct the Forensic Exercises on detention advocacy:

 ° Method #1: The trainer divides participants into four groups and gives one of the first four fact patterns to 
each group. Participants brainstorm together and then prepare to make a detention argument. If the group is 
too large, one person from each group makes a detention argument.  

 ° Method #2: The trainer distributes the fifth detention problem and divides the participants into three groups 
– one group will brainstorm and then prepare the cross of the probation officer; the second group will 
brainstorm and then prepare the direct examination of the father; and the third will brainstorm and then 
deliver an argument against detention, incorporating the information elicited in the examinations. The 
trainer can have the participants conduct a tag-team cross, direct and close: assign multiple people to 
conduct the direct, cross-examination (which will allow participants to see the different approaches and 
styles) and close.  

 ° Method #3: The trainer can take a hybrid approach with some or all of the five fact patterns.

FORENSIC EXERCISE C – DETENTION PROBLEMS
You are being provided with a summary of social factors relevant to the youth in five (5) different detention problems. As-
sume that there has been a finding of probable cause based on sworn affidavits or police reports. For the first four problems, 
you are to assume that the relevant social factors have already been read into the court record at the Initial Hearing by the 
Probation Officer (Intake Officer). Please read each problem and briefly jot down arguments to support your claim that the 
youth should be given a certain level of detention or be released to the custody of his or her parent/guardian pending trial. 

The final detention problem is a trial skills problem. Participants will conduct direct and cross- examinations in a detention 
hearing and deliver an argument against detention.
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Detention Problem 1 
Assault6  with a Dangerous Weapon (Gun)

Gerald Gomez is 15 years old and currently lives with his 
mother, father and grandmother.  Gerald’s father is cur-
rently out of town, and his mother is not able to take off 
work to come down to the courthouse. Gerald’s mother is 
unwilling to pick up Gerald after she gets off work, be-
cause she is very angry with him. Gerald’s grandmother 
is elderly and unable to leave the house. During the 

pre-hearing interview, Gerald mentioned that he is very 
close with his uncle who lives in the area. You have spo-
ken with the uncle, and he is willing to pick Gerald up 
when he gets off work today.

Gerald has only one prior case, Unauthorized Use of a Ve-
hicle (Driver), which was dismissed.  Gerald goes to school 

6 For this fact pattern, the alleged offense involved placing someone in reasonable apprehension of bodily harm (there was no contact).
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regularly, but he is failing two of his classes. He tested nega-
tive for all drugs at the time of his arrest.

There is a presumption of detention due to the seriousness 
of the offense. Therefore, the Intake Officer and Prosecutor 
are recommending secure detention. 

Caution

The trainer should be aware that charges of assault and battery have different elements 
in different jurisdictions that can affect the fact pattern. The trainer should be familiar 
with and apply the law in the local jurisdiction.  

Assault with a Dangerous Weapon (Gun)

•	 Although there is a presumption of detention, this is a rebuttable presumption, and the prosecution 
simply cannot prove that Gerald is actually a danger to the community. 

Note To Trainer
The standard of proof varies from state to state. The trainer should inform participants that 
counsel must read their state’s statutes, rules of evidence, court rules and relevant case 
law to ascertain the standard of proof required to rebut a presumption of detention.

•	 He is not a danger to himself or the community as evidenced by the fact that he:

 ° Has only one prior contact with the system that ultimately resulted in a dismissal.  

 ° Tested negative for drugs.

•	 He will appear at the next court hearing because he:

 ° Goes to school regularly.

 ° Is willing to participate in a remedial tutoring program at his school or afterschool program-
ming in the community to raise his failing grades.

•	 Ask that he be released to the custody of his uncle. Counsel spoke with Gerald’s uncle and he is will-
ing to pick Gerald up after he gets off work today.

•	 Should the court still find that some level of detention is necessary, ask that he be placed in a shelter 
house with the option of being stepped down to the custody of his mother if he proves to the court 
that he can do well with conditional release and complies with the rules of the shelter house.  

DISCUSSION POINTS
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Detention Problem 2 
Assault/Battery7  with a Dangerous Weapon (Rock)

Mikey Taylor is 15 years old and lives at home with his moth-
er and two younger brothers. He has the following record:

YR-3  Attempted Burglary  Dismissed

YR-3  Petit Larceny   Dismissed

YR-3  Simple Assault            Guilty Plea  
   (probation completed)

YR-2  Assault   Dismissed

Mikey is currently enrolled in school, but he does not at-
tend regularly, if at all. As a result, he is failing all of his 
classes. Mikey works at the local McDonald’s at night and 
is trying to provide for himself, his mother and two younger 
siblings. The pressure has made attending school difficult. 
He did not test positive for drugs at the time of this arrest.

The Intake Officer and Prosecutor are recommending se-
cure detention due to the seriousness of the offense and 
his prior record.

Caution

The trainer should be aware that charges of assault and battery have different elements 
in different jurisdictions that can affect the fact pattern. The trainer should be familiar 
with and apply the law in the local jurisdiction.  

Assault/Battery with a Dangerous Weapon (Rock)

•	 He is not a danger to himself or the community as evidenced by the fact that:

 ° All but one of his prior contacts with the system was dismissed.

 ° He has one prior adjudication that resulted in a guilty plea, for which he took full responsibility 
and successfully completed probation.

 ° Moreover, his one adjudication was three years ago, and his most recent contact was two 
years ago. Arguably these contacts occurred a while ago and are not indicative of his current 
risk to the community.    

 ° Mikey plans to go back to school and then leave straight from school to his night job at  
McDonald’s. From there, he will go home.  

 ° He tested negative for drugs.

 ° For these reasons, there is no risk that he is a danger to himself or the community.  

•	 He will appear at the next court hearing because:

 ° He does not have a history of failing to appear for prior court hearings.

DISCUSSION POINTS
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7 For this fact pattern, the alleged offense involved contact (as opposed to just threats).
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Detention Problem 3 
Unlawful Entry and Attempted Theft

Andre Lawson is 15 years old. He currently lives with his 
older brother and has had no contact with his mother in 
months. Andre’s mother is a drug addict and could not 
take care of Andre anymore.  

Andre was arrested over a year ago for Unauthorized Use 
of a Motor Vehicle (passenger).  Andre entered into a di-
version program in that case, which he successfully com-
pleted. The case was later dismissed by the Prosecutor.

In the current case, Andre was arrested outside a dis-
count store by a Special Police Officer who was aware 
that he had been barred by the store a few weeks ago. 
The officer tried to stop Andre, but he tried to run away. 
When the Officer grabbed Andre, he noticed that Andre 
had two sweaters stuffed under his jacket with the tags 
still on.  

Andre told you that his older brother did not have 
enough money to buy him winter clothing, and that he 
needed the sweaters to stay warm. Andre walks about a 
mile to and from school, which he regularly attends. His 
grades consist of Bs and Cs. Andre does not presently 
have a curfew.  

Andre’s older brother is at court, but his mother is not. 
The Intake Officer could not get in touch with Andre’s 
mother. Andre tested positive for marijuana.  

Because the offense happened late at night, and be-
cause the positive drug test suggests that Andre is not 
getting enough supervision under his brother’s care, the 
Intake Officer and Prosecutor are recommending a Shel-
ter House placement.  
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 ° While he does not attend school regularly, he has expressed that he desires to go to class but 
feels constant pressure at home to provide for his family.

 ° He is responsible and takes care of his family, giving the court no reason to believe that he will 
not attend the next court hearing.  

 ° Mikey wants to go back to school and understands the importance of his education.  

 ° He is willing to participate in a remedial tutoring program at his school or afterschool program-
ming in the community to raise his failing grades.

 ° Mikey has demonstrated that he can successfully comply with conditions of release since he 
successfully completed probation in his prior matter.

•	 Ask that he be released to the custody of his mother. Should the court be concerned about his where-
abouts at night, Mikey is willing to return straight home after work.  

 ° NOTE: Only mention if the judge expresses concern over the time of the offense or lack of curfew.

•	 Should the court still find that some level of detention is necessary, ask that Mikey be placed in a 
shelter house with the option of being stepped down to the custody of his mother if he proves to the 
court that he can do well with conditional release and complies with the rules of the shelter house.  
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 Unlawful Entry and Attempted Theft

•	 Andre is not a danger to himself or the community as evidenced by the fact that:

 ° He has only one prior contact with the system that was ultimately dismissed after he success-
fully completed a court ordered diversion program.

 ° Andre responsibly removed himself from a harmful environment when he left his mother to live 
with his older brother. Andre’s mother is struggling with substance abuse and is unable to take 
care of Andre at this time. 

a. NOTE: This may be a risky argument, as it may lead to the opening of a child neglect 
case and may undermine the release argument.

 ° Andre was cooperative with the officer upon arrest, and the alleged offense is a theft, not a 
crime of violence.  

a. NOTE: It would also be a risky and unwise argument to suggest that Andre only 
took the sweaters to stay warm in the cold, as such an argument would imply guilt. 
However, the defender could point out that the allegations involved basic clothing, not 
fancy shoes or electronics.

 ° Andre’s older brother just recently took his brother in and has not yet established rules. Andre’s 
older brother has indicated that he is willing to enforce a strict curfew and supervise Andre 
if he were released to his custody.  Defense counsel should provide details about the older 
brother, work hours and age.  

 ° For these reasons, there is no risk that he is a danger to himself or the community.  

•	 He will appear at the next court hearing because:

 ° He regularly attends school. Andre also expressed that he’s willing to participate in an after-
school tutoring program either through his school or through a court-ordered program in the 
community to bring his grades up. 

 ° While Andre did test positive for marijuana, he is willing to submit to drug testing and does 
not intend to use drugs again. 

a. NOTE: Only suggest this if Andre tells you he can and is willing to stop smoking 
marijuana, as in some areas negative drug tests are a common reason for committing 
a youth to detention.

 ° He has demonstrated that he can successfully comply with conditions of release by success-
fully completing the diversion program in his prior matter that was dismissed.  

•	 Ask that he be released to the custody of his brother.  

a. NOTE:  This argument will be more effective if brother is in court or on the phone.

DISCUSSION POINTS
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Rape

•	 Although there is a presumption of detention, this is a rebuttable presumption, and the prosecution 
simply cannot prove that Josh is a danger to the community. 

Note To Trainer
The standard of proof varies from state to state. The trainer should inform participants that 
defenders must read their state’s statutes, rules of evidence, court rules and relevant case 
law to ascertain the standard of proof required to rebut a presumption of detention.

DISCUSSION POINTS
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•	 Should the court be concerned about his whereabouts at night, Andre is willing to return straight 
home after school or any court ordered afterschool program.  

 ° NOTE: Only mention if the judge expresses concern over the time of the offense or lack of curfew.

•	 Should the court still find that a Shelter House placement is necessary, counsel should ask that he be 
placed in a shelter house with the option of being released to the custody of his older brother if he 
proves to the court that he can do well with conditional release and complies with the rules of the 
shelter house. 

Detention Problem 4 
Rape

Josh Grubman is 15 years old and lives with his mother. 
His mother is currently out of town on business and will 
not return for one week. While Josh does not have any 
prior adjudications, he does have one pending charge for 
Possession of Marijuana. He picked up that charge just 
one week ago and was released by the judge to the cus-
tody of his mother.  

Josh has no other prior contacts with the court system. 
He regularly attends school, receiving grades that consist 
of As and Bs. Josh attends a special education school. 
His school counselor reports that Josh is flourishing at 
the school and is a model student. His tuition is paid for 

by the county. If he misses more than 30 days of school, 
Josh may lose his placement.  

At the time of the alleged offense, Josh was out past 
his curfew ordered by the court in his pending Posses-
sion of Marijuana charge. He did not test positive for 
drugs at the time of his arrest. Josh does have a rela-
tionship with his father who lives in the area. His father 
indicated that he would be willing to pick up Josh after 
he gets off work.

Because of the gravity of the offense as well as the pre-
sumption of detention, the Intake Officer and Prosecutor 
recommend secure detention.  
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•	 He is not a danger to himself or the community because:

 ° He has no prior adjudications.

 ° While he has one pending case, that does not involve a violent offense, and he is innocent 
until proven guilty.  

 ° Josh is a model student who receives As and Bs at school (as reported by his school counselor).

 ° Josh did not test positive for drugs.

 ° While Josh was out past his curfew, he understands the seriousness of his current charge 
and wants to prove to the court that he is responsible enough to comply with his conditions of 
release. Should he violate his conditions of release, Josh is fully aware of this court’s power to 
step him back to secure detention.

 ° No children in father’s or mother’s home (if the offense involved a younger child).

•	 He will appear at the next court hearing because:

 ° Josh attends school regularly and has proven to be a responsible student.

 ° Josh fully understands that if he does not comply with his release conditions and is securely 
detained that he will not be able to attend his current school, where he has been flourishing 
academically. He does not want to lose his placement.

 ° Counsel would ask Your Honor that Josh be given another chance, as he is fully aware that 
Your Honor will step him back the moment he violates his conditions of release.  

•	 Counsel would ask that Josh be released to the custody of his father until his mother returns home 
from her business at the end of this week. He is willing to pick up Josh at close of business today. 
Josh would then be transferred to the custody of his mother later this week.  

•	 Should the court still find that some level of detention is necessary, counsel would ask that Josh be 
placed in a shelter house with the option of being stepped down to the custody of his mother if he proves 
to the court that he can do well with conditional release and complies with the rules of the shelter house.  

Detention Problem 5 
Distribution/Possession of a Controlled Substance

Name: Robert Hunt

Age: 15

School: East High School

Grade: 10th grade

Performance: Below average. Robert is a special edu-
cation student. He is currently under-performing in both 
Reading and Math, and generally completes 50% or less 
of his class assignments with low accuracy rates. He has 
trouble understanding many of the lessons and assign-
ments in his classes, and needs intensive support from 
the special education staff on a daily basis.



JTIP  Unit III: Arrest and Detention52 

F
O

R
E

N
S

IC
 E

X
E

R
C

IS
E

Attendance: Spotty 

Behavior: Occasional outbursts and tantrums. He has 
been known to make inappropriate sexual comments to 
female students and teachers. 

Prior Court Involvement: This year – distribution (cocaine), 
pleaded guilty to possession and placed on probation. 

Adjustment to Probation: Robert has made most of 
his appointments with his Probation Officer, but he has 
not followed through on referrals for substance abuse or 
anger management counseling. Robert’s Probation Officer 
reports that while he has not had very many problems 
with Robert, he is concerned about the seriousness of 
this offense and feels that Robert may have a substance 
abuse problem. Additionally, the Probation Officer reports 
that Robert occasionally skips school.

Home Environment: Robert’s father reports that his 
home adjustment is satisfactory. Robert’s father reports 
that Robert has been behaving better than he used to, has 
been attending school more regularly and has been com-
plying with his curfew. The Probation Officer believes that 
Robert’s father works long hours and is not reliable as to 
Robert’s curfew. The Probation Officer is unsure whether 
Robert’s father is telling the truth or is unwilling to say 
anything that will get Robert into more trouble. 

Current charge: Yesterday, Robert was arrested and 
charged with one count each of Distribution of Cocaine 
and Possession with Intent to Distribute Cocaine. 

Officer account of the offense: The State offered into 
evidence the report of Officer Charles Brown in which he 

reported that on the previous day, he and two other of-
ficers responded to a call from the manager of a local 
McDonald’s who suspected that there was drug activity 
going on in the parking lot. The officers observed Robert 
receive small bags of a white substance from another 
boy. After about 20 minutes, a girl approached Robert. He 
handed her something, and she handed him at least three 
or four bills. The officers stopped the girl after she left 
the parking lot, and she was found to have a small plastic 
bag containing cocaine. The officers arrested Robert in 
the parking lot and recovered additional plastic bags with 
cocaine and over $150 in cash. 

Client’s Account: Robert says that the drugs weren’t 
his, and his ex-girlfriend’s boyfriend is trying to set him 
up. He has not gone to substance abuse counseling, be-
cause it is too far and he did not think he needed it, but 
he is willing to consider counseling and substance abuse 
screening. He was uncertain when and where the anger 
management classes were. He might have gotten a piece 
of paper with the information, but it was really confusing 
to understand and he does not know where he put it.

Detention Recommendation: The Intake Officer and 
Prosecutor recommend secure detention based on the Pro-
bation Officer’s recommendations and the seriousness of 
the offense, and because the Intake Officer has determined 
that Robert’s father is not capable of controlling his child.  

Trial Judge: Your trial judge is a champion of the war on 
drugs and does not like repeat offenders. Your judge was 
raised in a rough neighborhood and pulled himself out of 
poverty. He is now determined to clean up drug trafficking 
in the inner city. 

Participants should be prepared to do one of the following (trainer to assign):

•	 Cross-examination of Probation Officer who is recommending detention

•	 Direct of father

•	 Argument against detention
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Distribution/Possession of a Controlled Substance

Note To Trainer

The trainer should assign participants to prepare to do one of the following: 1) Cross-
examination of Probation Officer who is recommending detention; 2) Direct of father; or 3) 
Argument against detention. The trainer should then use the following Discussion Points 
to guide/critique the participants.

•	 Cross of Probation Officer

 ° The defender should elicit the positive facts relating to Robert first. He has made most of his 
appointments with the Probation Officer (drawing out as many details about this as possible 
with short, single fact questions) and his father has given the Probation Officer favorable 
reports of Robert’s behavior. (The defender may want to bring out specific examples of Robert’s 
compliant behavior at home, such as compliance with curfew, following instructions, perform-
ing chores, improving school behavior.)

 ° The defender should bring out Robert’s special education needs, the fact that the school is 
working with him, the preference of having continuity in special education, the lack of good 
special education services in detention and/or the potential adverse effect of having to work 
with a different teacher and different curriculum.

 ° The defender may want to challenge the substance abuse referral – it was made solely based 
on the offense, and there was never any screening to ensure it was appropriate (people who 
sell drugs do not always use them or have addictions). This can help to lay the foundation for 
explaining why Robert did not go (he did not think it was necessary and no one gave him any 
reason to believe otherwise). 

 ° The defender should explore Robert’s failure to attend anger management class: confusing 
form containing instructions that Robert, who is in special education, did not understand; lack 
of providers close to school/home; difficulty getting there (given the nature of the offense for 
which he is on probation); and what steps he and the father can take to help Robert attend.

 ° The defender should explore what mechanisms the Probation Officer and father can put into 
place to ensure future compliance with the Probation Officer’s directives and Robert’s appear-
ance at court (giving clear instructions on the anger management classes, Robert’s father 
will help to ensure he gets there, exploring alternatives that are closer to Robert’s home and 
school, etc.).

Note To Trainer

If the first participant conducts an aggressive or hostile cross, the trainer should suggest 
that the defender try a “soft” cross where he or she attempts to make the Probation Of-
ficer an ally by crossing on the systemic deficiencies that make it difficult for the Probation 
Officer and his or her clients (e.g., lack of local treatment options, distance of probation 
offices from center of city/Robert’s home, lack of public transportation, lack of after-school 
programs, etc.).

DISCUSSION POINTS
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•	 Direct of father (Mr. Hunt)

 ° The defender should ask open-ended questions that are designed to show the judge that (1) 
Mr. Hunt is a responsible father; (2) he is capable of, and in fact does, supervise his son; (3) 
he understands the severity of the previous and alleged offenses; and (4) he is willing to work 
with the Probation Officer, school and the defender to ensure that Robert comes to court, goes 
to school and does not get into any more trouble.

 ° The defender should get out as many positive facts about Robert as possible, attempting to 
elicit any positive changes since Robert was adjudicated delinquent.

 ° The defender should elicit responses about Robert’s special education needs and the impor-
tance of him continuing to attend his home school.

 ° The defender should then have the father explain the specific steps he will take to ensure his 
son’s compliance with the court and Probation Officer’s rules if Robert is released.

•	 Argument Against Detention

 ° The defender should try to incorporate the evidence that was elicited in the examinations. 
Some possible arguments are:

 ° Robert is not a danger to himself or the community because:

a. This is not a violent offense.

b. He has only one prior contact with the system for which he is currently on probation.  

c. His Probation Officer reports that he has not had any major problems with Robert.  

d. Robert’s failure to attend anger management classes was due to a misunderstanding 
that can be corrected, and he is willing to attend.

e. The Officer did report that he is concerned about the possibility that Robert has a 
substance abuse problem, but there should first be screening to make sure that this is 
in fact a problem; if it is, it may be addressed through programs in the community.  

f. Robert’s father expressed that he will continue to strictly enforce curfew and all other rules.

g. For these reasons, there is no risk that Robert is a danger to himself or the community.  

 ° He will appear at the next court hearing because:

a. He does not have a history of failing to appear for prior court hearings.

b. While he occasionally skips school, this is not uncommon of most teenagers. For the 
most part, he regularly attends school and is not failing any classes according to the 
Probation Officer/school counselor.

i. NOTE: make sure to confirm this information.
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c. His special education needs will be better addressed by continuing to attend his home 
school where they are providing intensive services.

d. He has not given this court any reason to be concerned about his attendance at the 
next court hearing.  

e. With the exception of this arrest, he has demonstrated that he can successfully com-
ply with conditions of release. His father plans to strictly enforce a curfew, and Robert 
agrees to enter counseling and drug classes to address issues that clearly relate to his 
two current matters before the court.  

 ° Counsel would ask that he be released to the custody of his father.  

 ° Should the court still find that some level of detention is necessary, counsel would ask that he 
be placed on electronic monitoring or on a curfew, with the opportunity to be released after 
proving compliance.

a. NOTE: Only ask for this if it appears that the judge is going to detain, and make sure 
there is an opportunity to “step down” after a week or two.
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