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JTIP Unit II: The Client  
Lesson 7, Sexual Orientation, Gender Identity, and Gender 
Expression (1.5 – 5 Hours*)  
 

 

 

 

 

 

 

 

Overarching Goal 

Juvenile defenders will learn strategies for representing Lesbian, Gay, Bisexual, Transgender, Queer, 
Intersex, and Gender Non-Conforming (LGBTQI-GNC)1 youth in delinquency cases consistent with the 
client’s stated goals and interests, including how to talk with clients about sexual orientation, gender 
identity, and gender expression (SOGIE).2 

*A Note on Timing for this Lesson: 

There are several options for delivering this lesson, which can range from 1.5 hours to 5 hours, depending 
on the needs of your intended audience and the time available. 

• The full lesson, including all segments and all exercises, will run about 5 hours. 

                                                           
1 This lesson uses the acronym LGBTQI-GNC, which stands for lesbian, gay, bisexual, transgender, queer, intersex, and gender 
non-conforming. There are many other variations or extensions of the LGBTQI-GNC abbreviation that include initials to represent 
terms such as questioning, allied, asexual, two-spirit, and other terms, some of which are later defined within the lesson itself. 
Please note that when this chapter uses the acronym “LGBTQI-GNC,” it is intended to emphasize the broad range of sexual 
orientation and gender identity- and expression-based terms and should be read as being inclusive of all relevant terminology. 
2 Other than defining SOGIE, we have chosen not to use this increasingly common acronym throughout this lesson, in order to 
ensure that participants can make the distinction among the terms. Additionally, this acronym will be unfamiliar to many young 
people and court actors. However, in many jurisdictions, particularly among juvenile facility staff, as well as among policy 
advocates, this acronym is used more frequently. Based on their own knowledge of the participants in their training and their own 
comfort level, trainers may or may not to choose to use the acronym SOGIE while facilitating the training.  However, if the trainer 
chooses to use the acronym, it is imperative that they ensure that it is not used as a substitute for LGBTQI-GNC, and that 
participants understand the distinction among each of the terms included within the acronym. Everyone has a SOGIE, but that 
sexual orientation, gender identity, or gender expression may be identified in a variety of ways, such as LGBTQI-GNC, 
cisgender, straight, etc. 

BEFORE YOU BEGIN 
As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The Coordinator 
and Trainer’s Guide has important information, such as recommendations for facilitating sessions, strategies for using 
the Forensic Exercises, suggestions for organizing group work, tips for offering feedback to participants, and details 
about how this Lesson fits into the overall JTIP training. Also, it is important to note that this Lesson is written from a 
general, national perspective. Therefore, it is necessary for trainers to integrate local statutes, rules, and case law into 
the Lesson in advance and ensure that the Forensic Exercises and Handouts are adjusted as needed. If you have any 
questions or would like more information on this or other Lessons, please contact NJDC at (202) 452-0010. 
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• For groups who need an introductory lesson that covers SOGIE terms and tips for interviewing 
LGBTQI-GNC youth, simply doing sections I and II will take about 1.5 hours. 

• For groups that are more advanced or who have the time to cover more material than the 
introductory pieces, trainers can create a lesson of varying lengths by looking at the individual time 
estimates for each section of the lesson.  

• Finally, there are three possible forensic exercises and trainers may choose to do one or two only, 
depending on the needs of the program. 
 

Objectives 

Juvenile defenders will: 

• Understand the importance and relevance of a young person’s  sexual orientation, gender identity, 
and gender expression at all stages of a delinquency case, from client counseling to investigation 
to disposition and post-disposition planning; 

• Learn practical ways to advocate for  LGBTQI-GNC clients; 
• Understand the importance of a client’s lived experiences in developing client rapport; and 
• Identify resources that aid in the representation of LGBTQI-GNC youth. 

Training Materials: 

• Handout: Common LGBTQI-GNC Terms and Definitions 
• Handout: Bibliography  
• Forensic Exercises: 

o Forensic Exercise 1: Interviewing LGBTQI-GNC Youth 
o Forensic Exercise 2 (Optional): Interviewing Ann  
o Forensic Exercise 3: Detention and Disposition Considerations for LGBTQI-GNC Youth 

(exercise requires trainer to provide local detention statute) 
• List of LGBTQI-GNC resources in the local community (trainer to provide) 

Supplemental Materials: 

• Sample Court Order Re: Transgender Youth’s Right to Healthcare in Detention 
• Sample Motion Re: Court’s Usage of Correct Pronouns for Transgender or Gender Non-

Conforming Youth 
• Sample Motion Re: Solitary Confinement  
• Key Concepts for Understanding Sexual Orientation, Gender Identity, and Gender Expression 
• LGBTQI-GNC Youth in Juvenile Court: Practice Tips for Juvenile Defenders 
• Medical and Mental Health Care for Transgender and Intersex Youth 
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I. Introduction to Sexual Orientation, Gender Identity, and Gender Expression (30 minutes – 1 
hour) 
• The trainer should first introduce themselves with their preferred gender pronouns (PGPs) to model 

this for participants.  
• The trainer should familiarize participants with terminology used in discussing sexual orientation, 

gender identity, and gender expression. The trainer should then facilitate a discussion with 
participants about specific considerations related to sexual orientation, gender identity, and gender 
expression that youth experience at all stages of the juvenile justice process. 
• Terminology 
• Considerations Related to Youth’s Sexual Orientation, Gender Identity, and Gender 

Expression 
 

II. Interviewing Youth and Preparing for the Detention Hearing (1 hour) 
• The trainer should emphasize key principles for being mindful of sexual orientation, gender identity, 

and gender expression when interviewing youth, and then conduct Forensic Exercise 1. 
• Key Principles for Interviewing Youth 
• Forensic Exercise 1: Interviewing LGBTQI-GNC Youth 

o The trainer will distribute two interview transcripts and conduct a role-play using the 
first script. The trainer should lead the participants in a facilitated discussion, asking 
participants to list the poor techniques the defender used to interview Danny. The 
trainer should also ask participants for better alternatives to the bad techniques. The 
trainer should then lead a role-play of the second script, or have participants read 
through the second script, as time allows. 
 

III. The Detention Hearing (30 minutes) 
• The trainer should discuss reasons LGBTQI-GNC youth are unnecessarily detained, articulate 

strategies for responding to bias in the courtroom, and provide guidance on how to draft orders to 
ensure the appropriate treatment of LGBTQI-GNC youth in detention. 
A. Factors Leading to Unnecessary Detention 
B. Responding to Bias in the Courtroom 
C. Drafting Proposed Court Orders for the Safe and Appropriate Treatment of LGBTQI-GNC 

Youth 
 

IV. Advocating for LGBTQI-GNC Youth In Detention (15 minutes) 
• The trainer should outline the basic constitutional rights, as well as any relevant federal, state, and 

local laws afforded LGBTQI-GNC youth in detention and give participants concrete strategies for 
how to ensure that those rights are protected. 
A. Basic Constitutional Rights and Federal, State, and Local Laws 

Trainer’s Overview 
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B. Actions Defenders Can Take to Protect Rights 
 

V. Disposition (15 minutes) 
• The trainer should emphasize the importance of: becoming familiar with community resources 

competent to serve LGBTQI-GNC youth; articulating the various placement/programmatic options 
available to the client; and advocating for the client’s preferences at the disposition hearing, using 
experts, evaluations, etc., as necessary. 
A. Before the Disposition Hearing 
B. During the Disposition Hearing 

 
VI. Post-Disposition (15 minutes) 

• The trainer should engage participants in a discussion of post-disposition issues that are specific 
to LGBTQI-GNC youth, including conditions of confinement, post-disposition review hearings, and 
violations of probation, as well as particular reentry considerations that may be unique for these 
clients, such as education, housing, health, employment, immigration, and sealing and 
expungement issues. 

 
VII. Concluding Tips for Representing LGBTQI-GNC Youth (5 minutes) 

• The trainer should recap the important takeaways from the lesson, stressing the importance of 
defenders’ education and understanding when it comes to dealing with LGBTQI-GNC clients. 
 

VIII. Forensic Exercises 2 and 3 (30 minutes - 1 hour and 40 minutes) 
A. Forensic Exercise 2 (Optional): Interviewing Ann  

• For Forensic Exercise 2, the trainer will divide the participants into two groups, to play 
the role of the client and the role of the attorney. The participants will conduct mock 
interviews, and then come together to discuss how the interviews went.  

B. Forensic Exercise 3: Detention and Disposition Considerations with LGBTQI-GNC Youth 
• Forensic Exercise 3, participants will discuss considerations about detention and 

disposition, and if time allows, conduct mock detention arguments. 
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The trainer should first introduce themselves with their preferred gender pronouns (PGPs) to model the 
importance of including this in an introduction for participants. If trainers are unfamiliar with this 
concept, PGPs are defined in “Terminology,” section (I)(A), and the importance of using PGPs is 
discussed in “Key Principles for Interviewing Youth,” section (II)(A).  

Examples of PGP introductions: “My name is Ann. I use she, her, hers pronouns;” “My name is Nathan. 
I use he, him, his pronouns;” My name is Megan. I use they, them pronouns;” My name is Sam.  I use 
he, him, his and they, them pronouns;” “My name is Kat. I use ze, zir pronouns;” “My name is Jay. I use 
Jay.”  

Depending on the group size, time, and other considerations, the trainers may then ask participants to 
introduce themselves and encourage them to do so in the same manner. If the group if large, the 
trainers may ask participants to simply introduce themselves to the person next to them, including the 
introduction of their PGPs. 

I. Introduction to Sexual Orientation, Gender Identity, and Gender Expression (20 minutes) 
 

Note to Trainer  

LGBTQI-GNC youth are disproportionately represented in the juvenile 
justice system.3 The trainer should engage participants in an interactive 
discussion by asking, “How many of you have represented youth who 
openly discussed their sexual orientation, gender identity, or gender 
expression and/or identified as LGBTQI-GNC? How many of you have 
represented youth who you think others might perceive to be LGBTQI-
GNC, although they didn’t tell you?”  
 
Using current stats (from footnote 3 or more recent data), the trainer 
should point out the prevalence of LGBTQI-GNC youth in the system and 
the reality that participants have likely represented such youth, even if 
they are unaware of it. The trainer should then use the following Trainer 
Notes to guide the discussion. 
 

 
A. Terminology 

Note to Trainer  
The trainer should distribute the Handout “Common LGBTQI-GNC Terms 
and Definitions,” to the group before discussing sexual orientation and 

                                                           
3 For example, LGB youth represent 7-9% of youth nationwide, but 20% of youth in juvenile justice facilities. CTR. FOR AMERICAN 
PROGRESS, MOVEMENT ADVANCEMENT PROJECT, & YOUTH FIRST, UNJUST: LGBTQ YOUTH INCARCERATED IN THE JUVENILE JUSTICE 
SYSTEM 2 (2017), https://www.lgbtmap.org/file/lgbtq-incarcerated-youth.pdf. Almost 60 percent of incarcerated girls are sexual 
minorities. Bianca D. M. Wilson, Disproportionality and Disparities among Sexual Minority Youth in Custody, 46 J. YOUTH & 
ADOLESCENCE 1547 (2017). 

Trainer Notes 
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gender identity terminology. The trainer should inform participants that the 
handout offers a more comprehensive glossary of terms, but that for the 
purposes of time the trainer will focus on the most critical terms during the 
training. 
 

Note to Trainer  

LGBTQI-GNC terminology is constantly evolving, and may vary 
depending on culture, region, and age. There can also be differences 
within the LGBTQI-GNC community about the definition of some terms. 
Defenders should be flexible with terminology, and may need to adapt 
their language or learn new terms. Defenders should always defer to the 
client’s description of self. 

 

• Sexual orientation: A term describing a person’s emotional, romantic and/or sexual 
attraction to people of the same and/or different genders. The term “sexual preference,” 
which implies that sexual orientation is a choice, is both inaccurate and is considered to be 
offensive, so it should not be used.  

• Gender: A social construct used to classify a person as a man, woman, or another gender 
identity. Fundamentally different from assigned sex, gender is often closely related to the 
role that a person plays or is expected to play in society. 

• Assigned sex: The sex typically noted on a birth certificate, based solely on a medical 
professional’s quick assessment of a person’s external genitalia.  

• Gender identity: A person’s internal, deeply felt sense of being male, female, gender non-
conforming, gender non-binary, or another gender identity. Everyone has a gender identity. 

• Gender expression: A person’s expression of their gender identity, including 
characteristics and behaviors such as appearance, dress, mannerisms, speech patterns, 
and social interactions. 

• Gender non-conforming: Having or being perceived to have gender characteristics 
and/or behaviors that do not conform to traditional or societal expectations. Gender non-
conforming people may or may not identify as LGBTQI-GNC. 

• Cisgender: A term used to describe an individual whose gender identity corresponds with 
their assigned sex. 

• Transgender: An umbrella term that can be used to describe people whose gender 
expression is or is perceived to be non-conforming and/or whose gender identity is 
different from the sex they were assigned at birth. This term can include people 
transitioning from one gender to another, people who are genderqueer, and people whose 
gender expression varies from traditional gender norms. 

• Intersex: A term used to refer to an individual born with variations of sex characteristics 
that “may not fit traditional conceptions about male or female bodies” (which may include 
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variations of genetics, genital or reproductive structures, or hormones).4 According to the 
Intersex Society of North America (ISNA) – an organization that advocates and educates 
about intersex concerns – about one in every 2,000 children is born intersex. Many 
intersex people prefer this term to the historically negative term hermaphrodite. An intersex 
person may or may not identify as LGBTQ-GNC.  

• Lesbian: A woman whose emotional, romantic, and/or sexual attractions are primarily for 
other women. 

• Gay: A person whose emotional, romantic, and/or sexual attractions are primarily for 
individuals of the same gender, traditionally used in reference to men. However, more 
recently, this is commonly used as a general term for both gay men and lesbians. 

• Bisexual: A person who is emotionally, romantically, and/or sexually attracted to people of 
more than one gender. 

• Questioning: An active process in which a person explores their own sexual orientation 
and/or gender identity and questions the cultural assumptions that they are heterosexual 
and/or gender-conforming. Many LGBTQI-GNC people go through this process before 
“coming out.” Not all people who question their identities end up self-identifying as 
LGBTQI-GNC, and not everyone may want or need to “come out.” 

• Queer: A historically derogatory term for an LGBTQI-GNC person. The term has been 
widely reclaimed, especially by younger LGBTQI-GNC people, as a positive social and 
political identity. It is sometimes used as an inclusive or umbrella term for all LGBTQI-GNC 
people; more recently, queer has become common as a term of self-identification for 
people who do not identify with the restrictive and binary terms that have traditionally 
described sexual orientation (for instance, gay, lesbian, or bisexual only).  

• Two-Spirit: A term used in some Native American communities for persons who identify 
with gender roles of both men and women, and/or are considered a separate or third 
gender. 

• LGBTQI-GNC: Common acronym for Lesbian, Gay, Bisexual, Transgender, Queer, 
Intersex, and Gender Non-Conforming – persons who, despite their differences, are often 
discriminated against in similar ways. Sometimes written to include A for Ally and/or 
Asexual, and Q can also stand for Questioning. The exact letters and order of letters may 
vary. 

• PGP: This acronym stands for Preferred Gender Pronouns, and refers to the pronouns 
that a person uses in reference to themselves, that correspond with their gender identity. 
Some examples of PGPs are she/her/hers, he/him/his, they/them/their/theirs, and 
zie/zim/zir/zis. There is no way to tell what pronoun someone uses by how they look, and 
people may change the pronouns they use, so if you are unsure, it is better to ask what 
pronouns a person uses.  

                                                           
4 INTERACT, INTERSEX 101: EVERYTHING YOU WANT TO KNOW! 1 (2017), https://interactadvocates.org/wp-
content/uploads/2017/03/INTERSEX101.pdf. 



8 
December 2018 ©NJDC 

• SOGIE: This is a relatively new acronym that stands for sexual orientation, gender identity, 
and gender expression. Though each of these terms is different, SOGIE is often used 
when referring to discrimination based on any one or more of these ideas. It is also 
important to keep in mind that everyone has a sexual orientation, gender identity, and 
gender expression, so this acronym applies to all people. 
 
 

B. Considerations Related to Youth’s Sexual Orientation, Gender Identity, and Gender 
Expression 
• Introductory Comments by Trainer 

o It is important that defenders treat a young person’s sexual orientation, gender identity, 
and gender expression as a neutral part of their identity, and not a deficit. 

o It is important to note that LGBTQI-GNC youth cross all race, class, ethnic and 
geographic boundaries. As such, they will need many of the same services and 
supports that all youth need when they are in the juvenile justice system, and could 
need different services and supports depending on their intersecting identities. 
• When working with LGBTQI-GNC youth, defenders should strive to find services 

and supports that are appropriate for the young person in question. A service or 
support that would be appropriate for a gay, white, cisgender, male client may not 
be an appropriate service or support for a queer, Black, gender non-conforming 
client. Defenders should consult with their clients about which communities and 
environments they feel most supported in. 

o It is also important to understand that LGBTQI-GNC youth are at varying stages of 
coming out or exploring their gender identity. In addition, some youth will simply 
experiment with activity and dress that others may perceive as LGBTQI-GNC, but 
these youth may not identify as LGBTQI-GNC. As a result, not every youth who is or is 
perceived to be LGBTQI-GNC would want or need services that other LGBTQI-GNC 
youth need or want. Not every youth will experience the same challenges and risks 
that other LGBTQI-GNC youth experience in the juvenile justice system. Ask your 
client – they know best! 

o The point of this lesson is not to train defenders how to classify their clients, but it 
is to help defenders get comfortable with terms and learn to advocate for the legal 
rights, safety, comfort, support, and respect of their LGBTQI-GNC clients. 

o That said, we want to talk next about some of the specific challenges or risks that 
LGBTQI-GNC youth experience in the juvenile justice system, which may be 
contextually important to how you represent some clients. 
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• Drivers of Juvenile Court Involvement for LGBTQI-GNC Youth 

Note to Trainer  

The trainer should engage participants in an interactive discussion by 
asking the following: “For those of you who have represented or otherwise 
worked with LGBTQI-GNC youth, what are some of the specific 
challenges, risks, or concerns that LGBTQI-GNC youth experience at all 
stages of the juvenile justice process?” The trainer should then use the 
following Trainer Notes to guide the discussion and ensure the learning 
objectives are extracted through the discussion and presentation aids. 
 
While this section addresses the areas in which LGBTQI-GNC youth face 
higher risks or likelihood of discrimination, it is important to note that the 
risk is not inherent to their identity, but stems from external biases 
directed at LGBTQI-GNC youth in their homes, schools, and communities. 
With the right support systems, LGBTQI-GNC youth, like all clients, can 
not only reduce the likelihood of these negative outcomes, but can thrive 
in their environment. LGBTQI-GNC youth should not face a greater loss of 
liberty because of societal biases beyond their control. 

 

o The defender should be aware of the following considerations that particularly affect 
LGBTQI-GNC youth and increase their chances of juvenile court involvement.5 The 
trainer should explain that these risk factors are not inherent to LGBTQI-GNC identity, 
but stem from external bias directed at youth in their homes, schools and communities. 
• Suicidality 
• Depression 
• School pushout or dropout 
• Alcohol and drug abuse 
• Running away from home 
• Homelessness 
• Rejection from their family and community 
• Victims of harassment and violent crimes 
• Societal discrimination and stigma associated with homophobia, heterosexism, 

and racial bias 
 

o Family Rejection 
• Too often, LGBTQI-GNC youth have little or no family support. Many 

parents/guardians have difficulty accepting and adjusting to their child’s sexual 
orientation, gender identity, or gender expression. Lack of family support is highly 

                                                           
5 CTR. FOR AMERICAN PROGRESS ET AL., UNJUST: LGBTQ YOUTH INCARCERATED IN THE JUVENILE JUSTICE SYSTEM (2017), 
http://www.lgbtmap.org/file/lgbtq-incarcerated-youth.pdf; CTR. FOR AMERICAN PROGRESS & MOVEMENT ADVANCEMENT PROJECT, 
UNJUST: HOW THE BROKEN JUVENILE AND CRIMINAL JUSTICE SYSTEMS FAIL LGBTQ YOUTH (2016), http://www.lgbtmap.org/file/lgbt-
criminal-justice-youth.pdf.  
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correlated with negative outcomes, including increased risk of pretrial 
detention. 

• Family rejection also increases the risk of negative health and mental health 
outcomes for LGBTQI-GNC youth. 

• Lack of family support may also contribute to arrest for offenses such as status 
offenses, domestic disturbances, and survival crimes. 
i. Ungovernability, PINS/CHINS: Prosecutors often charge LGBTQI-GNC youth 

with ungovernability or incorrigibility when there are significant inter-family 
conflicts related to the youth’s sexual orientation, gender identity, or gender 
expression. 

ii. Running away, homelessness: The most commonly cited reason for LGBTQI-
GNC youth experiencing homelessness or unstable housing is family conflict 
related to the youth’s sexual orientation, gender identity, or gender 
expression.6 

iii. Survival crimes: When youth are experiencing homelessness, there is a 
greater risk they will become involved in the juvenile justice system for 
committing “survival crimes,” such as theft, sex work, drug distribution or any 
other criminalized behavior  that youth may turn to in order to obtain life’s 
necessities, absent family support. 

o Problems at School 7 
• Many youth experience harassment and victimization at school, caused by a 

misunderstanding of their sexual orientation, gender identity, or gender expression 
by peers, teachers, and administrators. 

• Lesbian, gay, and bisexual adolescents are between 1.25 and 3 times more likely 
than other teens to receive punishment at the hands of school authorities, 
including expulsion and referral to the juvenile justice system.8 

                                                           
6 Youth and Young Adults, NAT’L ALLIANCE TO END HOMELESSNESS, https://endhomelessness.org/homelessness-in-
america/who-experiences-homelessness/youth/ (last visited Apr. 12, 2018) (noting that “[o]n a single night in 
2017, nearly 41,000 . . . unaccompanied youth were counted as homeless” based on data from the U.S. 
Department of Housing and Urban Development); Child Welfare League of America & LAMBDA Legal, Working 
with Homeless LGBTQ Youth, in GETTING DOWN TO BASICS: TOOLS TO SUPPORT LGBTQ YOUTH IN CARE 23-24 (2015); SOON 
KYU CHOI ET AL., THE WILLIAMS INST., UCLA SCHOOL OF LAW, SERVING OUR YOUTH 2015: THE NEEDS AND EXPERIENCES OF LESBIAN, 
GAY, BISEXUAL, TRANSGENDER, AND QUESTIONING YOUTH EXPERIENCING HOMELESSNESS (2015), 
https://williamsinstitute.law.ucla.edu/wp-content/uploads/Serving-Our-Youth-June-2015.pdf; At the Intersections: 
A Collaborative Resource on LGBTQ Youth Homelessness, TRUE COLORS FUND (2016), http://attheintersections.org/. 
7 JOSEPH G. KOSCIW ET AL., GLSEN, THE 2015 NATIONAL SCHOOL CLIMATE SURVEY: THE EXPERIENCES OF LESBIAN, GAY, BISEXUAL, 
TRANSGENDER, AND QUEER YOUTH IN OUR NATION’S SCHOOLS (2016), 
https://www.glsen.org/sites/default/files/2015%20National%20GLSEN%202015%20National%20School%20Climate%20Survey
%20%28NSCS%29%20-%20Full%20Report_0.pdf (finding that nationwide, the overwhelming majority of LGBTQ students 
“experience victimization and discrimination at school”). 
8 See Kathryn E.W. Himmelstein & Hannah Brückner, Criminal-Justice and School Sanctions against Nonheterosexual Youth: A 
National Longitudinal Study, 127 PEDIATRICS 48, 54 (2011), 
http://pediatrics.aappublications.org/content/early/2010/12/06/peds.2009-2306.full.pdf+html. 
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• The school environment can be so hostile for LGBTQI-GNC youth that many often 
refuse to attend school regularly in order to escape the hardships and daily abuse. 

• The hostility and harassment can lead to truancy charges or even disorderly 
conduct or assault charges if youth are forced to defend themselves against 
other students while at school. 

• LGBTQI-GNC youth who express themselves differently from other students may 
be misperceived by administrators as being provocative or non-conforming, which 
can lead to greater scrutiny and targeted disciplinary action.  

• Problems youth have at school related to their sexual orientation, gender identity, 
or gender expression are generally used against them in court through the course 
of their delinquency case. 

o Overcharging and Inappropriate Charging of Sex Offenses 
• Many LGBTQI-GNC youth are over-arrested and overcharged with sex 

offenses9 due to bias against non-heterosexual sexual activity. Every state has a 
law that prohibits sexual activity with youth under a certain age, regardless of 
whether or not the activity was consensual. However, these laws are 
disproportionately applied to youth who are engaging in sexual behavior with youth 
of the same sex, in foster care or on probation, or involved in interracial 
relationships.10 

• Many of these youth are prosecuted for consensual sexual activity and forced to 
register as sex offenders, further marginalizing their social status and impairing 
their ability to obtain future employment.11 

o Increased Risk of Unnecessary, Irrelevant, or Harmful Dispositions 
• It is not uncommon for some courts to give very harmful dispositions by ordering 

inappropriate services that clearly indicate a biased view of sexual orientation, 
gender identity, or gender expression. 

• For example: 
i. LGBTQI-GNC youth are more likely to be sent to secure confinement. 
ii. They are more likely to be considered for sex offender risk assessments 

because they are charged with statutory rape for non-heterosexual sexual 
activity.  

                                                           
9 Mark Chaffin et al., Same-Sex and Race-Based Disparities in Statutory Rape Arrests, 31 J. INTERPERSONAL VIOLENCE 26 
(2016), http://journals.sagepub.com/doi/pdf/10.1177/0886260514555132. Anecdotally, we know that LGBTQI-
GNC youth are also overcharged with sex offenses. 
10 See KATAYOON MAJD ET AL., NAT’L JUVENILE DEFENDER CTR. ET AL., HIDDEN INJUSTICE: LESBIAN, GAY, BISEXUAL, AND 
TRANSGENDER YOUTH IN JUVENILE COURTS 62-63 (2009) [hereinafter HIDDEN INJUSTICE], http://njdc.info/wp-
content/uploads/2013/11/Hidden-Injustice.pdf (citing Elizabeth Garfinkle, Coming of Age in America: The Misapplication of Sex 
Offender Registration and Community Notification Laws to Juveniles, 91 CAL. L. REV. 163, 186 (2003)). 
11 See Tom Wahl & Nicole Pittman, Injustice: How the Sex Offender Registry Destroys LGBT Rights, ADVOCATE (Aug. 5, 
2016), https://www.advocate.com/commentary/2016/8/05/injustice-how-sex-offender-registry-destroys-lgbtq-
rights; HUMAN RIGHTS WATCH, RAISED ON THE REGISTRY: THE IRREPARABLE HARM OF PLACING CHILDREN ON SEX OFFENDER 
REGISTRIES IN THE U.S. (2013), https://www.hrw.org/report/2013/05/01/raised-registry/irreparable-harm-placing-
children-sex-offender-registries-us. 
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iii. Courts may order the youth to comply with conditions of probation that are in 
actuality harmful, such as requiring them to attend school even though the 
school environment is unsafe, or requiring them to obey their parents, who 
may reject their sexual orientation, gender identity, or gender expression.  

iv. Youth may also be required to attend therapy with providers who engage in 
harmful treatment based on the misconception that sexual orientation or 
gender identity can and should be “fixed.” 

 
II. Interviewing Youth and Preparing for the Detention Hearing (1 hour) 

Detention hearings are often the first place a defense attorney can make a difference for an LGBTQI-GNC 
youth. With any youth client, building rapport is key to ensuring open communication. There are some skills 
that lawyers can use with all clients that will increase the likelihood of building good rapport if the client 
identifies as LGBTQI-GNC.  

A. Key Principles for Interviewing Youth 
• Avoid Assumptions: Defenders should assume they do not know a youth’s Preferred 

Gender Pronoun (PGP), sexual orientation, or gender identity and should approach all 
clients in a manner that recognizes the possibility that any youth may be LGBTQI-GNC. 
Defenders who introduce themselves with their PGPs demonstrate immediately to 
LGBTQI-GNC clients that they are a safe ally and avoid unintentionally misgendering their 
clients, including in court. At an appropriate time during the interview, the defender should 
also ask youth open ended questions about their sexual orientation and gender identity. 

Instead of… Ask… 
Asking “do you have a boyfriend?” “Are you dating anyone?” 
“Are you a girl?” “What is your gender identity?” 
Calling a young person “she” or “he” without asking “Do you have a Preferred Gender Pronoun?” 

 
• Use the Youth’s Own Language: Defenders should always ask what pronoun and name 

the youth prefers. Unless directed by the client to do otherwise, they should consistently 
use that name and pronoun, even if it differs from the youth’s legal name. In addition, if the 
youth requests this, defenders should ask all other system professionals to refer to their 
client by the name and pronoun the youth prefers.12 Defenders should strive to use the 
language used by the client to describe their sexual orientation, gender identity, and 
gender expression. If the defender is unsure, they should respectfully ask for guidance 
from the client. 

• Explain the Attorney/Client Relationship and Court Process: As with any youth in the 
juvenile justice system, the defender should explain the attorney-client privilege and the 

                                                           
12 See Jody Marksamer, In Defense of LGBT Youth: Strategies to Help Juvenile Defenders Zealously Advocate for Their LGBT 
Clients, 15 U.C. DAVIS J. JUV. L. & POL’Y 401, 409-10 (2011). 
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lawyer’s duty of confidentiality. The client should understand that anything said to the 
defender will not be repeated without the client’s permission. Defenders should explain 
what is going to happen in the case (e.g., at the detention hearing, at trial, at disposition). 
LGBTQI-GNC youth may be even more afraid or apprehensive than other youth about 
what is going to happen to them in juvenile court. 

• Maintain the Client’s Privacy:  Youth may be reticent to disclose their sexual orientation 
or gender identity unless they trust their attorney, and believe that the attorney will respect 
their wishes about when and to whom the information will be disclosed.  
o If a client self-identifies or “comes out” to the defender, the defender should ask the 

client if anyone else knows about their sexual orientation or gender identity while 
assuring the client that this information will remain confidential, should the client so 
desire. Before discussing the client’s sexual orientation or gender identity with anyone 
else, for any reason, the defender should explain to their client why it may be helpful to 
share this information, and ask the client for permission. 

o The defender should never reveal the client’s sexual orientation or gender identity 
without the youth’s permission. However, the defender may advise the youth about the 
benefit of discretely revealing their sexual orientation or gender identity, where the 
defender believes this could ensure the youth’s safety (for example, where they are 
going to be placed in a juvenile detention facility) or benefit the youth in other ways. 

o As with all clients, juvenile defenders should develop a safe and supportive 
relationship with the youth, so the youth will feel comfortable revealing confidential 
information that may be used to expand their placement options in lieu of detention, 
reduce the risk of abuse to the youth in placements, and connect the youth to other 
services and supports. 

o Defenders should be deferential to the client’s feelings on “coming out” to others in the 
system while also being careful to not imply that a client’s sexual orientation or gender 
identity is shameful and needs to be kept secret. 

• Ensure the Client’s Safety and Comfort If Detained: Learn from your client where they 
would feel most safe and advocate accordingly: 
o Would you be more comfortable in an all-boys, all-girls, or mixed gender facility? 
o Do you fear for your safety because of your sexual orientation or gender identity?  
o Have ever been detained before? It is important to understand what facilities a client 

has been to and what the conditions were like for clients who identify as LGBTQI-
GNC. For instance: 
 Did the client feel they were fairly treated while in detention?  
 Did people know about their LGBTQ-GNC identity and did that affect them in any 

way? 
 If intersexed or transgender, did they require any prescribed medications related to 

treatment for gender dysphoria or an intersex condition and did they receive them 
while detained?  
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• Avoid Judgment and Signal Acceptance: If the youth tells the defender that they are 
LGBTQI-GNC, the defender should react in a nonjudgmental and accepting manner that 
shows the youth that the defender will continue to zealously represent them in the case.  
For example, the defender could affirmatively state that they appreciate the youth telling 
them and let the young person know they will continue to be available to talk. The defender 
should also be aware of any unconscious body language reactions that may 
unintentionally signal a lack of acceptance (e.g. crossed arms, raised shoulders, etc.) and 
take steps to change those expressions and discuss them with the client if necessary. 
o Defenders must be able to talk with young clients about sexual orientation, gender 

identity, and gender expression. When defenders are unfamiliar with or uncomfortable 
talking about these issues, youth can sense this and will likely close down, making it 
more difficult for defenders to advocate for those clients to the best of their ability. 

o Defenders can signal openness and acceptance of LGBTQI-GNC people by placing 
LGBTQI-GNC-supportive posters or stickers in their offices or wearing a button on 
their person or bag. 

• Elicit Information from Youth that Will Aid the Lawyer in Identifying Safe Alternatives 
to Detention 
o If the client’s family is not accepting of their sexual orientation, gender identity, or 

gender expression and is not willing to take the client home, the defender should ask 
the client whether there are any accepting adults or relatives that the client may stay 
with for a period of time. 

o The defender should inquire about the client’s willingness to go to an alternative 
placement (e.g., a respite house, group home for LGBTQI-GNC youth, etc.). 

o The defender should ask the client about their school performance and attendance. 
The defender should also elicit the reasons why a client is not doing well in school, if 
that is the case: e.g., an abusive or unsupportive home environment; abuse, 
harassment, or bullying at school; and/or lack of school personnel educated on sexual 
orientation, gender identity, and gender expression. 

• Talk to Client About LGBTQI-GNC Resources in the Community 
o If an LGBTQI-GNC client will be ordered to complete community-based programs, 

defenders should have a conversation with that client about LGBTQI-GNC resources 
in the community. Clients may have already participated in programs or accessed 
services that are LBGTQI-GNC-friendly, and may have information about these 
programs that could be helpful to the defender. Alternatively, the defender may know 
of resources, and could share these options with their client. 

Note to Trainer  

Time permitting, the trainer should ask the participants to name any 
LGBTQI-GNC programs and resources they are aware of in the 
community, as well as programs and resources that serve youth generally  
but have shown competence in serving LGBTQI-GNC youth. This 
discussion will facilitate information sharing in the room. The trainer 
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should then distribute a list of local LGBTQI-GNC-competent programs 
and resources in the local community that they compiled prior to the 
training. 
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B. Large Group Activity – Forensic Exercise 1: Interviewing LGBTQI-GNC Youth 

Note to Trainer  

In the large group, the trainer will distribute two interview transcripts. The 
trainer can either give copies of the “How Not To Interview” transcript to 
all participants to review or the trainer can distribute copies to two 
volunteers to role play the interview (reading off of the script). The “How 
To Interview” transcript should be reviewed by all participants or read 
aloud by two participants at the end of the lesson as an example of how to 
interview LGBTQI-GNC youth. 

 

How Not To and How To Interview LGBTQI-GNC Youth 

You are being provided with two transcripts of an initial client interview of a transgender youth, Danny, who 
was charged with shoplifting for stealing a pair of boys’ jeans from Macy’s. He tells the defender that he 
likes to wear boys’ jeans, but the salespeople wouldn’t let him into the boys’ dressing room and wouldn’t let 
him take clothes from the boys’ department into the girls’ department to try them on, so he stuffed them into 
his bag. 

TRANSCRIPT: HOW NOT TO INTERVIEW LGBTQI-GNC YOUTH

Defender: (flips through case file, makes no eye 
contact with client) Shoplifting, false 
impersonation, ok. So what’s your real name? 
Why didn’t you tell the police who you are? 

Client: My friends call me Danny.  

Defender: Yeah, but I need your real name.  

Client: Danielle Lewis. 

Defender: Date of Birth? 

Client: March 22, [yr-15]. 

Defender: Parents’ address and phone number? 

Client: I live with my friend, but I don’t want to 
get her involved. 

Defender: Listen, the way it works here is we 
need to get your mom or somebody who is a 
legal guardian to come down here and pick you 
up, or I can’t get you out. It’s as simple as that. 
Family member: get out; no family member; don’t 

get out. (Pause) So, what’s your mom’s name 
and number? 

Client: I wasn’t living with my mom anyway, so… 

Defender: Well, you need to give me some 
relative to call, or you’re not getting out. 

Client: How about my friend? She has a cell 
phone: 917-555-1212. 

Defender: Don’t you have any family? 

Client: I was living at St. Elsewhere group home. 

Defender: Oh! Well, why were you in foster 
care? 

Client: (Sighs) I ran away because she didn’t like 
my friend and she didn’t like how I was acting. 
But I hated the group home, so I left. 

Defender: …um…Well, you have an AWOL 
history, and the judge really isn’t going to like 
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that. Who was your caseworker at St. 
Elsewhere? 

Client: I don’t know. 

Defender: You don’t remember anybody’s 
name? Anyone at the group home I could call? 

Client: (shakes his head no) 

Defender: Great (sarcastic). What grade are you 
in? 

Client: I’m supposed to be in 10th. 

Defender: Yeah, but I need to know what grade 
you’re actually in. 

Client: I don’t go to school. I don’t like the kids 
there. 

Defender: Well, what was the last school you 
went to? You actually went to. 

Client: Eastern High. 

Defender: That’s in Sunnydale? 

Client: Yeah. 

Defender: (scribbles in case file) Suspensions? 

Client: Yeah, a couple of times, but I didn’t start 
anything – these girls were picking on me. 

Defender: So, fighting? 

Client: (shrugs yes) 

Defender: Shoplifting at Macy’s, huh? 

Client: (sighs) I hate Macy’s! All right, I like to 
wear boys’ jeans, but they won’t let me into the 
boys’ dressing room, so I try to bring them over 
to the girls’ section, but you’re not allowed to do 
that, so I can’t try them on, so whatever,  
whatever. 

Defender: So what did you take? 

Client: Jeans. 

Defender: And what did you put them in? Stuff 
them in your bag? 

Client: They were in my bag. 

Defender: And they found them in your bag? 

Client: (shrugs yes) 

Defender: And, so you gave a fake name to the 
cops? What did you tell them your name was? 

Client: Jay Smith. 

Defender: Well, have you been arrested before 
under any of these names? 

Client: Yeah, but they didn’t bring me here. 

Defender: What were the charges? 

Client: Hmmm, well, they say I went into this car 
with this guy, but my mom wouldn’t give me any 
money unless I stopped hanging out with my 
friend, and I’m not going to do that. 

Defender: (says under breath) Ok, so 
prostitution charges. (Then to Danny) All right, 
well we’re going to see the judge now, and I’m 
going to call your group home. But, I gotta tell 
you, unless I can get somebody down here to 
physically pick you up, you’re not going 
anywhere. Besides, with the AWOL history from 
the group home, it just doesn’ look good. 

Client: I can’t go back to detention! They don’t 
know where to put me, all right? They stick me in 
the infirmary with all these crazy people. I’m not 
crazy! 
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Defender: Well look, there’s nothing I can do 
about it until we see the judge. Ok? So, we’re 
going to see the judge now. 

Client: If I go back, how am I supposed to get my 
injections? 

Defender: What injections? 

Client: It’s medicine I get from this guy on my 
block. 

Defender: Well, um, you know there’s a doctor at 
DJJ. You can see the doctor at DJJ. They’re 
calling our case now; we’ve gotta go. See you in 
court. (Walks out of interview room, shuts door 
behind them and leaves Danny in room alone.) 

Note to Trainer  

The trainer should lead the participants in an interactive discussion, using 
the following Discussion Points as a guide, by asking participants to list 
the poor techniques the defender in the skit used to interview Danny. The 
trainer should also ask participants for better alternatives to the bad 
techniques. If there is additional time, the trainer should have participants 
role-play the beginning of the interview and/or ask participants to, in role, 
respond differently to one of Danny’s answers. Finally, the trainer should 
draw participants’ attention to the following example of how to interview 
LBGTQI-GNC youth, which follows the discussion points, for their 
reference. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCUSSION POINTS 
• The defender begins the interview by listing off the client’s charges (shoplifting, false 

impersonation). 
o They do not introduce themselves, state their preferred gender pronouns (PGP), or 

explain their role, attorney-client privilege, or the next steps of the proceedings. 
o There is no rapport-building or ice-breaking – just straight to business. 
o The defender misses an opportunity to ask Danny demographic questions, like his* 

preferred gender pronoun (PGP), where he was born, and how he self-identifies in 
terms of race and gender. 

• The defender asks the client for their “real” name. He responds that his friends call him 
Danny, and the lawyer repeats, “But what is your ‘real’ name? I need your ‘real name’.” 
Danny finally says his real name is Danielle Lewis. 

o It is important for defenders to respect clients’ preferred name and pronouns. If the 
defender is not sure, then they should ask. A defender can reference clients’ “legal 
name,” if necessary, but should only use clients’ preferred name when addressing 
them. 

• In response to Danny’s explanation that he no longer lives with his mother, the defender 
lays out the client’s options as follows: “family member: get out; no family member: don’t 
get out.” 

*For purposes of this discussion, Danny uses he/him/his pronouns. 
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DISCUSSION POINTS 
o There is no effort to explain/explore alternatives to detention given the fact that 

Danny is lacking familial support. 
o There is no effort to explore whether Danny has other adults/mentors in his life. 

• Danny is very hesitant to give the defender contact information for his mother, but the 
defender keeps pushing. Finally, Danny compromises by offering the phone number of a 
close friend with whom he is currently living. 

o The defender should respect Danny’s expressed wishes for the defender to not 
communicate with his mother. 

o The defender makes no effort to explore the dynamics of Danny’s relationship with 
this friend and instead makes their own assumptions. The friend could be an adult 
or romantic partner, but the defender elicits none of this information. The defender 
could instead ask open ended questions about the mother and friend. 

• The defender asks, “Don’t you have any family?” – only to find out that Danny had been in 
foster care/group home because he ran away from home after his mom disapproved of his 
“friend” and the way he was acting, but he hated the group home and left. 

o The defender expresses no empathy, and there is no acknowledgment that his 
mom’s rejection must have been tough for Danny. 

o There is no exploration of why he hated the group home. What were some of his 
negative experiences? How did the other youth treat him? The staff? 

o The defender’s only response is that the judge is not going to like Danny’s AWOL 
history. 
 The defender instead should elicit information to contextualize that AWOL 

history for the judge. 
• Danny says he does not go to school, and he doesn’t like the kids. The defender asks in 

response, “Well, what was the last school you went to?” 
o The defender doesn’t ask why he didn’t like the kids at school, or what his 

experience in school was like. There is no effort to elicit Danny’s side of the story. 
o Instead of asking Danny about his experience in school, the defender makes 

assumptions. They ask, “Suspensions?” To which Danny responds, “Yes, but I 
didn’t start anything. The girls were picking on me.” Defender then assumes again: 
“So, fighting?” The entire interaction is laden with blame and judgment. 

• The defender asks Danny whether he has ever been arrested before. When Danny says 
yes, for being in some guy’s car because his mom wouldn’t give him any money, the 
defender mutters under her breath, “Ok, so prostitution.” 

o The defender should not make assumptions, especially not about such sensitive 
information. 

o Personal bias evident here ➔ pathologizing gender non-conforming client. 
o Again, the defender does not ask for Danny’s side of the story, but just fills in their 

own blanks. 
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Note to Trainer  

If the trainer feels that participants could benefit from additional 
interviewing practice, Forensic Exercise 2 at the end of the lesson is a 
second, optional exercise on interviewing LGBTQI-GNC clients. 
 
The trainer should ask others to role-play the following solution for making 
the bad interview better, and facilitate a conversation on the tactics used 
the made it better. 

   
 

DISCUSSION POINTS 
• The defender tells Danny that they need to go talk to the judge, but with the AWOL history 

it doesn’t look very good – that the judge probably won’t let Danny go. 
o There is no effort to demonstrate the attorney will advocate zealously or craft 

arguments against detention. 
o There is no reassurance that the defender is going to try to convince the judge to 

let Danny go. 
• Danny pleads with the defender that he can’t go back to detention. That last time, they 

didn’t know where to put him and stuck him with the crazy people in the infirmary. The 
defender responds, “There’s nothing I can do about it until we go see the judge.” 

o The defender does not ask about his past experiences in detention: how he felt, 
the treatment he received, etc. 

o The defender could use Danny’s past negative experiences in detention as part of 
an argument against detaining Danny now. 

o If the judge does detain Danny, the defender could take affirmative steps to help 
avoid a repeat of the earlier treatment by asking the judge to include conditions in 
the order and/or speaking with the facility administrator. 

• Danny asks how he will get his injections if he goes back. The defender asks, “What 
injections?” Danny responds that it is medicine he gets from this guy on his block. The 
defender responds, “Well, um, there is a doctor at DJJ you can go see.” 

o The defender makes no attempt to protect Danny’s health by eliciting more 
relevant information. 

o The defender could better ensure that Danny continues to receive the medical care 
he needs. 

o The defender has no knowledge of whether the DJJ doctor can and will prescribe 
those medications. 

• Generally, the defender is very dismissive of the client’s concerns and does not seem like 
they are on Danny’s side. They show no empathy. For example, when he says, “I’m not 
crazy,” they don’t follow up and validate him.  

• Additionally, the defender does not ask Danny how he would like the defender to address 
his gender identity in court, and how much he is comfortable having disclosed to the judge. 
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TRANSCRIPT: HOW TO INTERVIEW LGBTQI-GNC YOUTH

Defender: Hello, Danielle Lewis? 

Client: My friends call me Danny. 

Defender: Would you like me to call you Danny? 

Client: Yeah. 

Defender: Can I confirm that your legal name is 
Danielle Lewis? 

Client: Yeah, but I don’t like to be called that. 

Defender: Ok, Danny. How are you? 

Client: I’m ok. 

Defender: My name is [Defender] and I’m your 
lawyer. I use [PGP] pronouns. I’m going to ask 
you some standard questions that I ask all of my 
clients. First, what’s your birthday? 

Client: March 22, [yr-15]. 

Defender: Where were you born? 

Client: Sunnydale 

Defender: What pronouns do you use? 

Client: He/him is fine. 

Defender: What gender do you identify as? 

Client: I’m trans. 

Defender: And how do you describe your sexual 
orientation? 

Client: I’m straight. 

Defender: What race or ethnic group do you 
identify with? 

Client: I’m mixed – my mom’s Black and I think 
my dad was Latino. 

Defender: Ok, thank you for sharing that with 
me. [Explain role of attorney, client 
confidentiality, stages of case]. You are being 
charged with shoplifting and false impersonation. 
Why don’t you tell me what happened? 

Client: I was at Macy’s and I like to wear boys’ 
jeans, but they won’t let me into the boys’ 
dressing room, so I try to bring them over to the 
girls’ section, but you’re not allowed to do that, so 
I can’t try them on. 

Defender: Ok, so what did you do when they 
wouldn’t let you try the jeans on? 

Client: I put them in my bag, and then the cops 
arrested me. 

Defender: What did you do when the cops 
arrested you? Do you know why they’re charging 
you with false impersonation?  

Client: Nothing. I mean, I told them my name 
was Jay Smith cuz I was scared. 

Defender: Ok. Is there someone who could 
come to court to pick you up? Parents or 
relatives? 

Client: I live with a friend. 

Defender: What’s their name? 

Client: Jayme. 

Defender: Can you give me Jayme’s number? 

Client: Yeah, her cell is 917-555-1212. 

Defender: How old is Jayme? 
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Client: She’s 22. 

Defender: How do you know Jayme? 

Client: She’s a friend. 

Defender: How long have you been living with 
her?  

Client: Not for long; I was living at St. Elsewhere 
group home before that. 

Defender: Were you in foster care? 

Client: (Sighs) Yeah, I ran away from home 
because she didn’t like my friend and she didn’t 
like how I was acting. But I hated the group 
home, so I left. 

Defender: That must have been really difficult to 
have your mom react to your friend like that. Why 
didn’t you like St. Elsewhere? 

Client: The other kids there made fun of me. 

Defender: Do you remember the name of your 
caseworker at St. Elsewhere? 

Client: No. 

Defender: Would it be ok with you if I called St. 
Elsewhere to see if I can find out who your 
caseworker was? 

Client: I guess.  

Defender: How are things at school?  

Client: I’m supposed to be in 10th grade, but I 
don’t really go to school because I don’t like the 
kids there. 

Defender: Why don’t you like the kids? 

Client: They make fun of me too, and a lot of the 
girls pick on me. 

Defender: What school are you supposed to be 
going to? 

Client: Eastern High. 

Defender: That’s in Sunnydale? 

Client: Yeah. 

Defender: Have you ever been suspended 
before? 

Client: Yeah, a couple of times, but I didn’t start 
anything – it was the girls who pick on me. 

Defender: So what happened? 

Client: They said I was fighting. 

Defender: That sounds frustrating. Have you 
been arrested before? 

Client: Yeah, but they didn’t bring me here. 

Defender: Do you remember what the charges 
were? 

Client: Hmmm, well, they say I went into this car 
with this guy, but my mom wouldn’t give me any 
money unless I stopped hanging out with my 
friend, and I’m not going to do that. 

Defender: Have you been in detention before? 

Client: Yeah, I can’t go back there! They don’t 
know where to put me, all right? They stick me in 
the infirmary with all these crazy people. I’m not 
crazy! 

Defender: I hear you – that sounds scary. Did 
you have other issues in detention that I should 
know about? 

Client: How am I supposed to get my injections? 

Defender: What kind of injections are they? 
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Client: They’re hormones. 

Defender: Do you have a prescription? 

Client: No, I get it from a guy on my block. 

Defender: Ok, so you would have to get a 
prescription to access those in detention, which 
is another reason I want to do everything I can to 
make sure you don’t go to detention. Is it ok with 
you if I tell the judge what you’ve told me about 
why detention would be dangerous for you? I 
would need to tell them about your gender 
identity, but I could ask to speak to them where 
other people in the courtroom couldn’t hear. 

Client: I guess if other people can’t hear, that’s 
ok. 

Defender: Well, the prosecutor will have to be 
there too. It’s a rule that I can’t talk to the judge 
without the prosecutor there too. Is it okay to say 
this in front of the prosecutor? 

Client: Ya, I guess so. 

Defender: I’m going to call your friend and also 
the group home to see if someone can come pick 
you up. Then we’re going to go in front of the 
judge, and I’m going to argue that you should be 
released, and if I need to, I’ll explain to them why 
you shouldn’t be sent to detention.   

Client: Ok, thank you. 

Defender: See you soon. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCUSSION POINTS 
• The defender begins the interview by introducing themselves, stating their preferred gender 

pronouns (PGP), and explaining their role, attorney-client privilege, and the next steps of 
the proceedings, and then asks Danny what are framed as “standard” questions.    

• The defender respects Danny’s chosen name and PGPs. 
• The defender asks open ended questions to elicit the facts.  

o This allows the defender to avoid any accusation, assumption, or judgment about 
the facts. 

• When Danny offers the phone number of a close friend with whom he is currently living, the 
defender respects that Danny does not feel comfortable contacting his mother, and the 
defender instead explores the relationship with the friend.  

o How does the defender’s argument change if Jayme is a romantic partner? 
• When the defender finds out that Danny’s mother rejected him because he is transgender, 

the defender expresses empathy.  
• When the defender learns that Danny does not go to school, the defender explores these 

dynamics without judgement. 
• The defender asks whether Danny has been in detention before.  

o The defender should be prepared to make an argument against detention that 
addresses the harms for a LGBTQI-GNC client like Danny. If the judge orders 
detention, the defender should be prepared to advocate for accommodations that 
will keep Danny as safe as possible (e.g. where he should be placed, access to 
gender-affirming medication).  

• The defender asks Danny how he would like the defender to address his gender identity in 
court, and how much he is comfortable having disclosed to the judge, because this 
decision should be client-driven. 
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III. The Detention Hearing (30 minutes) 
• Youth detained pretrial are more likely to receive harsher dispositions, increasing the chances that 

the youth will reoffend in the future.13 

Note to Trainer  

The trainer should engage participants in an interactive discussion by 
asking, “What are some primary reasons that LGBTQI-GNC youth are 
unnecessarily detained?” The trainer should then use the following 
Trainer Notes to guide the discussion. 

 

A. Factors Leading to Unnecessary Detention14 
• Lack of Family Support 

o As we’ve previously discussed, many LGBTQI-GNC youth are inappropriately detained 
pretrial because their families refuse to allow them back into their home. The defender 
should argue against detention in these circumstances, and either have an alternate 
adult willing to take the youth in or insist that foster care or some other non-secure 
placement be ordered, if there is not another adult available to take custody of the 
young person. 

o Whenever possible, with the youth’s consent, the defender should try to engage the 
youth’s family to: 
a. Educate the family on the positive impact of family acceptance and the negative 

impact of rejection, or refer the family to services that can do so. 
b. Refer the family to counseling to cope with their feelings toward their LGBTQI-

GNC child, which may help to reconnect the youth to their family. 
• Concern for the Youth’s Safety 

o It is not uncommon for judges to order detention because they feel it is in an LGBTQI-
GNC youth’s “best” interest to protect them from either the streets or an abusive or 
unaccepting family. 

o With the client’s permission, the defender should inform the judge of the youth’s sexual 
orientation or gender identity and educate them on the general harms of detention as 
well as the high risk of abuse/violence for LGBTQI-GNC youth in detention facilities.15 
Articulating why detention isn’t in the youth’s “best” interest can be helpful. 

                                                           
13 See BARRY HOLMAN AND JASON ZIEDENBERG, JUSTICE POL’Y INST., THE DANGERS OF DETENTION: THE IMPACT OF INCARCERATING 
YOUTH IN DETENTION AND OTHER SECURE FACILITIES 4-5 (2006), 
http://www.justicepolicy.org/uploads/justicepolicy/documents/dangers_of_detention.pdf. 
14 See HIDDEN INJUSTICE, supra note 9, at 94-98 (discussing factors of unnecessary detention). 
15 See, e.g., ALLEN J. BECK & RAMONA R. RANTALA, BUREAU OF JUSTICE STATISTICS, DEP’T OF JUSTICE, SEXUAL VICTIMIZATION 
REPORTED BY JUVENILE CORRECTIONAL AUTHORITIES, 2007-2012 (2016), https://www.bjs.gov/content/pub/pdf/svrjca0712.pdf; 
RAMONA R. RANTALA & ALLEN J. BECK, BUREAU OF JUSTICE STATISTICS, DEP’T OF JUSTICE, SURVEY OF SEXUAL VIOLENCE IN JUVENILE 
CORRECTIONAL FACILITIES, 2007-12 - STATISTICAL TABLES (2016), https://www.bjs.gov/content/pub/pdf/ssvjcf0712st.pdf; NAT’L 
JUVENILE DEFENDER CTR., THE HARMS OF JUVENILE DETENTION (2016), http://njdc.info/wp-content/uploads/2016/10/The-Harms-of-
Juvenile-Detention.pdf. 
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o In the event that the youth doesn’t want their sexual orientation or gender identity 
shared with the judge, or anyone for that matter, the defender should advocate for 
release nonetheless, arguing points such as that the youth has another relative who 
would accept them into their home, or that the youth poses no threat of flight or to the 
safety of themselves or others. 

• History of Running Away/Poor School Attendance 
o Judges will consider whether a youth has run away from home or has low school 

attendance when determining whether the youth is a flight risk. Therefore, escape from 
an abusive home environment and harassment at school unfairly become significant 
factors for ordering detention. Many LGBTQI-GNC youth experience family rejection 
and victimization at school, but this does not accurately predict whether they are 
at risk for missing court, which is the essence of the flight risk analysis. Prior 
avoidance of an abusive or dangerous situation has little bearing on whether the youth 
will appear at the next court date or comply with court orders, provided those court 
orders do not place the youth in another abusive or dangerous situation. 

• Prior Survival Offense 
o It is not uncommon for LGBTQI-GNC youth who are homeless or living on the street to 

get involved in and get arrested for delinquent conduct such as theft, prostitution, drug 
distribution or other crimes that help the youth obtain life’s necessities. The defender 
should try to help the judge view these offenses in context. 

o The defender can also argue that youth are unable to engage in prostitution because 
they lack the legal capacity to consent to sex with an adult. 

• Lack of LGBTQI-GNC Resources in the Community 
o Defenders who work in rural areas or places where there are few service options 

appropriate for an LGBTQI-GNC client should become familiar with services and 
programs in other parts of the state or country that are competent to serve LGBTQI-
GNC youth. 

B. Responding to Bias in the Courtroom16 
• Defenders have legal and ethical responsibilities to advocate for their clients’ fair and 

respectful treatment throughout the court process, which includes addressing bias or 
discrimination expressed by juvenile court professionals toward their clients. 

• Defenders should immediately address any inappropriate comments made about their 
clients’ actual or perceived sexual orientation, gender identity, or gender expression in the 
courtroom. If such disrespectful comments are made during a hearing, the defender should 
object on the record. 

                                                           
16 See NAT’L COUNCIL OF FAMILY AND JUVENILE COURT JUDGES ET AL., ACCESS TO JUVENILE JUSTICE IRRESPECTIVE OF SEXUAL 
ORIENTATION, GENDER IDENTITY, AND GENDER EXPRESSION (SOGIE): SUPPORTING LESBIAN, GAY, BISEXUAL, TRANSGENDER, QUEER 
OR QUESTIONING, AND GENDER NON-CONFORMING (LGBTQ-GNC) YOUTH (2017), http://njdc.info/wp-
content/uploads/2017/08/NJDC_SOGIE_Benchcard-1.pdf. 
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• The defender should challenge any disproportionate court responses to consensual sexual 
conduct when the punishment seems based on the youth’s sexual orientation, gender 
identity, or gender expression. 

• Defenders should review all written reports and evaluations for language that pathologizes 
a client’s sexual orientation, gender identity, or gender expression, and ask that the 
language be stricken.  

• The defender should object to admission of evidence that relates to the youth’s sexual 
conduct, sexual orientation, gender identity, or gender expression when it is not relevant to 
the case. 

• The defender should challenge any presumption that detention is best for the young 
person, in light of the jurisdiction’s detention standards (for example, the youth’s safety or 
perceived flight risk). 

• If there is ultimately an order for detention even after making these arguments, the defense 
attorney should investigate whether the detention facility, at a minimum, complies with the 
requirements of the Prison Rape Elimination Act (PREA) Juvenile Facility Standards,17 
and, if not, use that information to further argue for release or transfer to an alternate 
facility. 
 

C. Drafting Proposed Court Orders for the Safe and Appropriate Treatment of LGBTQI-GNC 
Youth 

Note to Trainer  

A Sample Court Order Re: Transgender Youth’s Right to Healthcare in 
Detention is included in the Supplemental Materials that are available 
online at www.njdc.info. Trainers may consider using that Sample Order 
as an example for this training or simply refer participants to it. 

 

• The defender may request a court order from the judge that ensures the privacy and safety 
of youth while they are detained. For instance, transgender youth are entitled to privacy 
while changing clothes, showering, and using the bathrooms.18 The court order should 
generally ensure continuation of health care and respect for a youth’s gender identity. 

o Specific issues to be addressed in the court order may include: 
a. Use of youth’s preferred name (instead of legal name) and pronoun, both 

orally and in a youth’s file 
b. Dress, presentation, and haircuts/hairstyles 
c. Safety and privacy 
d. Placement in boys’ or girls’ unit, rooming, classification 
e. Showers and bathrooms 

                                                           
17 U.S. DEP’T OF JUSTICE, PRISON RAPE ELIMINATION ACT JUVENILE FACILITY STANDARDS (2012), 
https://www.prearesourcecenter.org/sites/default/files/content/preafinalstandardstype-juveniles.pdf. 
18 Id. at § 115.6 
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f. Search limitations (e.g. gender of person to perform the search) 
g. Continuation of medical care related to an intersex condition, gender 

identity, or gender expression (e.g., hormone therapy, medical care 
related to pre- or post-operative gender-affirming surgery) 

h. Medical authorization for such treatment  
i. Transportation to competent healthcare providers not available at the 

facility. 
 

IV. Advocating for LGBTQI-GNC Youth In Detention19 (15 minutes) 

Note to Trainer  

Sexual minority youth are 2-3 times more likely than heterosexual youth to 
be held in custody for more than a year,20 making it critical that juvenile 
defenders understand how to argue against detention and custody for this 
population.   

 

Note to Trainer  

Trainers must be aware of and incorporate any applicable federal, state, 
or constitutional provisions or any anti-discrimination statutes or rules 
from the local jurisdiction to supplement this discussion. 

 

A. Basic Constitutional Rights and Federal, State, and Local Laws: LGBTQI-GNC youth, like 
all youth, have basic constitutional and statutory rights during detention, which include: 

• Right to be Free from Physical, Emotional, and Sexual Abuse. See PREA Juvenile 
Facility Standards § 115.311. See also R.G. v. Koller, 415 F. Supp.2d 1129, 1157 (D. 
Haw. 2006) (finding youth at a correction facility had a liberty interest in personal 
security and well-being that was protected by the substantive guarantees of the Due 
Process Clause of the Fourteenth Amendment); Alexander S. v. Boyd, 876 F. Supp. 
773, 787 (D.S.C. 1995) aff’d in part and rev’d in part on other grounds, 113 F.3d 1373 
(4th Cir. 1997) (Incarcerated youth possessed clearly recognized liberty interest to 
remain free from unreasonable threats to their physical safety.) 

• Right to be Free from Protective Isolation.  See PREA Juvenile Facility Standards § 
115.342(b), (c). See also R.G. v. Koller (citing Fourteenth Amendment Due Process 
rights). 

• Right to Receive Adequate Medical and Mental Health Care. See PREA Juvenile 
Facility Standards §§ 115.335, 115.382. See also R.G. v. Koller, 415 F. Supp.2d 1129, 
1157 (D. Haw. 2006); A.M. v. Luzerne, 372 F.3d 572, 579 (3rd Cir. 2004); Alexander 
S. v. Boyd, 876 F. Supp. 773, 782 (D.S.C. 1995). 

                                                           
19 See THE EQUITY PROJECT, LGBT YOUTH IN JUVENILE COURT: PRACTICE TIPS FOR JUVENILE DEFENDERS (2011), http://njdc.info/wp-
content/uploads/2013/11/LGBT_Youth_in_Juvenile_Court.pdf. 
20 Bianca D. M. Wilson, Disproportionality and Disparities among Sexual Minority Youth in Custody, 46 J. YOUTH & ADOLESCENCE 
1547 (2017). 
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• Right to be Free from Discrimination.  See Fourteenth Amendment, state 
constitutional provisions, or local and state anti-discrimination laws. See also PREA 
Juvenile Facility Standards § 115.342(c). 

• Right to Freedom of Speech and Freedom of Expression. See First Amendment, 
state constitutional provisions, and local and state anti-discrimination laws. 

B. Actions Defenders Can Take to Protect Rights 
• The defender should speak with the client regularly while they are detained to address 

any problems with safety, placement, health care, and/or treatment. With the youth’s 
permission, the defender should contact the facility administrator if the client is having 
any issues. If the facility does not adequately address the problems, the defender 
should go back to court and request an order to remedy the specific problem or, in the 
alternative, to release the client to a safe placement. 

• Transgender youth are often denied their rights. Transgender youth should be able to 
live consistent with their gender identity. While detained, it is essential that such youth 
be able to maintain this consistency to the maximum extent possible.21 
o For instance, if there are gender-specific grooming standards or practices (e.g., 

shaving), the youth should be able to adhere to those practices according to their 
gender identity. 

o The defender should inquire whether particular residential group homes or 
detention facilities have experience housing transgender youth. The defender 
should make sure that the youth will be safe and protected while placed in the 
general population. 

o The defender may request a court order from the judge that ensures the privacy 
and safety of the youth while they are detained. 

• While it is a myth that only members of the LGBTQI-GNC community are HIV 
positive, “[y]oung people institutionalized in foster care and juvenile justice facilities 
are overwhelmingly members of the communities most affected by, and at risk for, 
HIV: low-income youth, youth of color, LGBTQ youth, and survivors of violence and 
other abuse.”22 
o If an LGBTQI-GNC client is HIV positive, the defender should be careful about 

how and to whom they disclose this information (after receiving the client’s 
consent). For example, the defender may ask for an in-chambers conference if the 
court needs to be aware of the youth’s HIV status for a legal reason (e.g., to 
support an argument for release at the detention hearing based on the fact that 
the youth needs access to a specific medical provider or counselor). If a youth is 
placed in a detention facility, any health providers there will likely need to be made 

                                                           
21 See HIDDEN INJUSTICE, supra note 5, at 105-106. 
22 Youth in State Custody, CENTER FOR HIV LAW & POL’Y, https://www.hivlawandpolicy.org/issues/youth-state-custody (last visited 
May 17, 2018). 
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aware of the minor’s ongoing medical needs, but the defender should do what they 
can to ensure that only necessary staff are informed of the youth’s HIV status. 

o It is important to remember that they have the right to be free from verbal and 
physical harassment, and facility staff should not treat the youth differently 
because of their HIV status (e.g., “no hugging” rules are not acceptable unless 
they apply to all youth). Similarly, youth with HIV are entitled to receive medical 
and mental healthcare. HIV status is private medical information that should not be 
shared without the youth’s permission. Conversely, youth should not be required 
to “hide” their HIV status, and should not punish youth for being open about it.23  

 
V. Disposition (15 minutes) 

Note to Trainer  

Trainers should facilitate an interactive conversation with the participants, 
using the following trainer notes, about how sexual orientation, gender 
identity, and gender expression are relevant to disposition, both before 
and during the hearing. 

 

A. Before the Disposition Hearing 
• Unfortunately, many localities and states do not have programs with staff that are 

trained to serve LGBTQI-GNC youth. Jurisdictions that do have such programs often 
cater to LGBTQI-GNC youth in the child welfare system, rather than youth in the 
delinquency system. Further, many localities and states do not have programs 
intended to serve LGBTQI-GNC youth of color, LGBTQI-GNC youth with physical or 
mental differences, LGBTQI-GNC youth in both the welfare and delinquency systems, 
LGBTQI-GNC immigrant youth, etc. 

• The defender should be familiar with community-based programs and resources that 
may be able to provide services for LGBTQI-GNC youth. 

• Defenders who work in areas with few or no LGBTQI-GNC placements or services 
should become familiar with options competent to serve LGBTQI-GNC youth in other 
parts of the state or country, including programs that may not be specifically for 
LGBTQI-GNC youth, but are affirming of all youth, irrespective of their sexual 
orientation, gender identity, or gender expression. Defenders should call programs and 
placements to learn their capacity to serve LGBTQI-GNC clients. They should ask 
whether the program or placement’s non-discrimination policy is inclusive of sexual 
orientation, gender identity, and gender expression, and about the training staff 
receive. 

                                                           
23 See LAMBDA LEGAL, KNOW YOUR  RIGHTS:  LGBTQ  YOUTH   AND  YOUTH   LIVING  WITH  HIV  IN   FOSTER  CARE  AND  JUVENILE  
JUSTICE SYSTEMS (2010), https://www.lambdalegal.org/sites/default/files/publications/downloads/fs_know-your-rights-lgbtq-and-
hiv-youth-in-foster-care_1.pdf. 
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• The defender should then explain to the youth all possible disposition options and ask 
the youth what kinds of services, programs, or placements they would feel most 
comfortable receiving, including whether a placement outside of the jurisdiction is 
something the youth would consider. 

• Dispositions should be developmentally and culturally appropriate and address the 
youth’s strengths and needs. It is important that the defender provide effective 
disposition advocacy for LGBTQI-GNC youth by understanding their individual 
strengths and needs and locating appropriate services. It is important for defenders to 
remember that all LGBTQI-GNC youth are more than their sexual orientation, gender 
identity, or gender expression and that any disposition plan should focus on the whole 
child, incorporating their sexual orientation, gender identity, or gender expression 
appropriately. 

• If evaluations or expert witnesses are necessary for the disposition hearing, the 
defender should make the necessary requests and prepare expert testimony at the 
disposition. Such experts may include social workers or psychologists that are versed 
in LGBTQI-GNC issues, placements, and services, who can testify about the harms of 
certain dispositions. If none are available, the defender may request a meeting with 
the provider to raise awareness about some of these issues, if appropriate, and if your 
client consents.  
 

B. During the Disposition Hearing 
 

• The defender must be able to provide the judge with alternatives to secure placement 
and prepare comprehensive dispositional plans to present to the court. Without 
alternative disposition plans, the court is more likely to order unnecessary detention 
that will not meet the true needs of the client or effectively leverage existing community 
supports. 

• The defender should provide expert testimony and evaluation reports that may 
challenge any recommendations made for unnecessarily restrictive placement or 
probation conditions. These may also be used to challenge harmful treatment services 
that are not accepted medical or mental health practices in the field. 

• If there are no placements available in the defender’s jurisdiction that can actively 
support or address the needs of the youth, the defender should recommend a 
placement that is known to be LGBTQI-GNC friendly, or a placement outside the 
jurisdiction, dependent on the client’s expressed interests. 

 
VI. Post-Disposition (15 minutes) 

Note to Trainer  

The trainer should engage participants in a discussion of post-disposition 
issues that are specific to LGBTQI-GNC youth, including issues related to 
conditions of confinement, post-disposition review hearings and violations 
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of probation, as well as particular reentry considerations that may be 
unique for these clients, such as education, housing, health, employment, 
immigration, and sealing and expungement issues. 

  

• After disposition, defenders should check in with their clients regularly.  
• If a young person is in a secure or non-secure facility, defenders should inquire about 

conditions of confinement and reentry planning. If a young person is on probation, defenders 
should check on their progress toward any court ordered programs or services, particularly 
those that are a condition of their probation. 

o Defenders should file motions for modification of placement based on any concerns of 
discrimination based on sexual orientation, gender identity, or gender expression while 
in custody, such as instances of isolation or administrative segregation, disparate 
applications of sanctions, abuse, or any prohibitions against or punishment of gender 
expression. 

o For substance abuse treatment programs, those that use faith-based narratives may 
be unhelpful or actively harmful for youth who have experienced trauma connected to 
faith communities that were not affirming.24 Additionally, some activities required by 
the court may include gender-specific programming. Defenders should regularly follow 
up with their clients to ensure that the programs in which they are required to 
participate are culturally competent and appropriate for their LBGTQI-GNC clients. If 
programs are disrespectful or harmful, defenders should file motions to modify 
probation. 

o If probation orders require job training or similar programs, defenders should ensure 
that those programs help LGBTQI-GNC clients navigate “practical aspects of getting 
and keeping a job,” including potential discrimination in the workplace and responding 
to questions about their name in applications and interviews, where their legal 
identification provides a different name.25  

o For violation of probation charges and in preparation for probation revocation hearings, 
defenders should investigate whether the violations were due to inappropriately 
imposed conditions of probation based on the client’s sexual orientation, gender 
identity, or gender expression. For example, a condition that a transgender or GNC 
youth attend a school that requires them to dress in a gender conforming manner; or a 
condition to attend a school where previous bullying based on sexual orientation, 
gender identity, or gender expression went unaddressed. 

• All of the barriers to reentry that may exist for youth are often exacerbated for LGBTQI-GNC 
youth. For example: 

                                                           
24 LISA PILNIK ET AL., COALITION FOR JUVENILE JUSTICE ET AL., ADDRESSING THE INTERSECTIONS OF JUVENILE JUSTICE INVOLVEMENT 
AND YOUTH HOMELESSNESS: PRINCIPLES FOR CHANGE 23 (2017), 
https://www.juvjustice.org/sites/default/files/ckfinder/files/FINAL%20Principles%20-%20ns%20final.pdf.  
25 See id.  



32 
December 2018 ©NJDC 

o Potential immigration consequences may be harsher for LGBTQI-GNC youth if they 
risk deportation to a country that is not accepting of their sexual orientation, gender 
identity, or gender expression. 

o Youth may face additional barriers to housing if any court mandated placement 
actively discriminates against LGBTQI-GNC people. 

o When trying to seal or expunge records, if a youth has used name(s) in addition to 
their legal name that are listed in court orders and other documents, it may take longer 
to seal or expunge their record, which can have negative ramifications for education, 
employment, housing, and more. 

o Young people should be given the opportunity, whenever possible, to return to their 
original school, and if they experienced bullying, discrimination, or harassment due to 
their sexual orientation, gender identity, or gender expression, the school may need to 
take steps to ensure a safe environment for them and other LGBTQI-GNC youth.26  

o Defenders should connect clients with culturally competent attorneys who can assist 
with a name and/or gender change on a birth certificate, driver’s license, or other state 
issued identification. Often local civil legal aid programs are capable of appropriately 
handling these types of cases. 
 

VII. Concluding Tips for Representing LGBTQI-GNC Youth (5 minutes) 
• Education is Key: given that growing numbers of LGBTQI-GNC youth are caught in the juvenile 

justice system, juvenile defenders must take time to learn about the needs of and resources 
available to LGBTQI-GNC youth in their community. 

• The defender should be comfortable using LGBTQI-GNC terminology. This shows the client 
that you are familiar with and comfortable discussing sexual orientation, gender identity, and 
gender expression, and helps build better attorney-client rapport. 

• In order to effectively represent clients, defenders should understand biases in the juvenile 
justice system that make LGBTQI-GNC youth (and particularly LGBTQI-GNC youth of color) 
vulnerable to abuse and discrimination,27 as well as justice-system net-widening. 

• Defenders should know and invoke anti-discrimination laws and policies that exist in their 
jurisdiction. 

• Defenders should become familiar with detention facilities and group homes in their jurisdiction 
to assess which placements may be best for LGBTQI-GNC clients, and which placements are best 
for LGBTQI-GNC clients of color or LGBTQI-GNC youth with physical or mental differences. 

• Defenders should stay informed of alternatives to detention for LGBTQI-GNC youth in their 
jurisdiction before detention hearings. 

                                                           
26 See id. 
27 Id. at 118 (citing Barbara Fedders, Coming Out For Kids: Recognizing, Respecting, and Representing LGBTQI-GNC Youth, 6 
NEV. L. J. 774, 775 (2006)). 
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• Defenders should educate themselves on all available resources and programming for their 
LGBTQI-GNC clients, and stay up to date because terminology, resources, and services are 
always changing. 

• Defenders should listen to their LGBTQI-GNC clients, respect their sexual orientation, gender 
identity, gender expression, and preferred pronouns, and advocate for outcomes with which the 
young person is comfortable. 
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VIII.  Forensic Exercises (30 minutes - 1 hour and 40 minutes) 

Note to Trainer  

Forensic Exercise 2 focuses on effectively interviewing an LGBTQI-GNC 
client, and is an optional exercise that depending on the amount of time 
available, and participants’ need for additional practice interviewing 
LGBTQI-GNC clients. Forensic Exercise 3 is directed at helping 
defenders learn how to advocate effectively for their LGBTQI-GNC clients 
at the detention and disposition hearings. The same fact pattern is used 
for both exercises. 

 

A. Forensic Exercise 2 (Optional): Interviewing Ann 

Note to Trainer  
Forensic Exercise 2 is an optional exercise, if participants would benefit 
from additional interviewing practice following Forensic Exercise 1. 

 

Note to Trainer  

For Forensic Exercise 2, the trainer should divide the participants into two 
groups. Members of Group A will play the role of the client, and members 
of Group B will play the role of the attorney. Group A should be provided 
with Confidential Client Information, and Group B should be provided with 
Confidential Attorney Information. The participants should divide either 
into groups of two (one A and one B) or groups of three (one A and two 
Bs). Participants should be given 5 minutes to read the confidential 
information, and 10 minutes to interview the client. During the interviews, 
the trainer should walk around the room and take notes on approaches 
that were effective or ineffective. At the end of the 15 minutes, the trainer 
should bring the entire group together to discuss how the interviews went. 
For the next 15-20 minutes, the trainer should then engage participants in 
an interactive discussion using the questions provided in the Discussion 
Points for Forensic Exercise 2.  

 

CONFIDENTIAL INFORMATION FOR CLIENT 

You are 15 years old. Your family is originally 
from Vietnam, and everyone in the family has 
attained citizenship. You were born Xuan Nguyen 
(pronounced “Shoo-en Win”). However, you have 
gone by Ann Nguyen for the last year or so. You 
have been arrested for solicitation and 
prostitution. You were arrested as a man was 
paying you money for performing sexual acts. 
You are sitting in lock-up waiting to be 
interviewed by your attorney. You hope it is not 
the same attorney you had before, because they 

were not sensitive to your gender identity and 
needs, and refused to call you Ann. You suspect 
that a new attorney will not be any different. 
Therefore, you will not volunteer any information 
about yourself, your family, or your charges 
(although the charges really won’t be the focus of 
the interview). You will, however, answer specific 
questions if asked. 

You have always felt more comfortable as a girl.  

FO
REN

SIC EXERCISE 
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Just over a year ago you saw a YouTube video 
about transgender identity. After finding 
additional resources online, you went to a local 
community-based program called Queer Youth 
Alliance, learned more about what it means to be 
transgender, and met other LGBTQI-GNC youth. 
After some more time with the youth group, you 
began to identify as transgender; you were 
assigned the sex of male at birth but identify as a 
girl. You continued to attend Queer Youth 
Alliance meetings after school for many months 
and found some mentors there. You especially 
liked a woman named Ms. Johnson who was 
particularly warm and supportive. Subsequent to 
your participation at the Queer Youth Alliance, 
you eventually made the decision to start going 
by the name Ann, began wearing traditionally 
“feminine” clothing and accessories, and started 
to grow your hair long. 

Your mother and two older brothers were 
appalled by your decision to come out as 
transgender, and they made no effort to 
understand what it meant to be transgender. 
Over the past year, you repeatedly ran away 
from home because your family was emotionally 
abusive and unsupportive. You do not want to go 
back home. When you were picked up for this 
recent arrest, you were staying with other youth 
who had left or been kicked out of home in an 

abandoned house near where you were trying to 
make some money by engaging in sexual acts in 
exchange for cash. 

You have one aunt who seems to be more 
supportive than your mother and brothers, but 
you are not sure whether she would be willing to 
take you in. You have lost touch with your 
mentors at Queer Youth Alliance and have not 
been there for the last six months because you 
have been focused on surviving. You pretty much 
stopped going to school because you were 
bullied. You know that you are failing all of your 
classes because you never attend. You want to 
go to school, but are afraid. The school 
counselors haven’t been any help, because they 
just separate you from the rest of the students for 
“your own safety,” but that just makes you feel 
more isolated. 

You are currently on probation for a previous 
prostitution charge. You are worried that your 
probation will be revoked and that you will be 
detained. The last time you were detained at the 
juvenile facility, you were beaten very badly by 
the boys in the unit where you were housed. The 
facility staff did nothing to protect you and even 
made jokes about your gender expression. You 
are afraid to go back there. 

 

 

CONFIDENTIAL INFORMATION FOR ATTORNEYS 

Client: Xuan Nguyen (pronounced “Shoo-en 
Win”) 

Charge: Solicitation, Prostitution 
 

While on initial hearing duty on a Monday 
morning, you receive a newly filed petition for a 

15-year-old Vietnamese male youth named Xuan 
Nguyen. Xuan was arrested early that morning 
on solicitation and prostitution charges. Xuan is 
currently on probation for a previous prostitution 
charge. A detention hearing is scheduled for later 
that morning. You must interview Xuan, elicit 
information to use at the upcoming detention 

FO
REN

SIC EXERCISE 
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hearing and prepare your client for what to 
expect at the detention hearing. 

Police Report 

On April 13, at approximately 0200 hours, police 
responded to an anonymous tip that there was a 
young female offering sexual services on the 
corner of Ridge Road and East Street. Police 
arrived at the scene to find a young female 
matching the description from the anonymous 
tipster. The female was in the process of getting 
paid by a customer when police pulled up behind 
the customer’s car. The customer confessed to 
paying the female for sexual services. The 
female was later identified as Xuan Nguyen. 

At the Cellblock 

You go to the cellblock (or detention area) to 
meet and interview Xuan. As you enter the 

cellblock, you notice that there is only one person 
in the holding cell. That young person appears to 
be a woman. You ask the guard where your 
client is, and the guard points to the young 
woman. You approach and introduce yourself. 
Xuan introduces herself as Ann. 

After the interview, think about: 

• What information from your interview 
could be useful in arguing against 
detention? 

• What additional information do you 
need? What steps will you take between 
your client interview and the detention 
hearing? 

• What are your strongest arguments 
against detention?

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

DISCUSSION POINTS 

FO
REN

SIC EXERCISE 

 

Note to Trainer  

The trainer should use the following discussion points to facilitate a 
debriefing of the interview, focusing on what the “attorneys” did well, 
and what could be improved upon. Trainers may also want to refer 
back to the trainer notes and discussion points for Forensic Exercise 
A for additional suggestions regarding interviewing LGBTQI-GNC 
youth. 

 
1. Ann: How did you feel during the interview? Were there things that the attorney did or said that 

made you more or less comfortable? 
2. Attorneys: How did you feel during the interview? What did you find most challenging? What 

approaches did you think were most effective? 
3. Both: Was there ever a breakthrough or breakdown moment? 
4. Ann: Did the attorney get all of the information that you had to provide? What kinds of questions 

or approaches would have helped the attorney get the necessary information? 
5. Ann: What tips do you have for the attorneys in general? (If the conversation is critical, ask them 

to provide examples of positive things the attorneys did.) 

DISCUSSION POINTS 
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B. Forensic Exercise 3: Detention and Disposition Considerations for LGBTQI-GNC 
Youth (30 minutes) 

 

1. Discussion of Detention and Disposition Considerations for LGBTQI-GNC Youth 

Note to Trainer  

The trainer should distribute both the Handout for Forensic Exercise 3 and 
applicable local detention statutes. The participants will have 
approximately 7-10 minutes to review the materials and jot down notes. 
The trainer should then lead the participants in a discussion of the three 
questions posed in the Handout.  

 

 

This exercise involves preparation for a detention hearing for Xuan Nguyen (pronounced “Shoo-en Win”), a 
transgender client. Please read the case materials. As you do so, consider the following: 

1. What information from the case materials could be useful in arguing against detention? 
2. What additional information do you need? What steps will you take between your client interview 

and the detention hearing? 
3. What are your strongest arguments against detention? 

 

FACT PATTERN

Case Summary  

Client: Xuan Nguyen 

Charge: Solicitation, Prostitution 

While on initial hearing duty on a Monday 
morning, you receive a newly filed petition for a 
15-year-old Vietnamese male named Xuan 
Nguyen. Xuan was arrested early that morning 
on solicitation and prostitution charges. Xuan is 
currently on probation for a previous prostitution 
charge. A detention hearing is scheduled for later 
that morning. You must interview Xuan, elicit 
information to use at the upcoming detention 
hearing and prepare your client for what to 
expect at the detention hearing. 

Cellblock 

You go to the cellblock (or detention area) to 
meet and interview Xuan. As you enter the 
cellblock, you notice that there is only one person 
in the holding cell. That young person appears to 
be a woman. You ask the guard where your 
client is, and the guard points to the young 
woman. You approach and introduce yourself. 
Xuan introduces herself as Ann. 

Interview 

You find out that your client was born Xuan 
Nguyen and is 15 years old. However, your client 
has gone by Ann Nguyen for the last year or so. 
Ann is very reluctant to speak with you, and you 

Note to Trainer  

The following fact pattern can be used to engage participants in a 
discussion about preparing for a detention hearing, as well as how to use 
the information gathered for detention during disposition.  
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find out eventually that this is because her last 
defense attorney was not sensitive to her gender 
identity and needs. Ann does not volunteer any 
information about herself, her family, or her 
charges, but you are able to ask pointed 
questions to elicit the following specific 
information about Ann’s background, needs, and 
concerns moving forward with the case. 

Ann has always felt more comfortable as a girl. 
Just over a year ago Ann saw a YouTube video 
about identifying as transgender. After finding 
additional resources online, she went to a local 
community-based program called Queer Youth 
Alliance, learned more about what it means to be 
transgender, and met other LGBTQI-GNC youth. 
After some more time with the youth group, Ann 
began to identify herself as transgender; she was 
assigned the sex of male at birth but identifies as 
a girl. Ann continued to attend Queer Youth 
Alliance meetings after school for many months 
and found some mentors there. Ann specifically 
mentions a woman named Ms. Johnson who was 
particularly warm and supportive. Subsequent to 
her participation at the Queer Youth Alliance, she 
eventually made the decision to start going by 
the name Ann, began wearing girls clothing and 
accessories, and started to grow her hair long. 

Ann’s mother and two older brothers were 
appalled by Ann coming out as transgender, and 
they made no effort to understand what it meant 
to Ann to be transgender. Over the past year, 
Ann repeatedly ran away from home because her 
family was emotionally abusive and 
unsupportive. Ann does not want to go back 
home. When Ann was picked up for this recent 
arrest, she was staying with other youth who had 
left or been kicked out of home in an abandoned 
house near where she was working the streets, 
trying to make some money by engaging in 
sexual acts in exchange for cash. 

Ann does have one aunt who seems to be more 
supportive than her mother and brothers, but she 
is not sure whether the aunt would be willing to 
take her in. Ann has lost touch with her mentors 
at Queer Youth Alliance and has not been there 
for the last six months because she has been 
focused on surviving on the streets. Harassment 
by bullies at school has caused her to have very 
poor school attendance. Ann knows that she is 
failing all of her classes because she never 
attends. She is afraid to go to school, yet she 
hates it when school counselors insist that she 
be separated from the rest of the students for her 
own safety, because it makes her feel even more 
isolated. 

Ann is currently on probation for a previous 
prostitution charge. She is worried that her 
probation will be revoked and that she will be 
detained. The last time she was detained at the 
juvenile facility, she was beaten very badly by the 
boys in the unit where she was housed. The 
facility staff did nothing to protect Ann and even 
made jokes about her gender expression. She is 
afraid to go back there. 

You are eventually provided with the 
following police report: 

On April 13, at approximately 0200 hours, police 
responded to an anonymous tip that there was a 
young female offering sexual services on the 
corner of Ridge Road and East Street. Police 
arrived at the scene to find a young female 
matching the description from the anonymous 
tipster. The female was in the process of getting 
paid by a customer when police pulled up behind 
the customer’s car. The customer confessed to 
paying the female for sexual services. The 
female was later identified as Xuan Nguyen. 
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1. What information from the case materials could be useful in arguing against detention? 

Note to Trainer  

The trainer should ask participants to identify the statutory detention 
factors as they are identifying facts to present to the judge. The 
trainer should stress the importance of getting the client’s permission 
before disclosing sensitive information. There is a Detention 
Argument Chart Handout for this lesson that will help the trainer 
organize the discussion with participants. 

 

Note to Trainer  

In practice, it may not be realistic for defenders to collect all of the 
information included in the following discussion points prior to the 
detention hearing. However, if the client is detained, defenders can 
move to reconsider the detention decision as they gather more 
information, and much of this information can be used at disposition 
making it important that they understand all of the areas discussed. 

 
• Ann’s initiative in going to the Queer Youth Alliance 
• Ann’s participation in programs at the Queer Youth Alliance 
• Ann successfully finding mentors to serve as positive and supportive role models 
• Ann’s self-awareness and independence in making a decision about her identity 
• The emotional abuse Ann suffered from her family 
• Ann is living on the streets (could inappropriately be used to justify detention unless 

defender proposes an alternative) 
• Ann was the victim of bullying at school 
• The inappropriate response by the school to Ann’s issues with bullying 
• The poor treatment and abuse Ann suffered at the detention facility 
• The fact that this is a non-violent offense 
• The fact that this is a “survival” offense 

o Though in many jurisdictions charges may still be called “prostitution” or 
listed that way on the police report, there is a growing movement to redefine 
this language when it comes to young people, acknowledging that there is 
no such thing as a “child prostitute”, based on the legal definition of 
consent. See RIGHTS4GIRLS, http://rights4girls.org/campaign/#learnmore. 
 

2. What additional information do you need? What steps will you take between your client 
interview and the detention hearing? 

Note to Trainer  

It is important to remind participants that they need to get permission 
from Ann before speaking with people about her and her case. The 
defender should take time to explain what steps they would like to 
take and how this might help Ann’s case (both at detention and later 
at disposition). 
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• Information from school: 
o The inappropriate response by the school to Ann’s issues with bullying 
o How was Ann’s attendance, and how were her grades before she started 

to get harassed because of her gender expression? 
o What steps did the school take to protect Ann from bullying and to address 

her needs? 
o You can get this information by: 

 Requesting Ann’s school records (with signed authorization for 
release of records), including: grades, attendance records, 
disciplinary file, counselor reports, and any records documenting 
the decision to isolate Ann from the rest of the students; and 

 Requesting school policies and procedures on bullying and 
responses, as well as policies and procedures on dealing with 
LGBTQI-GNC youth. 

o Find a counselor and ask about the school’s approach to addressing 
sexual orientation, gender identity, and gender expression in general. 

o Talk to counselor, principal, or teacher identified by Ann as being 
supportive about developing a plan to enable Ann to safely and 
comfortably return to school and/or alternate educational opportunities. 
 Note that “alternate educational opportunities may not be 

equivalent to in-school instruction. 
• Information from Queer Youth Alliance: 

o Try to interview Ms. Johnson about Ann’s participation in the program 
(including details on type of programming, time commitment, etc.), Ann’s 
strengths, future programming opportunities, renewing mentorship, etc. 

o Ms. Johnson or another staff member might be able to identify other 
organizations/programs in the community that might be appealing to Ann 
and the court. They may also be able to recommend providers/programs 
for family counseling. 

• Other community support: 
o Generally, the defender should identify and compile a list of potential 

community providers who may be able to provide services specifically for 
LGBTQI-GNC youth (e.g. mental health professionals if Ann is interested 
in these service, medical providers if Ann is interested in physical 
transition, as well as LGBTQI-GNC-competent community-based programs 
in the local community). To determine whether a community program is 
competent to serve LGBTQI-GNC youth, the defender may want to call 
and request any nondiscrimination policies, ask about any training staff 
receive, and/or visit the program. 

o TIP: This is the kind of thing a defender can do in advance and use over 
and over for multiple clients. 
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o Investigate other potential sources of programs/organizations that may be 
helpful to Ann. For example, there may be a Vietnamese youth group that 
serves or is sensitive to the needs of LGBTQI-GNC youth. 

o In future interviews with Ann, as a way to engage her with a supportive 
community, the defender could inquire as to activities that Ann enjoys and 
investigate programs that may provide Ann with structured activities in a 
caring environment. 

• Family: 
o Interview mother and talk to her about Ann’s need for her support and the 

dangers of detention (as well as living on the street). If the mother is open, 
be prepared to offer suggestions for family counseling. If she is hostile, be 
prepared to use this information at the detention hearing. 

o Try to locate Ann’s aunt and see if she would be willing to take Ann in. 
o It is important for the defender to explore all adults in Ann’s life, including 

those outside the immediate family, who may be willing to take her in 
pending trial in this matter and after the case concludes. Could the mentor 
be a viable alternative placement? 

• Information from detention facility: 
o Request records from Ann’s last stay there, including medical and 

disciplinary records to support her claim of being beat up. 
o Request policies and procedures relating to LGBTQI-GNC youth detained 

in the facility. 
o Interview staff members about their policies toward LGBTQI-GNC youth. 

Even though Ann said staff failed to protect her and made jokes about her, 
the defender may be able to locate a sympathetic staff member. In 
addition, disparaging comments from the staff can also help demonstrate 
to the court why detention is inappropriate. 

o Search civil court records and/or submit a state public records request for 
complaints relating to mistreatment of LGBTQI-GNC youth in the facility. 

o Remember: Hearsay is permissible in detention hearings, so the defense 
can raise these concerns, even if they haven’t been verified. The defense 
can report what the client has told them (if the client agrees). Probation, 
court services, or even the judge may have records that reflect this. Even if 
the judge wants more definitive proof, at least the defender has previewed 
the argument, so the judge isn’t surprised if the lawyer files a motion to 
reconsider detention when they obtain that proof. 

• Investigate alternatives: 
o Determine whether there is shelter care or another facility where Ann could 

have safe housing. 
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2. Mock Detention Argument  

Note to Trainer  

If time allows, the trainer may opt to ask participants to present a mock 
detention argument – individually or as a group – that uses the 
information elicited in the previous discussion.   
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DISCUSSION POINTS 

o Check into whether the case could be converted to an abuse and neglect 
case if Ann’s family continues to reject her, if this is something Ann is 
interested in. 

o Determine whether Ann would be eligible for “independent living” status. 
• Probation: 

o If Ann has a probation officer, talk to them about Ann’s compliance, 
behavior, needs, and strengths. Try to determine whether the Probation 
Officer attempted to help Ann find alternatives to living at home and/or 
other sources of support. 

 

 

 
• The defender should make general arguments against detention (for example, Ann 

is not a flight risk; Ann is not dangerous or likely to commit another crime) and 
address issues specific to sexual orientation, gender identity, or gender expression 
as applicable to those legal concepts.  

• The defender should start the argument by focusing on Ann’s strengths and positive 
qualities. 

• Since Ann does not have an accepting mother, the defender should be prepared to 
argue for alternative placements. The Queer Youth Alliance may be a great 
resource for community-based alternative placements for Ann should her aunt or 
another family member be unwilling to take her in. 

• The defender should also note that there may be a potential neglect case here. 
Ann’s mother is abusive, which caused her to repeatedly run away. The defender 
should keep this in mind when making detention arguments in front of the judge. 
Defenders should encourage the judge not to use Ann’s history of running away as 
a basis for flight risk supporting detention. (Of course, the defender should not 
initiate formal neglect proceedings if the client does not want to pursue that 
approach.) 

• The defender should explain to the judge that Ann’s poor school performance and 
attendance is due to an abusive home environment, abuse and harassment at 
school, and the lack of educated school personnel on sexual orientation, gender 
identity, or gender expression. If placed in a supportive environment, Ann has the 
potential to thrive academically. 

• The defender should contextualize Ann’s prior arrest and adjudication for prostitution as 
largely due to her family’s rejection of her gender identity. No longer welcomed in her  
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family’s home, Ann had few other choices for survival and obtaining life’s necessities. 
This past record should not be used as a basis for detention, especially given that 
children do not have the legal capacity to engage in prostitution. 

• The defender should also argue that detention would cut Ann off from the community 
completely, eliminating the possibility of further cultivating her positive relationship with 
the mentor at Queer Youth Alliance. Community connections are especially important to 
young people like Ann who have no emotional support from family and are at a higher 
risk of experiencing depression and substance abuse. 

• With the client’s permission, the defender should inform the judge of the youth’s 
transgender identity and educate them on the high risk of abuse for LGBTQI-GNC 
youth in detention facilities. See ALLEN J. BECK ET AL., BUREAU OF JUSTICE STATISTICS, 
SEXUAL VICTIMIZATION IN JUVENILE FACILITIES REPORTED BY YOUTH, 2012, 
https://www.bjs.gov/content/pub/pdf/svjfry12.pdf. The defender should address Ann’s 
safety concerns if she were detained, given that transgender youth are too often targets 
of increased abuse and violence in detention facilities. To further support this argument, 
the defender can point to Ann’s past mistreatment and abuse while detained at the local 
juvenile facility as well as the insensitive staff to persuade the judge against detention 
and towards an alternative placement. 

➢ Note: In other cases, if the client does not want their parents or others 
in the court to know that they are LGBTQI-GNC, but you think it is 
important for the judge to know and the client consents, the defender 
may ask the judge to have a discussion in chambers or at the bench. 

➢ Caution: The defender should avoid treating Ann’s gender identity as 
a deficit. 

• As with all clients, the defender should always argue for the least restrictive 
environment should the court be inclined to detain Ann. 

Mock Argument 

• Give the participants 5 minutes to prepare a detention argument individually or as a 
group. If they prepare individually, they can be asked to present part or all of the 
argument. If they prepare the argument as a group, then they should divide the 
argument amongst themselves (e.g., one person addresses school issues, one 
addresses safety of detention center, etc.). 

• Allow each participant to deliver a 3-4 minute argument and the trainer should give 1-2 
minutes of feedback. If you have 6 participants at 5 minutes per participant (for both 
argument and feedback), that is a total of 30 minutes.  

• The trainer’s feedback should focus on whether the defender was appropriately 
respectful of the client (e.g., addressed her as Ann; did not frame Ann’s transgender 
identity as a deficit for her; did not minimize the effects of the bias and mistreatment 
Ann has suffered, etc.) and how the defender framed the issues (needing to ensure  
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Ann’s safety; contextualizing Ann’s behavior, etc.).  
• The defender should try to tie their arguments to the statutory detention factors.  
• If time remains, the trainer may choose to lead the group in an interactive discussion 

about the arguments. What seemed to be strongest/weakest? What additional 
information would have been helpful? 
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Notes 

 
 
 
 

 


