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JTIP Unit I: Introduction to Juvenile Defense
Lesson 2, Role of Juvenile Defense Counsel  (2.5 Hours)

BEFORE YOU BEGIN 

As trainers prepare for this Lesson, it is essential to read through the Coordinator and Trainer’s Guide. The 
Coordinator and Trainer’s Guide has important information, such as recommendations for facilitating sessions, 
strategies for using the Forensic Exercises, suggestions for organizing group work, tips for offering feedback 
to participants, and details about how this Lesson fits into the overall JTIP training. Also, it is important to 
note that this Lesson is written from a general, national perspective. Therefore, it is necessary for trainers to 
integrate local statutes, rules, and case law into the Lesson in advance and ensure that the Forensic Exercises 
and Handouts are adjusted as needed. If you have any questions or would like more information on this or 
other Lessons, please contact NJDC at (202) 452-0010.

Overarching Goal
Juvenile defender will understand ethical obligation to represent clients’ expressed interests and ensure that their 
rights are sufficiently protected and advanced throughout the life of the case. 

Objectives
Juvenile defender will:

•	 Understand how case law, local rules, American Bar Association Model Rules of Professional Conduct (“ABA 
Model Rules”) and National Juvenile Defense Standards dictate ethical obligations of juvenile defense counsel;

•	 Appreciate how the role of a juvenile defender is similar to and different from that of an adult defender;

•	 Know the concrete duties and responsibilities of defense counsel in delinquency cases;

•	 Be cognizant of challenges associated with a youth’s parents/guardians in a delinquency case, and understand 
the need to maintain loyalty to the youth and his or her stated interests;

•	 Understand the full scope of representation on behalf of a client in a delinquency case; and

•	 Understand the distinction between a defender’s ethical duty and the ethical duty of a Guardian ad Litem.
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Training Materials:
•	 Forensic Exercise: Role of Juvenile Defense Counsel

•	 State/Local Attorney Practice Standards (trainer to provide copies of local Attorney Practice Standards and/or 
corresponding state statutes if they exist)

•	 Summary of Key ABA Model Rules Handout 

•	 Bibliography

Supplemental Materials:
•	 NatioNal	JuveNile	DefeNDer	CeNter,	role	of	JuveNile	DefeNse	CouNsel	iN	DeliNqueNCy	Court	(2009), http://www.njdc.

info/pdf/role_of_juvenile_defense_counsel.pdf.

•	 ameriCaN	CouNCil	of	Chief	DefeNDers	&	NatioNal	JuveNile	DefeNDer	CeNter,	10	Core	PriNCiPles	for	ProviDiNg	quality	DeliN-
queNCy	rePreseNtatioN	through	iNDigeNt	DefeNse	Delivery	systems	(2005), http://www.njdc.info/pdf/10_Principles.pdf.
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Trainer’s Overview

Note To Trainer

This training is best taught by facilitating an interactive discussion using the Forensic Exer-
cise. Depending on the amount of time allotted for this training, the trainer can deliver either 
one or two parts of the Forensic Exercise.

The participants will learn the substantive material as they answer the questions presented 
in the Forensic Exercise. The Trainer and Discussion Points provide the substantive discus-
sion that must be covered with the participants during the Forensic Exercise. The trainer 
should make sure answers to questions in the Forensic Exercise are accurate and thoroughly 
explained. 

The trainer should also make sure to highlight practical tips, such as the importance of 
establishing boundaries with clients and how to avoid burning out. 

I. Forensic Exercise: Role of Juvenile Defense Counsel Part 1 (1 hour)

•	 The trainer should distribute Part 1 of the Forensic Exercise, and allow 10 minutes for participants to read the 
fact pattern and begin to think about the corresponding questions.  

•	 The trainer should move through the questions in Part 1 one at a time, allowing the participants to answer 
aloud and respond to one another. Often differing opinions will surface among the participants.  

•	 The trainer should then provide the final analysis, being sure to highlight the relevant case law and rules of 
professional conduct.

II. Review Questions (20 minutes) 

•	 At the end of the training related to Part 1, the trainer may close with a series of review questions to summa-
rize key learning points. For example:

 ° Is the role of juvenile defense counsel the same or different from that of an adult criminal defense attor-
ney? How would you define the role of juvenile defense counsel?

 ° What role does the parent play in directing the course of representation for a youth in a delinquency case?

 ° What are the key components of any attorney-client relationship?

III. Forensic Exercise: Role of Juvenile Defense Counsel Part 2 (50 minutes)

•	 If there is time, the trainer should distribute Part 2 of the Forensic Exercise and allow the participants an ad-
ditional five minutes to read the fact pattern and begin to think about the questions.

•	 Part 2 introduces the participants to issues of competence and cognitive difficulties associated with represent-
ing youth.  

•	 The trainer should move through the questions in Part 2 one at a time, allowing the participants to answer 
aloud and respond to one another. Often differing opinions will surface among the participants.  

•	 The trainer should then provide the final analysis, being sure to highlight the relevant case law and rules of 
professional conduct.
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IV. Systemic Role Confusion (20 minutes)

•	 If there is additional time, the trainer may also facilitate a discussion about systemic confusion over the proper 
role of juvenile defense counsel. For example, the trainer may pose the following questions: 

 ° Is there role confusion in your jurisdiction? Are other stakeholders in the jurisdiction confused about the 
juvenile defense attorney’s role? 

 ° What strategies might you implement to ensure that other stakeholders understand the proper role of 
juvenile defense counsel? 
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Trainer Notes
I. Forensic Exercise: Role of Juvenile Defense Counsel Part 1

Note To Trainer
The trainer should distribute Part 1 of the Forensic Exercise.  Participants should be given 10 
minutes to read the following fact pattern. The trainer should then lead participants through the 
series of questions and answers that follow the fact pattern using the Discussion Points below.  

PART 1 – FACT PATTERN
You have been appointed to represent Charles, a 15-year-
old boy who has been charged with Possession with Intent 
to Distribute cocaine. Charles was arrested at the intersec-
tion of 1st and Main Streets. This is Charles’s first contact 
with the juvenile justice system, and on the day of his ar-
raignment, Charles identifies his father as his guardian. 
The youth is released to the custody of his father with the 
condition that Charles not engage in any criminal activity, 
abide by curfew, stay away from a one-block radius of 1st 
and Main Streets and attend school regularly. 

During your first post-arraignment interview with Charles – 
which he insisted be done at a McDonalds – you see that 
Charles has a black eye. Charles tells you that his mother 
died in childbirth and that Charles was actually raised by 
his aunt and his older sister. He admits to you that he lied 
about his father being his legal guardian because he did 
not want to tell his aunt about the arrest. Charles insists 
that you not contact his aunt or his sister and tells you 
that he will be living with his father. Charles has been in 
increasing conflict with his aunt and sister who recently 
discovered that he has been skipping school to hang out 
with his father. Charles loves his aunt and sister very much, 
and this is the first time he has had any conflict with either 
of them. He admits that he is very sad about that.

With a release signed by Charles and his father that they 
gave you at the arraignment, you also obtain a copy of 
Charles’s school records and begin to review Charles’s 
social history. You learn that up until the start of the 
prior academic year Charles was an A-B student, had al-
most perfect attendance and was clearly college-bound. 
Teachers described him as obedient, polite and respectful 
at school and reported that he was a star on the track 

team. This academic year, Charles has missed many days 
of school, never showed up for the first day of track prac-
tice despite repeated calls from the coach and is failing 
all classes due to mandatory attendance policies.

Your client gives you permission to meet with his father. 
You make an appointment with the father who is very 
nice on the phone. When you arrive, Charles’s father is 
not home but the father’s girlfriend is there, and she is 
obviously drunk. The girlfriend tells you that she knows 
you are Charles’s lawyer and that his father will be back 
in a little while. As you sit down to wait for the father 
to return, the girlfriend begins telling you that Charles’s 
father is at his “other house up on Main Street.” During 
the conversation, it becomes clear that the father runs 
a crack house. When you ask the girlfriend how Charles 
and his father get along, you learn that the father has re-
cently coerced Charles into selling drugs. The night after 
Charles got arrested, his father punched him “for getting 
caught by the police.” The girlfriend says that the father 
“likes to beat up on Charles to make him a man, but it’s all 
in love.” She tells you that the father calls Charles a “fag” 
for running track and describes the father as Dr. Jekyll in 
one minute and Mr. Hyde the next.  

When Charles’s father gets home, he tells the girlfriend to 
go to the bedroom. When he talks to you he is very nice, 
but he tells you that you really don’t need to meet with 
Charles anymore because he knows what is best for his 
son and will be telling you how to handle the case. He 
then tells you that his son will be pleading guilty and will 
be living with him.  

Despite the father’s admonition, you go out and find your 
client again: on the corner of 1st and Main Streets. You 
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remind him about the stay-away order and carefully ask 
him about his relationship with his father. He tells you 
everything is great. You also ask him if his father has ever 
hit him. He very calmly tells you “no,” his father has never 
hit him. When you ask him about the black eye, he tells 
you he got into a fight with a kid at school. It is clear that 

Charles loves his father, strives for his attention and is 
intensely loyal to him. He also tells you that you should 
call his father if you want any more information about the 
case and that you don’t need to investigate the allega-
tions in this case because he will be pleading guilty.
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Note To Trainer The trainer should facilitate a discussion as follows about the fact pattern in Part 1.

1.  Have you violated any ethical rules by going out to find your client, Charles, despite the father’s 
instruction not to? 

Answer: No. The role of juvenile defense counsel is to represent the expressed interests of the youth, not 
the parents’ interests. The lawyer should not fall into the trap of parent-directed advocacy even if the lawyer 
respects the parents’ right to raise their children however they wish.  

A. Due Process Right to Counsel

•	 The United States Supreme Court held in In re Gault, 387 U.S. 1 (1967), that youths facing poten-
tial incarceration have the right to counsel under the Due Process Clause of the United States 
Constitution. Counsel would assist the youth “to cope with problems of law, to make skilled 
inquiry into the facts, to insist upon regularity of proceedings, and to ascertain whether he has a 
defense and to prepare and submit it.” Id. at 36.

B. Client with a Diminished Capacity (including youth)

•	 When a client’s capacity to make adequately considered decisions in connection with a represen-
tation is diminished, whether because of minority, mental impairment or some other reason, the 
lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the 
client. moDel	rules	of	Prof’l	CoNDuCt	r1.14(a) (2010) (emphasis added).

C. What does it mean to have a “normal” client-lawyer relationship? What are the obligations an at-
torney has to his client (child or adult)?

•	 Competent (knowledgeable, skillful, prepared) representation. Id. at R. 1.1.

•	 Zealous advocacy. Id. at R. 1.2.

•	 Diligence and promptness. Id. at R. 1.3. 

PART 1 – DISCUSSION POINTS
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•	 Communication with client. Id. at R. 1.4 (thus cannot withhold information from client regarding 
problems with government’s case)

•	 Confidentiality. Id. at R. 1.6.

•	 Independence and loyalty. Id. at R. 1.7.

•	 Candor to client. Id. at R. 2.1.

Practice Tip

Goals in establishing a trusting attorney-juvenile client relationship are the same as an 
adult-client relationship.

2.  What if you had been hired by Charles’s father, rather than having been appointed by the court? Have 
you now violated any ethical duties in talking to Charles over the father’s objection?

Answer: The lawyer’s role and obligations to the youth would not change if the lawyer was paid by the parent 
rather than appointed by the court.  

A. Conflict of Interest: Current Clients – Specific Rules1

•	 A lawyer shall not accept compensation for representing a client from one other than the 
client unless:

 ° (1) the client gives informed consent;

 ° (2) there is no interference with the lawyer’s independence of professional judgment or with 
the client-lawyer relationship; and

 ° (3) information relating to representation of a client is protected as required by Rule 1.6.

Note To Trainer

If there is enough time, the trainer should engage in a role-play exercise by splitting 
the participants into two groups. Group A will play Charles’s father and Group B will 
play Charles’s defender. Each member of Group A should find a partner in Group B and 
simulate the scenario laid out in Question #2.

3. Can you talk to Charles’s aunt/sister?

Answer: You are bound to maintain the confidences of your client. The rule on client confidentiality includes 
both attorney-client communications as well as client secrets.  “Client secrets” include information you learned 
not only from your client, but also from other sources during the course of your representation.

A. Confidentiality of Information2

•	 (a) A lawyer shall not reveal information relating to the representation of a client unless the client 
gives informed consent, the disclosure is impliedly authorized in order to carry out the representation 
or the disclosure is permitted by paragraph (b).

 1 Model Rules of Prof’l Conduct R. 1.8(f) (2010).
 2 Id. at R. 1.6(a)-(b)(1).



JTIP  Unit I: Introduction to Juvenile Defense8 

•	 (b) A lawyer may reveal information relating to the representation of a client to the extent the 
lawyer reasonably believes necessary: (1) to prevent reasonably certain death or substantial bodily 
harm;….

4. Suppose that Charles’s aunt and sister call Charles’s school in an effort to locate him and find out if he 
is okay. The school tells them that you have visited the school to meet with Charles, and they give out 
your phone number. What do you do/say when the aunt calls and wants to know who you are and why 
you have been visiting her nephew at school?

Answer: For some, this question may appear to create a tension between client confidentiality (ABA Model Rule 1.6) 
and a lawyer’s duty of candor to others (ABA Model Rule 4.1). ABA Model Rule 4.1, however, does not trump Rule 1.6, 
so you should still not disclose the nature of your relationship with Charles unless he gives you permission.  

A. Truthfulness in Statements to Others3 

•	 In the course of representing a client a lawyer shall not knowingly:

 ° (a) make a false statement of material fact or law to a third person; or 

 ° (b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assist-
ing a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

5. Can you (must you) tell the court that Charles lied about his father being his legal guardian?  

Answer: This question raises a tension between the lawyer’s duty of candor to the tribunal and the lawyer’s 
duty of loyalty and confidentiality to the client. On the one hand:

A. Candor to the Tribunal states that:4

•	 A lawyer shall not knowingly: 

 ° (1) make a false statement of fact or law to a tribunal or fail to correct a false statement of mate-
rial fact or law previously made to the tribunal by the lawyer. . . (3) offer evidence that the lawyer 
knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered 
material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable 
remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to 
offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer 
reasonably believes is false. 

 ° On the other hand, you are bound to maintain the confidences of your client. 

B. Confidentiality of Information states that:5  

•	 (a) A lawyer shall not reveal information relating to the representation of a client unless the client 
gives informed consent, the disclosure is impliedly authorized in order to carry out the representa-
tion or the disclosure is permitted by paragraph (b).   
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 3 Id. at R. 4.1.
4  Id. at R. 3.3 (emphasis added).
5  Id. at R. 1.6 (emphasis added).
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•	 (b) A lawyer may reveal information relating to the representation of a client to the extent the 
lawyer reasonably believes necessary:

 ° (1) to prevent reasonably certain death or substantial bodily harm;

 ° (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in 
substantial injury to the financial interests or property of another and in furtherance of which the 
client has used or is using the lawyer’s services;

 ° (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another 
that is reasonably certain to result or has resulted from the client’s commission of a crime or 
fraud in furtherance of which the client has used the lawyer’s services;

 ° (4) to secure legal advice about the lawyer’s compliance with these Rules;

 ° (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer 
and the client, to establish a defense to a criminal charge or civil claim against the lawyer based 
upon conduct in which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer’s representation of the client; or

 ° (6) to comply with other law or a court order. 

C. This case is complicated for several reasons. First, you – the lawyer – never made any affirmative rep-
resentations about Charles’s guardian status, so you do not have any obligation to correct your own 
misstatement. Second, because you cannot talk to the aunt/sister, you do not have any true under-
standing about Charles’s legal status and the legal dynamics between each of the family members.  
 
Although you cannot affirmatively represent to the court (in writing or orally) that Charles has been 
“raised by his father” if you are certain that is not true, you probably cannot affirmatively correct 
Charles’s misrepresentation without violating his confidences under ABA Model Rule 1.6, unless one 
of the exceptions listed in Rule 1.6(b) applies. If you are asked directly by the judge about Charles’s 
legal status in this case, you may say that you have not been able to gather or verify information 
about the legal status. However, in some cases, you may have a duty to speak if silence is understood 
as agreement.

6.  Can you report the abuse to a child abuse hotline? Can you have your intern place an anonymous call 
to a child abuse hotline? Does it matter that Charles denies any abuse by his father and insists that he 
wants to live with him?

Answer: You cannot call the Child Abuse hotline if Charles does not want you to, as implied by his denial of 
abuse and insistence that he wants to remain with his father.

Note To Trainer

Trainer should confer with state law about who is a mandated reporter (especially 
relevant for social workers on the defense team) AND convey to participants the 
importance of ensuring that the client understands the confidentiality or lack thereof 
with regard to mandatory reporting.
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A. It is important for the defender to understand the difference between a Guardian ad Litem 
(“GAL”) and a defense attorney. While the GAL is generally appointed as an officer of the court 
to act in the best interests of the child, the defender is required to follow the stated interests of the 
child. Moreover, while the GAL is generally bound under mandatory reporting obligations to report 
abuse, the defender is not and should not be a mandatory reporter. In some jurisdictions, the defense 
bar is also appointed to serve as a GAL in the same case. Although dual appointment as GAL and de-
fense attorney may be permissible by law, it creates an inherent conflict and defenders should oppose 
these dual appointments. In any case in which the lawyer is appointed as defense counsel, the lawyer 
is bound to follow the “normal” client-lawyer relationship discussed in Question #1 above.

B. This hypothetical presents a classic best-interests-of-the-child versus expressed-interests-of-the-child 
tension. Notwithstanding our desire to help Charles, we are bound to approach this case and interact 
with this client in the same way we would if we were representing an adult. (See obligations of counsel 
set forth in Question #1).  You also cannot use someone else (i.e., your intern) to do something that the 
rules prohibit you (the lawyer) from doing.  

7.  It is clear that Charles will have difficulty complying with conditions of release if he continues to re-
side with his father, because his father is interfering with school attendance and insisting that Charles 
continue to sell drugs around 1st and Main Streets. You know that Charles loves and misses his aunt 
and sister and believe that it would be “best” for him to live there. What can you do about it?

Answer: You can (and probably should) advise and encourage Charles to talk to his aunt and sister and return 
to live with them. A lawyer’s advice and/or encouragement, however, should not be so overbearing as to 
interfere with Charles’s right to independent choice. A defender’s duties to the client require that the defender 
inform clients of all of the options and help the client understand and choose between each of the options. At 
the end of the day, however, counsel must follow Charles’s expressed interests.

A. Advisor6

•	 In representing a client, a lawyer shall exercise independent professional judgment and render can-
did advice. In rendering advice, a lawyer may refer not only to law but to other considerations such 
as moral, economic, social and political factors that may be relevant to the client’s situation.

B.  Maintaining the role of juvenile defense counsel is especially important when addressing ancillary is-
sues like school, family or mental health. While the juvenile defender will often have to address these 
issues, he or she must always do so through the lens of advancing the client’s interests.

8.  It is also clear that Charles would benefit from counseling and therapy, but he tells you he doesn’t want 
to go, because he knows that his father will call him a “fag” again. Can you ask the court to order it?

Answer: You can only ask the court to order it if Charles gives you permission. You can encourage him to allow 
you to request, or at least not oppose the probation officer’s request, for counseling or therapy. You also should 
work creatively to identify and provide Charles with any detailed information you can about how to obtain coun-
seling without the court’s intervention, and if you think it is appropriate, even advise or encourage Charles to get 
help – from his aunt, from his sister, from a counselor or teacher at school, from a local mental health clinic, etc.

6 Id. at R. 2.1.
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9. Can you investigate the factual allegations in this case?  

Answer: Yes. In fact, you must.

a. What if you decide to conduct some preliminary investigation and come to believe that there is a very 
clear Fourth Amendment violation in this case? What do you say when Charles tells you that his father 
told him to plead guilty?

Answer: You need to tell Charles that he has a good chance of beating these charges, and you need to assure 
him that you will zealously fight the charges if he directs you to do so.

A.  When a youth relies heavily on the misguided advice of his parent, the lawyer should remind the 
youth that he has the right to make his own decisions in the juvenile case.  The lawyer should help 
Charles talk through his underlying reasons for deferring to his father and then re-direct Charles’s 
attention to the strengths and weakness of the case. The lawyer may find that Charles’s decision 
is motivated by a well-considered and selfless loyalty to his father, by moral or religious views that 
require him to admit fault and take responsibility for his own actions or by a legitimate and well-
thought-out desire to avoid financial or other consequences for his father. Charles, on the other hand, 
may discover that his father’s advice is well-intentioned, but simply ill-informed.  

B. As a side note: evidence of physical abuse or extreme mental duress by a parent may in some cases 
render the youth’s decision incompetent. In these circumstances, a lawyer can take protective action, but 
measures of this nature should be approached with extreme caution – so as not to compromise the 
expressed legal interests of the client, violate the client’s confidences or bring greater harm to the client.

•	 Client with Diminished Capacity, Taking Protective Action, Comment [5] and [7]7 

 ° If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other 
harm unless action is taken, and that a normal client-lawyer relationship cannot be maintained as 
provided in paragraph (a) because the client lacks sufficient capacity to communicate or to make 
adequately considered decisions in connection with the representation, then paragraph (b) permits 
the lawyer to take protective measures deemed necessary. Comment [5].

 ° If a legal representative has not been appointed, the lawyer should consider whether  
appointment of a guardian ad litem, conservator or guardian is necessary to protect the client’s 
interests. Comment [7].

b. If your client refuses to talk to you about the Fourth Amendment issue, do you go talk to the father and 
let the father decide how to proceed? 

Answer: This is especially difficult when you fear that the father does not have Charles’s best interests at 
heart or does not have an appreciation for the consequences of a juvenile adjudication. But if the client has 
given you permission to talk to his father, you might meet with the father and convince him of the viability of 
the Fourth Amendment motion.

7 Id. at 1.14 cmt. 5,7.
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II. Review Questions 

After going through all of the questions in Part 1, the trainer may review the role of the juvenile defender with a series 
of questions aimed at summarizing key learning points. For example:

 ° Is the role of juvenile defense counsel the same or different from that of an adult criminal defense attor-
ney? How would you define the role of juvenile defense counsel?

 ° What role does the parent play in directing the course of representation for a juvenile in a delinquency case?

 ° What are the key components of any attorney-client relationship?

III. Forensic Exercise: Role of Juvenile Defense Counsel Part 2 

Note To Trainer

The trainer should distribute the Part 2 of the Forensic Exercise. Participants should be given 
5 minutes to read the following additional facts regarding Charles’s case. The trainer should 
then use the Discussion Points to lead participants through the series of questions that fol-
low the fact pattern.

PART 2

Assume the facts are the same as in the Part 1 hypo-
thetical with the following changes:

A. Charles is 12 years old.  

B. At your first post-arraignment interview, Charles 
is very interested in his food. He tells you he 
loves Big Macs and that he wishes he could eat 
at McDonalds every day. He also tells you that he 
is an orphan. You follow-up by asking about his 
dad. His response is that he is an orphan because 
his mom died when he was born. She was, he 
tells you matter-of-factly, a junkie, and he, he 
also says matter-of-factly, was born addicted to 
crack. That’s why he acts so “crazy.” According 
to him, however, now he is just addicted to Big 
Macs. When you continue to ask about his father, 
Charles tells you that he was raised by his aunt 
and his sister. When asked, he said he has been 
living with his father for the last year. When 
asked how that came about, he tells you that his 
aunt got mad at him about school. In response to 
your questions, he tells you that he got kicked out 
of school for fighting. He started staying with his 
father because there was no one home during the 

day, because his aunt and sister both worked. He 
used to go back to his aunt’s house at night but 
then he just stopped doing that. He also says that 
he wishes he could stay with them again. When 
you ask why he can’t, he shakes his head and 
says, “I just can’t.” He also asks you not to tell 
his aunt that he is in trouble. When you explain 
what the dispositions are that the court could 
impose if he is found delinquent, he just sighs 
and says, “I’ll just have to do what I have to do. 
Can I get dessert?” 

C. Your review of Charles’s school records shows 
that he is listed as a sixth grader at the local 
middle school. He has an Individualized Education 
Program (IEP) that shows he has been educated 
in a special classroom for children with severe 
learning disabilities for the past three years. He 
has central and auditory processing problems and 
has ADHD. His file shows numerous disciplinary 
referrals and notations that he has problems with 
peers and authority figures. Behavioral inter-
vention plans apparently were unsuccessful in 
improving his behavior. Notes also suggest that 
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he has been prescribed medications to address 
the ADHD, but that teachers believe that he did 
not receive medication on a regular basis. In fifth 
grade, he had a very high absentee level. He was 
expelled from school in September of this year 
for the remainder of the year for bringing a pock-
etknife to school. The knife was discovered when 
his pants pocket was ripped while he was fight-
ing with another child a month before he was ar-
rested for the current charge. The school records 

show that a home-based instructor was assigned 
to provide him with educational services but that 
the instructor had never found anyone at home 
when he went to Charles’s aunt’s house to meet 
with him. His aunt has not responded to follow-
up letters sent by the school. An I.Q. test done 
three years before when he was found eligible 
for special education services placed Charles’s 
I.Q. at 80.

1.  Do these facts raise any special concerns for you about Charles’s competence to stand trial? 
What facts led you to question his competency? 

Answer: Yes, based on the facts, the lawyer may doubt Charles’s capacity to stand trial in his delinquency 
case. These facts include, among other things: 

•	 Charles’s description of himself as being a “crack baby” and as a result acting “crazy”

•	 School records indicating that Charles has severe learning disabilities, auditory problems and 
ADHD 

•	 Charles’s IQ of 80

2.    If you think Charles might not be competent, is there information you could/should gather before 
you make any decisions about what steps to take next?

Answer: Yes. Issues of competence and poor communication between the lawyer and the child does not give 
the lawyer free reign to simply act in the best interests of the child or to look to parents to make decisions on 
behalf of the child.

A. If your client has some difficulty communicating, as the lawyer you should do everything possible to 
enhance the client’s comprehension, communication and decision-making skills:

•	 The lawyer must allocate sufficient time for thorough and effective interviewing and counseling.  

•	 The lawyer should build rapport with the child over time, engage the child in a one-on-one, age-
appropriate dialogue and repeat information as many times as the child needs to hear it.  

•	 Lawyers may gather more accurate and complete information during interviews by starting with 
broad open-ended inquiries followed by narrow questions designed to elicit detail. 

•	 The lawyer might also provide relevant and accessible examples and use simplified charts to help 
the client visualize the pros and cons of a contemplated course of action.

PART 2 – DISCUSSION POINTS
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B. If you still have concerns after exhausting every effort to help your client understand, you should 
evaluate the extent of your client’s capacity to assist in his representation. 

•	 Client with Diminished Capacity, Taking Protective Action, Comment [6]8 

 ° In determining the extent of the client’s diminished capacity, the lawyer should consider and 
balance such factors as: the client’s ability to articulate reasoning leading to a decision; vari-
ability of state of mind and ability to appreciate consequences of a decision; the substantive 
fairness of a decision; and the consistency of a decision with the known long-term commit-
ments and values of the client. In appropriate circumstances, the lawyer may seek guidance 
from an appropriate diagnostician. 

C. As in any adult criminal case, the lawyer who cannot communicate with his or her youth client should 
determine whether the youth is competent to stand trial in the delinquency case, pursuant to Dusky v. 
United States, 362 U.S. 402 (1960).   

•	 In Dusky, the Supreme Court outlined a two-part legal standard for determining whether a defendant 
is competent or incompetent to proceed in a criminal case.   The accused will be competent only if 
he has “a rational as well as factual understanding of the proceedings against him” and a “suffi-
cient present ability to consult with his lawyer with a reasonable degree of rational understanding.”  
Dusky v. United States, 362 U.S. 402, 402 (1960). This competency standard has been applied to 
juvenile proceedings in many states. 

D. As next steps in the competency evaluation, the lawyer should:

•	 Get copies of existing evaluations;

•	 Conduct interviews to assess competency (e.g., teachers, family, counselors); and

•	 Raise competency with the court if warranted.

3.  If you think competency is an issue, will you discuss this with Charles? If so, what strategies 
will you employ in interviewing and counseling Charles in light of his disabilities?

Answer: Yes. You should make every effort to speak with your client in age-appropriate language, using what-
ever visual aid or other devices that will help him understand the consequences of raising competency in court.  

A. To enhance communication and understanding with your client, you should: 

•	 Allocate additional time for counseling.

•	 Reduce distractions for Charles (e.g., meet with him in a quiet place, such as a quiet corner in the 
McDonalds, with his back facing the rest of the restaurant).

•	 Use age-appropriate and capacity-appropriate language. 

•	 Speak slowly and repeat information as needed for understanding and emphasis.

•	 After you explain the options, ask Charles to tell you what his options are.
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8 Id. at cmt. 6 (emphasis added).
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•	 Use visual aids (e.g., a chart laying out various options).

•	 Engage Charles in the development of the visual aids (e.g., if you are developing a chart about trial 
versus plea options, you may ask, “What do you think the police will say if you go to trial?” or “Will 
the police say you handed any item to another person that morning?”).

•	 Make sure that Charles is not hungry or tired.

•	 Address any fears or worries that Charles may have (e.g., fear of detention, fear of his aunt finding 
out, etc.).

•	 Enlist the assistance of a specialist in central and auditory processing problems and/or ADHD.

Note To Trainer
For additional suggestions for interviewing a child or adolescent witness, please 
review (or encourage participants to attend) the lesson on Interviewing and Counseling 
the Youth Client.

4.  When should you ask that your client be evaluated for competency? If you believe that your 
client is incompetent, must you always raise the issue even if the consequences of a delin-
quency finding are likely to be mild – perhaps even milder than the consequences of a finding 
of incompetency?  

Answer: Under certain circumstances, raising the issue of competency to stand trial may appear to pose more 
negative consequences than positive ones. For example, if the youth were only charged with simple assault, the 
lawyer may be concerned about strategic as well as legal implications in deciding whether to raise competency. 
In simple misdemeanors, the consequences of a finding of incompetence, and potential civil commitment, 
may be significantly worse than the consequences of adjudication in juvenile court. In the most serious cases, 
however, the risk of civil commitment to a hospital may be a better alternative to incarceration in a juvenile or 
adult prison.  

Note To Trainer
Trainers should be familiar with the consequences of a finding of incompetence in the 
jurisdiction where the training is to take place in order to inform a discussion of these 
strategic considerations. 

A. Notwithstanding these strategic considerations, the Supreme Court has opined that it would be contra-
dictory to allow an incompetent criminal defendant to waive the right to be tried only if competent, since 
such a waiver could not be knowing or intelligent. Pate v. Robinson, 383 U.S. 375, 384 (1966).  

•	 It follows that if a defendant cannot waive the right, then counsel cannot waive it for him or her. 
According to the Court, Robinson’s constitutional due process rights were abridged by his failure to 
receive an adequate hearing on his competence to stand trial. Id. at 385.

•	 While this perspective suggests that the competency issue must always be raised, several legal 
commentators have suggested that under some circumstances it should not be.  



 ° Among the concerns articulated by these commentators is that raising the question of a defen-
dant’s competency to stand trial in every case in which defense counsel has questions about 
a client’s competency converts counsel to a friend of the court, changing the role of defense 
counsel from zealous advocate to something less.  

a. For example, a lawyer may have to divulge information normally protected by the lawyer-
client privilege in order to raise the issue. ABA Model Rule 1.6 prohibits lawyers from 
revealing information protected by the lawyer-client privilege or information gained in the 
professional relationship that the client has requested be held inviolate because it would 
be embarrassing or detrimental to the client unless the client consents. While there are 
many exceptions to the rule, determining whether to raise competency as an issue does 
not seem to fit any of them. Commentators have addressed the attorney’s constitutional 
and ethical obligations in the face of a good faith doubt to explore fully the issue of compe-
tency, including consultation with a mental health professional. That exploration could stop 
short of raising the issue before the court until a more thorough investigation establishes a 
clear doubt about the client’s competency.

IV. Systemic Role Confusion 

If there is additional time, the trainer may also facilitate a discussion about systemic confusion regarding the proper 
role of juvenile defense counsel. For example, the trainer may pose the following questions: 

•	 Is there role confusion in your jurisdiction? Are other stakeholders in the jurisdiction confused about the juve-
nile defense attorney’s role?

•	 What strategies might you implement to ensure that other stakeholders understand the proper role of juvenile 
defense counsel?


