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Rebalancing: 
Litigating Using an 
Iterative Process

■ Creating a Narrative
– Framing

– Investigation

– Social Work

Louisiana Center for Children’s Rights



Rebalancing: 
Litigating Using an Iterative 
Process
Initial Hearing (probable cause 
& initial release arguments) 

Motions for Release

Pretrial Litigation

Adjudication

Disposition 

Louisiana Center for Children’s Rights



Framing: 
Using the Law

Louisiana Center for Children’s Rights

Rehabilitative goals of 
the juvenile system

Preference for family 
and least restrictive 
placement

Knowing disposition 
options



Framing: Using 
Social Sciences

Juvenile Brain 
Science & 

Decision 
Making

“If a juvenile causes serious harm, the reasoning 
holds that what we have is a hardened, adult-like 
criminal in a child’s body, not a significantly 
flawed, juvenile thought process, such as not 
understanding risk or making good risk/reward 
calculations” 

“And If Your Friends Jumped Off A Bridge, Would 
You Do It Too?: How Developmental 
Neuroscience Can Inform Legal Regimes 
Governing Adolescents”- Tennison & Pustilnik 
(2015) 

Louisiana Center for Children’s Rights



Framing: Using 
Social Sciences

Harms of 
Detention

“An incarceration duration of greater than one 
month is associated with worse adult general 
health, and a duration greater than one year is 
associated with worse adult mental health and 
adult functional limitations.”

“How Does Incarcerating Young People Affect 
Their Adult Health Outcomes?” Barnert, E. & 
Dudovitz, R. (2017) 

Louisiana Center for Children’s Rights



Investigation

■ The earlier the better

■ Use the preliminary hearing to investigate

■ Witness statements

Louisiana Center for Children’s Rights



Social Work

■ Evaluations of client

■ Record collection

■ Chronologies of client’s life

■ Alternative placement while case is pending

Louisiana Center for Children’s Rights



KEEP THE 
NARRATIVE GOING!

Louisiana Center for Children’s Rights
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THE USE OF EXPERTS AT 
ALL STAGES OF LITIGATION



FEDERAL RULE 702
1. The expert’s scientific, technical, or 

other specialized knowledge will help 
the trier of fact to understand the 
evidence or to determine a fact in 
issue

2. The testimony is based on sufficient 
facts or data

3. The testimony is the product of 
reliable principles and methods; and

4. The expert has reliably applied the 
principles and methods to the facts 
of the case.



Essence Of Frye And 
Daubert Tests
Frye Standard: Whether the proposed theory 
about which the expert will testify is generally 
accepted in the scientific field to which it 
belongs. Usually only applies to novel and 
scientific evidence.

Daubert Standard: Whether the proposed 
testimony is the product of reliable principles 
and methods and applied reliably to the facts of 
the case. Intended to apply to all expert 
evidence.



What Can An 
Expert Do 

For You?

Competency Evaluations

Dangerousness Assessment

Teach Substantive Area

Consult

Testify at Various Hearings

Develop Areas Of Cross of State’s Witnesses

Infancy/Assess Intent

Help Develop A Theory Of The Case

Adolescent Brian Development

Disposition



Types of Experts:
Consulting Experts: Consulting experts work 
behind the scenes to assist the legal team 
with various aspects of the case. For 
example, a consulting expert may review 
certain pieces of information that fall within 
their area of expertise, provide advice and 
counsel, and assist the team with legal 
strategy. 

Testifying Experts: A testifying expert is one 
who the defense is prepared to call to the 
witness stand at trial (if necessary). This 
type of expert witness should have strong 
communication skills and the ability to 
make complex subject matter 
understandable.

■ Forensic chemists/Forensic toxicologists

■ Fingerprint examiners

■ DNA Testing Experts

■ Gang Psychology 

■ Firearms and Ballistics 

■ Medical

■ Education

■ Child Sexual Abuse/Interview Experts

■ Mental Health:
• Profile (Impulsive, Passive, Aggressive, Addiction)
• Voluntariness/Miranda
• Syndrome (CSAAS, PTSD, Battered Spouse 

syndrome)
• Framework (suggestibility, socialization, cultural)

■ Social Worker

■ Sociologist

■ Anthropologist/Cultural Experts



The expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the 
evidence or to determine a fact in issue.
■ Initial Hearing (probable cause & 

initial release arguments) 

■ Motions for Release

■ Pretrial Litigation

■ Adjudication

■ Disposition 

■ If applicable, 
Waiver/Transfer/Certification Hearing



Expert 
Checklist:

Identify 
Possible 

Issues and 
Experts Early

Use your investigations to identify possible 
issues where an expert might be helpfulUse

Examine the  case for experts the state might 
have relied upon. Examine

Develop case or issue specific discovery 
requestDevelop

Identify records to be collected and how to get 
themIdentify



Of course, [courts] do retain “latitude” to decide “how” to apply those 
requirements in a bench trial. Kumho Tire, 526 U.S. at 152, 119 S.Ct. 1167. 
So a [court] has leeway about “whether or when special briefing or other 
proceedings are needed to investigate” the facts relevant to qualification and 
admissibility of expert testimony. Id. But that “is not discretion to abandon the 
gatekeeping function” or “perform the function inadequately. Rather, it is 
discretion to choose among reasonable means of excluding expertise[.]” 
Kumho Tire, 526 U.S. at 158-59, 119 S.Ct. 1167 (Scalia, J., concurring). That 
is why the failure to conduct any form of “assessment” of an expert and the 
proposed testimony before admitting the testimony is an abuse of discretion. 
Daubert, 509 U.S. at 592-93, 113 S.Ct. 2786.
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Partnering with community is 
critical to obtaining just outcomes

 Set up a pathway away from incarceration and to 
connection with community

 Discuss how the person will partner with community 
upon release and how the community will provide 
support. 
 Relationships
 Housing
 Employment/Education
 Restorative Justice



When talking with client, 
identify what support is 
needed…
■ Do you have someone who can walk through the court process with you 

and help you? Do you have a mentor or advocate? 

– “Who can you go to for support?”… Is the client showing up 
alone? Different people every time, or only other people their 
age?

■ Do you need help with housing, education/employment, 
counseling/treatment, etc.

– “ Where did you stay last night?” , “Are you going to school?” 

■ What is best way to reach you? Can I reach you through a friend or loved 
one’s  contact? What about your mentor or advocate? 

■ Can I leave messages for you with these trusted people? 

■ In what area(s) do you live/spend most of your time?  Are there areas 
you avoid going? 



Make sure that community supports attend 
all hearings, if possible. 

Ensure all 
community supports 
can attend hearing 
and ask them to 
speak on behalf of 
client.

01
Make sure that 
client’s family can 
attend hearing and 
ask them to speak.

02
If possible, present 
pictures of how 
client is doing in 
community/with 
support system.

03



Community supports, restorative 
justice,  and treatment 
(not jail) provide ‘accountability’. 
Danielle Sered, Accounting for Violence: How to Increase Safety and Break Our Failed Reliance on Mass 
Incarceration--

 [i]ncarceration is an inadequate and often counterproductive tool to transform those who have 
committed violence or protect those who have been harmed. It is neither the most effective way to 
change people nor the most effective way to keep people safe. 

 Responses should be accountability-based—All too often, people equate punishment and accountability 
— even though the two are not the same. The result in the US has been a globally unique & historically 
unprecedented level of punishment & a gaping lack of meaningful accountability among people who 
commit harm. Accountability requires five key elements:  acknowledging one’s responsibility for one’s 
actions;  acknowledging the impact of one’s actions on others; expressing genuine remorse; taking 
actions to repair the harm to the degree possible; and no longer committing similar harm. 

 “Responses should be safety driven” and that – [s]ome acts of violence are committed by people who 
suffer from serious mental illness.  Other violent behavior arises out of addiction. Those underlying 
causes are important because they influence the range of effective interventions. Similarly, practical 
experience and brain science both demonstrate that adolescents think and behave differently from their 
adult counterparts — and are more susceptible to change. 

 “Responses should be racially equitable” and that – when it comes to a fair shot, inequities that begin as 
early as birth have a profound impact on people’s chance of committing and surviving violence.. 

 Prison is also limited as a tool because incarceration treats violence as a problem of “dangerous” 
individuals and not as a problem of social context and history. Most violence is not just a matter of 
individual pathology — it is created. Poverty drives violence.  Inequity drives violence. Lack of opportunity 
drives violence. Shame and isolation drive violence.  And like so many conditions known all too well to 
public health professionals, violence itself drives violence. 



KING COUNTY 
RECENTLY BEGAN A 
BEHAVIOR HEALTH 

RESPONSE TO SERIOUS 
CHARGES WITHIN THE 
COURT’S EFFORT TO 

PROVIDE A 
THERAPEUTIC 

RESPONSE



■ Generally for first time serious offenses 
otherwise ineligible for other sentencing 
options (e.g. Armed Robbery; Drive-By 
Shooting; Burglary with assault; Arson)

■ Initial reduction with incentive to earn a 
further case benefit.

■ Many youth will earn dismissals upon 
successful engagement.

■ Harm-reduction

Case Benefit 
Model in King 
County’s 
behavioral 
health 
response



Legal Benefits

Using connection 
to services and 
community to 
reduce 
sentencing/charge 
for the young 
person

Legal case benefits: Youth who successfully engage in 
therapeutic interventions through BHR/JTRAC will earn, 
such as a reduction and/or dismissal of charges

Justice is best achieved in partnership with community and 
youth are best served when supported in the community

When stakeholders work collaboratively to identify and 
meet the needs of youth and families, the Juvenile Justice 
system best serves our community



Summary of Key Changes

Apply a therapeutic court 
model to a broader population 

of youth

Support youth facing serious 
charges and long-term 

incarceration at a Juvenile 
Rehabilitation facility

Enhance behavioral health 
response 

Eliminate barriers to service 
while reducing amount of time 

youth is committed to court-
based programming

Place financial resources in 
community to offer necessary 

supports: treatment, 
mentoring, peer parents, case 

management

Incentivize positive outcomes 
with legal benefits for 

participation

Youth receive a tailored 
behavioral health response to 

build skills & assets and 
address needs so they are no 
longer engaged in the court 

system and so they can remain 
in the community



other 
offense 
types–
FIRS –
Family 

Domestic 
violence

■ Diversion for family domestic violence cases 
in King County that also has a respite center

■ Resulted in dramatic reductions since 
implemented in 2016–

– On track for 25 DV filings in 2021 vs. 
162 DV filings  in 2015, before 
program launched – 84% decrease

■ Family Intervention and Restorative Services 
- King County – here is some additional 
information

■ Once youth signs the “FIRS” agreement, the 
case cannot be filed. 

https://kingcounty.gov/depts/prosecutor/youth-programs/firs.aspx




Restorative community pathways– 40% 
reduction in filings expected in first year

-- Restorative Community Pathways -- A community response to harm that focuses on 
healing and restoration (documentary- https://binged.it/3Fs5SLt)

-- Once the youth meets with a community support, no charges can be filed. 

https://www.restorativecommunitypathways.org/








Sex cases/Sex offender 
registration
■ Education of judges and prosecutors- in King County and WA state, we’ve been 

lucky to have presentations by Dr. Letourneau regarding why registration is a failed, 
harmful policy- Presentation by Dr. Letourneau (wa.gov)

■ We have also obtained statewide data showing that (between 2009-2019):

– Black youth were 2.0 times more likely to be charged with a sex 
offense than white youth.

– Black youth were 2.0 times more likely to be charged and 
convicted of failure to register (FTR) than white youth. In 
addition, Black youth under the age 18 at the time of the FTR 
were 2.5 times more likely to have a FTR conviction than white 
youth.

– Black youth were almost 3.0 times less likely to receive 
registration relief post-conviction than white youth.

https://sgc.wa.gov/sites/default/files/public/SOPB/meetings/2021/Letourneau_Presentation_20201202.pdf
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