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2015 WL 10435650 (E.D.Mich.) (Trial Motion, Memorandum and Affidavit)
United States District Court, E.D. Michigan.

Southern Division

UNITED STATES OF AMERICA, Plaintiff,
v.

Ramiah JEFFERSON, D-1, Defendant.

No. 14-20119.
June 22, 2015.

Motion in Limine to Exclude Rap Lyrics, Songs and Videos

AUSA Eaton Brown, AUSA Eric Doeh, U.S. Attorney's Office, 211 W. Fort Street, Suite 2001, Detroit, MI 48226; Harold
Gurewitz (P14468), Gurewitz & Raben, PLC, 333 W. Fort Street, Suite 1400, Detroit, MI 48226, (313) 628-4733.

Hon. Nancy G. Edmunds.

Ramiah Jefferson by his attorney, Harold Gurewitz, requests this Court, pursuant to U.S. Const. Amend. I and FRE 401, 403,
404(b), 801(d)(2)(E), to exclude evidence of rap lyrics, songs, and videos the Government intends to offer at trial. For his
reasons, Mr. Jefferson relies on the attached brief.

Pursuant to LR 7.1, counsel sought concurrence in this motion. The Government has indicated its present intention is not to
introduce this evidence in its case-in-chief or otherwise at trial without first raising the issue with defense counsel and this
Court. Jefferson wishes to preserve this issue before trial in the event that it is raised at some point so that it is preserved in the
record in advance of trial because the issue, in counsel's view, is significant.

Date:June 22, 2015

Respectfully Submitted,

GUREWITZ & RABEN, PLC

By: s/Harold Gurewitz

333 W. Fort Street, Suite 1400

Detroit, MI 48226

(313) 628-4733

Email: hgurewitz@grplc.com

Attorney Bar Number: 14468
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Brief in Support of Motion in Limine to Exclude Rap Lyrics and Videos

I. Introduction

Defendant Ramiah Jefferson asks this Court to exclude any and all Government evidence of rap lyrics and videos at trial.
Based upon the discovery received, it is anticipated that the Government will attempt to rely on this type of evidence to support
the RICO allegations of a gang enterprise contained in the Third Superseding Indictment. This kind of proposed evidence,
however, is not admissible. These lyrics represent artistic or political expression and are what is commonly understood to be
social discourse. “The difficulty in identifying probative value in fictional or other forms of artistic self-expressive endeavors
[i.e., rap music] is that one cannot presume that, simply because an author has chosen to write about certain topics, he or she
has acted in accordance with those views.” State v. Skinner, 95 A 3d 236, 251 (NJ 2014). As such, these rap lyrics, songs and
videos come within the ambit of the First Amendment and are not relevant to the charges in the Indictment.

Even if this Court could find some basis on which to conclude this kind of possible evidence has any relevance, it should also
find that it is inadmissible under FRE 403 because it is substantially more prejudicial than probative, cannot be presented for
a proper purpose under Rule 404(b), and that the statements contained in the songs, as artistic expression, were not made in
furtherance of the alleged racketeering conspiracy, as required by Rule 801(d)(2)(E).

II. Statement of Facts

A. Indictment

Trial is scheduled to proceed on the Third Superceding Indictment (hereinafter “Indictment”), filed on March 4, 2015, charging
Ramiah Jefferson in two counts along with eight other defendants. (R152). The initial Indictment (R1) was filed on March 5,
2014. Count One charges RICO Conspiracy, in violation of 18 USC § 1962(d) and Count Six charges Jefferson and others with
Possession of a Firearm in Furtherance of a Crime of Violence, in violation of 18 USC §§ 924(c) and 2. Counts Two through
Five charge co-defendants with murder in aid of racketeering and gun offenses.

The enterprise allegations of Count One are set out beginning at Paragraph 17 of Count 1. (R152, Third Superseding Indictment,
Pg ID 477-94). It is alleged that the “Bounty Hunters,” its “leadership, members, and associates were an enterprise within the
meaning of 18 USC § 1961(4), that is, “a group of individuals associated in fact.” (Id, Pg ID 477). According to the same
paragraph, “The enterprise constituted an ongoing organization whose members functioned as a continuing unit for a common
purpose of achieving the objectives of the enterprise.” (Id, Pg ID 478). Paragraph 18 alleges roles or titles in the enterprise for
each of the defendants. (Id, Pg ID 478-79). Paragraph 19 alleges “Purposes of the Enterprise,” (Id, Pg ID 479-80), to include
state law acts of murder, robbery and arson and federal drug violations. Paragraph 20 describes the “Manner And Means Of
The Enterprise” to include use of “by-laws,” meetings and commission of criminal acts, cell-phones and social media. (Id, Pg
ID 480-82).

The Third Superseding Indictment also includes 73 overt acts. (Id, Pg ID 482-494). Jefferson is named in 14 of those acts, all
alleged to be in violation of § 1962(d).

B. Rap Lyrics, Songs and Videos

The discovery provided by the Government has contained numerous references to rap/hip hop music. This discovery includes
transcripts of the lyrics, audio files, and music videos. Although the Government has not yet stated its specific intent to introduce
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such evidence, or for what purpose it may proffer it, it is believed that the Government will attempt to use at least some of this

evidence at trial, as a shortcut to establish an essential element of the RICO offense, the existence of an enterprise, 1  or, perhaps
for other purposes for which the Government has not yet, but now should provide notice of its intentions.

This motion, therefore, is brought before trial to (1) require the Government to designate which rap music pieces it will attempt

to present in evidence and the basis on which it may claim admissibility; 2  (2) to allow the parties and the Court to sort out
any Government claim of admissibility, out of the presence of jury and before the presentation of evidence begins, particularly
because of the emotionally evocative nature of the evidence; and (3) to prevent the Government from making any reference to
such evidence to the jury in its opening statement.

For example, in a batch of discovery produced on May 15, 2015, the Government produced a copy of an ATF report, dated
June 18, 2013, which is a review of a CD claimed to have been made by Mr. Jefferson, titled “U.S.K. Presents, Iah, Sway Sity,

The Mix Album.” (Exhibit A, ATF Report - Sway Sity). In the report, Special Agent Joseph Nether transcribes four songs 3

he claims “to be related to criminal activity by members of the Bounty Hunter Gang.” (Id). These tracks are titled “Murder
1,” “What U tyna Do,” “In Yo Face,” and “Work.” (Id at 1-2). These songs contain vague reference to committing acts of
violence, (Id at 3)(“I hit em wit dat M14 with no remorse in broad day, this trip will be a murder scene”), drug dealing, (Id
at 5)(“Codeine...a little purple too, we got xanax and footballs, and dem handle bars”), and robbery. (Id at 7)(“gimme da loot
or get dis gun up in yo face”). None of these songs reference specific acts of violence or illegal activity alleged to have been
committed by Jefferson in the Indictment.

On June 16, 2015, the Government provided another ATF report prepared by Agent Nether detailing a forensic download of a
phone attributed to Hosea Fells. (Exhibit B, ATF Report). According to the report, the Government recovered seven rap songs

from this phone. 4  One of these songs, “Feel it in the Air,” which is identified as having been performed by Fells and John
Broome, contains audio excerpt of the press conference conducted by US Attorney Barbara McQuade for the Indictment in this
case. Song lyrics continue on to express disappointment with “snitches” and references the assertion that the ATF was “putting
a RICO together.” Fells (apparently), who has not been charged, also states “think before you tell, before you end up with a
shell, or don't do the crime if you can't do the time in a cell. Be 100 with yourself before you fake being real; even the threat of
you telling stuff can get yourself killed.” According to Nether's report, this song was created on May 11, 2014, after the date of
the return of the initial Indictment in this case and at a time when Jefferson was detained, in custody, without a bond.

III. Argument

A. Rap Lyrics, Of Defendant, And Others, Are Not Relevant Pursuant To FRE 401, Because
They Are Artistic Expression Of A Kind that Is Protected Speech Under the Federal Constitution

The First Amendment protects the rights of individuals to engage in artistic, political, and social expression through music. See
Ward v. Rock Against Racism, 491 US 781, 790 (1989) (“Music, as a form of expression and communication, is protected under
the First Amendment.”); see also Schad v. Borough of Mt. Ephraim, 452 US 61, 65 (1981)(“Entertainment, as well as political
and ideological speech, is protected; motion pictures, programs broadcast by radio and television, and live entertainment, such
as musical and dramatic works, fall within the First Amendment guarantee.” (emphasis added)); James v. Meow Media, Inc.,
300 F3d 683, 695 (6th Cir. 2002)(“Expression, to be constitutionally protected, need not constitute the reasoned discussion
of public affairs, but may also be for purposes of entertainment.”). This protection applies with equal force when individuals
choose to express themselves through rap music or hip hop. Betts v. McCaughtry, 827 F Supp 1400, 1406 (WD Wisc. 1993)(“It
is undisputed that rap music constitutes speech protected by the First Amendment.”); Luke Records, Inc. v. Navarro, 960 F2d
134, 138-139 (11th Cir. 1992) (reversing an obscenity conviction arising from the lyrics of “As Nasty As They Wanna Be”
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by the rap group 2 Live Crew). As such, artistic, political and social expression, no matter how distasteful, cannot be used to
sustain a criminal conviction, notwithstanding the potential applicability of evidentiary rules. Dawson v. Delaware, 503 US 159
(1992); see also Snyder v. Phelps, 562 US 443 (2011).

“Similar to other art forms, rap lyrics have their own artistic or poetic conventions. The use of these conventions is commonly
understood in more traditional arts such as fiction writing and poetry.” Andrea L. Dennis, Poetic (in)justice? Rap Music Lyrics
As Art, Life, and Criminal Evidence, 31 Colum. J.L. & Arts 1, 20 (2007). Rap lyrics have a unique blend of “metaphors and
boasts,” narratives deriving from the oral and literary traditions of the black community, and role playing. Id at 22-23.

As artists, rap music lyricists are similar to fiction writers. Rap music lyrics consist of constructed images,
metaphor, braggadocio, or exaggerated storylines. At times, a defendant-lyricist may incorporate the
experiences of another - either in whole or in part - into his lyrics. On top of this, the artist's effort to maintain
authenticity - to “keep it real” - creates confusion regarding what is or is not the truth about a defendant artist
and his life. Is he creating fictional accounts of his life? Is he merely creating a character or are the lyrics his
true alter ego? Where does art end and reality begin? What or who is literal and what or who is figurative?
Thus, lyrics may not constitute a confession to an actual crime, much less the crime charged. They may
instead be abstract representations of events or ubiquitous storylines frequently employed in rap music.

Id at 25-26.

Jefferson's lyrics, and the lyrics of others, contain vague, unspecified and boastful references to committing acts of violence
and dealing drugs. (Exhibit A). These lyrics reflect the realties of life for many individuals in the City of Detroit. The lyrics
themselves do not constitute the commission of a criminal act. Nevertheless, the Government will attempt to use rap music to
prove its RICO allegations and obtain a conviction. This violates the First Amendment.

Despite the fact that “these messages may fall short of refined social or political commentary,” Snyder, 562 US at 454, they are
entitled to and must receive heightened First Amendment protection. Indeed, permitting the Government to use an individual's
artistic expression, particularly here where there is no clear nexus between the lyrics and the alleged criminal conduct, as
substantive evidence of guilt, creates “chilling effect” on the exercise of First Amendment protection. If the right to freedom of
speech is to have “breathing space to survive,” NAACP v. Button, 371 US 415, 433 (1963), the Government must be prohibited
from using the type of artistic and social expression to obtain a criminal conviction.

B. The Rap Lyrics are Not Relevant to the Charges in the Indictment

The rap music and videos provided in discovery are simply irrelevant to the charges in the Indictment and, therefore, are
inadmissible. Rule 401 provides that “ ‘[r]elevant evidence’ means evidence having any tendency to make the existence of any
fact that is of consequence to the determination of the action more probably or less probable than it would without the evidence.”
There is simply no basis for this Court to conclude that Jefferson's lyrics, or the lyrics of others, are “of consequence” to the
determination of whether Jefferson and his co-defendant's are guilty of the crimes they are charged with in the Indictment.
The lyrics at issue only contain vague references to engaging in criminal activity, as the majority of “gangsta rap” music does,
without any specificity or connection to the conduct alleged in the Indictment. Simply because these exaggerated and fictional
lyrics concern criminal activity, does not make them connected to the sweeping RICO allegations contained in the Indictment.
As a result, these lyrics are not admissible. See FRE 402 (“Evidence which is not relevant is not admissible.”).
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C. The Government's Evidence of Rap Lyrics Is Not Admissible Under Rule 404(b)

The Federal Rules of Evidence prohibit evidence of other crimes or wrongdoing “to prove the character of the person or to
show action and conformity therewith.” FRE 404(b). With proper notice and, of course, subject to limitations of other rules
of governing admissibility of evidence, particularly FRE 403 (Excluding Relevant Evidence for Prejudice, Confusion, Waste
of Time, or Other Reasons), it may be admissible for other limited purposes “such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity or absence of a mistake or accident, provided that upon request by the accused, the
prosecution . . .” provides reasonable notice in advance of trial. The Government has not yet identified any specific rationale
on which it would seek to offer such evidence of rap lyrics pursuant to this rule.

The law of this circuit requires the Court to engage in a three-step analysis when considering admissibility to Rule 404(b).
United States v. Bell, 516 F3d 432, 441 (6th Cir., 2008).

First, the district court must make a preliminary determination regarding whether there is sufficient evidence
that the “other acts” took place. The district court must then determine if those other acts” are admissible
for a proper purpose under FRE 404(b). Finally, the district court must determine whether the “other acts”
evidence is more prejudicial than probative.

Id. (citing United States v. Lattner, 385 F3d 947, 955 (6th Cir., 2004)). The proposed evidence involved here is inadmissible
for all three of these reasons.

First, there is not sufficient evidence to conclude that the “other acts” described in songs ever took place. This is because the
music is inherently a fictitious account of street life in the City of Detroit. Under Rule 404(b), “the government cannot introduce
evidence of potentially prejudicial similar acts without any substantiation.” Bell, 516 F3d at 441. As applied, “[i]n the Rule
404(b) context, similar act evidence is relevant only if the jury can reasonably conclude that the act occurred and that the
defendant was the actor.” Id. (citing Huddleston v. United States, 485 US 681, 689 (1988)). There is simply no basis for this
court to conclude that any of the criminal activity referenced in songs ever took place.

In State v. Skinner, 95 A 3d 236 (NJ 2014), the New Jersey Supreme Court recently addressed the admissibility of rap lyrics. 5

In holding that such evidence is not admissible “unless the writing reveals a strong nexus between the specific details of the
artistic composition and the circumstances of the underlying offense for which a person is charged, and the probative value
outweighs its apparent prejudicial impact,” Id at 238-39, the Court emphasized that the admission of such evidence should be
“approached with caution.” Id at 253.

The difficulty in identifying probative value in fictional or other forms of artistic self-expressive endeavors is that one cannot
presume that, simply because an author has chosen to write about certain topics, he or she has acted in accordance with those
views. One would not presume that Bob Marley, who wrote the well-known song “I Shot the Sheriff,” actually shot a sheriff,
or that Edgar Allan Poe buried a man beneath his floorboards, as depicted in his short story “The Tell--Tale Heart,” simply
because of their respective artistic endeavors on those subjects.

Id at 251. The lyrics of Jefferson's songs, which merely contain vague and nonspecific references to criminal activity, establish
no such nexus between his artistic expression and the charges in the Indictment.
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Second, the rap lyrics, songs and videos from the discovery are not admissible because they will not be presented for a proper
purpose. To determine this issue, “the trial court must decide ‘whether that evidence is probative of a material issue other than

character.’ ” United States v. Carney, 387 F3d 436, 451 (6th Cir. 2004)(citing Huddleston, 485 US at 686). 6  Any possible
“proper purpose,” at this point, is only speculative because none is apparent from the discovery and the government has proffered
none. However, it is believed that the Government may seek to introduce rap lyrics they attribute to Jefferson or others as proof
of the existence of a RICO enterprise. The use of rap lyrics, songs and videos in this context, is not probative of any issue other
than character. Essentially, through using this kind of evidence, the Government will attempt to demonstrate that Mr. Jefferson
is a violent gang member. This is exactly the type of evidence and usage 404(b) was designed to prevent.

Finally, this evidence should not be admitted because, in essence, the Government will ask the jury to accept the lyrics as a
factual recitation of Jefferson and his co-defendants alleged criminal activities. This is highly prejudicial. As one commentator
has observed:

When courts permit the prosecutor to admit rap music lyrics as criminal evidence, they allow the government
to obtain a stranglehold on the case. This stranglehold is achieved in two manners. First, the prosecutor may
offer the music lyrics as substantive evidence. For example, the prosecutor may cast defendant-authored
music lyrics as an autobiographical depiction of actual events, hence permitting the lyrics to be treated
as inculpatory statements or a confession. Relatedly, the music lyrics may be offered as evidence of the
defendant's intent, knowledge, motive, or identity respecting the crime charged. The second avenue consists
of the prosecutor using the lyrics to construct a narrative framework or theory of the case. For example,
a prosecutor may use the music lyrics to “paint a picture” of the defendant at the time of the crime that is
consistent with the prosecution's evidence and that resonates with jurors. Such narrative frameworks are
used to satisfy juror expectations - both conscious and unconscious.

Dennis, Poetic (in)justice? Rap Music Lyrics As Art, Life, and Criminal Evidence, 31 Colum. J.L. & Arts at 2. This is exactly the
unquestionably “powerful and prejudicial impact” the Sixth Circuit identified in United States v. Johnson, 27 F3d 1186 (1994);
the prejudicial inference is that: if he “did it before he probably did it again.” Id at 1193. Allowing the Government to present
this evidence for “state of mind” or as proof of the existence of the enterprise also creates a clear risk that such expressions
would be improperly used as evidence of Jefferson's character and that fiction would be conflated with fact. As a result, this
evidence is substantially more prejudicial than probative.

D. Defendant's Rap Lyrics are Not Admissible as Co-Conspirator Statements

Jefferson's rap music also should not be inadmissible because there is not a sufficient basis from which the Court can conclude
that it was made in furtherance of the racketeering conspiracy alleged in Count One. In order for a statement of a co-conspirator
to be admitted into evidence, three foundational prerequisites must be established by a preponderance of the evidence (1) that
a conspiracy existed, (2) that a defendant against whom the statement is offered was a member of the conspiracy, and (3) that
the statement was made during the course and in furtherance of the conspiracy. United States v. Conrad, 507 F3d 424, 429 (6th
Cir. 2007); United States v. Warman, 578 F3d 320 (6th Cir. 2009).

One of the central requirements for the admission of a statement as a non-hearsay co-conspirator statement under FRE 801(d)
(2)(E) is that the statement be intended to “further” the charged conspiracy. See Warman, supra. Instead of intending to further
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the alleged conspiracy. Jefferson's rap lyrics constitute mere boasting and puffing and were made an attempt to promote his
music career. For example, in “Murder 1” the apparently claims that Jefferson writes:

I catch a nigga slippin, I might get me a body The police lookin fo me, they labeled it a homi But I don't
see nobody, ain't thinking about these walls My middle finga to em, while grippin on my balls

This type of bragging and boasting is not “in furtherance of a conspiracy.” See United States v. Brown, 221 F3d 1336, *8 (6th
Cir. 2000)(Table)(“[M]ere boasting is not ‘in furtherance of’ a conspiracy.”)(citing Re/Max Int'l, Inc. v. Reality One, Inc., 173
F3d 995, 1012 (6th Cir. 1999)); see also United States v. Foster, 711 F2d 871, 880 (9th Cir.1983), cert. denied, 465 US 1103
(1984)(noting that “mere narrative declarations” made without the intent to induce assistance for the conspiracy do not fall
within the “strict requirements” of Rule 801).

Finally, the out-of-court statements the Government claims to have recovered from Hosea Fells' cell phone, in the form of the
song, “Feel it in the Air,” also fail to meet the requirements of 801(d)(2)(E) because, it was not made during the course and in
furtherance of the conspiracy and because it was made after the conclusion of the alleged conspiracy. “[O]ut-of-court statements
made after the conclusion of the conspiracy are not made ‘in furtherance of the conspiracy,’ and are thus not admissible under
the co-conspirator exception.” Conrad, 507 F3d at 430 (emphasis in original); see also Advisory Committee Note to 801(d)(2)
(E)(statements not admissible if “made after the objectives of the conspiracy have either failed or been achieved.”). Statements
regarding concealment that are made after the objects of the conspiracy have been completed are also not made in furtherance
of the conspiracy. Krulewitch v. United States, 336 US 440 (1949)(holding that agreement to conceal a completed crime does
not extend the life of the conspiracy).

Hosea and Broome's statements, which over one year after the initial Indictment and after Jefferson and his co-defendants
had been arrested and placed under supervision for their roles in the alleged conspiracy, are clearly after the conclusion of the
conspiracy. See United States v. Acre, 997 F2d 1123, 1128 (5th Cir. 1993)(holding that “a person's participation in a conspiracy
ends when the person is arrested for his role in the conspiracy); see also Conrad, 507 F3d at 430 (“For all this Court knows, [co-
conspirator's] statement could have been made after he was arrested and the conspiracy had ended or was mere ‘idle chatter.’ ”).

Simply put, the artistic expression of Jefferson and others does not further the alleged conspiracy. If anything, it only furthers
an attempt to pursue a career as a musician.

IV. Conclusion

Defendant Ramiah Jefferson asks this Court to make pre-trial determinations that the Government may not use rap songs, videos
and lyrics as proof of alleged criminal conduct. Song lyrics and videos are precisely the kind of artistic expression which are
protected from use as evidence in a criminal prosecution by the First Amendment because of the freedom of expression our
constitution accords to artistic expression.

For these reasons, Ramiah Jefferson requests that this Court: (1) require the Government to identify - before trial - all so-
called rap songs, videos and lyrics it may attempt to present as evidence at trial; (2) prohibit the Government from making any
reference to such evidence to the jury in voir dire or in its opening statement; and (3) exclude all such evidence from trial.

Date:June 22, 2015
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Footnotes
1 See, Ouwinga v. Benistar 419 Plan Servs., 694 F3d 783, 793 (6th Cir. 2012) (6th Cir. 2002)(an enterprise must consist of the following

elements: (1) an ongoing organization with some sort of framework or superstructure for making and carrying out decisions; (2) that
the members of the enterprise functioned as a continuing unit with established duties; and (3) that the enterprise was separate and
distinct from the pattern of racketeering activity in which it engaged); Boyle v. United States, 556 US 938, 948 (2009).

2 Although Count One, Overt Act 57, makes reference to a “rap song,” “Roll Wit Me,” defense counsel is not able to identify it in the
discovery so far provided by the Government.

3 The CD contains 17 songs.
4 Only one of these songs have been produced in discovery.
5 The Court, in Skinner, addressed the admissibility under New Jersey Rule of Evidence 404(b).
6 The Sixth Circuit requires a three part inquiry:

Evidence of other acts is probative of a material issue other that character if (1) the evidence is offered for an admissible purpose, (2)
the purpose for which the evidence is offered is material or “in issue,” and (3) the evidence is probative with regard to the purpose
for which it is offered.
Bell, 516 F3d at 441-442; (citing United States v. Rayborn, 495 F3d 328, 342 (6th Cir. 2007)).
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