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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss.

COMMONWEALTH

v.

DEFENDANT’S MEMORANDUM IN SUPPORT OF
MOTION FOR DISCOVERY OF IDENTIFICATION PROCEDURES

Now comes the Defendant and submits this memorandum in support of his motion for

discovery of identification procedures. As further background on the facts relevant to the

identification procedures employed in this case, the defendant states that discovery thus far

produced indicates that:

1. On , reported that a black man had robbed her at
her salon in .

2. A witness on scene, , described the suspect as a black male, 5’ 4” tall,
medium weight, braided hair, tattoo on his neck, and wearing dark clothes.

3. Ms. later supplemented her description to include short black male, light
skin, and braids like the rapper Travis Scott.

4. The defendant is transgender, a fact known to the Police who authorized the
administration of this array.

5. A photo array was compiled by the Plymouth Sheriff’s Office for a separate
investigation by the Braintree Police Department where the defendant was a suspect.1

6. The array appears to be a “second version;” the defendant does not know what the
first version looked like.

1 That array was shown to 2 witnesses, both of whom failed to identify the defendant, who was never charged in that
incident.
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7. Aside from the defendant, the array appears to contain 3 men and 4 women based on
facial features and names.

8. The array was shown to Ms. and Ms. ; it is attached as Exhibit A.

9. Ms. identified the defendant.

10. Ms. made no identification, and specifically noted that the suspect was a
slim male.

11. There is no physical or other evidence connecting the defendant to the crime other
than Ms. ’s identification during the presentation of the array.

The defendant seeks the following additional discovery about the compilation of the array:

a. what parameters were requested (e.g., age, race, gender, hair type, eye color,
hair color, weight, height, etc.);

b. what parameters were inputted;

c. the identifying characteristics of each person in each photo in this array;

d. what computer system/program was used to generate the photo array,
including details about how that system/program works;2

e. the first version of this photo array that was compiled;

f. why a second version of the photo array was generated;

g. information about the investigation that prompted the original
compilation of this array, including reports from the Police
Department.

The defendant is entitled to discover the reason why the array was compiled in the way it

was for the Braintree investigation, why the array included men and women, whether or not skin

tone was a parameter/characteristic that was considered, whether hairstyle was a parameter that

2 Counsel litigated a motion to suppress identification in Norfolk Superior Court, Commonwealth v.
, where the Quincy Police testified that they used a computer program connected to their

booking system called “RICI” (Repository for Integrated Criminalistic Information), which generated photo arrays
but required manual input and decision-making about physical characteristics such as age, race, height, weight, etc.
The photo array in this case appears to have been generated from the same or similar system, based on its
appearance.
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was considered, and whether height and weight were parameters that were considered. The

defendant is also entitled to know whether and how the fact that the defendant is transgender

influenced the compilation of the array. Any future challenge to this array, by way of a motion to

suppress identification, will include an assessment of these decisions. The motion judge can and

should consider the entire investigation, including the reasons why the array was compiled in a

certain way. The array cannot and should not speak for itself in a determination of its

suggestiveness. The motion judge should be able to understand if there was a fairer way to

determine if the witnesses could identify the suspect, or whether the array was unfair to the

defendant because of decisions made in its compilation. Finally, the defendant notes that using

an array compiled by another agency for another investigation does not insulate an investigator

from questions about its compilation.

The “right to be informed of the details of any out-of-court identification,” as well as

“full exploration of circumstances surrounding eyewitness identification” are fundamental to

ensuring the defendant’s due process right to challenge a suggestive identification procedure.

Commonwealth v. Dougan, 373 Mass. 303, 316-17 (1979). In Commonwealth v. Poggi, 53 Mass.

App. Ct. 685, 692-93 (2002), the Appeals Court implied that the investigators’ role in choosing

fillers and compiling the array may have contributed to its suggestiveness. Other cases have also

suggested a defendant’s right to pretrial discovery of all of the circumstances surrounding an

identification procedure, including its compilation, and not just the presentation of the array or

other identification procedure. See, e.g., Commonwealth v. Otsuki, 411 Mass. 218 (1991)

(defendant entitled to discover circumstances of witness’ exposure to defendant’s picture prior to

identification procedure if Commonwealth possessed information), Commonwealth v. Odware,

429 Mass. 231 (1999) (suggestiveness may arise whether or not police contribute to pre-
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identification-procedure exposure of defendant’s picture to witnesses), Commonwealth v. Carter,

475 Mass. 512 (2016) (first array where defendant not identified relevant to motion judge’s

determination of whether or not that was suggestive, and therefore discoverable as evidence

outside the array itself and its presentation to the witness). Carter illustrates the notion that

circumstances beyond the array itself are relevant to a suggestiveness challenge. It follows that a

defendant may discover the details of circumstances beyond the array itself that may be relevant

to a suggestiveness challenge in order to properly prepare for a motion to suppress identification.

Although the defendant has not uncovered any case directly on point regarding whether

or not the defendant is entitled to details about investigators’ decision-making during the

compilation of a photographic array, there is support for the notion that a defendant is entitled to

such a full exploration of the circumstances surrounding the identification procedure, and that a

full exploration of those circumstances must include the process by which the array itself was

produced, not just the array itself and what procedures were followed during its presentation to

the witness.

Respectfully submitted,

By his attorney:

____9/17/21_______ _____/EY/______________________
DATE ETHAN S. YANKOWITZ

BBO # 667455
Committee for Public Counsel Services
1515 Hancock Street, Suite 401
Quincy, MA 02169
617-689-1090

I, Ethan S. Yankowitz, hereby certify that a copy of this motion was delivered to the Norfolk County DA’s
Office this 17th day of September, 2021.
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Exhibit A






