
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CRIMINAL DIVISION 

 
 

 
PEOPLE OF THE STATE OF ILLINOIS 
 
vs. 
 
[CLIENT] 
 

) 
) 
) 
) 
) 
) 
) 

 
 
 
           NO.  

 
 

MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANT [CLIENT’S] MOTION TO DISMISS1 

 
Defendant, [CLIENT NAME], by and through his attorneys, respectfully submits this 

Memorandum of Law in support of his Motion to Dismiss for the Chicago Police Department’s 

Intentional Failure to Preserve Evidence (filed 1/30/2020).  

Summary of Argument 

[REPLACE WITH YOUR CASE-SPECIFIC FACTS] In sum, officers allege that they 

were on a “gang suppression mission” when they saw [CLIENT] coming out of the basement 

window of an abandoned building. The officers claim they saw a black object in [CLIENT]’s 

waistband that “was consistent” with the butt of a handgun.  [CLIENT] is alleged to have seen 

the officers, then go back into the abandoned building, and then “quickly re-emerge” from the 

abandoned building. Yet none of the officers’ initial investigatory actions or observations of 

[CLIENT] were recorded on any of the five officers’ body worn cameras. Two of the officers 

then entered the building and began searching while others stopped [CLIENT] on the sidewalk. 

The officers’ body worn cameras were not activated until after they began searching inside the 

building and as they stopped [CLIENT].  

1 Shared with the permission of Lawndale Christian Legal Center. 



In violation of Illinois law and Chicago Police Department directives, the officers did not 

activate their body worn cameras when they first observed the allegedly suspicious behavior of 

[CLIENT]. Rather, the officers only activated their body worn cameras when they were 

searching the building and when they arrested [CLIENT].  As discussed below, the officers’ 

intentional failure to activate their cameras and record and preserve the events leading up to 

[CLIENT]’s arrest not only violated Illinois law, but also constituted a violation of [CLIENT]’s 

rights to due process under both the Illinois and United States constitutions.  Accordingly, this 

Court should dismiss the charges against [CLIENT] or bar or restrict the officers’ testimony.  

Procedural Introduction and Applicable Law 

The trial court has the inherent authority to dismiss an indictment in a criminal case 

where there has been a clear denial of due process. People v. Lawson, 67 Ill.2d 449, 455 (1977); 

People v. Rebollar-Vergara, 2019 IL App (2d) 140871 ¶ 56; People v. Moore, 2016 IL App (1st) 

133814 ¶¶ 22-33; People v. Nunn, 2014 IL App (3d) 120614. Additionally, the Illinois Law 

Enforcement Officer-Worn Body Camera Act mandates the recording of body worn camera 

video and requires a court to consider sanctions for intentional failures to record. 50 ILCS 706/ 

§10-30 (West 2016). 

History of Chicago Police Department Use of Body Worn Camera  

The national rumblings for police accountability and transparency that began with 

Michael Brown and Eric Garner came to a crescendo in Chicago with the killing of Laquan 

McDonald by Chicago Police Officer Jason Van Dyke. Video, which was not released until over 

a year after the shooting, disproved Officer Van Dyke’s account of the shooting.  The killing of 

Laquan McDonald ushered in a new era of citizen and community outrage precisely for this 

reason: but for the in-camera dash video that showed Laquan being shot in the back as he was 
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walking away from Chicago Police Officers, the shooting would likely have been deemed 

“justified” and this killing would not have been registered as an incident of police misconduct.2 

The enormity of this revelation ushered in a renewed scrutiny of the policing methods of the 

Chicago Police Department by the Illinois legislature, the federal Department of Justice (“DOJ”) 

and the City of Chicago itself. 

Illinois Law Enforcement Officer-Worn Body Camera Act 

In 2016, the Illinois legislature enacted the Law Enforcement Officer-Worn Body 

Camera Act, 50 ILCS 706/10 et seq. (West 2016) (hereafter “Body Worn Camera Act” or “Act”, 

attached as Exh. 2 to Defendant’s Motion to Dismiss) to establish standard protocols for the use 

of body-worn cameras by all Illinois law enforcement agencies that use body worn cameras. Id. 

at §10-15. The purpose of the Act is clear: “[O]fficer-worn body cameras may provide impartial 

evidence and documentation to settle disputes and allegations of officer misconduct. Ultimately, 

the use of officer-worn body cameras will help collect evidence while improving transparency 

and accountability, and strengthening public trust.” Id. at §10-5.  

The Act provides specific procedures to be followed by all Illinois law enforcement 

agencies in their use of body-worn cameras. See id. at §10-10 (definitions); §10-20 

(requirements). Most directly: “Cameras must be turned on at all times when the officer is in 

uniform and is responding to calls for service or engaged in any law enforcement-related activity 

that occurs while the officer is on duty.” Id. at §10-2(a) (3). Law enforcement-related encounters 

or activities “include but are not limited to, traffic stops, pedestrian stops, arrests, searches, 

interrogations, investigations, pursuits, crowd control, traffic control, non-community caretaking 

2See https://chicago.cbslocal.com/2019/10/09/16-reports-released-on-the-shooting-death-of-laquan-mcdonald/; see 
also SUMMARY REPORT OF INVESTIGATION, Office of Inspector General Case # 15-0564 (Officer Jason Van 
Dyke) June 30, 2016 (last accessed December 2, 2019 
https://www.scribd.com/document/429534198/15-0564-Van-Dyke-Summary-Report-FINAL#download)  
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interactions with an individual while on patrol, or any other instance in which the officer is 

enforcing the laws of the municipality, county or State.” Id. at §10-10. 

Video from body-worn cameras is intended to be used as evidence “in any administrative, 

judicial, legislative, or disciplinary proceeding.” Id. at §10-30. The Act authorizes the court to 

impose penalties when “a recording was intentionally not captured, destroyed, altered, or 

intermittently captured in violation of this Act.” Id. The Act also requires all Illinois law 

enforcement agencies to adopt a written body-worn camera policy. Id. at §10-20(a). 

Chicago Police Department Special Order SO 03-14: Body Worn Camera  

In compliance with the Body-Worn Camera Act, the Chicago Police Department 

(“CPD”) issued Special Order S03-14, which enumerates specific body-worn camera procedures 

CPD officers must follow.3 Chicago Police Department Special Order S03-14 (hereafter “Special 

Order” attached as Exh. 3 to Defendant’s Motion to Dismiss). The Special Order is mandatory 

and establishes clear and specific procedures for CPD officers to follow. See Special Order 

III.A.1 (“[t]he decision to electronically record a law-enforcement-related encounter is 

mandatory, not discretionary, except where specifically indicated.”). Mirroring the Body Worn 

Camera Act, the Special Order enumerates 18 separate activities that constitute 

“law-enforcement related activities, including investigatory stops, foot and vehicle pursuits, and 

arrests. Id. at III.A.2.  

Furthermore, the Special Order established detailed operational requirements for CPD 

body worn cameras. Body worn cameras (BWC) have three modes: (1) off; (2) buffering; and (3) 

event mode.  When the body-worn camera is “off” it is not recording at all. Before officers leave 

3To its credit, the Chicago Police Department (CPD) began piloting programs for the use of body-worn cameras in 
2015, with the goal of expanding those programs to more than 7000 personnel (including all district-assigned 
officers) by the end of 2017. See Office of the Mayor City of Chicago, “Body Worn Cameras Expansion Completed 
– One Year Ahead of Schedule,” (Dec. 10, 2017) available at: 
https://www.cityofchicago.org/city/en/depts/mayor/press_room/press_releases/2017/december/body-worn-cameras-
expansion-completed--one-year-ahead-of-schedule.html 
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the station for their tour of duty, they are required to ensure their BWC is on and in buffering 

mode. Special Order at V.A.4. When the body-worn camera is in “buffering” mode, it is 

recording, but not saving the video. See 50 ILCS 706/10-20(a)(1) (requiring that all BWCs be 

equipped with pre-event recording, capable of recording at least 30 seconds prior to camera 

activation). To activate the body-worn camera to “event mode”, an officer double presses the 

event button; this switches the camera from buffering mode to event mode to begin permanently 

recording audio and digital media. Special Order at XII.A. When the body-worn camera is 

activated, it will save the 30-120 seconds of events (captured in buffering mode, without audio) 

that precede the officer’s activation of the camera to event mode.4 Officers are required to 

activate their cameras to event mode whenever they are engaged in any law enforcement 

activities. See 50 ILCS 706/10-10; Special Order at III.A.2. 

DOJ Report and Consent Decree  

On January 13, 2017, the DOJ and United States Attorney’s Office, Northern District of 

Illinois released a report of their findings from their two year investigation into whether the 

Chicago Police Department was engaging in a pattern and practice of misconduct.  Investigation 

of the Chicago Police Department, (Jan. 13, 2017), United States Department of Justice Civil 

Rights Division and United States Attorney’s Office Northern District of Illinois, available at 

https://www.justice.gov/opa/file/925846/download (hereinafter “DOJ Report”). The 161-page 

DOJ Report documented systemic failures of the Chicago Police Department, including use of 

excessive force and over-policing in communities of color. The DOJ Report led to the entry of a 

formal consent decree between the City of Chicago and the State of Illinois. State of Ill. v. City of 

Chicago, Consent Decree, No. 17-cv-6260 (N.D. Ill. Jan. 31, 2019); see also State of Ill. v. City 

4 CPD body worn cameras used to have a standard buffering time of 30 seconds (i.e., cameras would save 30 
seconds of video preceding the officer’s activation of the camera to event mode). In 2019, CPD body worn cameras 
now have a standard 2 minutes (120 seconds) of buffering time. 

5 
 

https://www.justice.gov/opa/file/925846/download


of Chicago, Memorandum Opinion and Order Approving Proposed Consent Decree, No 

17-cv-6260, p. 2 (N.D. Ill., Jan. 31, 2019.  The Consent Decree took aim at addressing the CPD’s 

extensive history of police misconduct, including patterns of excessive force and other civil 

rights violations against Chicago’s Black and Latino residents.  

The DOJ report commends the Chicago Police Department’s efforts to equip all officers 

with body-worn cameras, and also recognizes the importance of holding officers accountable 

when they are not following the policies.5 The DOJ Report explains that body-worn cameras are 

a useful tool for accountability and safety only if they are used properly. DOJ Report at 79. For 

example, the DOJ report documents a troubling practice of the CPD, especially during use of 

force incidents, where officers collude to align their stories and are encouraged to avoid 

discussing what happened while their body worn cameras are recording. Id. at 57-8. 

Commentators and advocacy groups have called on the courts to take an active role in ensuring 

that officers actually record encounters when mandated to do so. See DOJ Report at 69-70 & 94; 

ACLU, “No Tape, No Testimony,” at 9-13 (noting the limitations of internal enforcement 

mechanisms and encouraging the courts to fashion remedies to address failures to record).6  

The 2019 court-ordered Consent Decree reinforces the requirements of the Body Worn 

Camera Act and Special Order: (1) requires all officers assigned to patrol field duties to wear 

body-worn cameras and microphones as outlined in the Body Worn Camera Act (¶ 237); (2) 

requires CPD to maintain a BWC video and audio policy that (a) requires officers to record their 

law enforcement-related activities; (b) ensures the recordings are retained in compliance with 

5DOJ Report at 78-9 (“It appears that officers have become used to ignoring CPD rules requiring them to use dash- 
or body-cams because such behavior was not investigated or punished.”) 
6We are unaware of any current data reflecting officer compliance rates with the CPD’s body camera regulations. 
But see generally DOJ Report at 78 (2017) (noting investigations into compliance with CPD dash camera 
compliance requirements revealed that “80% of the Department’s dash-cams were either not working or had been 
tampered with” and opining that it should “come as no surprise that a recent high-profile use-of-force incident in a 
July 2016 shooting of an unarmed teenager by an officer wearing a body camera was inexplicably not captured on 
audio or video). 
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law and policy; (c) and specifies when BWCs are required, requires officers to record entire law 

enforcement-related activities, document reasons why they fail to record, establish a review 

protocol, and establish disciplinary protocols (¶ 238); (3) CPD officers must comply with the 

BWC policy and will face discipline if they fail to do so ( ¶¶ 239-40); and (4) at least once per 

year, CPD will institute a public awareness campaign to inform the public about CPD policies 

related to body worn cameras (¶ 28).  

Nationally, data from police departments throughout the county indicate that a police 

officer’s conduct is improved when he is equipped with a body worn camera and adheres to 

departmental policies governing proper use. See ACLU, “No Tape, No Testimony: How Courts 

Can Ensure the Responsible Use of Body Cameras,” UC Berkeley School of Law, at 9 (2016) 

(reporting that initial data from police departments that have adopted body-worn technologies 

indicates that body-worn camera use correlates with significant declines in civilian complaints 

and unconstitutional use of force by officers). Interestingly, however, data suggests that officers 

who are equipped with body cameras yet fail to properly adhere to body-worn camera policies 

and protocols, may actually engage in unconstitutional activity more frequently.7  

ARGUMENT 

Chicago Police Department officers are required by Illinois law and CPD Special Order 

to activate their body-worn cameras for all law enforcement-related activities. 50 ILCS 

706/10-20 (a) (3); Special Order 03-14 III (1) and (2) (emphasis added). This is a mandatory 

directive; officers do not have discretion to disregard it. On September 15, 2018, Officers 

Patruno, Diaz, Cunningham, Jimenez, and Lopez systematically failed to activate their 

7Mary D. Fan, “Missing Police Body Camera Videos: Remedies, Evidentiary Fairness, & Automatic Activation,” 52 
Ga. L. Rev. 57, 62 & 73 (2017) (in the largest set of control trials on body cameras completed to date, while use of 
force among officers who complied with camera requirements decreased by 37%, it actually jumped by 71% among 
officers who flouted regulations and recorded at their own discretion). 
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body-worn cameras in contravention of Illinois law and CPD policy.  Because of the crucial 

nature of the unpreserved evidence, dismissal is warranted.  

I. The Officers’ Failures to Activate Their Body Worn Cameras Were Intentional.  

The events leading up to [CLIENT]’s arrest began with a textbook example of “law 

enforcement-related encounter or activity” expressly contemplated by the Body Worn Camera 

Act. See 50 ILCS 706/10-10. The officers were on a “gang suppression mission.” They allege 

they saw [CLIENT] exiting the basement window of an abandoned building with a black object 

in his waistband. At this point, the officers should have activated their cameras to event mode. 

When they failed to do so, they failed to record and preserve: (1) evidence of [CLIENT] exiting 

the abandoned building through the basement window; (2) any evidence of a black object in 

[CLIENT]’s waistband; (3) [CLIENT] allegedly quickly re-entering the building and then 

quickly re-emerging yet again. Instead, the first images of [CLIENT] as captured on any officer’s 

body worn camera video are of [CLIENT] on the sidewalk. There is no video of [CLIENT] 

entering or exiting the abandoned building. There is no video of [CLIENT] with any object – 

black or otherwise – in his waistband. During each of these moments, the officers were engaged 

in a law enforcement related activity as contemplated by the Illinois Law Enforcement 

Body-Worn Camera Act. Body Worn Camera Act, 50 ILCS 706 §10-10.Yet none of these 

occurrences were recorded. There were five officers present in the area and involved in the 

policing of this incident; none, however, activated their body worn cameras until their search of 

the building and the arrest of [CLIENT].  

Crucially, this investigatory stop was initiated by the officers. None of the initial events 

presented “heat-of-the-moment” pressure preventing the officers from activating their cameras. 

Yet not one of the five officers took advantage of these lower pressure / non-exigent moments to 
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push the buttons on their cameras and retain recordings. This is especially troubling given that 

CPD directives require officers to engage their cameras even in the midst of more dynamic and 

evolving events like “foot and vehicle pursuits.” Special Order at (III) (A) (2) (e).  

As noted above, the Body Worn Camera Act contemplates sanctions if a court finds that a 

recording was “intentionally not captured.” 50 ILCS 706/10-30.  Reframed another way, unless 

there is a mechanical malfunction or an accident, the officers’ failure to activate their BWC and 

record the relevant events, must be deemed “intentional.” See People v. Illgen, 145 Ill. 2d 353, 

366 (1991) (“[e]vidence which shows that an event was not caused by accident tends to show it 

was caused intentionally” (citing 2 D. Louisell & C. Mueller, Fed. Evid. § 140, at 244-25 (1985) 

(defining intent as “merely the absence of an accident.”)).  

The value of video as objective evidence to support or rebut the testimony of the police is 

unquestionable.  In 2011, the Illinois Supreme Court’s reflections upon the Illinois legislature’s 

then recent statutory codification of law enforcement in-car audio and video recording are 

equally applicable to the later enacted Body Worn Camera Act: 

These enactments express the clear legislative intent that the purpose of recording 
traffic stops and preserving these recordings for later production is to assist in the 
truth-seeking process by providing objective evidence of what occurred between 
the law enforcement officer and the citizen. As noted in the legislative history, the 
General Assembly enacted these laws with the view that these recordings could be 
useful to both the State and the defendant. If the recording reflects the defendant 
committing an offense, the State could use it to cement his or her guilt. The 
reverse is also true: if the recording does not clearly reflect commission of a 
crime, the defendant could use it in support of his or her defense. In either 
instance, the recording assists the trier of fact in seeking the truth and at arriving 
at a just result. 

People v. Kladis, 2011 IL 110920 at ¶ 34. 

Activation of body worn camera is as simple as the double press of a button. On any 

given CPD tour of duty, officers have to activate their cameras numerous times. The act of 

activation should almost be automatic for these officers. And all of the officers activated their 
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cameras upon the arrest of [CLIENT]. Before [CLIENT]’s arrest, however, the officers allegedly 

observed suspicious behavior that compelled them to investigate and triggering their duties as 

mandated for all law enforcement-related activities. NOT activating their body-worn cameras at 

this time is an express, direct violation of the Special Order and the Body Worn Camera Act.  

II. The Officers’ Failure to Activate Their Body Worn Cameras Constitutes Bad 
Faith Failure to Preserve Evidence in Violation of [CLIENT]’s Constitutional 
Right to Due Process. 

 
The United States Supreme Court has long held that a due process violation occurs 

whenever the State suppresses or fails to disclose material exculpatory evidence. Illinois v. 

Fischer, 540 U.S. 544, 547 (2004) (citing Brady v. Maryland, 3737 U.S. 83 (1963)). In these 

cases, whether the State acted in good faith or bad faith is irrelevant. People v. Sutherland, 223 

Ill. 2d 187, 235-26 (2006). A further due process violation exists when potentially useful 

evidence is not preserved and the defendant can show bad faith on the part of the police. Illinois 

v. Fisher, 540 U.S. 544, 547-48 (2004) (reaffirming the bright line rule of Arizona v. 

Youngblood, 488 U.S. 51, 57-58 (1988)). In People v. Sutherland, the Illinois Supreme Court 

noted the competing interests of preserving exculpatory evidence and the inadvertent loss of 

evidence where there is other sufficient evidence to support a conviction. Specifically, the Court 

observed: “The proper balance between these competing interests can be accomplished through 

careful consideration of (1) the degree of negligence or bad faith by the State in losing the 

evidence, and (2) the importance of the lost evidence relative to the evidence presented against 

the defendant at trial.” People v. Sutherland, 223 Ill. 2d 187, 214 (2006) (quoting People v. 

Hobley, 159 Ill.2d 272, 307, 637 N.E.2d 992, 1007 (1994)).8 

8It should be noted that in Illinois v. Fisher, 540 U.S. 544 (2004), the United States Supreme Court expressly 
disavowed the Illinois Supreme Court’s bad faith analysis set forth in People v. Newberry, 166 Ill. 2d 310 (1995). 
The Illinois Supreme Court noted that rift in its later 2006 Sutherland decision, but has not reconciled the two cases. 
In the meantime, the Illinois appellate court has followed the Fisher analysis. For a detailed discussion of this due 
process analysis progression, see People v. Moore, 2016 IL App (1st) 133814 ¶¶ 19-31. 
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To determine bad faith by the State or police, mere negligence is insufficient. Sutherland, 

223 Ill. 2d at 236 (applying Youngblood). Rather, “bad faith implies furtive design, dishonesty, 

or ill will.” People v. Danielly, 274 Ill. App 3d 358, 364 (1995) (citing Black’s Law Dictionary’s 

definition of bad faith: “design to mislead or deceive another, or a neglect or refusal to fulfill 

some duty, not prompted by an honest mistake as to one’s right or duties but by some interested 

or sinister motive”). Notably, the courts have considered adherence to policies and procedures as 

an important indicia of good or bad faith. Illinois v. Fisher, 540 U.S. 544, 548 (citing California 

v. Trombetta, 467 U.S. 479, 488 (1984)); accord Arizona v. Youngblood, 488 U.S. 51, 56 (1988). 

While there does not yet appear to be any reported Illinois decisions addressing a police 

officer’s failure to record with body worn cameras, a recent appellate court is instructive.  In 

People v. Nunn, the Illinois Appellate Court considered a situation where police first failed to 

collect and preserve, and then also destroyed, cell phone videos taken by witnesses at the scene 

of an alleged incident involving aggravated battery of a police officer. People v. Nunn, 2014 IL 

App (3d) 120614. In assessing whether the police’s actions (and inactions) constituted a due 

process violation, the court began its analysis by noting that “[criminal prosecutions are required 

to comport with prevailing notions of fundamental fairness, including the meaningful 

opportunity for criminal defendants to present a complete defense.” Id. at ¶15 (citing California 

v. Trombetta, 467 U.S. 479, 485 (1984)). In reversing the decision of the trial court, the appellate 

court in Nunn found that the officers acted in bad faith: 

The trial court found there was no bad faith on the part of the officers in deleting 
or ordering the deletion of the recordings, and in failing to seize the cell phones 
under the circumstances. We find that, to the contrary, the actions of the officers 
were in bad faith and “implied furtive design, dishonesty or ill will.” The 
witnesses were ordered to turn over their phones or delete the recordings, despite 
the officers’ belief the witnesses had a right to record the arrest and the officers 
had the right to seize the cell phones. 
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Id. at ¶ 23. The Nunn court found that the defendant’s motion to dismiss should have been 

granted by the trial court, as the officers’ actions in failing to preserve, and in ordering the 

destruction of, the recordings deprived the defendant of her due process right to a fair trial. Id. 

The officers in this case similarly violated [CLIENT]’s due process rights when they failed to 

preserve video of the alleged offense.  

III. The Officers’ Bad Faith Failures to Activate their Body Worn Cameras Warrant 
Dismissal of the Indictment. 
 
The repeated failures of the officers in the case to activate their body worn cameras, when 

they each (1) were mandated to activate them, and (2) knew they were required to activate them 

under the Body Worn Camera Act and Special Order, rise to bad faith failure to preserve, as well 

as de facto destruction of, evidence as contemplated by Arizona v. Youngblood. Since 2017, 

wearing a functioning, operable body worn camera has become one of many procedures that 

CPD officers are required to perform when they prepare for a tour of duty. Officers are required 

to inspect their body-worn camera to ensure it is functional and operational, to ensure it is turned 

to buffering mode before embarking on a tour of duty, and to activate the camera upon any law 

enforcement related activity. Special Order S03-14. It is indisputable that the officers had 

operating body worn cameras, governed by specific procedures on which they are trained, and 

the officers could have easily followed those procedures and should have, but they did not. Their 

actions constitute a violation of the Body Worn Camera Act as well as the CPD Special Order.  

In this case, the officers’ intentional failures to activate their body-worn cameras not only 

constituted a failure to preserve evidence, but were tantamount to a de facto destruction of 

evidence. Importantly, their failures to activate their body-worn cameras manufactured two 

crucial results: 1) there is no video evidence of the incident as it transpired, even though there 

easily could have, and should have, been; and 2) preservation of the entire incident on 
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body-worn camera video would have been the ONLY corroborating or rebutting evidence. In 

failing to activate their body-worn cameras at the legally mandated time in this case, the officers 

lost vital and objective video evidence that may well have contradicted their accounts of events 

and exculpated [CLIENT]. See ACLU, “No Tape, No Testimony,” at 5. Given the import of this 

evidence, and the officers’ intentional failure to preserve this body worn camera evidence, 

dismissal of the indictment is warranted. 

IV. In the alternative, the Officers’ Intentional Failures to Activate their Body Worn 
Cameras Warrant A Remedy Pursuant to the Illinois Law Enforcement 
Officer-Worn Body Camera Act 

 
If the Court determines that the officers’ intentional failure to record did not rise to the 

level of constitutional violations warranting dismissal of the indictment, then the Court should 

sanction the officers for violations of the Illinois Body Worn Camera Act. The Body Worn 

Camera Act expressly contemplates police failures to record and retain body camera footage and 

provides a specific remedy to defendants in that event.  Specifically, section 10-30 instructs the 

court to consider situations where “a recording was intentionally not captured, destroyed, altered, 

or intermittently” captured as a violation of the Act.  

As outlined above, there is no question that the officers in the case intentionally failed to 

capture the entirety of events leading up to and surrounding [CLIENT]’s arrest, depriving him 

and this Court of critical evidence.  Accordingly, this Court should apply the same remedy as 

courts apply when video evidence has been destroyed: preclude the officers from testifying 

regarding any of the events not captured on their body-worn camera video. See People v. Kladis, 

2011 IL 110920 (Illinois Supreme Court upheld sanction barring officers from testifying for 

State’s failure to produce video evidence); People v. Johns, 336 Ill. App 3d 682 (2002) (trial 
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court within its discretion to bar testimony of officers where court had granted defendant’s 

preservation order but State nevertheless failed to preserve the audio).  

Finally, in the alternative, the Court should apply a negative inference and devalue the 

officers’ testimony and infer that the video that the officers should have captured would have 

been favorable to [CLIENT].9 50 ILCS 706/10-30; People v. Camp, 352 Ill. App.3d 257, 262 (2nd 

Dist. 2004) (suggesting an adverse inference is an appropriate sanction for the State’s loss of a 

videotape showing the defendant performing sobriety tests). 

CONCLUSION 

The Illinois legislature enacted the Body Worn Camera Act to raise the transparency and 

accountability of Illinois law enforcement agencies. The Chicago Police Department 

implemented those dictates with mandatory procedures to be followed by its officers. CPD 

officers must fully comply with the strictures of Illinois Body Worn Camera law and policy, and 

implement those procedures as faithfully as they do the rest of their uniform and tour duties. 

Otherwise, the express intent of the Illinois legislature, to eradicate the discretionary nature of 

police enforcement and accountability, once again becomes toothless. It is precisely for these 

foundational reasons that officers may not ignore the mandates of Illinois law and policy, nor the 

constitutional protections of due process afforded to Americans and to residents of the city of 

Chicago.  

Because the officers’ intentional and willful failure to activate their body worn cameras 

resulted in both a failure to preserve, as well as affirmative de facto destruction of, relevant 

evidence in violation of the due process clauses of the U.S. and Illinois Constitutions, [CLIENT] 

respectfully requests that this Court dismiss the indictment. If the Court determines that the 

officers’ intentional failure to record does not warrant dismissal of the indictment, then the Court 

9That is, that the court find that the officers did not observe [CLIENT] engaged in any suspicious behavior.  

14 
 



should sanction the officers for violations of the Illinois Body Worn Camera Act and preclude 

the officers’ testimony as to any events not captured on video, or in the alternative, apply an 

adverse inference and find that the body-worn camera video, that should have been captured and 

preserved, would have been favorable to [CLIENT]. 

Respectfully Submitted, 

 

______________________ 
Counsel for [CLIENT] 
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