
10#Tips#for#Effective#Cross#Examination#at#a#Probable#
Cause#Hearing#

1. Know the elements
Before you start your probable cause questions, make sure you know the elements of each 
charge or potential charge.

2. Anticipate defenses
Brainstorm any possible defenses you might like to explore, such as self-defense in an 
assault-related charge or misidentification in a typical civilian witness identification case.

3. Decide your goal
After looking at the elements and defenses, decide if your primary goal is to win or to 
discover evidence that will be useful as you prepare for trial. If your goal is to win, use 
primarily leading questions. If your goal is to discover, it may be appropriate to mix in some 
open questions with your leading questions.

4. Start with the source of information
Your first line of cross in a probable cause hearing should always be the “source of 
information.” The officer at a probable cause hearing often testifies based on interviews he 
had with witnesses on the scene unless the officer actually witnessed the crime. It is 
important to determine what the officer’s source of information is.

5. Lock-in witness testimony
After you determine who the officer spoke to, you should then frame every question in a way 
that will lock in the testimony of the witnesses who are likely to testify at trial. Therefore, any 
question relating to facts not directly observed by the officer should be preceded by:  “Did 
the witness tell you...” If there are multiple witnesses interviewed by the police and you do 
not know their names, refer to these witnesses as Witness 1, Witness 2, Witness 3.

6. Be precise and detailed
Flesh out the lines of cross-examination and questions with enough precision and detail to 
get the information that you need to (a) impeach a government witness later and (b) have 
adequate discovery to prepare defense theories for trial. You should elicit descriptions with 
excruciating details, time lapses between events, and distances with precision. Your detailed 
questions should create a complete visual image of the alleged incident in your mind.

7. Do not forget close-out questions
When your goal is to discover more information about the prosecution’s case, close out 
every line of questions with a broad close-out question. E.g., after a line of specific, 
detailed questions about the description of a suspect, ask “Did you observe anything else 
about the suspect?”

8. Do not confuse your client with the suspect or assailant.
Do not ask “Did the complainant tell you what my client was wearing at the time of the 
robbery?” The proper question would be “Did the complainant tell you what the suspect was 
wearing at the time of the robbery?”

9. Do not ask the ultimate question
Do not ask the ultimate question. Save your conclusions until argument! The probable cause 
hearing is about getting the facts. So, we don’t typically ask, “Isn’t it true that you (the officer) 
really couldn’t see the suspect’s appearance?”

10. Build one fact at a time and do not ask compound questions. 




