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ELECTRONIC MONITORING: 
How to Fight it at Every Level



Reflections  . . . 

• Origin of this project 



When to challenge EM in court 

• At the bench informally
• Detention Hearings
• Motions to Modify After 30 days (or sooner)  
• Probation Violation Hearings



Racial Justice Argument 

“A Southern 
Chain Gang” 
Circa 1900-1906 



Would a white kid be 
incarcerated for this behavior?

If not– why require ankle monitor as a 
condition of release 



T.J. Stole Laptop from teacher’s 
Classroom during school 

Was incarcerated 7 times total (6 
times for GPS violations)

Age 16, African-American “T.J.”



Is he being incarcerated for rules 
violations that are typical 
teenage behavior? 

(e.g. sneaking out to see girlfriend, going to 
the corner store or the park)  



Days on GPS: 151
Days on Home Sup.: 90
Days in custody: 29 +

T.J.’s case– incarcerated 7 times for GPS violations 



File a simple 
motion to release 
from GPS listing 
dates



Up to 65 to 70% of 
system-involved youth 
have a disability

Disability Argument 



GPS & PROBATION RULES ARE TOO COMPLICATED

Average:  41 separate rules.  



Americans with Disabilities Act 

Protects individuals with disabilities from discrimination within the 
criminal legal system.
See 42 U.S.C. 12131-12134, 28 C.F.R. pt. 35 
See also https://www.ada.gov/cjta.html

https://www.ada.gov/cjta.html


Judges and Probation must follow ADA

“No qualified individual with a disability shall, by reason of such 
disability…be subjected to discrimination by any [public] entity.” 42 
U.S.C. § 12182.

May not use discriminatory methods of administration
Must make reasonable accommodations in policies, procedures, and 

practices
28 C.F.R. § 35.130



ADHD Criteria from DSM-5

• Fails to give close attention to details
• Does not listen when spoken to directly
• Does not follow through on instructions
• Often avoids, dislikes, or is reluctant to do tasks 

that require sustained mental effort (such as 
schoolwork)



Intellectual Disability (per DSM – V)?

• Reasoning
• Problem-Solving
• Planning
• Abstract Thinking
• Judgment 
• Learning from instruction and experience
• Practical understanding 



Probation Violation defense--Lacked “Willfulness”

Atkins v. Virginia (2002) 536 U.S. 304, 320

“they have diminished capacities to 
understand and process information, to 
communicate, to abstract from 
mistakes and learn from experience, to 
engage in logical reasoning, to control 
impulses, and to understand the 
reactions of others.”



PTSD

What happens with PTSD (per DSM- 5)

• In distress when around cues reminding of 
trauma

• chronic avoidance behaviors 
• hypervigilance 



Let the judge see photos of Apartment 



Work as a team with parents, service 
providers and community partners.



Have your client 
write an affidavit

On how hard GPS is for him  



Ask judge to alter the EM rules for your client
Juvenile court is supposed to be “individually tailored”– ask 
for modifications 

• Allow for walking his dog 
• Allow for bike riding 1 hour a day 
• Going to the store 
• Staying with family on the weekends 
• Permission to leave when there is conflict 



Give the court a weekly schedule for your 
client, demonstrating that EM is not 
needed because of  the other services and 
support in place.  



Constitutional and Legal Arguments



Probation Term is Unreasonable

A probation condition is unreasonable, and therefore invalid, 
if it: 
1) has no relationship to the crime committed;
2) relates to conduct which is not itself criminal; 
3) requires or forbids conduct which is not reasonably 

related to future criminality.  

(People v. Lent (1975) 15 Cal.3d 481, 486; In re D.G., supra,
187 Cal.App.4th at pp.52-53.)



Violates Right to Travel 

A probation condition violates the California and United

States Constitutions if it unduly restricts a probationer’s right

to travel. (U.S. Const., 1st, 5th, 9th and 14th Amend.;

Cal.Const. Art. 1, §7(a), Art. 1, §24, Art. 1, §3].)



Violates Right to Association 

A probation condition violates the California and United

States Constitutions if it unduly restricts a probationer’s right

to association. (U.S. Const., 1st, 5th, 9th and 14th Amend.;

Cal.Const. Art. 1, §7(a), Art. 1, §24, Art. 1, §3].)



Violates 4th Amen. as an unreasonable search 

•Good case law out of Mass. & North Carolina on 
EM!

•Gov’t interests do not outweigh privacy intrusion 



Violates Due Process – Vague and Overbroad

A person may not be deprived of “liberty” without due

process of law.

(e.g. no visitors in the house rule– overbroad)

(U.S. Const., 5th and 14th Amend.; Cal.Const. Art. 1, §7)



Violates 8th Amendment– Cruel and Unusual

A sentence that may be imposed on an adult, notwithstanding the Eighth 

Amendment, might violate the Eighth Amendment if imposed on a juvenile 

because of the unique developmental nature of a juvenile’s brain.   (Roper v. 

Simmons (2005) 543 U.S.  551, 568 [death penalty for juveniles violates the 

Eighth Amendment because of their lack of maturity and underdeveloped sense 

of responsibility].)



KATE WEISBURD
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Policy Arguments Against Electronic 
Monitoring in Juvenile Court



EM in the time of COVID-19: 
Changing  the Narrative

In a world without EM, most children would (and should 
be) be straight released. 

So is EM really necessary? 



ELECTRONIC MONITORING IS A RACIAL JUSTICE ISSUE



Connect with 
organizers & groups 
led by directly 
impacted people



5 TIPS TO CHANGE THE NARRATIVE

#1 Gather data! 
• Get the numbers.   How many youth on EM vs juvenile hall? Changes 

over time? Demographics? What types of cases?

• Use law student interns to watch court.   Look for : Who is released 
on EM?  Charges? Frequency and type of violations related to EM?

• Swap notes & build knowledge base with community partners and 
organizers.

• Use case files to collect data points! Use law students to help 
analyze.  Average length on EM?  Responses to violations?

• Are there fees for EM?     



5 TIPS ON HOW TO CHANGE THE NARRATIVE

#2  Cite to uncontroversial research!  
• Incarceration, even if brief, is 

harmful and disruptive.

• The lightest form of supervision is 
best, esp. for low risk youth.

• Pro-social and pro-familial 
activities are critical for 
rehabilitation. 

• Kids are different.

#3  EM runs counter to all that research!
• Youth are often re-incarcerated (even 

if no charges filed) for EM / Probation 
violations  

• EM (and EM rules) are incompatible 
with adolescent development  & youth 
with disabilities 

• EM results in social isolation and 
undermines rehabilitation 

• There is no empirical evidence that 
EM improves case outcomes for 
youth.   EM not designed for kids.



#4  Identify the key problems with EM in your court & jurisdiction.

• No modification/individualization of rules?

• Pre-approval process? 

• Charging requirements? 

• Fees? 

• Limits on pro-social activities like sports or family time?

• Youth spend months cycling on/off EM and in/out of hall?

• Stress on families?

• Stigmatizing? 

• Problems with technology?     

5 TIPS ON HOW TO CHANGE THE NARRATIVE



#5   Make Recommendations

• Straight release should be default presumption.  EM used only as most restrictive 
option before custody. Goal should always be NO EM AT ALL.  

• Rules of EM should be individually tailored to the needs of the child.   

• EM should be rarely, if ever, used for youth with cognitive or intellectual disabilities. 

• EM rules must be simplified. 

• Pro-social and family activities should be presumptively permitted.

• Detention should not be response to EM violations. 

• Jurisdiction should collect and report data.

• There should be no fees for EM. 
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The use of EM and juvenile hall has gone down in Alameda Co.

Youth on EM today:   15 



But isn’t electronic monitoring  
better than jail!?  

YOU NOW HAVE ANSWERS!
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ELECTRONIC MONITORING
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ELECTRONIC MONITORING



UNDERSTANDING THE CUMULATIVE IMPACT OF TRAUMA

Historical and intergenerational 
traumas are traumatic 
experiences that impact entire 
communities and have an 
impact across generations.

Trauma is any event that makes 
you feel your life or the life of 
someone you love is threatened 
and can lead to traumatic stress 
reactions and triggers.



RACISM AS A TRAUMA
• Racism refers to prejudice, discrimination, or 

antagonism directed against a person or 
people on the basis of their membership of a 
particular racial or ethnic group, and can 
include systemic forms of oppression.

• Racial trauma refers to traumatic events 
related to membership in a particular group.

• Understanding the cumulative impact of 
individual trauma, intergenerational trauma, 
racial trauma and historical trauma helps 
provide context for the communities that 
shape students’ understanding of the world. 



TRAUMA REMINDERS & EARLY WARNING SIGNS 
RELATED TO HISTORICAL TRAUMA• Anything that reminds a person of the 

trauma can set her stress alarm off…even if 
she doesn’t know it is a reminder.

• Early warning signs are thoughts, 
behaviors, or body reactions that happen 
before a person enters crisis mode.

• Recognizing triggers and warning signs give 
trauma survivors power to better control 
reactions to stressful situations. 

• Understanding the role of trauma 
reminders and early warning signs in 
relation to historical, intergenerational, 
and racial trauma can support healing from 
multigenerational injury.



RESTORING TRUST AND SAFETY 
Three A’s for building a more 

equitable justice system.

Acknowledge the 
role of stress & 
trauma in 
increasing 
disproportionate 
police contact and 
prevent justice. 

Ask questions and 
collect information 
about the life 
experiences of 
individuals from 
historically 
oppressed groups.

Adjust practices, 
polices, and 
procedures to 
proactively 
secure safety in 
equitable & 
inclusive manner.

3 A’s © iOpening Enterprises



CARMEN DAUGHERTY
Policy Director
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ELECTRONIC MONITORING
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