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This Article addresses the increasing use of videoconferencing to avoid bringing criminal defendants to court for
certain proceedings. The use of technology to replace in-person appearances raises concerns on several levels.
Unfortunately, courts use videoconferencing technology to bring criminal defendants to court without carefully
evaluating the impact of that practice on the quality of justice.

This Article evaluates the implications of using technology to have defendants appear through videoconferencing
and argues against the practice. It brings to bear the literature from other fields, particularly communications and
social psychology. That body of literature suggests that videoconferencing may have a negative impact on the way
the defendant is perceived by those in court as well as the representation the defendant receives and the way in
which the defendant experiences the criminal justice system. The author argues that courts should not extend their
reliance on videoconferencing further and instead must undertake studies to explore the impact of the technology
in criminal proceedings. In addition, the author advocates that the courts take steps to ameliorate the negative
impact of videoconferencing through design of videoconferencing systems and training of those who participate in
videoconference proceedings. Finally, the author suggests that courts with videoconferencing equipment make it
available for communication between incarcerated defendants and their attorneys, fostering better representation.
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*1090  The defendant's case is called for arraignment, but the defendant is not in court. The defendant is in a room in the jail
where the defendant is incarcerated awaiting trial. During the proceeding, the court will inform the defendant of the charges,
set or review bail, and possibly take the defendant's guilty plea. The defendant appears by videoconferencing technology on a
screen visible to the judge and others in the courtroom. In the remote location, the defendant views a video monitor to learn
what is happening in court and to hear the judge. Any colloquy between the judge and the defendant takes place *1091  by
videoconference. The defendant's only eye into the court proceedings is the television monitor.

I first encountered videoconferencing a number of years ago in juvenile cases in a suburban county near a major city. The
juvenile law in that state requires the court to hold a hearing within seventy-two hours of detention for juveniles charged with

delinquency. 1  At the hearing, the questions are, first, whether there is probable cause to believe the defendant committed a

crime, and, second, whether the defendant should be detained awaiting the adjudicatory hearing. 2  With the introduction of
videoconferencing, juvenile defendants who were in the detention center were not brought to court for their right to detain
hearings. Instead, as their cases were called, the juvenile defendants would be taken to a special room in the detention center
where they were photographed for court and viewed the court proceedings on a monitor. Before the hearing, each defendant had
the chance to talk to counsel, usually the public defender, on the video system. During the hearing, the defendant could see on
the monitor the judicial officer, the prosecutor, the defense attorney and representatives of the probation office, none of whom
the defendant had met before and none of whom were clearly identified. The defendant would also see parents or guardians if
they were present in court. When the system was first introduced, the quality of the equipment was so poor that it was often
difficult to determine what the defendant looked like or even to discern the defendant's race. The defendant and counsel had
no means to talk privately during the hearing; if the defense attorney wanted to speak privately with the defendant, the defense
attorney had to ask the judicial officer to clear the courtroom to allow consultation. The court routinely posed questions to
defendants, and they responded without advice of counsel.

I. Introduction
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Technological advances profoundly affect the structure of interactions in modern society. In business, videoconferencing is

praised as an economical and efficient alternative to meeting face to face. 3  Applications of technology in the criminal justice
system are also being explored, and videoconferencing is already employed to avoid bringing witnesses or defendants to court
for certain *1092  proceedings. This Article evaluates the implications of using technology to have defendants appear through
videoconferencing and argues against the practice.

The use of technology to replace in-person appearances raises concerns on several levels. The most debated concerns are those

that arise when a witness against a criminal defendant appears in court on videotape or live by teleconferencing technology. 4

This use of technology calls into question the dynamics of the jury's perception and evaluation of a witness at trial and raises

serious constitutional issues. 5  This Article does not focus on trial appearances, because there is general agreement that the
defendant should be present at trial except in well-defined circumstances. This Article focuses instead on the use of technology
at other stages of the criminal process. As a society, we have already invested heavily in videoconferencing for criminal cases.
We must ask, however, whether this represents a dilution of the quality of criminal justice. If so, efforts should be made to
temper the negative impact of the use of technology and perhaps even turn technology into a tool to improve the justice system.

Researchers in various fields have studied whether presenting witnesses by video distorts the trial process. When examining the
use of video testimony against criminal defendants, most conclude that any distortion is at an acceptable level, given the benefit

of using video testimony. 6  The issues are very different, however, when the question is whether to rely on a video connection
for the defendant's presence at criminal proceedings. When the quality of actual and perceived justice is at stake, we should
worry about subtle effects. We should be concerned not only about the outcome of any single step in the process, but also about
how the cumulative impression of the defendant is altered when we rely on video. Conversely, we should be concerned with the
impact on both the defendant's subjective experience and the actual quality of representation the defendant will receive when
the defendant is in jail rather than in the courtroom.

*1093  The criminal justice system is the wrong place to experiment with videoconferencing. The brunt of the experiment
falls on defendants who are incarcerated before trial. They are dispropor-tionately indigent and often receive representation of
dubious quality. If videoconferencing improves the ease of processing cases but diminishes the quality of justice, there may
be no one to complain.

Employing video technology to avoid having the defendant appear in court in person raises a number of issues. This use of
technology may have a negative impact on the court's perspective, the defendant's experience, and the fairness of the process.
Lawyers have rarely looked to the insights of other disciplines concerning technology. This Article applies insights from the
fields of communications and social psychology. Although researchers in these fields examine the use of technology in settings
other than the justice system, the literature in these fields suggests that we should be wary of the unintended consequences that
we introduce with our use of videoconferencing technology in criminal cases. When the defendant appears only by video, both

the perception of the defendant and the defendant's participation in the process may be negatively affected. 7  We should not
sacrifice the quality of justice to achieve the efficiency that the use of videoconferencing seems to offer.

This Article examines in depth the implications of employing videoconferencing technology to connect a remote defendant
to a judicial proceeding. The first two Parts lay the groundwork: Part II provides an overview of consideration of the use of
technology in criminal cases and the arguments that have been advanced for and against videoconferencing. The subsequent
Parts explore in depth the use of videoconferencing, bringing to bear research from disciplines such as communications and
social psychology. Part III identifies several limitations inherent in videoconferencing. Part IV describes specific ways in which
the use of videoconferencing impacts the defendant. Part V details the ways in which this impact will be felt at the various
nontrial stages of the criminal case in which videoconferencing in commonly used. Finally, Part VI proposes three steps:
(1) subjecting the use of videoconferencing in criminal cases to careful study, (2) taking steps to ameliorate the threatened
negative impact of videoconferencing, and (3) making the technology available  *1094  to improve communications between
incarcerated defendants and their attorneys.
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Before proceeding, I must note one problem I faced in writing this Article. In considering the impact of videoconferencing on
the quality of justice, I had to confront the gap between what the criminal justice system should be and what it is. Even for
defendants who appear in person, the system often falls short. Courts are burdened with too many cases, so proceedings often
take place in a chaotic and confusing atmosphere. Defendants often receive inadequate and inattentive representation; even
in court, no one assures that the defendant understands the proceeding and is participating effectively. We currently allocate
too few resources to the justice system to guarantee the quality of justice we should. In discussing videoconferencing, I have
refused to focus on the sad reality of the justice system. Instead, I have considered the ways in which videoconferencing will
impact the quality of the proceeding, whether it replaces a personal appearance in a well-run courtroom with excellent defense
representation or one in a less than ideal courtroom setting. Regardless of the baseline, the risk in either case is that the use of
videoconferencing diminishes the quality of the justice dispensed.

II. The Use of Technology in Criminal Cases

For over two decades, courts and commentators have explored the use of technology as a means to save time and money in

a variety of legal contexts. 8  While the telephone made communication between *1095  two remote locations possible, only
with the addition of a visual channel did the technology acquire strong appeal as a way to process criminal defendants without
bringing them to court. Videoconferencing is now used in a range of criminal proceedings. At trial, witnesses sometimes appear
only on prerecorded video or through videoconferencing technology; however, at trial, the defendant is entitled to be physically

present in the courtroom except in specific, unusual situations. 9  Yet, for the other stages of the criminal process, the courts

have not recognized the defendant's right to be present. 10  Therefore, courts have employed video technology to avoid bringing
criminal defendants into court for proceedings such as arraignments and hearings on bail, sentencing, and violations of probation

or parole. 11  At a time when the criminal justice system is overwhelmed by the number of cases it must process, technology
appears to be an inviting solution. Cases can be processed more efficiently if defendants who are incarcerated are not brought
to court in person but instead appear through videoconferencing technology. Unfortunately, reliance on videoconferencing
threatens the fairness of the process.

A. The Context

The justice system must concentrate not merely on processing cases efficiently, but also on improving the quality of justice.
Even when videoconferencing is not employed, the justice system suffers from numerous problems. Cases are processed without
adequate regard for either concerns of the witnesses or the rights of the defendants. In recent years, scientific evidence has

demonstrated *1096  without question that the justice system has convicted, both through trial and plea, innocent defendants. 12

One well-documented weakness of the system is the poor quality of defense representation. The quality of defense representation

has been repeatedly criticized and is unquestionably a major problem facing the criminal justice system. 13  Indigent defense

representation is chronically under funded. 14  Many defense attorneys carry excessive *1097  case loads. 15  As a result, too

many defendants receive too little from their attorneys. 16  Incarcerated defendants, in particular, receive *1098  compromised

representation, compounded by the fact that they cannot seek out their attorneys and cannot assist in investigating their cases. 17

B. The Perceived Benefits

When live hearings are replaced with videoconferencing, the perceived gains inure primarily to the governmental side of the

system, benefiting judges, court personnel, and prosecutors. 18  As a result, the decision-making process that leads courts to rely
on videoconferencing may be biased, failing adequately to consider the defendants' interests.
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Large numbers of defendants are incarcerated while their cases move through the criminal justice system. 19  Some are in

detention *1099  facilities distant from the courthouse. 20  Bringing the defendants to court from the detention center or taking
the court to the detention center consumes time and resources. When courts use videocon-ferencing instead, they realize multiple
benefits. The proceedings can be held in the courthouse, which is open to the public, without devoting resources to transportation

and security. 21  Judges do not have to travel. 22  The marshals who would otherwise have to transport prisoners to hearings are

relieved of that burden. 23  Security is enhanced because the prisoners stay in the prison and the outside participants stay outside

the prison. 24  The overall efficiency of the *1100  system is enhanced; more cases can be handled in the available amount of

time with the available court personnel. 25  The government may realize monetary savings. 26  In short, those who control the

system have multiple reasons to view videoconferencing as a tremendous benefit. 27

Those in favor of videoconferencing also point to benefits to the incarcerated defendants. The most common argument is
that defendants who appear by video avoid the physical discomfort of being transported to court and held there during the

proceedings of other defendants. 28  In some courts, the process of transport is both *1101  lengthy and so uncomfortable

as to be dehumanizing. 29  The defendant need not endure this discomfort if the defendant simply appears from the jail by
videoconferencing. The defendant may realize incidental benefits as well; for example, if the court orders the defendant's release,

the defendant may be processed more quickly if the defendant is physically in the jail, as opposed to the courtroom. 30  In light
of the potential harm to the defendant discussed below, however, these benefits are insufficient to warrant relying extensively

on videoconferencing. 31

Proponents of videoconferencing advance their arguments with confidence. Often, rather than identifying specific benefits

to the defendant, they argue simply that it inflicts no demonstrable harm. 32  They appear to be unconcerned that the use of

videoconferencing may alter the process in ways that have a subtle negative impact on defendants. 33

Concern that the use of videoconferencing does not yield an overall benefit to defendants is unlikely to receive much weight
in deciding how to structure the system. Defendants do not have a strong voice as a constituency. In some instances, defense

attorneys have successfully protested the use of videoconferencing. 34  In others, however, the defense attorneys who would

be expected to speak for the defendants may themselves benefit from more expeditious handling of the calendar. 35  Moreover,

defense counsel may not recognize the harm to their clients, overlooking the subtle effects of videoconferencing. 36  *1102
Finally, even if defense counsel object to the use of videoconferencing, the decision makers may not respond to the defense

bar's complaints about hard-to-define harms in the face of the perceived administrative gains. 37

C. The Legal Arguments

An argument based on legal rights could carry the weight to overcome the arguments in favor of videoconferencing. Courts and
commentators have addressed both constitutional and nonconsti-tutional challenges. Unfortunately, these avenues have proved
largely unavailing to defendants.

A number of commentators have written concerning the constitutionality of having the defendant appear by videoconferencing
for various steps in the criminal process other than trial, and some have argued that videoconferencing violates the law or

infringes on defendants' constitutional rights. 38  It seems unlikely, however, that a court will reach these conclusions. Unlike
the criminal trial, where a number of constitutional rights are in play and where the defendant's physical presence is generally

essential, 39  the other stages of the criminal process are clothed with far fewer constitutional protections. Courts considering

arguments that video arraignments are unconsti-tutional generally reject the claim summarily. 40  Similarly, courts have *1103

rejected arguments that defendants cannot constitutionally plead guilty or be sentenced when appearing by videoconference. 41
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In a limited number of instances, legal arguments have prevailed against videoconferencing. These successful arguments have
been based on interpretations of the rules of criminal procedure and the determination that the legislature requires the defendant's

physical presence in court. 42  But rules can be changed. Lawmakers may be persuaded by the same arguments of administrative
efficiency and increased security that encourage courts to adopt videoconferencing in the first instance. Indeed, Rule 5 of
the Federal Rules of Criminal Procedure has been amended to permit the use of videoconferencing for arraignment in some

instances, 43  and many states already authorize the courts to conduct a wide range of proceedings by videocon-ferencing when

the defendant is incarcerated. 44

*1104  D. The Challenge

The quality of justice accorded the defendant should not stand or fall merely on these legal arguments. The challenge posed by
videoconferencing technology is to improve the justice system without inflicting harm on defendants. We need to reevaluate the
use of technology in light of its effect on the quality of justice. The criminal justice system should employ videoconferencing
with extreme caution. Before we accept the argument that videoconferencing is necessary for administrative reasons or is the
only way to treat the defendants humanely, we should assure ourselves that all possible efforts have been made to obtain the
defendants' presence at all proceedings. If, as in other aspects of the criminal justice system, society has not devoted adequate

resources to create a safe, humane, and workable system, 45  the defendant should not have to pay for this lack of funding with
a compromise in the quality of justice. If there is a problem, society should address it without compromising the quality of
justice delivered to defendants.

Two intuitive propositions suggest that videoconferencing may either have a negative impact on the system or offer a way to
address the current problems. First, if videoconferencing technology reduces client-attorney contact by separating the defendant

from the defense attorney, it will exacerbate the problem. 46  Second, if videoconfer-encing is used to foster client-attorney
communication, it will enhance representation. At present, court systems allocate resources to the first, detrimental, use of
technology. Courts should instead devote those resources to supporting representation of incarcerated criminal defendants and
improving the quality of justice.

III. The Limitations of Technology

The use of videoconferencing technology to bring the defendant to the courtroom inevitably creates a barrier between the

defendant and the court. 47  It also raises a number of technical questions and forces *1105  the criminal justice system to
confront the limitations and implications of technology. We do not yet have the technology by which the defendant's three-
dimensional likeness can be transported to the courtroom and the defendant can experience the courtroom environ-ment as if
she were there. As a result, if the defendant is present only at a remote location, a number of logistical questions and concerns
must be addressed. This Part identifies areas of concern that flow from the use of video technology: the quality of the equipment;
technological constraints, such as limited transmission of nonverbal cues and the inability to replicate eye contact; the intractable
problem of where to locate counsel for the remote defendant; the handling of exhibits, forms, and documents; and the role of
viewer expectations. In Parts IV and V below, the Article explores the specific impact of these choices on the defendant and
on the justice system.

A. The Quality of the Equipment

The quality of videoconferencing equipment varies. If the equipment is not adequate, the court's interaction with the defendant
and the defendant's experience of the proceeding will suffer. Studies emphasize that barriers to communication will arise if the

quality of the audio or video technology is poor. 48  When videoconferencing is employed in criminal cases, some defendants

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR5&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR5&originatingDoc=Ifd8064014a5f11dba16d88fb847e95e5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7

will suffer from the use of inferior or malfunctioning equipment. 49  For example, in Commonwealth v. Ingram, the printer
in the remote facility designated to deliver documents from the courthouse did not always work, and the communication

system between the court and the remote location was difficult to use. 50  Criminal justice funding is unlikely to support high

*1106  quality, cutting edge equipment. 51  For the remainder of the discussion in this Article, however, I simply assume that
the equipment employed is the best available and will focus on the problems that arise even when appropriate equipment is

available. 52

B. Technological Constraints

Using video to bring the defendant into the courtroom raises technological issues regarding how to present the defendant to
those in court, how to present the in-court participants to the defendant, and how to moderate impact of the video presentation

on the interactions and mutual perceptions of the participants. 53  Technology is never neutral, and researchers emphasize that

it is critical to employ a communication medium that matches the task at hand. 54  Finding the appropriate fit in criminal cases
poses a challenge.

*1107  In existing systems and experimental models, camera configurations vary markedly. Some employ split screens with

multiple insets, each showing one of the participants. 55  Some split screen configurations also employ a larger screen that focuses

on the person currently speaking. 56  Others show a single view of the courtroom. It is not clear which will best approximate

the courtroom experience. 57  Indeed, courts have made no effort to determine whether or how the courtroom experience can
be replicated.

*1108  There are three areas in which technology inevitably skews the perception of others. First, choices about camera shots
influence perceptions of others. Second, video presentations always either strip some nonverbal cues from the communication
or overemphasize them. Finally, video presentations do not replicate normal eye contact.

1. Camera Shots

A question necessarily will arise concerning how to photograph the participants in the proceeding. That question is most critical

when choosing how to convey the defendant to those in court. 58  When the defendant is physically in court, those observing
the defendant can decide for themselves whether to hone in on a detail or to take in a more general impression of the defendant.
When the defendant appears by video, however, someone else must determine whether the shot should be head only, full body

or something in between, and whether the shot should vary. 59  Similarly, someone must determine the camera angle. 60

The problem for the justice system is that one shot captures all the essential information, these decisions determine the impact

of the shot, and this one shot affects how the defendant will be perceived by those in court. 61  For example, a panoramic shot of
the defendant in the remote location will include distracting elements of the physical space around the defendant. That raises the
question of whether the *1109  distraction will improperly influence the perception of those in court or, conversely, whether
those in court should be aware of the distracting elements in the defendant's environment that might influence the defendant's

behavior and concentration. 62  In contrast, a head shot of the defendant will eliminate the distraction but will also eliminate
useful information; it cuts out many nonverbal cues from the defendant, conceals distractions in the defendant's environment, and

may create a cramped or confined feeling. 63  In addition, a head shot exaggerates the effect of the defendant's facial expressions,

increasing the negative impact of harsh facial features or unattractive expressions. 64
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The impact of shot choice raises another issue. Even though control over the camera influences the way in which the defendant

is perceived, that control is often given to someone who is not trained regarding the impact that the type of shot will have. 65

Prison personnel or even the judge may decide how to capture the defendant's image at any particular moment. 66

*1110  2. Nonverbal Cues

One insurmountable limitation of videoconferencing is its inability fully to capture nonverbal cues. Nonverbal cues play

an important role in the courtroom. 67  These cues include such signals as facial expression, gaze, posture, and gestures. 68

Nonverbal cues add valuable content to human interactions. They serve multiple functions. They convey mutual attention
and responsiveness and communicate interpersonal attitudes. They signal who should speak and for how long. They provide
feedback conveying reactions. They illustrate verbal expression, as, for example with hand gestures, and sometimes substitute

for verbal expression, as when someone uses a head shake to express a negative. 69

Nonverbal cues interact with verbal cues to convey not only a sense of whether the person is credible but also a general

sense of the person's reaction to the proceedings. 70  Unfortunately, videocon-ferencing does not effectively convey the full

range of nonverbal cues. 71  Videoconferencing may distort gestures or may filter them out. 72  For example, a head shot may
overemphasize facial expressions but will omit hand gestures or body language. In addition, the observer relates differently to

a video image than to a live person and may simply overlook some of what is captured on the screen. 73  As a result, critical
aspects of the defendant's communicative effort will not be conveyed to those in court and, conversely, the communication of
those in court will not be fully transmitted to the defendant.

*1111  3. Eye Contact

Eye contact is particularly important to communication and to perceptions of truthfulness. 74  Inappropriate eye contact, either

too little or too much, generates a negative impression. 75  Yet videoconferencing technology cannot replicate normal eye

contact. 76  As discussed further below, the lack of eye contact may influence the interactions of the participants as well as their

perception of each other. 77

C. Location of Defense Counsel

One of the most problematic questions courts have confronted when employing videoconferencing is where to locate the defense

attorney who represents the remote defendant. There are three options. 78  First, the defense attorney can be present in court, with
the defendant elsewhere. Second, the defense attorney can be with the defendant at the remote location and, like the defendant,
appear only electronically. Third, the defendant can be represented by a team, with *1112  one attorney in court and the other
at the remote location with the defendant. As this Article demonstrates in Part IV.C, each of these choices has implications for

the process, and none is truly satisfactory. 79

D. Exhibits, Forms, and Documents

In many proceedings, the defendant and her attorney need to examine exhibits or fill out paperwork. 80  If the court uses

videoconferencing, the technology must accommodate this reality. 81  It is not sufficient simply to have someone in the

courtroom read a document aloud. 82  Material is absorbed and understood differently when it is viewed than when it is received

aurally. 83  Transmission from the court to the jail can pose technical problems and detract from the effectiveness of the

proceeding. 84
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E. Viewer Expectations

Those who view the defendant by video bring to the experience expectations concerning how the defendant should appear and
behave. The videoconference projection of the defendant is unlikely to meet those expectations. If the defendant's video persona

contrasts with the *1113  expected one, the result may be negative. 85  Our society of television watchers is conditioned to

expect those appearing on television to be attractive and competent. 86  Most of the people who appear on television are wearing
make-up and clothing to make them more telegenic. Defendants appearing by videoconferencing do not have these advantages.
And, of course, only the rare defendant will be media trained or savvy enough to know how to sit, how to hold her hands,
and where and how to look at the camera. As a result, most defendants appearing on video will compare unfavorably with the
viewers' expectations and may be judged more negatively as a result.

Each of these areas of concern threatens the quality of justice. Their resolution may have a negative impact on the defendant or
on the court's ability to function appropriately. These risks are explored in the sections that follow.

IV. The Impact on the Defendant

Videoconferencing appears to have been adopted without carefully considering the impact on the remote defendant. The

impact falls on criminal defendants who are already disadvantaged by being incarcerated pretrial. 87  Moreover, the brunt of

any negative effects of videoconferencing falls disproportionately on indigent and minority defendants. 88  The system should
proceed extremely cautiously when *1114  creating potential barriers between the defendant and the formal judicial process.

This Part of the Article explores three ways in which videoconferencing disadvantages the defendant. First, it discusses how
using video technology to bring the defendant to the courtroom affects the way in which the defendant is perceived by those
in court. Second, it addresses the impact on the relationship between defendant and defense counsel and on the ability of
defense counsel to provide appropriate representation to the remote defendant. Third, it explores the ways in which the use of
videoconferencing alters the defendant's experience of the justice process.

A. How Is the Defendant Perceived?

A major concern in assessing the impact of videoconferencing technology should be how it affects the way various participants
in the process perceive each other, particularly how it affects the judge's perception of the defendant and of the case. For the sake
of the justice system at each stage of the criminal case, the judge as well as others in the system must be able to obtain accurate
information from the defendant and get an accurate sense of the defendant. To the extent that technology changes behavior

or masks or distorts information, it may undermine the accuracy of perceptions and corrupt the result of the proceeding. 89

Similarly, for the sake of the defendant, those in court must be able to get a fair and accurate impression of the defendant,
and their interactions with the defendant should not be distorted by the buffer of technology. If either the perception of the
defendant or the defendant's demeanor changes because of the use of video or because of the off-site location, videoconferencing
undermines the fairness of the system.

In some instances, those in the courtroom must assess the defendant's credibility. A number of researchers have considered

*1115  whether video presentation of witness testimony creates harmful distortion of credibility assessments. 90  Of course, the

ability to assess credibility is demonstrably weak in any event. 91  But the studies should cause concern about exacerbating the
problem by using videoconferencing in criminal cases. Although the studies generally conclude that a defendant is not harmed
by presentation of video testimony against the defendant, they reach the conclusion in part because witnesses appearing by

video are sometimes accorded less weight than live witnesses. 92  For the same reason that a video witness is less effective
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against a defendant, a defendant will be less effective when appearing on video. Thus, the defendant present only through video
may suffer reduced credibility.

The assessment of credibility, however, is only one factor in the judgments that the judge and others in the criminal system
are required to make in the stages of the criminal process in which videoconferencing is used. When videoconferencing is
employed, the defendant is observed through videotape by a number of actors in a position to exercise discretionary authority
over the defendant's case. Unlike a jury, which is generally instructed on the law and asked to judge credibility of witnesses
and determine the defendant's guilt or innocence, a judge, prosecutor, and probation officer must make nuanced judgments

concerning whether to give the defendant the  *1116  benefit of favorable discretionary judgments. 93  Even the defense attorney
must make refined judgments about matters such as the defendant's mental state, understanding of the charges, and decisions
on whether to waive certain rights. The concern in these settings should not be merely whether videoconferencing dampens
the ability to pick up nonverbal cues related to credibility but should instead be how the use of videoconferencing will shade

judgments about the defendant, for example, as a sentencing or bail risk. 94  In addition, the defendant may suffer by comparison

with in-court prosecution witnesses. 95

The determinations that are made through videoconferencing are nuanced. 96  For example, in setting bond, the court must
assess whether the defendant poses a risk of flight or harm to the community. The court may also need to determine whether
the defendant understands the conditions of release that the court might impose and assess whether the defendant will fully
comply with them. The court will make the determination both through the formal exchange with the defendant and by informal
and subjective assessment of the defendant's sincerity, level of responsibility, and character. Such subtle determinations are

influenced by factors such as the defendant's attractiveness, 97  facial expression or features, 98  or nonverbal conduct. 99  *1117
This assessment may turn on subtle aspects of the defendant's presentation, which may be skewed by the use of technology.

In addition, the court may need to evaluate the defendant's consent to appear by video, the defendant's waiver of the right to
a probable cause hearing, or even the defendant's plea of guilty. For any waiver, and especially if the defendant pleads guilty
without appearing in person, the court must make a series of determinations. The court must be confident that the defendant is

both competent and acting voluntarily. 100  When the defendant is in custody, there is a risk that the defendant is acting under

pressure applied by those controlling the detention. 101  If no lawyer is present at the jail, the determination of voluntariness and
competence will be based entirely on the video image, and no one with legal training and experience is in a position to assure
that the determination is correct. If all interactions are by video, the court may have difficulty assuring itself that the defendant

understands the written waivers being executed. 102  When the defendant is represented, the court must also ensure that the
defendant has received adequate legal advice. When the defendant appears on video, the court loses the opportunity to observe

and assess the courtroom dynamic between the defendant and defense counsel. 103  If defense counsel is in the courtroom, the
court will be able to observe only the long-distance interaction between attorney and client; if counsel is at the jail with the
defendant, the court will be able to observe their interaction only to the extent that it is captured on video.

The following subsections consider three specific aspects of how videoconferencing affects the way those in court perceive
the defendant. Part IV.A.1 discusses the ways technology influences perception and applies those insights to the criminal case.
Part IV.A.2 considers how the defendant's demeanor, and consequently the perception of the defendant, is influenced by the
use of videoconferencing. Part IV.A.3 considers the impact of the expectations of those in the courtroom on their assessment
of the defendant.

*1118  1. Technology and Perception

When those charged with making decisions view the defendant only through video, one concern is that their impression will
be less positive as a result. There is ample evidence that one effect of video is to make the person portrayed harder for the

audience to relate to. 104  Studies reveal that people evaluate those with whom they work face-to-face more positively than those
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with whom they work over a video connection. 105  When decisionmakers interact with the defendant through the barrier of

technology, they are likely to be less sensitive to the impact of negative decisions on the defendant. 106

*1119  When videoconferencing was first introduced in criminal cases, prosecutors and public defenders expressed concern
that video would depersonalize the interaction between those in court and those in jail. Since then, some legal commentators

have dismissed that concern as insignificant. 107  The literature from the fields of communications, psychology, and computer
technology, however, suggests that this concern should be taken seriously. The judge's perception of a defendant who is present
only on video is likely to be less favorable in a number of ways. In other settings, study subjects rated those viewed only

through video lower than those with whom they dealt face-to-face. 108  In face-to-face settings, workers formed more positive

impressions of colleagues than in video interactions. 109  Similarly, studies of the use of videotaped testimony suggest that live

testimony produces a higher conviction rate. 110  Live witnesses resonate more effectively with the fact finder. 111  The studies
of juror reaction to video testimony also speak to this question. Jurors report that children who testify by closed circuit television
rather than appearing live in court are less believable, “less attractive, less intelligent, more likely to be making up a story, and

less likely to be basing their testimony on fact versus fantasy.” 112  These studies as well as some expert testimony signal that

a defendant appearing by videoconferencing may create a more negative impression than had the defendant appeared live. 113

Similarly, a live defendant would resonate more effectively with the judge and others in the process than a defendant present
only through videoconference. The outcome of the proceeding may be more favorable for the defendant who is seen as having
the kinds of positive attributes, such as confidence and intelligence, that jurors see in live witnesses.

*1120  At present, video has inherent limitations. First, it is a two-dimensional medium; 114  generally, only part of the person

is visible. 115  Second, those viewing the video are more likely to stare at the person in the image than they would be if the

person were physically present. 116  Third, the use of video may inordinately emphasize the defendant's facial features and

expressions. 117  For defendants with attractive features and expressions, this may work to their advantage; for other defendants,

however, this tendency of video may emphasize unappealing features or expressions. 118  In addition, facial expressions may

assume an exaggerated effect and certain mannerisms may be particularly distracting. 119  These may create a false impression,

either positive or negative. 120  In addition, the perceived degree of the defendant's emotionality may influence the viewers

judgments concerning the defendant. 121  Thus, decisions concerning the defendant may be influenced if the camera exaggerates
or flattens the defendant's affect.

Furthermore, every technological choice will influence the way the defendant is perceived, often in ways that cannot be precisely
predicted or reliably controlled. The size of the screen on which the *1121  defendant appears may affect the viewer's sense

of the defendant. 122  The type of shot used will also influence the viewer's impression of the defendant. 123  In many instances,
the defendant at the remote location will be able to be captured only in a fairly close shot, simply due to the space constraints in

the defendant's location. In close-up shots, certain features are exaggerated and much body language is invisible. 124  In *1122
addition, a close-up makes it difficult to gauge the defendant's size. Jurors tend to “overestimate maturity and build” when they

view a witness only in close-up. 125  If the judge overestimates the defendant's size and maturity, the judge may be inclined to
view the defendant as more of a threat and as more culpable than if the judge assessed the defendant live. The result may be
reluctance to release the defendant or imposition of a harsher sentence.

There is also the question of whether to use a variety of shots. 126  An unvarying shot of the defendant may seem undesirable;

in other contexts, commentators have suggested that varying the image on the screen is important to maintain interest. 127

That solution should be approached cautiously, however, since changes in the type of camera shot may affect the viewers'
impressions. For example, if the camera moves from a longer shot to a close-up, the defendant, at that moment, may appear

more positive, more credible, and reliable. 128  Thus, choices about whether and when to change the shot to a close-up may
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have a substantive impact on the presentation and perception of the defendant. Moreover, the effect may vary from defendant

to defendant depending on the characteristics of the particular defendant. 129

The angle of the shot may also influence the perception of the defendant. 130  The angle may make the defendant appear to be
avoiding eye contact. In the typical configuration, the subject being photographed (here, the defendant) looks at the monitor

image of what is happening at the other location (the courtroom) and does not look *1123  directly into the camera. 131  In

experiments, this creates the impression that the subject is looking down and not making eye contact. 132  The apparent lack

of eye contact makes the subject appear less credible. 133  In addition, because the defendant is likely to look constantly at the
monitor, the observers in court will perceive the defendant as maintaining a constant gaze; such constancy also tends to create

a negative impression. 134  Thus, the use of technology distorts key aspects of communicative connection 135  and may actually

alter the viewer's judgments about the defendant. 136

The technology may also inhibit communication in other ways. One of the criticisms leveled at technology is the muffling effect

it has on feedback from the listener. 137  In normal exchanges, the listener provides both auditory and visual signals in response

to the speaker. 138  Certainly, when the judge addresses a defendant in court, these feedback mechanisms are less significant
than they are in ordinary conversation or in collaborative work settings. Nevertheless, they still play a role. For example, when
the judge admonishes the defendant to comply with conditions of release, the judge looks for an appropriate response from the
defendant. If the defendant's response is masked by the technology, the judge may conclude that the defendant has not received

the judge's message or is unwilling to comply with the requirements imposed. 139

*1124  The available literature thus suggests that the use of technology to bring the remote defendant to the courtroom will
impact the way in which those in court perceive the defendant. The impact on the perception of the defendant may be subtle and
difficult to predict. Given the importance of the determinations made in videoconferenced proceedings, however, the threatened
impact cannot be disregarded.

2. The Defendant's Demeanor

The defendant's demeanor will also influence the way those in court perceive the defendant. When the defendant appears by
video rather than in person, the defendant's demeanor may either be different or appear to be different. Both the defendant's
context and the interposition of the technology between the defendant and the court may affect the defendant's demeanor and

the way the defendant appears. 140

When the defendant appears by video, the environment in which the defendant is located may be less suitable and less conducive
to appropriate demeanor than the courtroom for the proceeding. One of the challenges facing businesses that want to employ

videoconferencing is to design a system that captures the culture of the users. 141  That challenge also faces the criminal justice
system. Rather than the ceremonial and formal atmosphere of the courtroom, the remote defendant is in whatever space the jail

allocates for the videoconferencing connection. 142  That space is unlikely to replicate the courtroom.

*1125  Commentators have noted that the atmosphere of the courtroom may be an inducement to witnesses to tell the truth. 143

Similarly, it may encourage the defendant to take the proceedings seriously and adopt an appropriate demeanor. 144  One
commentator remarked, “Traditionally, courtrooms have been deemed consecrated spaces, akin to church sanctuaries, where
the accused is brought before an impartial magistrate who, in a neutral and detached manner, informs the accused of the charges

against him, or listens to the nature of the prisoner's complaints.” 145  The space allocated in jail lacks this quality. 146  Together
with the fact that the defendant is not personally in the court's presence, this difference in location can prompt inappropriate

demeanor. 147
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In addition, the defendant may be nervous about being filmed as well as about the court proceeding. The resulting changes in
behavior as well as the lack of eye contact characteristic of videoconferenced communication may translate into cues that those

observing the defendant read as signs of deception. 148  Indeed, the cues that signal nervousness are often the same as those

that are read as signaling deception. 149  For example, the time it takes to respond to questions or changes in speech patterns or

posture generate the appearance of deception. 150  These are precisely the types of behavior that may be *1126  altered when
the defendant is in contact with the court and possibly the defense attorney only through videoconferencing. The problem is
exacerbated because the defendant, like other people, has no control over many of the nonverbal cues that will be conveyed by

video. 151  Moreover, defendants are likely to be unaware of the nonverbal messages they are sending. 152  A defendant may

assume that she is communicating as effectively by videoconferencing as she would in the courtroom. 153  She may be oblivious

to the fact that the technology strips her attempts at communication of certain aspects of their communicative impact. 154  As a

result, the defendant's effort to communicate by videoconferencing may be counterproductive. 155

Moreover, a defense attorney who is not with the defendant, and may not even be able to communicate freely with the defendant,

will not be able to encourage the defendant to maintain a beneficial demeanor. 156  In the courtroom, the defense attorney can
nudge the defendant if the defendant is not acting appropriately. The defense attorney can subtly remind the defendant to look
up or not to slouch, *1127  fidget, or mutter. That type of interaction is difficult to accomplish in a nonintrusive manner when
the defendant and the attorney are in separate places, connected at best by telephone.

3. Viewer Expectations

Expectations of the participants viewing the defendant also play a role. Judges, as well as others observing the defendant and
responsible for relevant decisions, are likely to have expectations concerning how the defendant should behave and how she
should react to particular questions or information. These viewers may look for signs of remorse, acceptance of responsibility,

submission to authority, and reliability as well as credibility. 157  They generally will have seen these emotions acted out on
television and movie screens. If these observers perceive that the defendant is not responding as expected, they are likely to

judge the defendant harshly. 158

People in modern society are accustomed to watching others and absorbing information in a video format. Some argue that this

makes video use in court both inevitable and acceptable. 159  But the criminal justice system must account for the expectations

raised by everyday viewing and the degree of manipulation that characterizes much of the media. 160  News anchors with very

little personal knowledge appear as experts on national and international events. 161  Reality shows invite the *1128  public
into purportedly private conversations or survival situations, attempting to make the viewer forget that the people appearing on
video were in the company of camera crews, directors, and others whose very presence negated the apparent privacy or risk of
nonsurvival. This media experience, common to many judges as well as others in the system, influences the way in which the
viewer will process the video presentation of the defendant. Unfortunately, this conditioning increases the likelihood that the
incarcerated, nonmedia-savvy defendant will create a poor impression by comparison with expectations.

B. Defendant-Counsel Relationship

The use of videoconferencing can also have a profoundly negative impact on the relationship between the criminal defendant and
the defendant's lawyer. Serious questions arise concerning whether the attorney can satisfactorily perform the required functions
of representing the defendant to the court, representing the system to the defendant, and interacting with the defendant in a
manner that fosters rather than undermines the attorney-client relationship. If used in court to allow the defendant to participate
from jail, technology can further weaken or erode an already weak relationship. In some instances, defense attorneys have
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objected to proceedings in which the defendant appears by video. 162  In others, however, they accept videoconferencing as

inevitable. 163

As mentioned earlier, when a court system adopts the use of videoconferencing for proceedings in which the defendants are
represented by counsel, a decision must be made as to where to locate the defense attorney during the proceeding. The following
subsections examine these three options: Part IV.B.1 considers the arrangement where the defense attorney is in the courtroom;
Part IV.B.2, where the defense attorney is in the remote location with the defendant; and Part IV.B.3 those cases in which two
defense attorneys are involved, one in court and one with the defendant. None of the three options *1129  adequately preserves
the attorney-client relationship or the role of counsel in court.

1. Attorney in Court, Defendant in Jail

Often, when videoconferencing is used, the attorney is in court and only the defendant appears by video. 164  This arrangement
inevitably detracts from the attorney-client relationship. Being separated from counsel profoundly changes the defendant's
experience. The human interactions that foster a relationship of trust are muted by the technology. The separation of attorney and

client is likely to contribute to the already pervasive problem of marginal or inadequate defense representation. 165  Nevertheless,

it is unlikely that the courts will conclude that the separation results in ineffective assistance of counsel. 166

Even basic communication between attorney and client is complicated by the separation. If the defense attorney is in court and
the defendant at a remote location, the system must provide a mechanism for privileged communication between the attorney

and the client. 167  Not all courts have done so. 168  In some jurisdictions, courts provide a telephone line separate from the

video connection for privileged conversation. 169  Even when a secure line is provided, nonverbal communication is limited.

Even asking questions by telephone during the proceeding may be difficult for the defendant. 170  *1130  The defendant cannot
use nonverbal communication to catch the attorney's attention. Similarly, defense counsel may have difficulty giving mid-

proceeding advice by telephone and, like the defendant, cannot use nonverbal cues to signal the need to talk. 171

Some functions of the defense attorney are impeded when attorney and client are separated. For example, throughout the
proceedings, the defense attorney should gauge the defendant's mental and emotional state. To do so when the only interaction
between the two is buffered by videoconferencing is difficult. In addition, if the defendant is in a remote setting, the defense
counsel cannot personalize the defendant by, for example, placing a hand on the defendant's shoulder. Moreover, the defense
attorney cannot provide the kind of support that positioning in the courtroom offers, such as standing up with and next to the
client when the client stands.

The stress that the criminal defendant experiences may throw off either the ability to communicate effectively verbally or

the ability to maintain appropriate nonverbal behavior. 172  Even if the defense attorney has a telephone connection with the
defendant, the lack of physical connection--the hand on the arm--may make it harder for the defense attorney to prompt or
encourage the defendant to maintain demeanor that is appropriate for court. The risk, of course, is that if the defendant displays
inappropriate behavior-- any conduct not within the norm for the court--the court will evaluate the defendant negatively. That
negative evaluation can precipitate specific negative findings (that the defendant poses a risk to herself or others) or simply
prompt the court to exercise discretion against the defendant.

2. Attorney at Remote Location with Defendant

Some videoconferencing systems are designed so that defense counsel is at the jail with the defendant and, like the

defendant, appears in court electronically. 173  If the defense attorney is at the remote *1131  location with the defendant,

communication between the attorney and client will be normal, 174  but the attorney's participation in the court proceeding will
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be compromised. 175  The defense will face logistical challenges. 176  The defense attorney may need to collect all necessary

paperwork before leaving for the jail. 177  If witnesses are to speak on defendant's behalf, they will be at the courthouse, making

it difficult for the defense attorney to speak with them before asking for their input. 178  The attorney will be unable to gauge
the emotional interactions and mood of the courtroom as effectively to determine when and how to intervene on the client's

behalf. 179  If the occasion arises where a side-conversation with the prosecutor might foster a favorable plea bargain for the

defendant, the defense attorney will be disabled, because she is not in the courtroom. 180

In addition, if the prosecutor is in court rather than a remote location, the defense attorney's position in relation to the judge will

be *1132  inferior to the prosecutor's, 181  and the defendant may perceive this imbalance. 182  The defense attorney may not be

able to have bench conferences with the court to discuss matters that are not suitable for discussion in open court. 183  The entire
dynamic may be affected; studies suggest that, when groups working on a common problem are in separate locations, linked by

videoconferencing technology, alliances form among those who are in the same physical location. 184  The court's perception of

the attorney is likely to be influenced by the distance, diminishing the professional stature of the attorney in the court's eyes. 185

Yet the judge may be oblivious to this dynamic. In one project, described as “a great success,” the judge occasionally was unable

even to see or hear the defense attorney. 186  The notion that such an arraignment is tolerable, let alone a success, is appalling.

3. One Attorney in Court and Another in the Remote Location

In some cases, the defendant has a team of attorneys, one at the jail and another in court. 187  The team approach also poses
problems. *1133  While one attorney communicates face-to-face with the defendant and one face-to-face with the court, the
effectiveness of the defendant's representation depends on communication between the two attorneys. Moreover, one attorney is
presenting the case in court and the other focusing on the defendant's input to and understanding of the case. This arrangement
still leaves the defendant cut off from the dynamic of the courtroom and the presentation of the case to the court. The arrangement
may also fracture the defendant's sense of having an advocate. Finally, such a structure consumes defense resources--time and

money--that are already in short supply. 188

C. The Defendant's Experience

Our justice system already treats defendants without proper respect and offers them inadequate representation. Many defendants
are processed without ever understanding what is happening or feeling that their defense attorneys are meaningful advocates.
The use of video technology to avoid bringing defendants to court exacerbates this problem. At each stage, the justice system
should ask whether the defendant at the remote location will understand the proceedings, whether the defendant will have a
sense of appropriate participation (of hearing and of being heard), and whether the defendant will have appropriate interactions
with the defense attorney and will perceive the interactions as appropriate.

As the defendant goes through the criminal justice system, the defendant suffers from an imbalance of familiarity or
sophistication as well as the imbalance of power. For the judge, prosecutor, defense attorney, and other individuals, the
proceedings are entirely routine. For the defendant, by contrast, the experience is novel, the language of the court strange,
and the circumstances stressful. Interposing an additional layer of distance between the defendant and the proceeding can only

compound the strangeness and make it less likely that the defendant will fully grasp what transpires in court. 189  In addition,
over time, the judge, attorneys, and administrators will become accustomed to videoconferencing exchanges, but only the
rare defendant will have *1134  that opportunity. Repeated exposure will allow the regular participants in the process to feel

comfortable with videoconferencing and reduce their understanding of the defendant's discomfort. 190

The following subsections address specific aspects of the defendant's experience that are altered with the use of
videoconferencing. Part IV.C.1 discusses the remote defendant's context. Part IV.C.2 considers the defendant's visual experience
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of the proceedings, and Part IV.C.3 correspondingly considers the defendant's auditory experience. Part IV.C.4 discusses the
impact of videoconferencing on the defendant's participation in the proceeding. Finally, Part IV.C.5 identifies the impact of
videoconferencing on the defendant's contact with support systems.

1. The Defendant's Context

The alternate locations from which remote defendants participate by videoconferencing will generally be inferior to the

courtroom. 191  The alternative setting provided will not have the ceremonial quality of the courtroom. 192  Some defendants

sit in small conference rooms; some are in the prison chapel and approach the altar when their cases are called in court. 193

Some defendants are alone or accompanied only by a prison official; others are in rooms full of waiting defendants. None of
the settings replicates the courtroom, and the particular setting from which the defendant participates is likely to affect the
defendant's experience.

The difference in atmosphere may undermine the effectiveness of the process. 194  It is possible that “the physical and
psychological *1135  atmosphere of a jail, as opposed to the atmosphere of a courtroom, is so inherently coercive that the jail

itself prevents detainees from objectively assessing their situation.” 195  In addition, removing the defendant from the presence

of the judge, the figure of authority, reduces the impact that the judge's authority is likely to have on the defendant. 196

2. The Defendant's Visual Experience

The use of videoconferencing restricts the defendant's view of those in court. Videoconferencing cannot capture and convey

the sense of the courtroom for the defendant. 197  The physical layout of the courtroom symbolizes the distribution of power

and the adversarial divisions. 198  In court, the judge sits at the front of the room and is raised, a position that signals the court's
authority. The defense and prosecution have separate counsel tables. A participant strongly identified with one side, such as the
law enforcement officer or even the probation officer, will often sit at the table with the attorney for that side. Other participants
are typically seated further back in the courtroom and called forward only when the court is ready to receive their input. All of

these physical signals are lost when the courtroom comes to the defendant by video. 199  When videoconferencing technology
restricts the defendant's view of the proceeding, the structure of the videoconferencing system necessarily entails a decision
about how the defendant will view the courtroom.

*1136  The defendant must see the judge and the defense attorney at all times but should also be able to see the prosecutor and

anyone who is providing information to the court at any given time. 200  Designing a camera and monitor configuration to achieve
this goal poses a challenge. One approach is to use multiple cameras and a split screen monitor, with each participant appearing
in a separate frame. Another is to line up all the participants, so the defendant can look at them simultaneously. Interestingly,
either of these presentation formats is likely to confuse the defendant, blurring the distinctions among the participants that is
normally emphasized by the physical layout of the courtroom. A video system where the defendant views the judge, prosecutor,
and defense counsel all at once on a single screen will foster the impression that they represent an alliance. Even in court,

criminal defendants are sometimes confused about the roles of the various participants. 201  Moreover, defendants are already
skeptical of public defenders. The defendant's confusion and skepticism will be amplified if the defense attorney is at a remote

location, sitting close to the judge and prosecutor. 202

In addition, the defendant loses control over where to look. In the courtroom, the defendant can chose where to direct her
attention. The use of videoconferencing, however, places control of the defendant's visual experience in someone else's hands.
The defendant is unlikely *1137  to control the view of the courtroom. As a result, the defendant has limited or no choice as

to who to look at or how closely to view the person. 203
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Another variable that will affect the defendant's experience is whether the defendant views herself on video through a picture-
in-picture mechanism or split screen. On one hand, a defendant may benefit from having a self-view and be better able to

maintain an appropriate or appealing demeanor. 204  On the other, a defendant who can see herself throughout the proceeding
may be distracted and suffer from increased anxiety, which may in turn detract from the impression the defendant makes or

even precipitate inappropriate behavior. 205  At the very least, the heightened self-awareness will tax the defendants' mental

faculties. 206

Finally, the interactive aspects of the proceeding are profoundly affected by the use of videoconferencing. As discussed earlier,
in the typical configuration, the subject being photographed looks at the monitor image of what is happening at the other

location and does not look directly into the camera. 207  As a result, even when someone in the courtroom, such as the judge,
addresses the defendant, the defendant will not experience eye contact with the speaker. In addition to influencing the way
the speaker perceives the defendant, this technological anomaly will influence the way the defendant *1138  experiences the

interaction. 208  The defendant may not feel the force of the communication in the same way as a defendant in the courtroom
because the lack of eye contact diminishes the sense of engagement. Additionally, the technology may transmit to the defendant

the stares of those in the courtroom, creating a further negative sensation. 209

3. The Defendant's Auditory Experience

The dynamic of videoconferencing also affects the defendant's auditory experience. The use of this technology may effectively
exclude the defendant from auditory aspects of the court proceeding.

Those in court may not speak loudly or clearly enough to be audible to the remote defendant. At least one study of
videoconferences in a business setting reflected that one group would occasionally enter into a discussion that was inaudible

to those at another location connected only by technology. 210  In the business setting, this behavior was perceived as rude. 211

Consider how it translates into the criminal justice setting where the excluded participant is a defendant whose case is before the
court and whose future hangs in the balance. The defendant is effectively excluded if those in court speak inaudibly. Conduct
that would be perceived as rude in a business setting will be experienced as the indifference of the justice system. Although
one might hope that this situation would never occur in a judicial proceeding, it is inevitable that some exchanges in court will
be inaudible to the remote defendant. Even in live court proceedings, participants must be reminded to speak up periodically.
Participants in the court room will have a harder time remembering to maintain a decibel level that is audible to the remote

*1139  defendant. 212  Even if the discussion is one that requires no input or reaction from the defendant, the defendant's
perception will be one of exclusion.

Even if the conversation is audible, the defendant may have difficulty determining who is speaking at any given time. 213  In
court proceedings, a number of different participants play a role. In addition to the defendant and the judge, the prosecutor,
defense attorney, probation officer, law enforcement officer, and witnesses may participate in the process. More than one person

may speak at once, making it difficult for the defendant to follow the conversation. 214  If the technology makes it difficult for
the defendant to identify each speaker, the defendant may not be able to follow what is going on in court. In other contexts,

commentators have suggested identifying each speaker clearly with a written label. 215  Unfortunately, the educational level

of criminal defendants limits the utility of labeling. 216  *1140  In addition, the number and positioning of the participants in
the criminal proceeding makes the suggestion difficult to implement. In a courtroom, participants are spread out in a symbolic
configuration and not generally seated in a row or around a conference table. Finally, even if the in-court camera follows the

primary speaker, others will speak off camera, asking questions, raising objections, or simply seeking the court's attention. 217

4. The Defendant's Participation
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The use of videoconferencing technology may also throw off the dynamics of the interaction between the remote defendant
and those in court, depriving the defendant of normal participation. A defendant who is present only through video may have

difficulty determining when to speak to the court or determining when she may or should consult with counsel. 218

Videoconferencing communications rely heavily on formal handovers of the conversation, with one participant clearly shifting

the conversation to another, and create a barrier to spontaneous interjections. 219  The courtroom environment also relies on
formalities and discourages spontaneous interjections. While as a general matter this protocol is essential to orderly proceedings,

it is important to afford opportunities for the defendant to address the court. 220  For example, if the defendant appears confused
or uncertain, the judge may invite the defendant to ask a question or may suggest that the *1141  defendant consult with
counsel. The remote defendant is less able to transmit the cues that would prompt the judge to initiate such an exchange. If the

judge addresses the defendant, the conversation may be hampered by the medium. 221  In videoconferenced proceedings, the
defendant is less likely to volunteer information or ask questions of the court or the attorney. In addition, the remote defendant
whose attorney is in court cannot rely on the normal attention getting device of speaking quietly to counsel or touching counsel
for attention; this separation makes it more difficult for the defendant to confer with counsel. In addition, the benefit of down
time in court, when the judge is busy with another case and the attorney and client could talk, is lost when the two parties are

in different locations. 222  Thus, when the defendant is present only through videoconferencing, the literature suggests that the
defendant's participation will suffer.

5. The Defendant's Contact with Support Systems

Incarcerated defendants can benefit both morally and practically from contact with their support systems. 223  When an
incarcerated defendant is brought to court, family and friends can attend the hearing. In the courtroom, they can see the defendant
and be seen by the defendant. In some instances, they may be able to confer with the defendant in addition to speaking with
counsel and addressing the court if appropriate. In addition to providing moral support for the defendant, they may provide
important information, such as release provisions that will assure the defendant's reappearance and may therefore persuade the

court to release the defendant pending trial. 224  The exchanges with the defendant cannot be replicated when the defendant is

present only through the video equipment. 225

*1142  V. The Stages of the Criminal Case

The focus of this Article in on the nontrial stages of the criminal process. In our system, few cases go to trial. As a result, other
stages of the criminal justice process will determine whether justice is achieved and all those involved in a criminal case are
left with a sense of justice done. The impact of having the defendant present only by videoconferencing may vary depending
on the stage of the case for which the court employs videoconferencing. The following subsections address the specific impact
of videoconferencing on various stages of the criminal case. Part V.A discusses the impact of using videoconferencing for the
defendant's first appearance. Part V.B discusses setting bail in videoconferenced proceedings. Part V.C discusses the use of
videoconferencing for the probable cause hearing. Part V.D addresses the use of videoconferencing for taking guilty pleas.
Finally, Part V.E considers sentencing by videoconference.

A. First Appearance

Videoconferencing is most frequently used for an incarcerated defendant's first appearance following the arrest, sometimes

called the preliminary arraignment. The purpose of the first appearance in a criminal case is both elusive and multifaceted. 226

Typically, at the first appearance, the court will inform the defendant of the charges and appoint counsel. 227  The court must
also set bail. The defendant may be *1143  asked to plead to the charges, so the court may need to decide whether to accept

the defendant's guilty plea. 228  The defendant may also be required to decide whether to waive the probable cause hearing,
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sometimes called the preliminary examination. 229  Provided no rights are irrevocably waived, however, error at this stage will

generally be harmless. 230  At this stage, both the court and counsel have important functions to perform.

First, the court must determine whether to appoint counsel for the defendant. 231  Even the information relevant to that

determination may be difficult for the defendant to communicate. 232  In felony cases, every defendant who cannot afford

counsel is entitled to have counsel appointed. 233  As a result, the court must determine whether the defendant is indigent. In
misdemeanor cases, however, the decision whether to appoint counsel may also turn on the nature of the offense and on the nature

of the likely sentence. 234  Under the Sixth Amendment standard defined by the United States Supreme Court in Argersinger

v. Hamlin, the misdemeanor defendant is entitled to appointed counsel only if actually sentenced to incarceration. 235  If the
use of videoconferencing skews the court's assessment of the defendant, the severity of the offense, or the appropriateness of
a sentence that at least carries the threat of incarceration, it will accordingly distort the court's assessment of whether counsel
must be provided.

*1144  Second, the first appearance marks the shift from the investigatory stages of the case to the accusatory. 236  Bringing
the defendant into court is an important aspect of this shift. Courts have expressed concern that law enforcement officers
gain an inappropriate advantage when they take a defendant into custody, hold the defendant for interrogation, and delay

taking the defendant before a judicial officer. 237  Addressing this concern in McNabb v. United States, the Court stated the
policy underlying the right to prompt arraignment: “The awful instruments of the criminal law cannot be entrusted to a single
functionary. The complicated process of criminal justice is therefore divided into different parts, responsibility for which is

separately vested in the various participants upon whom the criminal law relies for its vindication.” 238

In part, the role of the first appearance is to bring the judicial process to bear on the defendant, marking the end of law
enforcement's exclusive control. The defendant will not receive the sense of judicial intervention if the defendant remains in
law enforcement custody, away from the courthouse, and appears only through video. To the extent that the system continues to
view arraignment as an important step in removing the defendant from the exclusive control of the law enforcement authorities
and commencing the formal accusatorial criminal process, the first appearance should occur in court.

Third, an in-court meeting between the defendant and defense counsel will foster the attorney-client relationship in ways
unlikely to be attained through video contact. The client's first impression of defense counsel is critical, as is the flow of

information between attorney and client. 239  The interaction between attorney and client will be more effective if counsel can

put the client at ease. 240  Again, it will be harder to lay the foundation for a successful relationship if all communication is
by videoconferencing. Many defendants, especially those represented by public defenders, are skeptical about their *1145

attorneys, lacking confidence that the attorney is a loyal advocate. 241  That concern is likely to be aggravated if defense counsel
has no face-to-face contact with the defendant before appearing for the defendant in court.

Finally, even at this early stage of the case, defense counsel has an important role to play and videoconferencing may impair
counsel's ability to do so. Not only must counsel establish a relationship with the defendant, but counsel must also reach
preliminary judgments related to the case and assist the defendant in making decisions. Early in the process, counsel needs
to assess the defendant in a variety of ways. Counsel should be in a position to observe the defendant's physical condition:
if a possible argument in the case turns on the defendant's physical condition, it may be critical to the success of the case
to photograph the defendant. For example, if the defense claims that a confession was coerced because the defendant was
debilitated or was subject to physical abuse, defense counsel would like to get a photograph of the defendant's physical condition
as close as possible to the time of the confession. If counsel is not in the same room as the defendant, however, counsel may
not observe physical conditions such as a limp or an injury to the defendant's arm. Counsel must also gauge the defendant's

understanding of the process, competency, and level of psychological functioning. 242  To do so, counsel must look past surface
conduct that may appear to be recalcitrance to determine if it masks a mental impairment that might render the client incompetent
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or so marginally competent that counsel must explain the defendant's rights and charges with particular care and simplicity. 243

To assess the defendant and make the complex determination of whether to raise a claim of incompetency without meeting the

defendant in person is difficult. 244

Even at this early juncture, counsel must guide the defendant through critical decisions, and the defendant must reach those

*1146  decisions under pressure. 245  Indeed, time may be of the essence in asserting or protecting the defendant's rights. 246

Procedural rules may require the defendant to raise certain defenses or claims before or at arraignment, and decide whether to

waive certain rights. 247  For example, the defense may be asked to request or waive a hearing on probable cause. One expert
in criminal defense cautions against precipitous decisions and specifically, advises that counsel enter no plea and waive no

rights. 248  While waiver of the probable cause hearing is generally inadvisable, there are sometimes good reasons to waive the
hearing. Not only must counsel resist pressure to either waive or proceed with the hearing without time to evaluate the case,
but counsel in a videoconferencing jurisdiction must do so without face-to-face contact with the defendant or the prosecutor,

depending on the defense counsel's location. 249

In addition, key aspects of the investigation and defense of the case may arise even at this early stage. There are crucial warnings
that counsel must convey to the defendant as early as possible in the case. Counsel should advise the client not to speak about
the case with anyone; not only must counsel caution the client about the police, but counsel should also alert the client to the risk

posed by others in the jail and by codefendants. 250  Counsel needs to find out if the defendant made any statements or is aware
of any searches conducted relative to the case. Defendants are often reticent with that information. That reticence will better be
detected and overcome if the defendant and the attorney are in the same location. If further investigation is likely, counsel should
caution the client not to participate in a line-up or *1147  show-up unless counsel is present, to object to physical inspections,

and to decline consent to any search request. 251

Finally, counsel should open avenues of discussion with the prosecutor early in the case. 252  Videoconferencing precludes such
interaction if counsel is in the detention facility with the client, having only remote contact with the prosecutor.

B. Bail Setting

Early in the process, the court must also determine bail. 253  To do so, the court must evaluate multiple factors relevant to bail.
At this stage, courts consider questions such as the nature of the offense, the defendant's prior record, and also the defendant's

community and family ties, employment history, and character. 254  The use of videoconferencing may impede the court.

The defendant is a critical source of information on the question of bail. The defendant may be able to convey the necessary
information to both court and counsel more effectively if the defendant is present in the courtroom. Indeed, the Court of Appeals
for the District of Columbia remarked that the trial court is “the superior tribunal” for gathering the information necessary to
set bail because “the judge can come face-to-face with the primary informational sources, and probe for what is obscure, trap

what is elusive, and settle what is controversial.” 255

The judge also has the power to define conditions for release, a determination that requires a delicate feel for the defendant and

for the case. 256  Even a defendant who poses a flight risk if released may be able to persuade the court that specified conditions

will adequately *1148  protect the government's interest. 257  A defendant who is not physically present in the courtroom may
not even know which friends or family members are there who could provide assurances; as a result, the absent defendant is
likely to have a much more difficult time making arrangements for conditional release.
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To influence the conditions of bond, the prosecution and defense may present conflicting information. The prosecution may call

witnesses to persuade the court to impose restrictions. 258  If the defendant is not in court, the defendant will be hampered in
evaluating those witnesses and in assisting counsel to challenge the facts presented. In addition, if the defendant feels compelled

to respond to the prosecution's allegations, but counsel believes it would be imprudent for the defendant to address the court, 259

the physical separation between defendant and counsel will make it more difficult for counsel to calm and silence the defendant.

In sum, the use of videoconferencing for bail hearing may have a negative impact on the defendant. The court may set a higher
bail for a defendant who is not able to present mitigating factors or assurances of reappearance in person. In addition, the
absent defendant will be less able to identify and present a combination of conditions that would persuade the judge to grant
conditional release.

C. Probable Cause Hearing

Although an adversarial determination of probable cause is not constitutionally mandated, 260  most jurisdictions afford

defendants such a hearing. 261  When the defendant is afforded a probable cause hearing, the defendant is entitled to assistance

of counsel at that hearing because of the important functions to be served by counsel at that *1149  stage. 262  The purpose of the

probable cause hearing has been described as safeguarding against “improvident detention.” 263  At the hearing, the prosecution

must call witnesses to establish either probable cause or a prima facie case that the defendant committed the crimes charged. 264

The rules of evidence may be relaxed, but the defendant and the defense attorney will be able to observe the witnesses and get
a sense of the evidence. An error at the probable cause hearing is unlikely to provide the defendant with grounds for relief from

conviction. 265  Nevertheless, the hearing can screen out weak cases, and if the defendant prevails at the hearing, the defendant is

generally entitled to prompt release. 266  The hearing also offers an important, albeit informal, opportunity for pretrial discovery

by the defense. 267

If the defendant is present at the probable cause hearing only through videoconferencing, the proceeding will have diminished
value for the defense. The remote defendant is less able to assist counsel by providing factual information or suggesting lines

of inquiry. 268  In addition, it may be important for the defendant to observe the prosecution witnesses or the law enforcement
officers involved in the case. She may realize the strength of the prosecution's case and be *1150  receptive to advice to plead
guilty. Conversely, seeing the witnesses or officers may cause the defendant to recall speaking with them or remember conduct
or events that may support defense motions in the case. The remote defendant, who sees only those who appear on the video
screen, may not be exposed to critical triggers in the case.

The defendant will be further disadvantaged at the preliminary hearing if the defense attorney is also present only through a

videoconferencing connection. 269  The defense attorney should be in the physical presence of the witnesses to observe them
during their direct testimony. Defense counsel will be better able to conduct cross-examination of the government witnesses

if counsel is present in the room with them during both their direct examination and their cross-examination. 270  In-person
observation of the testimony will also allow counsel more effectively to identify and preserve testimony that may be helpful to

the defense at trial or to use the preliminary hearing testimony to impeach at trial. 271

D. Guilty Pleas

One of the most troubling uses of videoconferencing is for taking guilty pleas from incarcerated defendants. Although one

court held that a defendant's guilty plea cannot be constitutionally taken by video, 272  most courts disagree, and guilty pleas

are regularly accepted by videoconference. 273  These pleas fall into two distinct categories. First, misdemeanor defendants
may plead without being represented by counsel. Second, felony defendants may plead without personally appearing before the
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judge, but must be represented by counsel, either in the jail or in the court, unless they waive assistance of counsel. Nevertheless,

any guilty plea represents a waiver of constitutional *1151  rights and must be knowing, intelligent, and voluntary. 274  The
court has a specific obligation to ensure that the defendant is advised of all the relevant information, including the nature of the

charges, the potential punishment, and the rights being waived. 275  It is difficult to comprehend how the court can discharge
its obligation when the defendant is present only through videoconferencing.

1. Represented Defendants

Felony defendants, as well as misdemeanor defendants who are ultimately incarcerated, are entitled to assistance of counsel

prior to entering a guilty plea. 276  Even if the defendant is represented at the videoconferencing proceeding, counsel should
generally not advise the defendant to plead guilty. Advising the client on whether to plead guilty requires defense counsel to

walk a fine line, giving enough advice, but ensuring that the decision is the defendant's. 277

The decision to plead at any stage should be made only after careful investigation and consultation. 278  A guilty or nolo

contendere plea should be entered only if the defendant gains a specific advantage. 279  In ordinary cases, defense counsel should

ensure that a guilty plea is not made in response to pressure from the court or prosecutor. 280  When the defendant is incarcerated,
pleading guilty by *1152  videoconferencing, counsel must also be concerned about pressure from the jail environment or

from those within the jail. 281  To advise the defendant appropriately, defense counsel may also need to determine whether the

defendant would be a sympathetic witness should the case go to trial. 282

Counsel's location in relation to the defendant and in relation to the court will affect counsel's ability to consult with the client,
assess the client, and negotiate with the prosecutor. When the defendant and counsel are in different locations, the court has
a special obligation to facilitate appropriate consultation between the remote defendant and defense counsel before accepting
a guilty plea. Courts are sometimes insensitive to the rights of the defendant who is pleading guilty from a remote location.
In Seymour v. State, for example, the defendant pleaded nolo contendere without being able to ask his attorney questions in

confidence during the video proceeding. 283  The appellate court held the plea invalid, questioning the voluntariness of the

plea. 284  However, the mere fact that the trial court accepted the plea and entered a judgment of conviction in the first place
signals gross insensitivity to the remote defendant's right to consult with counsel. Moreover, even if consultation is allowed,
there may be no way for counsel, sitting in court, to assess the pressures on the remote client and the client's response to those

pressures. 285  Conversely, if counsel is with the defendant in the remote location, counsel's ability to assess the strength of
the prosecution's case and to negotiate with the prosecutor will be impaired. The use of videoconferencing thus precludes the
consultation essential for an appropriate guilty plea.

In some videoconference proceedings, however, the plea may not be binding. Some jurisdictions provide that a guilty plea

entered at the preliminary arraignment does not foreclose the defendant from later demanding a trial on the charges. 286  Even
when the plea is nonbinding, *1153  however, the courts should be cautious about accepting guilty pleas from remote defendants
because a defendant who pleads guilty in the videoconferenced proceeding and later elects to go to trial may have relinquished

certain rights and also may engender a negative reaction in the prosecutor and judge. 287

2. Unrepresented Defendants

The court may take a guilty plea from a misdemeanor defendant who is unrepresented, provided the court does not later impose a

sentence of incarceration on the defendant. 288  Of course, the court may proceed without counsel, thereby simply foreclosing a

sentence of incarceration or probation with a suspended sentence. 289  In addition, courts sometimes accept a waiver of the Sixth

Amendment right to assistance of counsel by videoconferencing and then permit the defendant to plead. 290  When a defendant
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is unrepresented, the plea process proceeds even though the defendant has received no legal advice and will not be aware of

collateral consequences such as aggravation of later convictions or deportation. 291  Of course, the court must ensure that the
plea complies with constitutional requirements. The court must determine that the defendant understands the basic constitutional

rights being waived and that the plea is both knowing and voluntary. 292  When the defendant appears only on video, however,
*1154  the court is in a poor position to determine that the defendant is competent and has not been pressured. When the

unrepresented misdemeanor defendant pleads guilty by video, no one with legal training will have observed the defendant
in person. Nonverbal cues filtered out by the videoconferencing equipment or behavior off camera will not be considered;
information that might signal a problem such as mental deficiency or lack of voluntariness is likewise filtered out. Moreover,

given the sense of distance between the court and the video defendant, the court may tend to cut short the protective process. 293

E. Sentencing

In a number of cases, courts have employed videoconferencing to sentence incarcerated defendants. 294  Sentencing without

having the defendant physically present in court is problematic. 295  At sentencing, the court must take a measure of the defendant

and the defendant's crime. 296  If the defendant deserves leniency or if the defendant's crime is not as serious as others violating

the same statute, the court may be persuaded to impose a sentence at the lower end of the available range. 297

*1155  A defendant who is facing a sentence is entitled to present mitigating information. 298  In addition, the defendant is

entitled to address the court personally 299  and should be entitled to stand before the court, face-to-face with the judge who is

imposing the sentence. 300  As the Supreme Court noted in Green v. United States, a defendant may speak effectively, “with

halting eloquence,” in a way that defense counsel cannot. 301  In United States v. Lawrence, the Court of Appeals for the Fourth
Circuit considered the use of videoconferencing for sentencing and pointed out that the defendant's opportunity to plead his

case one last time before sentencing is a key reason for requiring physical presence in court. 302  In United States v. Navarro, the
court expressed concern that videoconferenced sentencing would cause a disconnect since the “immediacy of a living person

is lost.” 303

The sentencing hearing is another stage at which witnesses may testify, 304  making more critical the defendant's presence to

observe them and assist counsel. Of course, the defendant may also testify. 305  If so, the court's assessment of the defendant's

credibility may have a marked impact on the sentence imposed. 306  In addition, any words that the court wants to address to

the defendant will have more impact if delivered to the defendant in person. 307

*1156  VI. Proposal

The criminal justice system should proceed cautiously with additional proposals to employ videoconferencing and should reduce
reliance on videoconferencing. I suggest a three-faceted approach to videoconferencing use. First, as discussed in Part VI.A
below, the system should study the actual impact of the technology. Second, since some reliance on videoconferencing appears
inevitable, the system must take steps to reduce the negative impact on the quality of justice and the defendant's experience in the
justice system; ameliorative measures are discussed in Part VI.B. Finally, Part VI.C proposes a positive use of videoconferencing
technology, suggesting that it be employed to improve communication between defense counsel and incarcerated clients.

A. Research and Evaluation

The criminal justice system should not operate on the assumption that videoconferencing has no detrimental impact or an
inconsequential impact. Instead, the question should be studied systematically. Moreover, studies should not ask merely whether
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the result in the case is the same as it would have been had the defendant appeared in person, that is, whether the defendant
would have received the same conditions of bail or the same sentence or would, ultimately, have pleaded guilty in any event.
Instead, studies should also explore the subjective experiences of the participants. Investigators should assess how the use of
videoconferencing influences the court's subjective view of the defendant, the attorney-client relationship, and the defendant's
view of the process. Various configurations of the cameras and the courtroom and types of locations for the defendant should
be explored.

Few resources have been devoted to assessing the impact of videoconferencing. Researchers in other disciplines have attempted
to determine the strengths and weaknesses of various forms of communication, including videoconferencing. They have

generated interesting results. For some tasks, simple telephone communication is as effective as a link with a visual channel. 308

For others, even *1157  videoconferencing is inferior to face-to-face communication. 309  The data from other disciplines raise
concerns that the assessment of the defendant as well as the defendant's experience of the justice system may be skewed by
the reliance on videoconferencing.

The impact of videoconferencing on the justice process, however, is hard to assess. The impact of technology is often subtle.

Videoconferencing is unlikely to produce measurable changes in the outcomes of proceedings. 310  Nevertheless, we cannot

and should not assume that videoconferencing technology is entirely benign. 311  For example, the mere fact that video bail
hearings sometimes result in bail amounts that the defendants can meet does not signify that the technology has no impact; the
amounts may be higher or the conditions of release more restrictive than they would have been had the defendants appeared

in person. 312  The decisions in criminal cases involve many variables. In the criminal justice system, a negative impact will
harm the quality of justice.

While videoconferencing transmits a wider range of verbal and nonverbal cues than teleconferencing, it still falls short of in-

person interactions. 313  The question is whether its social presence is sufficient *1158  to preserve the quality of justice. 314

The research on the use of videoconferencing has not addressed this question.

One difficulty of applying the literature from other disciplines to the use of video technology in the criminal process is that
the courtroom interaction is characterized by extreme disparity of power. In a criminal case, the defendant, both personally
and through counsel, needs to convey messages-- verbal and nonverbal--to a judge who is far removed by virtue of the power
differential and may, as a result, seem both unreachable and unresponsive. Many of the studies evaluating the impact of

technology on human interactions look at collaborative uses of communication media. 315  They evaluate the use of audio and
video connections in settings where the participants have an interest in working together and communicating with each other.
Others examine educational or broadcast settings, where the primary emphasis is on the effective dissemination of information
from a central source. None of these studies captures the salient features of a criminal proceeding. The criminal proceeding
is interactive, but not collaborative, and is characterized by traditions of formality as well as a tremendous power differential.
Research on the use of videoconferencing in the criminal justice system should consider how the technology replicates or distorts
the interactions and transmission of critical information within this structure.

Moreover, research evaluating the wisdom of employing videoconferencing should consider the subjective experience of the
participants. Studies have shown that, even when objective indicators signal a satisfactory use of technology, the participants

may be dissatisfied. 316  Specifically, the confidence of participants in face-to- *1159  face exchanges that the exchange is

occurring effectively is not replicated in videoconferencing exchanges. 317  The justice system should attempt to assure that the
defendant, as well as other participants, does not experience a negative subjective sense of communication with the court; those
responsible for the system must realize that this may occur even though the objective indicators reveal no identifiable problem.
Similarly, the criminal justice system must weigh the impact of videoconferencing on courtroom visitors as well as friends and
family of the defendant. If they view the criminal justice system as being less just because the defendant appears on a screen
from a remote location, society suffers.
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The system cannot assume that feedback from participants in videoconferenced hearings will provide an adequate substitute
for systematic and objective study of the effect of videoconferencing. Those administering the process have a strong self-

interest in finding it satisfactory, given the benefits they derive. 318  A state parole judge who benefited from the introduction
of videoconferencing for parole matters extolled the virtues of videoconferencing, stating that “the board or the judge has
the feeling of being transported to the other site and is able to observe all nonverbal communication as though physically

present.” 319  In Miami, judges reported that they liked the videoconferencing system and said there was “little effect upon their

ability to maintain control, to evaluate a defendant's demeanor, or to communicate with defendants.” 320  Further, they did not

see any impact on representation of the defendant or on “the humanization of the arraignment.” 321  By contrast, research in
other fields casts doubt on *1160  these claims. In light of the studies comparing video with face-to-face encounters, it seems
likely that these enthusiastic endorsements of videoconferencing overstate the realism of the videoconferencing experience and
understate the negative impact of technology on the proceeding.

Some read the absence of complaints by defendants as satisfaction with the use of videoconferencing. A Philadelphia
judge remarked, “I sentenced someone to five years in jail for arson by telephone. Never heard anything more, so I

guess it worked!” 322  The silence may not signify satisfaction. Defendants may not be in a position to criticize the use of
videoconferencing or even to differentiate between a videoconferenced proceeding and an in-court proceeding. Defendants as
a group are dissatisfied with the criminal justice process and with the representation they receive, yet they rarely find an ear

for their complaints. 323  Proponents of video use will interpret defendants' consent as an endorsement of the system. 324  To the

contrary, consent may result from systemic pressure or from counsel's ill-advised guidance. 325

A telling measure of the deficiency of videoconferencing is its failure to become the common business practice it was predicted
to be. Videoconferencing was energetically promoted as a substitute for in-person meetings but has not achieved common

use. 326  Business people, who have relatively free choice to use videoconferencing technology and could realize both time and
money savings, have not chosen to substitute videoconferencing meetings for meetings that *1161  normally take place face-

to-face. The reason is that the two mediums are not fully equivalent. 327

Given the identified systemic benefits of videoconferencing in criminal cases, even some negative impact may be tolerated.
But the criminal justice system should at least determine what negative impact occurs and then assess whether that shifts the
balance of advantage against the use of videoconferencing.

B. Ameliorating the Negative Impact of Videoconferencing

Armed with information about the subtle effects of videoconferencing, the system should attempt to diminish or contain

those effects. 328  All personnel, judges in particular, who deal with defendants appearing through videoconferencing, must be

carefully trained to reduce negative impacts. 329  Not only should they be instructed in how to conduct a videoconferencing
hearing but they should also be educated in the effect generated by including the defendant only through video.

It is possible, of course, that judges and others who deal regularly with videoconferencing will develop sophistication in their
ability to evaluate the defendant fairly and cull out the effects of the medium and the impact of expectations. We should not
exaggerate the ability of judges to rise above ordinary tendencies. Although the law takes the position that judges are not prone
to the weaknesses and prejudices that may afflict juries, it is sometimes manifest that judges suffer from *1162  the same

frailties. 330  Their reactions to defendants are both unconscious and based on deeply ingrained psychological patterns. 331  As a
result, we should not assuage concerns about the use of videoconferencing technology with the argument that judges will simply
compensate for any negative effect to the defendant. Instead, specific educational programs should educate the participants



CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 26

concerning the potential negative impact of the use of video. In addition, any actor in the criminal justice system who will
participate in videoconferenced proceedings should sit through such proceedings in the position of the defendant.

Steps should be taken to ensure that video systems will be designed and operated to minimize negative effects. Those who
operate the equipment should be trained to employ camera angles and shots that will foster a fair impression of the defendant

and provide the defendant a fair view of the proceedings. 332

The rules currently authorizing the use of videoconferencing take two measures to ameliorate the impact. The effect of these
measures must be questioned. First, some rules give judges the choice of whether and when to use videoconferencing. In theory,

this offers the benefit of reducing reliance on videoconferencing. 333  Actual practice suggests, however, that courts may employ
videoconferencing even when it seems unnecessary. In some jurisdictions where the detention facility is close to the court, the

court nevertheless employs videoconferencing. 334

Second, a number of rules provide for the use of videocon-ferencing only if the defendant consents. 335  Although the rule gives

the *1163  defendant control, the voluntariness of the defendant's consent must be questioned. 336  The defendant may not be

aware of the right or opportunity to refuse consent. 337  Moreover, the system may pressure defendants or their counsel to agree
to teleconferencing. Both the judge and the prosecutor, as well as other court personnel, may find videoconference proceedings

more convenient and may attempt to influence the defendant's decision. 338  The jailhouse atmosphere or even the jail personnel

may pressure the defendant to agree. 339  In addition, the reaction to a defense team that does not consent may be to put them
last on the list of the cases to be called for the day and handle that defendant's case at the convenience of the Marshall's Office,
creating an incentive to agree to videoconferencing in order to encourage expeditious processing of the case.

Advocates of videoconferencing may argue that the use of this technology is necessary to serve the government's security
interests. One way to serve the interest in security without compromising the quality of the proceeding is to establish a courtroom

in the holding facility and take the court personnel and attorneys to the jail for arraignment and other proceedings. 340  This
avoids the problems of videoconference proceedings, placing the defendant in an appropriate environment and placing all those
involved in the same location. The public could be permitted to observe by transmitting a panoramic view *1164  of the
proceedings to a public location such as a courtroom. Of course, there are barriers to the adoption of this solution. It would
require capital expenditure to create courtroom space in jails as well as the expense and inconvenience of moving the necessary
personnel from the courthouse to the jail. Nevertheless, it answers the government's security concerns without compromising
justice.

An alternative method of addressing legitimate security concerns would be to require the prosecution to show need before

employing videoconferencing. 341  If a particular defendant poses a particular security risk or has acted out in prior appearances,
the government could request videoconferencing rather than live appearances. Just as a defendant can forfeit the right to be

physically present at trial, a defendant could forfeit the right to be physically present at other hearings. 342

C. A Positive Use

If the criminal justice system invests in videoconferencing technology to expedite court proceedings, it should offer that
technology to defense counsel, particularly public defenders, faced with the challenge of providing appropriate representation
to incarcerated clients. The system should not merely allow the brief consultation by video in preparation for a specific court
appearance that is currently the norm. Instead, defense counsel should have access to clients through videoconferencing during
noncourt hours to work on all aspects of the case.
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Counsel has a critical duty to maintain channels of communica-tion with the client. 343  This duty can be difficult to satisfy
when the client is incarcerated and the attorney must surmount the barriers imposed by the system in order to talk to the client.
If technology is used for one-on-one conferencing outside of the court setting, it will open channels of communication between
the defendant and defense counsel. Used in this way, technology can foster stronger attorney-client relationships and improve
the defendant's participation in the *1165  case both actual and perceived. While using videoconferencing for courtroom
appearances substitutes video images for face-to-face interactions, using videoconferencing for attorney-client interactions
would create occasions for communication that would otherwise not occur at all. For that reason, the technical quality and the
fact that videoconferencing affects the character of the interaction are of less concern in the latter situations.

When the client is incarcerated, the barriers to attorney-client contact are often substantial. In New York City, for example,
defense counsel have routinely had to wait between forty-five minutes and two hours at the detention facility before they could

meet with their clients. 344  As a consequence, defense counsel will visit their incarcerated clients rarely and sometimes not

at all. 345

Confidential videoconferencing should be provided for defense attorneys 346  to maintain contact with their in-custody

clients. 347  Videoconferencing is not a perfect technology for one-on-one interactions. 348  But it offers some advantages over

teleconferencing and certainly is better than no contact at all. 349  Videoconferencing *1166  fosters relaxed and effective

informal communication. 350  In a video interaction, the defense attorney may be better able to gauge the client's personal
presentation to evaluate how the judge or jury will respond to the client. The defense attorney may also be more likely to pick
up on visual clues that the client reacts emotionally to certain facts, wants to provide additional information, is being evasive,

or is withholding information. 351

VII. Conclusion

The criminal justice system should not continue to rely on, and to expand its reliance on, videoconferencing without recognizing
that the technology may introduce negative effects. The system should address this possibility in two ways. First, the government
should commission careful studies of the subtle impact of this technology on the quality of justice. Second, the government must
takes steps to ameliorate the negative impact of videoconferencing through design of videoconferencing systems and training
of those who participate in videoconference proceedings.

In addition, the government should employ its videoconferencing capacity for the defendants' benefit. The courts should make
videoconferencing available to defendants and their attorneys to enhance the interaction between incarcerated defendants and
their counsel, which is often characterized by neglect and disengagement. Making technological connections to the jail available
for attorney-client consultation may improve the attorney-client relationship and the quality of representation.

In the end, we should ask what we gain and what we lose through videoconferencing. Without videoconferencing, court
proceedings can involve the defendant appropriately. The courtroom setting puts the defendant in appropriate physical relation
to other actors, providing opportunities for consultation with defense counsel, direct interaction *1167  with the judge, and
general observation of the proceeding. When courts replace in-court appearances with videoconferencing, they sacrifice that
courtroom dynamic in exchange for possible cost savings and gains in efficiency and security, and, doing so, they diminish
the quality of justice.
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Rev. 425, 440-63 (1996) (discussing examples of poor defense representation including cases where counsel was not present, not
admitted to the bar, intoxicated, mentally ill, or asleep); Richard Klein, The Eleventh Commandment: Thou Shalt Not Be Compelled
to Render the Ineffective Assistance of Counsel, 68 Ind. L.J. 363, 364-75 (1993) (examining remedies for defense counsel facing an
inadequately funded system); William W. Schwarzer, Dealing with Incompetent Counsel--The Trial Judge's Role, 93 Harv. L. Rev.
633, 633 (1980) (“Inadequate performance of trial lawyers has become a growing concern to the bench, the bar, and the public.”);
Mark D. Ridley, Note, The Right to Defend Pro Se: Faretta v. California and Beyond, 40 Alb. L. Rev. 423, 426 (1976) (discussing
the defendant's lack of confidence in counsel because of overburdened public defender systems).
In addition, the allocation of responsibility to the defense attorney may create difficulties in the attorney-client relationship if the
defendant has opinions concerning how she would like the case conducted. The legal system allocates to the attorney responsibility
for all tactical decisions and does not expect the attorney to speak for the defendant when the attorney disagrees with the defendant.
See, e.g., 1 Anthony G. Amsterdam, Trial Manual 5 for the Defense of Criminal Cases §85-A (5th ed. 1988) (describing the allocation
of responsibility, advising counsel to inform the defendant of options and allow the defendant to fully consider options unless time
does not permit, and stating that counsel is not the defendant's “mouthpiece”); Richard H. Chused, Faretta and the Personal Defense:
The Role of a Represented Defendant in Trial Tactics, 65 Cal. L. Rev. 636, 638-49 (1977) (discussing the allocation of decision-
making responsibility between attorney and defendant). As a result, the defendant may feel insufficiently involved in her own case
and conclude that the attorney is not paying attention to her views. Judith L. Maute, Allocation of Decisionmaking Authority Under
the Model Rules of Professional Conduct, 17 U.C. Davis L. Rev. 1049, 1099-1106 (1984) (discussing allocation of responsibility).

14 In fiscal year 1990, approximately $74 billion was spent in this country on criminal justice. Only 2.3 percent of this amount was
expended on providing assistance to indigent defendants, while 7.4 percent was provided for prosecution, 12.5 percent on courts,
33.6 percent on corrections and 42.8 percent on police protection.
Pascal F. Calogero, Jr., The State of Indigent Defense in Louisiana, La. B.J., Feb. 1995, at 454, 455. Professor Stephen B. Bright
has commented:
[S]tate and local governments are unwilling to allocate adequate resources for the representatives of indigent criminal defendants. A
lawyer assigned to represent an indigent defendant is paid far less than he or she could make doing any other type of legal work, and
is denied the resources necessary for a full investigation and the retention of necessary expert witnesses.
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Low-Bid Criminal Defense Contracting: Justice In Retreat, supra note 14 (reporting that “excessive caseloads” were to blame for an
inmate's inability to appeal, according to the Disciplinary Board of the Louisiana Bar Association in case No. 96-PDB-012).

16 See, e.g., United States v. Mullen, 32 F.3d 891, 893 (4th Cir. 1994) (reporting that the defense attorney had filed a motion to withdraw
one month before the trial date and had no contact with the defendant after filing the motion until the day before trial; nevertheless, the
attorney told the court he was prepared for trial); Howard v. State, 701 So. 2d 274, 278 (Miss. 1997) (reporting that in a capital case,
neither of two attorneys appointed before trial filed motions or conducted an investigation on the defendant's behalf; ultimately the
defendant chose to represent himself rather than have the trial date continued at his attorney's request); The Defense Counsel (William
F. McDonald ed., 1983) (discussing the state of defense representation); Chused, supra note 13, at 637-38 (noting an increase in
instances of disagreement between defendant and counsel and the tendency of defense counsel to usurp the defendant's role); Klein,
supra note 13, at 368-70.

17 See, e.g., Albert W. Alschuler, Preventive Pretrial Detention and the Failure of Interest-Balancing Approaches to Due Process,
85 Mich. L. Rev. 510, 517 (1986) (discussing the negative impact of pretrial incarceration on representation); Jack F. Williams,
Classifying Pre-trial Detention Decisions Under the Bail Reform Act of 1984: A Statistical Approach, 30 Am. Crim. L. Rev. 255,
293 (1993) (discussing the impact of incarceration on representation); see also Benjamin v. Fraser, 264 F.3d 175, 179 (2d Cir. 2001)
(discussing the difficulty and delay faced by defense counsel trying to visit incarcerated clients); Gilbert v. Lockhart, 930 F.2d 1356,
1357 (8th Cir. 1991) (reporting the incarcerated defendant's decision to represent himself where appointed counsel had not conferred
with him until the morning of trial); Kinney v. Lenon, 425 F.2d 209, 210-11 (9th Cir. 1970) (concluding that pretrial detention
unconstitutionally interfered with the defendant's ability to assist in preparation for trial).

18 United States v. Navarro, 169 F.3d 228, 240 (5th Cir. 1999) (noting that videoconferencing offers the advantage of expedience and
savings in judicial resources); Ray Surette & W. Clinton Terry, Media Technology and the Courts: The Case of Closed Circuit Video
Arraignments in Miami, Florida, in The Media and Criminal Justice Policy: Recent Research and Social Effects 243, 245 (Ray
Surette ed., 1990) (noting that the goal of introducing technology into criminal cases is to save time and money: “organizational
goals that are attuned to the desires and interests of court administrators” reduce the number of personnel necessary, increase
courtroom security, alleviate crowding in court, and speed up cases); Ronnie Thaxton, Note, Injustice Telecast: The Illegal Use of
Closed-Circuit Television Arraignments and Bail Bond Hearings in Federal Court, 79 Iowa L. Rev. 175, 183-84 (1993) (discussing
the benefits of video); Carissa Caramanis, Riding the New Wave of Justice: Videoconferencing Makes Arraignment Hi-Tech, at
http:// database.corrections.com/news/results2.asp?ID=691 (Dec. 30, 1998) (on file with author) (reporting on the enthusiasm for
videoconferencing among those attending the Congress of Correction).

19 See Bureau of Justice Statistics, U.S. Dep't of Justice, Felony Defendants in Large Urban Counties 1998, at 16 (2001) (reporting that
thirty-six percent of the 54,458 felony defendants arrested in subject counties in 1998 were detained until their cases were disposed
of; most are held on bail, but some are denied bail altogether). Of those defendants released before case disposition, twenty percent
were held more than a week prior to release, and six percent were held more than a month. Id. at 19. A number of these defendants
were thus incarcerated at a stage of the case in which videoconferencing might be used. See discussion infra Part V (discussing the
use of videoconferencing at various stages of the criminal process).

20 In part, the use of videoconferencing responds to problems generated by the decision to build detention facilities remote from the
court. See, e.g., In re Magistrates' Use of Videoconferences, 471 S.E.2d 458, 458-59 (S.C. 1994). Videoconferencing has also become
a useful mechanism when the case load in one area is so onerous that judges from another district are called on to handle cases. See,
e.g., United States v. Torres-Palma, 290 F.3d 1244, 1245-48 (10th Cir. 2002) (holding that an error was committed when a judge who
had come to New Mexico to try a case due to the excessive case load in that district sentenced a defendant by videoconferencing).

21 See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 570-71 (Ky. 2001) (noting that the court considers proceedings public when
members of the public in the courtroom can view the defendant on a video monitor); State ex rel. Turner v. Kinder, 740 S.W.2d 654,
657 (Mo. 1987) (en banc) (Blackmar, J., dissenting) (arguing that the use of videoconferencing allowed a public hearing and thereby
offered an advantage over proceedings in prison), superceded by statute, Guinan v. State, 769 S.W.2d 427 (Mo. 1989).

22 See Patricia Salkin, News from the States, Admin. & Reg. L. News, Spring 1996, at 10, 10 (regarding video hearings in Maryland);
see also Navarro, 169 F.3d at 242 (Politz, J., dissenting) (discussing sentencing where the judge and court personnel would have
had to travel 630 miles round trip); Twedt, supra note 8, at 7 (stating that an administrative officer avoided travel time by use of
videoconferencing). But see Proposed Rule Amendments of Significant Interest, in Judicial Conference Committee on Rules of
Practice and Procedures, Report of the Judicial Conference Committee on Rules of Practice and Procedure Agenda F-18 app. F (Sept.
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2001), available at http://www.uscourts.gov/rules/jc0901/Controversial.pdf [hereinafter Proposed Rule Amendments] (proposing to
provide judges the discretion to conduct a first appearance via videoteleconferencing); Silbert, Newman & Kalser, supra note 8, at
658 (discussing defendants arraigned by videocon-ferencing even though the jail is across the street from the courthouse).

23 See Proposed Rule Amendments, supra note 22 (discussing arguments in favor of and objections to videoteleconferenced
proceedings); Frederic I. Lederer, Technology Comes to the Courtroom, and ..., 43 Emory L.J. 1095, 1101 (1994); Lofstrom, supra
note 8, at 9 (noting that one goal of video systems was “to decrease personnel time and transportation costs incurred by various
criminal justice agencies when transporting in-custody defendants”); James E. Casto, Court Room of the Future, W. Va. Law., Aug.
1998, at 14, 14-15 (discussing the use of technology in the courtroom); Caramanis, supra note 18 (reporting on reaction by corrections
officers).

24 See LaRose v. Superintendent, 702 A.2d 326, 329 (N.H. 1997) (citing cost savings and improved security); A. James Kachmar,
Review of Selected 1995 California Legislation, Criminal Procedure; Arraignments--Use of Audiovideo Communications, 27 Pac.
L.J. 606, 607 (1996) (noting that systems are designed to reduce costs and security risks); Lederer, supra note 23, at 1101 (citing
savings in transportation and security costs); Patricia Raburn-Remfry, Due Process Concerns in Video Production of Defendants,
23 Stetson L. Rev. 805, 811-12 (1994); Robert G. Goetsch, Videoconferencing in Criminal Proceedings: A New Wrinkle in an Old
System, Wis. Law., July 1997, at 17, 17 (referring to technology as offering “a cost-effective” improvement); Lofstrom, supra note
8, at 8 (discussing video hearings in Hawaii); Salkin, supra note 22, at 10 (discussing video hearings in Maryland); Torry, supra note
11, at F7; Caramanis, supra note 18 (reporting on proponent's emphasis on security benefit). But see Thaxton, supra note 18, at 185
(questioning the security rationale).

25 See Lofstrom, supra note 8, at 9 (noting that video use cut processing time in half); Silbert, Newman & Kalser, supra note 8, at 660-61
(reporting that use of videoconferencing was precipitated by increased case loads); see also Hanson, Olson, Shuart & Thornton,
supra note 8, at 657 (reporting on an experiment in the use of telephone conferencing in criminal cases as a “response to the call
for judicial efficiency”). But see Thaxton, supra note 18, at 183 (suggesting that videoconferencing requires a large number of court
and jail personnel).

26 See LaRose, 702 A.2d at 329 (citing cost savings); Kachmar, supra note 24, at 607 (demonstrating reduced costs); Raburn-Remfry,
supra note 24, at 811-12 (citing savings in court costs); Roth, supra note 8, at 190-91 (noting amount federal government saved
by arraigning Unabomber defendant in California rather than New Jersey, although there is some dispute about extent to which
videoconferencing actually produces savings); Casto, supra note 23, at 14 (citing cost savings); Goetsch, supra note 24, at 17; Twedt,
supra note 8, at 8-9 (citing savings in the use of videoconferencing for parole matters); see, e.g., Genusa v. City of Peoria, 475 F. Supp.
1199, 1208 (C.D. Ill. 1979), aff'd in part, rev'd in part, 619 F.2d 1203 (7th Cir. 1980) (questioning the financial savings); Proposed
Rule Amendments, supra note 22 (raising questions about cost-shifting); Thaxton, supra note 18, at 184 (citing Stanley v. Illinois,
405 U.S. 645, 656 (1972)).

27 See Silbert, Newman & Kalser, supra note 8, at 659 (reporting that the Miami-Dade video arraignment system was considered “a
great success” due to expeditious handling of cases, personnel savings, and maximization of security).

28 See Kachmar, supra note 24, at 607; Lofstrom, supra note 8, at 9; see also Hanson, Olson, Shuart & Thornton, supra note 8, at 615
(noting that defendants who are released on bond and do not live near the court may actually prefer video appearances for some
matters); Silbert, Newman & Kalser, supra note 8, at 661 (noting another possible benefit of video: more members of the public can
observe courtroom proceedings because defendants are not taking up room in the courtroom). Hanson also reports that judges saw
telephone conferences as generating savings in money and time for defendants. Hanson, Olson, Shuart & Thornton, supra note 8, at
619. The majority of systems, however, are designed for incarcerated defendants.

29 See Raburn-Remfry, supra note 24, at 806-07 (describing procedures and conditions in Los Angeles). But see Silbert, Newman &
Kalser, supra note 8, at 660-61 (describing the process used in Miami-Dade prior to videoconferencing).

30 See Silbert, Newman & Kalser, supra note 8, at 661.

31 But see United States v. D'Amelio, No. 98-562-01, 98-562-02, 1998 WL 800345, at *1 n.4 (E.D. Pa. Nov. 16, 1998) (noting a
distinguishable situation where a defendant who was ill asked to participate by video from a remote location).

32 See infra Part VI.A.
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33 See discussion infra Part V.

34 See Letter from Daniel T. Goyette, Chief Defender & Executive Director, Louisville-Jefferson County Public Defender Corp., to
the Editor of Indigent Defense (Dec. 11, 1998), available at http://www.nlada.org/d-editor.htm (on file with author) (describing a
successful effort to resist video arraignments in two counties in Kentucky).

35 Many defense attorneys carry a crushing case load. See sources cited supra note 15.

36 See Hanson, Olson, Shuart & Thornton, supra note 8, at 620 (reporting that defense attorneys were satisfied with telephone conferences
provided they were comfortable with the judge's understanding of the issues). They also note, however, that public defenders saw fewer
benefits in the use of the telephone and were concerned about the impact on the attorney-client relationship and on the defendants'
constitutional rights. Id. at 622; see also Lederer, supra note 23, at 1105-06 (“What is not entirely clear are the human consequences
of remote arraignment.”).

37 Surette & Terry, supra note 18, at 247-48. In the juvenile court where I first observed the use of videoconferencing, the attorneys in
the public defenders office expressed a reticence to challenge the system. They stated that they did not believe they could discourage
the use of videoconferencing and that the only likely result if they complained was to make their jobs more difficult.

38 See, e.g., Karl B. Grube, Electronic Plea Taking at Florida's Weekend First Appearance Hearings: Weekend Justice or Weakened
Justice?, 21 Stetson L. Rev. 329, 329 (1992) (focusing on first appearance hearings); Raburn-Remfry, supra note 24, at 805
(focusing primarily on first appearances that included arraignment and bail determinations and, in some instances, probable cause
determinations); Thaxton, supra note 18, at 186-92 (discussing the denial of a defendant's Fifth and Sixth Amendment rights).

39 United States v. Shepherd, 284 F.3d 965, 967 (8th Cir. 2002) (“The right to be present at all phases of a criminal trial is not absolute.
The Supreme Court has noted that trial judges ‘confronted with disruptive, contumacious, stubbornly defiant defendants must be
given sufficient discretion to meet the circumstances of each case.”’ (citation omitted)). The trial can also proceed in the defendant's
absence if the defendant absents herself.

40 See, e.g., People v. Lindsey, 772 N.E.2d 1268, 1275-85 (Ill. 2002); Commonwealth v. Ingram, 46 S.W.3d 569, 571-72 (Ky. 2001);
LaRose v. Superintendent, 702 A.2d 326, 329-30 (N.H. 1997); State v. Phillips, 656 N.E.2d 643, 663-65 (Ohio 1995); Commonwealth
v. Terebieniec, 408 A.2d 1120, 1123-24 (Pa. Super. Ct. 1979).

41 See discussion infra Part V.D. But see People v. Stroud, 804 N.E.2d 510, 519 (Ill. 2004) (holding that, absent waiver, guilty pleas by
closed circuit television are unconstitutional); People v. Guttendorf, 723 N.E.2d 838, 841 (Ill. App. Ct. 2000) (holding that televised
guilty pleas are unconstitutional).

42 See, e.g., United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (holding that the trial court violated the rule when it sentenced
the defendant by videoconferencing); Valenzuela-Gonzalez v. United States District Court, 915 F.2d 1276, 1281 (9th Cir. 1990)
(holding that the federal rule did not permit videoconference arraignments and that videoconference arraignments violated a state
rule requiring personal presence); United States v. Reynolds, 44 M.J. 726, 727-30 (A. Ct. Crim. App. 1996) (holding that a military
judge violated a rule of procedure by conducting the initial court-martial session by speaker phone); see also Lederer, supra note 23,
at 1104-05 (reporting that video proceedings have been permitted except when the governing rules have been interpreted to preclude
them); Raburn-Remfry, supra note 24, at 834 (documenting early cases rejecting videoconferencing procedures as not authorized
by governing rules).

43 See Fed. R. Crim. P. 5(f). As amended, the rule provides: “Video teleconferencing may be used to conduct an appearance under this
rule if the defendant consents.” Id.

44 See Videoconferencing Links Federal Courts and Public, Third Branch (Admin. Office of the U.S. Courts, Washington, D.C., June
1998), at 6 (noting the use of videoconferencing in federal courts, including the Second, Tenth, and D.C. Circuits). The district
courts that are utilizing videoconferencing include: Arizona, Eastern District Arkansas, Colorado, Middle District Florida, Central
District Illinois, Southern District Illinois, Northern District Indiana, Southern District Indiana, Southern District Iowa, Eastern
District Louisiana, Middle District Louisiana, Northern District Mississippi, Western District Missouri, Montana, Nevada, New
Jersey, Northern District New York, Eastern District Texas, Northern District Texas, Southern District Texas, Western District Texas,
and Western District Virginia. John M. Greacen, Court Rules and Technology, Address at the National Center for State Courts Fifth
National Court Technology Conference (Sept. 9-12, 1997) (noting that sixteen state court systems are employing videoconferencing
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for video arraignments: Arkansas, Arizona, California, Delaware, Florida, Hawaii, Indiana, Kansas, Kentucky, Louisiana, Michigan,
South Carolina, Tennessee, Utah, Washington, and Wisconsin).

45 See, e.g., Raburn-Remfry, supra note 24, at 806-07, 835-37 (discussing problems when defendants are produced for court).

46 See Thaxton, supra note 18, at 196-98.

47 See Bermant & Jacoubovitch, supra note 7, at 1001-02 (identifying two pertinent ways in which videotape differs from live evidence).
First, there are technical differences in form of presentation, so evidence may appear different than it would in court and may have
a different impact. See id. Second, there are “properties inherent in the video medium,” such as the loss of scope and resolution of
visual and auditory information, that distinguish it from live presentations. See id.

48 See John Storck & Lee Sproull, Through a Glass Darkly: What Do People Learn in Videoconferences?, 22 Hum. Comm. Res. 197,
199 (1995).

49 See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 570-71 (Ky. 2001) (reciting defendants' claims that the printer for delivering
documents did not always work and that it was often difficult to communicate through the system used for video arraignments); David
A. Davis, Talking Heads--Virtual Reality and the Presence of Defendants in Court, Fla. B.J., Feb. 2001, at 26, 27-28 (describing
conditions in video detention hearings where clients often appeared on the screen merely as silhouettes, and the attorney and client
had to shout to hear each other); Juliana B. Humphrey, The Folly of Video Courts, NLADA, on-line publication (on file with author)
(describing equipment problems in San Diego videoconference proceedings); see also Rusu v. INS, 296 F.3d 316, 319 (4th Cir. 2002)
(describing a videoconference asylum hearing in which equipment experienced technological problems); Michael A. Stodghill, Recent
Decisions, Permitting the Use of Videoconferencing in Civil Commitment Hearings, 55 Md. L. Rev. 1001, 1003 (1996) (describing
problems with equipment in a civil commitment hearing).

50 46 S.W.3d at 570-71.

51 See sources cited supra note 14.

52 See also Raburn-Remfry, supra note 24, at 831-32 (discussing the importance of accurate and complete record-keeping in video
proceedings).

53 See, e.g., Brid O'Conaill, Steve Whittaker & Sylvia Wilbur, Conversations Over Video Conferences: An Evaluation of the Spoken
Aspects of Video-Mediated Communication, 8 Hum.-Computer Interaction 389, 397-99 (1993) (illustrating some of the variables
that must be addressed when selecting a system); id. at 418 (discussing camera control); see also Lothar Mühlbach, Martin Böcker &
Angela Prussog, Telepresence in Videocommunications: A Study on Stereoscopy and Individual Eye Contact, 37 Hum. Factors 290,
296-97 (1995) (discussing the challenges of videoconferencing technology); Abigail J. Sellen, Remote Conversations: The Effects
of Mediating Talk with Technology, 10 Hum.-Computer Interaction 401, 408 (1995) (discussing variables in different systems).

54 See Ronald E. Rice, Media Appropriateness: Using Social Presence Theory to Compare Traditional and New Organizational Media,
19 Hum. Comm. Res. 451, 453 (1993) (“The essential underlying principle in both theoretic traditions is that a good match between
the characteristics of a medium (such as high in social presence or media richness) and one's communication activities ... will
lead to ‘better’ (more effective, satisfying, etc.) performance ....”). Studies have shown that a visual channel is not key to group
efforts directed to accomplishing “intellectual, decision-making, and creative tasks.” See Lee Sproull & Sara Kiesler, Connections:
New Ways of Working in the Networked Organization 65-69 (1991) (comparing decision making in an electronic group with
decision making in a conventional setting); Gwyneth Doherty-Sneddon et al., Face-to-Face and Video-Mediated Communication:
A Comparison of Dialogue Structure and Task Performance, 3 J. Experimental Psychol.: Applied 105, 117 (1997) (stating that
videoconferencing does not improve communication to perform a mutual task over audio only); Gene D. Fowler & Marilyn E.
Wackerbarth, Audio Teleconferencing Versus Face-to-Face Conferencing: A Synthesis of the Literature, 44 W. J. Speech Comm.
236, 238-39 (1980) (“There is a popularly held belief that communication via telephone is inferior to face-to-face communication.
Research findings do not support this simplistic notion; in many respects audio communication is equal, if not superior, to face-to-
face communication.” (footnote omitted)); Gary P. Radford, Barry F. Morganstern, Charles W. McMickle & Jennifer K. Lehr, The
Impact of Four Conferencing Formats on the Efficiency and Quality of Small Group Decision Making in a Laboratory Experiment
Setting, 11 Telematics & Informatics 97, 104 (1994) (reporting on a study of small group task-focused decision making that “[t]he
face-to-face, audio, and video conditions were not significantly different from each other”); Sellen, supra note 53, at 404 (discussing
visual cues and decision making); see also Carmen Egido, Videoconferencing as a Technology to Support Group Work: A Review
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of Its Failure, in Proceedings of the CSCW 88 Conference on Computer-Supported Cooperative Work 13, 19 (1988) (suggesting
that videoconferencing does not add much value over teleconferencing); Fowler & Wackerbarth, supra, at 242 (citing a study that
determined that “audio partners were rated as more trustworthy than those in the video or face-to-face conditions”). Nevertheless,
video capabilities are continually improving. Gene Fowler & Marilyn Wackerbarth report that “interviewees were as willing to talk
about their feelings over the telephone as in a face-to-face interview.” Id. at 243. Fowler & Wackerbarth also cite research showing the
utility of the telephone in gathering information from the nearest relative of psychiatric patient, but report, further, that the study found
that, in a mental health survey, “telephone interviews reported fewer symptoms of poor mental health,” and respondents provided
less information on topics of intermediate privacy by telephone. Id. at 245-46. Fowler & Wackerbarth also cite a study finding that
counselors preferred face-to-face contact although clients saw no difference. Id. at 244; see also A. Michael Noll, Anatomy of a
Failure: Picturephone Revisited, 16 Telecomm. Pol'y 307, 310 (1992) (stating that “adding visual to audio may actually inhibit the
final value of the communication”); Sellen, supra note 53, at 440-41 (suggesting that video channels add little to interaction and that
the telephone will generally suffice); Harvey Wichman, Effects of Isolation and Communication on Cooperation in a Two-Person
Game, 16 J. Personality & Soc. Psychol. 114, 118 (1970) (reporting on a game theory experiment to determine whether cooperative
results were more likely when players could see, hear, or see and hear each other). Tasks that rely on social cues, however, are affected
by the presence of a visual channel. See Sellen, supra note 53, at 404.
Research has ... shown that, in comparisons among face-to-face, video plus audio, and audio-only modes of interaction, access to
visual information has no significant effect on the outcome of intellectual, decision-making, and creative tasks. However, tasks that
rely on social cues such as situations of conflict, bargaining, and negotiation do tend to be affected by the presence or absence of
the visual communication channel.
Id. (citing other researchers as concluding that visual information is key to transmitting “social presence”); see Fowler & Wackerbarth,
supra, at 238 (noting that audio communication is fine for cooperative problem solving and bargaining); Wichman, supra, at 118
(stating that players in the game theory exercise could “attain high, stable levels of cooperation” only when they could both see and
hear each other).

55 See Torry, supra note 11, at F7 (describing a model courtroom; also reporting that one judge said multiple screens are distracting
and drive him crazy).

56 See id.

57 See, e.g., Robert S. Fish, Robert E. Kraut, Robert W. Root & Ronald E. Rice, Evaluating Video as a Technology for Informal
Communication, in Proceedings of the CHI '92 Conference on Human Factors in Computer Systems 37, 37 (1992); Radford,
Morganstern, McMickle & Lehr, supra note 54, at 97; Sellen, supra note 53, at 401.

58 The question of how to convey those in court to the defendant is discussed infra Part IV.C.2-3.

59 See Francis J. Taillefer, Ernest H. Short, J. Michael Greenwood & R. Grant Brady, Video Support in the Criminal Courts, J. Comm.,
Summer 1974, at 112, 119 (“The operator controlling the video recording and the type of equipment used has great potential for
influencing juror or judicial perceptions ....” (emphasis omitted)); see also State v. Koontz, 41 P.3d 475, 478 (Wash. 2002) (en banc):
A videotape record does not duplicate the perspective or view of the jurors during trial. A video record, consisting of a series of
perspectives moving between different trial participants, may focus on things the jurors did not consider during trial.... A juror's
attention is captured by the camera's focus rather than directed by the juror's focus. In essence, the jury gets a different view of the trial.

60 See Taillefer, Short, Greenwood & Brady, supra at note 59, at 122 (noting that even in the early stages of using video in courtrooms,
commentators believed that “[g]uidelines for camera placement and focus, ... and the control of video equipment” should be
employed).

61 See John Short, Ederyn Williams & Bruce Christie, The Social Psychology of Telecommunications 49-50 (1976) (reporting that
useful information can be derived from posture and that, on video, a picture large enough to pick up posture clues will be too large
to pick up some smaller signals, such as eye movements).

62 See Surette & Terry, supra note 18, at 247 (reporting that judges who conducted video arraignments remarked on problems with the
sound system and also wanted to see all defendants who were waiting). On the other hand, “[a]ll seven public defenders felt that the
video arraignment of misdemeanor defendants decreased the judge's ability to control the courtroom.” Id. This disparity suggests that
those in the courtroom may be oblivious to actual conditions at the remote location.
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63 See Short, Williams & Christie, supra note 61, at 50 (noting that the face is the body part most likely to be consciously controlled, so
that when one is trying to detect deception body cues are particularly important); Doret, supra note 8, at 234.

64 See Short, Williams & Christie, supra note 61, at 50 (noting that the face is the most expressive part of human body); Roth, supra
note 8, at 198 (noting that video can exaggerate blemishes, shadows, scars, and hair growth, as well as adding weight); see also Wei
Huang, Judith S. Olson & Gary M. Olson, Camera Angle Affects Dominance in Video-Mediated Communication, in Proceedings
of the CHI 2002 Conference on Human Factors in Computing Systems: Changing the World, Changing Ourselves 716, 716 (2002)
(citing the effects of television monitors on physical appearances).

65 See Doherty-Sneddon et al., supra note 54, at 119.

66 See Thaxton, supra note 18, at 181 (reporting that marshals or prison personnel controlled equipment); Salkin, supra note 22, at 10
(reporting that in Maryland prison grievance hearings, the judge controls the camera). This control allows the judge to close in on
the defendant in a way not possible in court or certainly in a manner that would not be apparent in court. It could result in undue
emphasis on particular features or expressions. But see State v. Koontz, 41 P.3d 475, 477 n.1 (Wash. 2002) (en banc) (stating that
videotape equipment is set up to automatically focus on the person speaking). Nevertheless, “VCRs may be controlled through the
use of a remote control devise located at the bench, which can also lock a video camera onto a specific position, no matter who is
speaking.” Id. at 477 n.1.

67 See Martin S. Remland, The Importance of Nonverbal Communication in the Courtroom, 2 N.J. J. Comm. 124, 124 (1994) (discussing
the role of nonverbal cues in court).

68 See Short, Williams & Christie, supra note 61, at 44.

69 See id.

70 See id. at 57 (mentioning that all nonverbal and verbal cues interact with one another). The authors detail the interaction of nonverbal
and verbal cues. Id. at 63-64.

71 See Doherty-Sneddon et al., supra note 54, at 120 (noting that some nonverbal cues may be less effective in videoconferencing:
“[M]any gestures function within the peripheral vision of the recipient and the screen exists as only part of that peripheral vision.”).

72 See id. “[T]echnologies may ... actually distort the shape of gestures and thereby affect information transfer.” Id. This may be caused
by a “complete loss of certain signals or because of the relative impotency of the signals that are transmitted.” Id.

73 See id. (“Only gross changes of screen configuration attract attention, and smaller ones go unnoticed.”).

74 See, e.g., Short, Williams & Christie, supra note 61, at 52-53 (noting the importance of gaze); Robert S. Feldman & Richard B. Chesley,
Who Is Lying, Who Is Not: An Attributional Analysis or the Effects of Nonverbal Behavior on Judgements of Defendant Believability,
2 Behav. Sci. & L. 451, 452 (1984) (noting that a decrease in gaze is perceived as signaling deception); Maia Garau et al., The
Impact of Eye Gaze on Communication Using Humanoid Avatars, 3(1) SIGCHI '01 309 (2001) (“[Gaze] serves at least five distinct
communicative functions: regulating conversation flow, providing feedback, communicating emotional information, communicating
the nature of interpersonal relationships and avoiding distraction by restricting visual input.”); John E. Hocking, Gerald R. Miller &
Norman E. Fontes, Videotape in the Courtroom: Witness Deception, Trial, Apr. 1978, at 52, 53 (discussing detection of deceptive
witnesses). But see Sellen, supra note 53, at 405 (citing literature questioning the importance of gaze in conversation).

75 Feldman & Chesley, supra note 74, at 452; Carlos Ferrán-Urdaneta & John Storck, Truth or Deception: The Impact of
Videoconferencing for Job Interviews, in Proceedings of the Eighteenth International Conference on the Information Systems 183,
185 (1997); Garau et al., supra note 74, at 309.

76 See Short, Williams & Christie, supra note 61, at 55 (stating that video communication makes situations worse than no eye contact
because of the distorting effect); Milton Chen, Leveraging the Asymmetric Sensitivity of Eye Contact for Videoconference, 4(1) CHI
49 (2002); Ferrán-Urdaneta & Storck, supra note 75, at 185-86; Garau et al., supra note 74, at 315; Sellen, supra note 53, at 407 (“In
videoconferencing, failure to make eye contact tends to be a problem because of the separation of camera and monitor.”); Abigail J.
Sellen, Speech Patterns in Video-Mediated Conversations, in Proceedings of the CHI '92 Conference on Human Factors in Computer
Systems, supra note 57, at 49, 50-51 (discussing the difficulty of replicating conversational gaze patterns on videoconferencing).
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77 See discussion infra Parts IV.A, IV.C (discussing how the remote defendant perceives and is perceived).

78 See Part IV.B infra (discussing location of defense counsel when defendant is present through videoconferencing); Thaxton, supra
note 18, at 181 (discussing the alternatives of having counsel in jail with the defendant or in the courtroom); Torry, supra note 11, at F7.

79 See Lederer, supra note 23, at 1107 (“[D]efense counsel may have to choose between client service and courtroom convenience ....”);
see also id. at 1101 n.28 (suggesting the use of a language line for quick access to interpreters in many languages). I will not even
begin to discuss the additional complications that will arise if the defendant requires the assistance of an interpreter.

80 See William M. Binder, Videoconferencing: A Juvenile Defense Attorney's Perspective, Wis. Law., July 1997, at 18.

81 See Fish, Kraut, Root & Rice, supra note 57, at 47 (noting that the inability to share “conversational props” was an impediment to
the use of videoconferencing in a business setting).

82 See Binder, supra note 80, at 18 (stating that in videoconferencing a juvenile proceeding, a court read documents to the defendant).

83 See David Lemire, Brief Report: An Introduction to Learning Styles for College Teachers, 32 J.C. Reading & Learning 86, 86 (2001);
see also In re Magistrates' Use of Videoconferences, 471 S.E.2d 458, 458-59 (S.C. 1994) (directing that facsimile equipment be
available to transmit documents between the court and the remote defendant).

84 See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (reporting that defendants arraigned through videoconferencing
sometimes did not receive written notice of their next court date as required by rule because the printer in the jail malfunctioned or
because no court personnel were present at the jail to ensure that the defendant received the notice if it printed); Davis, supra note
49, at 30 (reporting that counsel was expected to hold documents up to the video camera to share them with the client); Humphrey,
supra note 49 (reporting that the FAX machine “was usually two days behind” in providing documents for remote cases).

85 See, e.g., Feldman & Chesley, supra note 74, at 459 (discussing the impact of expectations); Bert Pryor & Raymond W. Buchanan,
The Effects of a Defendant's Demeanor on Juror Perceptions of Credibility and Guilt, J. Comm., Summer 1984, at 92, 98 (reporting
that the action taken by a jury is not simply on a linear scale, with the most anxious defendant convicted and the least anxious
acquitted, but that there appears to be interaction between a juror's expectation regarding how anxious the defendant should be and
the juror's decision); Randall T. Salekin, James R.P. Ogloff, Cathy McFarland & Richard Rogers, Influencing Jurors' Perceptions of
Guilt: Expression of Emotionality During Testimony, 13 Behav. Sci. & L. 293, 295-301 (1995) (citing the “expectancy violation”
theory and reporting that “nonverbal violations of normative expectation demand an explanation,” “raise suspicion,” and “prompt
perceivers to review prior doubts about the actor”). But see Remland, supra note 67, at 129-30 (reporting that lawyers can enhance
credibility by violating juror expectations).

86 See Storck & Sproull, supra note 48, at 213 (noting that “cultural association of interactive video with broadcast television. The video
medium carries expectations of on-camera competence and fictional settings”).

87 See Stack v. Boyle, 342 U.S. 1, 8 (1951) (Jackson, J., concurring) (noting that “even those wrongly accused are punished by a period
of imprisonment while awaiting trial and are handicapped in consulting counsel, searching for evidence and witnesses, and preparing
a defense”); Ronald Goldfarb, Ransom: A Critique of the American Bail System 40-43 (1965) (describing the negative impact of
pretrial incarceration); see also supra note 16 and accompanying text.

88 See 1 Amsterdam, supra note 13, §61, at 86 (documenting the concern that pretrial incarceration falls disproportionately on indigent
defendants); Lederer, supra note 23, at 1107 (expressing concern that those incarcerated pretrial will disproportionately be poor and
minority defendants). In 1998, over twenty percent of defendants in large urban counties were unable to post bail of less than $5000,
and almost forty percent could not post bail of $5000 to $9999. Bureau of Justice Statistics, U.S. Dep't of Justice, Felony Defendants
in Large Urban Counties, 1998, at 19 (2001). The BJS also reports that fifty-seven percent of felony defendants in large urban counties
were African-American and twenty-six percent were Hispanic, reflecting that a far larger percentage of minorities are involved in the
criminal justice system than are represented in the general population. Id. at 43. The Sourcebook of Criminal Justice Statistics Online
reveals that African-American defendants were disproportionately represented in arrests for all crimes, particularly serious crimes,
in 2000. See Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics Online, at http://www.albany.edu/sourcebook.

89 See discussion infra Part III.B (discussing technology and perception).
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90 See, e.g., Doret, supra note 8, at 241-47; Gail S. Goodman et al., Face-to-Face Confrontation: Effects of Closed-Circuit Technology
on Children's Eyewitness Testimony and Jurors' Decisions, 22 L. & Hum. Behav. 165 (1998); David F. Ross et al., The Impact of
Protective Shields and Videotape Testimony on Conviction Rates in a Simulated Trial of Child Sexual Abuse, 18 Law & Hum. Behav.
553 (1994).

91 See Graham Davies, The Impact of Television on the Presentation and Reception of Children's Testimony, 22 Int'l J.L. & Psychiatry
241, 244 (1999) (citing literature that untrained adults detect deception at about the rate of chance); Bella M. DePaulo, Julie I. Stone &
G. Daniel Lassiter, Deceiving and Detecting Deceit, in The Self & Social Life 323, 336-43 (Barry R. Schlenker ed., 1985) (reporting
studies suggesting that people are imperfect at lie detection); see also Paul Ekman, Telling Lies: Clues to Deceit in the Marketplace,
Politics, and Marriage 240 (1992) (discussing the difficulty of distinguishing truth-telling from falsity); 6 W. Peter Robinson, Deceit,
Delusion, and Detection 113 (1996) (discussing the difficulty of detecting lies and also the difficulty of researching the issue); Charles
F. Bond, Jr. et al., Fishy-Looking Liars: Deception Judgment from Expectancy Violation, 63 J. Personality & Soc. Psychol. 969, 971
(1992); Feldman & Chesley, supra note 74, at 452; Pryor & Buchanan, supra note 85, at 93 (noting criticism of nonverbal behavior
as the basis for judging credibility); Salekin, Ogloff, McFarland & Rogers, supra note 85, at 294 (noting the inaccuracy of reading
nonverbal cues); Hocking, Miller & Fontes, supra note 74, at 54 (discussing research of the ability to detect veracity).

92 See, e.g., Goodman et al., supra note 90, at 195 (concluding that jurors are less inclined to believe children who testify by video); Ross
et al., supra note 90, at 558-61 (concluding that the mode of a child witness's testimony did not significantly impact conviction rates).

93 See, e.g., Stack v. Boyle, 342 U.S 1, 11 (1951) (stating that the fixing of bail is “a serious exercise of judicial discretion”); 1 Amsterdam,
supra note 13, §§98-99, at 172-73 (noting the amount of discretion assumed by police and prosecutor); Silbert, Newman & Kalser,
supra note 8, at 666 (noting that the judge has broad discretion on conditions of release). When videoconferencing is used, the
impression of the defendant may be formed in a single appearance or may rest on a series of video appearances. See People v. Lindsey,
772 N.E.2d 1268, 1271 (Ill. 2002) (noting that videoconferencing was used for eight hearings before the defendant's bench trial).

94 See, e.g., Stack, 342 U.S. at 4 (noting that when bail is being determined, it relates to the defendant's trustworthiness to appear for trial).

95 See Humphrey, supra note 49.

96 See discussion infra Part V (discussing determinations at the stages of a proceeding in which videoconferencing has been used).

97 See Diane S. Berry & Leslie Zebrowitz McArthur, Some Components and Consequences of a Babyface, 48 J. Personality & Soc.
Psychol. 312, 320 (1985) (discussing the impact of a babyface on assessment); Remland, supra note 67, at 130-31 (reporting that
“attractive defendants are seen as less guilty” than unattractive defendants for certain types of crimes and more guilty for others).

98 Diane S. Berry & Leslie Zebrowitz McArthur, Perceiving Character in Faces: The Impact of Age-Related Craniofacial Changes on
Social Perception, 100 Psychol. Bull. 3, 13-17 (1986) (discussing the impact of appearance on perception); Remland, supra note 67,
at 132-35 (reporting the impact of a defendant's facial expression and features on the assessment of guilt).

99 Remland, supra note 67, at 134 (discussing the impact of nonverbal conduct on perception).

100 Raburn-Remfry, supra note 24, at 830.

101 See id. (suggesting that this problem be solved by placing court personnel at the jail). Of course, court personnel also have an incentive
to encourage a defendant to plead at an early stage, thereby removing a case from the court's case load.

102 See id.

103 See, e.g., Grube, supra note 38, at 366 (noting that live court appearances allow a judge to observe a defendant's interactions with
others).

104 See D.R. Rutter, G.M. Stephenson & M.E. Dewey, Visual Communication and the Content and Style of Conversation, 20 Brit. J. Soc.
Psychol. 41, 48-52 (1981) (reporting that the fewer social cues transmitted, the more depersonalized the interaction); Storck & Sproull,
supra note 48, at 201 (referring primarily to living and working situations, and noting that “[d]ecades of research have demonstrated
that propinquity and the increased interaction that derives from it lead to increased liking and positive regard”); see also Davies, supra
note 91, at 247 (reporting concerns about emotional distancing when jurors view someone only through video); Doherty-Sneddon
et al., supra note 54, at 120 (stating that some nonverbal cues may be less effective in videoconferencing); Christian Heath & Paul
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Luff, Disembodied Conduct: Communication Through Video in a Multi-Media Office Environment, in Proceedings of the CHI '91
Conference on Human Factors in Computing Systems 99, 101 (Scott P. Robertson et al. ed., 1991) (suggesting that exposure to
television makes people “insensitive to screen based images, learning to suspend ‘communicative’ commitment”); M. Mühlfelder, U.
Klein, S. Simon & H. Luczak, Teams Without Trust? Investigations in the Influence of Video-Mediated Communication on the Origin
of Trust Among Cooperating Persons, 18 Behav. & Info. Tech. 349, 356 (1999) (evaluating the impact of medium on trust and stating
that “[t]he experiment has shown clear evidence that video-conferencing has an effect on the ability of the subjects to gain a clear and
detailed picture of the person at the other end of the ISDN-line”); Raburn-Remfry, supra note 24, at 836 (discussing the humanization
of the defendant); Sellen, supra note 53, at 440 (“Mediated conversations, using any of three different video systems or using only an
audio connection, exhibited all the symptoms of depersonalization, psychological distance, and formality ....”); Silbert, Newman &
Kalser, supra note 8, at 672 (reporting that prosecutors and defense attorneys were concerned about the depersonalization resulting
from videoconferencing); Ederyn Williams, Social and Psychological Factors, 28 J. Comm. 125, 126-27 (1978) (noting that “[f]ace-
to-face interaction encourages the intrusion of interpersonal feelings, which is of benefit to the person arguing for his/her personal
belief[],” and that “[u]sers often have a feeling of remoteness and unreality about the other people in teleconference meetings”).

105 See Fowler & Wackerbarth, supra note 54, at 245 (looking at studies of person perception and noting that “[o]verall, the face-to-face
mode led to more positive evaluations of the conversation and partner than either video or telephone”); see also Storck & Sproull,
supra note 48, at 209-10 (noting that in face-to-face settings, subjects formed more positive impressions of colleagues than in video
interactions: “Although everyone saw the same presentation, people evaluated peers with high PRCA (indicating high communication
anxiety) lower when they observed them via video than when they observed them face-to-face.”).

106 Stanley Milgram, Some Conditions of Obedience and Disobedience to Authority, 18 Hum. Rel. 57, 63-65 (1965) (representing the
Milgram's classic study on the willingness to inflict painful shocks demonstrated that subjects were less inhibited when more removed
from their “victims”).

107 See, e.g., Lederer, supra note 23, at 1106.

108 See Storck & Sproull, supra note 48, at 201 (referring primarily to living and working situations, “[d]ecades of research have
demonstrated that propinquity and the increased interaction that derives from it lead to increased liking and positive regard”).

109 See id. at 209.

110 See Davies, supra note 91, at 248.

111 See id. (reporting that at nonsignificant levels, live testimony was viewed as more accurate, consistent, and confident and that live
testimony was characterized “more positively on a variety of dimensions, including intelligence, attractiveness, confidence, and
ability to distinguish fact from fantasy”).

112 Goodman et al., supra note 90, at 199.

113 See, e.g., LaRose v. Superintendent, 702 A.2d 326, 328 (N.H. 1997) (reporting that a clinical psychologist opined that the use of
video would bias the judge against the defendant).

114 See, e.g., Storck & Sproull, supra note 48, at 200.

115 See, e.g., id. at 201 (noting that the image is generally limited to head and torso).

116 See id.; O'Conaill, Whittaker & Wilbur, supra note 53, at 418.

117 See Storck & Sproull, supra note 48, at 212 (“Physical features of remote others, especially facial features and demeanor, may be
more salient [on video] because they capture relatively more of the field of view.”); see also Cormac T. Connor, Note, Human Rights
Violations in the Information Age, 16 Geo. Immigr. L.J. 207, 216 (2001) (reporting that in video immigration hearings shots varied
from too close to too wide, and sometimes presented the client negatively).

118 See generally Short, Williams & Christie, supra note 61, at 116 (predicting that the effect of media may depend on whether nonverbal
cues to dislike predominate, in which case the use of media that transmit fewer cues will benefit the subject, but also noting that
this situation is less common than that in which favorable cues predominate); Edmund P. Kaminski & Gerald R. Miller, How Jurors
Respond to Videotaped Witnesses, 34 J. Comm. 88, 91 (1984) (noting that viewers perceive actors differently depending on the shot
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and the effect of the shot, depending on who is being viewed; one may be more “physically attractive” in close-up, another less
physically attractive but more “task attractive,” “dependable and competent”).

119 Perritt, supra note 8, at 1074; Pryor & Buchanan, supra note 85, at 93 (discussing eight nonverbal behaviors associated with the
perception of lying/deception (backward lean, lack of eye contact, trunk swivel, excessive leg movement, rocking, and speech errors);
videoconferencing will accentuate some and mask others).

120 Pryor & Buchanan, supra note 85, at 93-98 (discussing the bases on which jurors judge credibility and noting that fine variations
in behavior may affect the result).

121 Salekin, Ogloff, McFarland & Rogers, supra note 85, at 295-301 (reporting that jurors' perception of the defendant's guilt vary
depending on the defendant's degree of emotionality, with female defendants displaying flat affect faring worst).

122 See Short, Williams & Christie, supra note 61, at 68-72 (stating that impact varies depending on the conditions of testing, such as the
size of the image on screen); see also Silbert, Newman & Kalser, supra note 8, at 668 (reporting that a judge observed a defendant
on a forty-five inch television screen); Thaxton, supra note 18, at 181 (reporting that judges viewed defendants on screens as small
as nine inches).

123 See, e.g., Kaminski & Miller, supra note 118, at 89-90 (discussing camera techniques and summarizing literature).
[T]he long shot personalizes the individual being filmed. In contrast to the very long shot, movement in the long shot becomes more
recognizable and facial expressions and gestures become more dominant. Thus, relative emphasis is placed on the actor rather than the
setting. The medium shot directs attention to one or two individuals and provides additional cues, with facial expressions and gestures
becoming more prominent than in the long shot. Finally, the close-up shot concentrates the viewer's interest, directing attention to
detail that otherwise might be overlooked. The close-up shot is usually used in film for dramatic emphasis of detail.
Id.
A panoramic shot does not capture “nuances of the demeanor” . Id. at 91. Viewers perceive some actors differently depending on the
shot, and the effect of the shot varies depending on who is being viewed (e.g., one may be more “physically attractive” in close-up,
another less physically attractive but more “task attractive” (i.e., “dependable and competent”). Id. at 95. Basic characteristics were
communicated despite the camera shot, but were somewhat exaggerated in the close-up. Id. at 98. The authors describe significant
differences based on type of shot (for example, a weak witness is perceived as less confident in longer shots, perhaps because close-up
masks nonverbal cues emanating from the body). Id. at 99. In general, data reflected few significant effects; authors hypothesize that
the effects might have been greater if shots had changed rather than remained static. Id. at 99-100. See, e.g., Huang, Olson & Olson,
supra note 64, at 716 (noting that distance increases the formality of conversation). Wei Huang, Judith Olson, and Gary Olson further
note that technology can distort distances, with the impact related to the “relative size of the face on the screen”; “In essence, the
viewer assumes the psychological position of the camera, with zoomed in views being interpreted as physically closer.” Id. In addition
the authors report that the camera angle will change the perception of the person's size and degree of dominance or submissiveness. Id.

124 See Kaminski & Miller, supra note 118, at 89-95 (noting that the close-up shot concentrates the viewer's interest, directs attention
to detail that otherwise might be overlooked, and may exaggerate some characteristics, favorable or unfavorable; furthermore, the
“close-up shot is usually used in film for dramatic emphasis of detail”); Davies, supra note 91, at 245 (noting the impact of close-ups);
Huang, Olson & Olson, supra note 64, at 716 (“In essence, the viewer assumes the psychological position of the camera, with zoomed
in views being interpreted as physically closer.”); see also Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (reporting the
defendant's complaint that the trial court conducting video arraignment could not see the defendant's full body and therefore could
not assess demeanor).

125 See Davies, supra note 91, at 245.

126 Cf. State v. Koontz, 41 P.3d 475, 477 (Wash. 2002) (en banc) (discussing the impact of shot variety on the prejudicial impact of
videotape of trial witnesses' testimony).

127 Storck & Sproull, supra note 48, at 215 (suggesting varying image on screen). However, this is risky because it may signal something
about the defendant or other person on screen.

128 Dan G. Drew & Roy Cadwell, Some Effects of Video Editing on Perceptions of Television News, 62 Journalism Q. 828, 828 (1985)
(“These studies indicate that manipulation of subtle production variables can affect audience perceptions of the message.”). In the
authors' study, which focused on techniques for masking jumpcuts, they demonstrated that “[w]hen the camera moved in for a close-
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up, the video was evaluated more favorably on several credibility measures--real, true, believable, accurate, reliable, and faithful.”
Id. at 830.

129 See Doret, supra note 8, at 243 (discussing videotaped trials; some people appear better on television, others worse).

130 See Roth, supra note 8, at 203-04 (noting the different camera angles filmmakers employ to give different effects). Michael Roth
reports that vertical camera angles can give the effect of a witness looking up or looking down at the fact finder. Id. Studies have
indicated that horizontal camera angles resembling those common in the talk show or soap opera genre can enhance witness credibility.
Id.

131 See Chen, supra note 76, at 49.

132 See Short, Williams & Christie, supra note 61, at 55; Chen, supra note 76, at 49; Ferrán-Urdaneta & Storck, supra note 75, at 186
(noting that eye contact is perceived as lower in videoconference interviews); Mühlbach, Böcker & Prussog, supra note 53, at 297
(reporting that, with standard configuration, a person on video appears to be looking down).

133 Ferrán-Urdaneta & Storck, supra note 75, at 185 (noting the importance of eye-contact in the perception of truthfulness); Connor,
supra note 117, at 217 (discussing the lack of eye contact in video hearings).

134 Garau et al., supra note 74, at 309 (referencing article concluding that a constant gaze can be interpreted negatively).

135 See Heath & Luff, supra note 104, at 101.

136 See Mühlbach, Böcker & Prussog, supra note 53, at 297 (noting that the camera angle affects how a viewer interprets facial expression
and reporting reactions varying from “neutral and ‘weighing”’ to “realistic, sympathetic, and attentive” to “dreamy, sad, friendly,
unconcerned, and reserved”).

137 See O'Conaill, Whittaker & Wilbur, supra note 53, at 397 (reporting that “[a] key aspect of interactivity is listener feedback” through
auditory backchannels and visual evidence).

138 See id. at 398 (“In normal face-to-face interaction, the flow of the speaker is not interrupted by backchannels because the audio
channel is two way.”).

139 See id. (“Without feedback, speakers are unable to assume the message has been understood and may, therefore, attempt to clarify
or reiterate points ....”).

140 People v. Guttendorf, 723 N.E.2d 838, 840 (Ill. App. Ct. 2000) (“In a televised appearance, crucial aspects of a defendant's physical
presence may be lost or misinterpreted, such as the participants' demeanor, facial expressions and vocal inflections, the ability for
immediate and unmediated contact with counsel, and the solemnity of a court proceeding.”).

141 Johansen & Bullen, supra note 3, at 167.

142 See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (discussing the defendants' complaint that there were poor
conditions in the holding area and that defendants could not always hear or communicate through the videoconferencing system);
Raburn-Remfry, supra note 24, at 808 (describing the practice in Riverside, California, of using a prison chapel); Surette & Terry,
supra note 18, at 246 (describing the practice in Miami-Dade County, Florida, where defendants appear from a prison chapel); Letter
from Daniel T. Goyette, Chief Defender & Executive Director, Louisville-Jefferson County Public Defender Corp., to the Editor of
Indigent Defense, supra note 34 (quoting from an article describing accused citizens “trudg[ing] before a TV camera, in the stink
and filth of the jail basement”). The Proposed Standard of the ABA Criminal Justice Section provides that, when video is used, the
remote location “should reflect the decorum of the courtroom.” See Humphrey, supra note 49.

143 See, e.g., Doret, supra note 8, at 244, 256-57 (discussing videotaped trials and commenting that the solemnity of the courtroom may
be important to witness' sense of truth telling).
The symbolism and ceremony of the trial process--the complex pattern of gestures comprising its ritualistic aspect--helps contribute
to the sense of ... dignity attached to the judicial process.... The court room, the judicial robe, the practice of standing upon the judge's
entrance and exit, the oath taken by witnesses and, in general, the formalism attached to trial procedure are all part of the ceremony
and drama.... In general, ritual and formality give the law authority, visibility and symbolic power.
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Id. at 256 (footnotes omitted).

144 Guttendorf, 723 N.E.2d at 840 (stating that “[t]he atmosphere of the courtroom can play a critical, albeit intangible, role in the
proceedings”); Thaxton, supra note 18, at 201.

145 Raburn-Remfry, supra note 24, at 833.

146 See discussion infra Part IV.C.1.

147 See, e.g., Davis, supra note 49, at 30 (“[T]he setting that the courtroom provides is itself an important element in the constitutional
conception of trial, contributing a dignity essential to the ‘integrity of the trial’ process.”).

148 Bond et al., supra note 91, at 969-70 (suggesting that violation of a norm is a key factor in creating the perception of deception);
Feldman & Chesley, supra note 74, at 452 (discussing behaviors that are seen as signs of deception); Robert Feldman & Richard
Chesley also raise questions about the relationship between the appearance of deception and the actual result in the experimental
trial. Feldman & Chesley, supra note 74, at 459.

149 See Feldman & Chesley, supra note 74, at 453.

150 See id. at 452.

151 See Bella M. DePaulo, Nonverbal Behavior and Self-Presentation, 111 Psychol. Bull. 203, 205 (1992) (discussing irrepressible
nonverbal conduct).

152 See id. (stating that “[n]onverbal behavior is less accessible to actors than to observers”).

153 See Heath & Luff, supra note 104, at 100 (“They presuppose the effectiveness of their visual conduct and, at least initially, attempt
to use the system to support various forms of informal or casual interaction.”).

154 See id. at 100-02; Sellen, supra note 76, at 49 (noting that speakers on videoconferencing “have no sense of how their voices are
perceived by listeners”).

155 Participants in courtroom proceedings sometimes appear to forget that they may be observed at any moment. I have observed that
attorneys assume inappropriate positions, chew their pens, and engage in other such inappropriate conduct, suggesting that they too
forget they are being observed. A defendant who engages in peculiar behavior may be judged harshly. A videoconferenced defendant,
who is not even in the courtroom, may be more likely to forget the possibility of observation. One study of videotaped witness
testimony reported a juror's comment that everyone seemed more relaxed on videotape. See Hartmus, supra note 6, at 9 (quoting
Bermant & Jacoubovitch, supra note 7, at 1007). It may be even harder for a defendant to keep the likelihood of observation in mind
when she is in a conference room or holding room with only a guard, a monitor, and a camera. If the defendant is more relaxed because
she is not in the courtroom, the judge may infer that the defendant is not taking the proceeding seriously enough. Conversely, the
defendant may be self-conscious and act more nervous. See Short, Williams & Christie, supra note 61, at 78 (citing a study showing
that the presence of an audience has a negative effect on performance, particularly on slower individuals). The authors further reported
“that an invisible audience known to be watching through a one-way mirror was even more inhibiting.” Id. The defendant appearing
through videoconferencing faces an invisible audience. But the impact of video on demeanor may be hard to predict. One court
reported that defendants are more polite on video. Torry, supra note 11, at F7.

156 See discussion infra Part IV.B.1 (discussing the separation of attorney and client for videoconference proceedings).

157 The judge may also be swayed by indications of social status or intelligence. See, e.g., Short, Williams & Christie, supra note 61,
at 114-15.

158 See Feldman & Chesley, supra note 74, at 459 (discussing the impact of expectations); Pryor & Buchanan, supra note 85, at 98
(reporting that the action taken by a jury is not simply on a linear scale, with the most anxious defendant convicted and the least
anxious acquitted, but that there appears to be interaction between a juror's expectations regarding how anxious the defendant should
be and the juror's decisions); Salekin, Ogloff, McFarland & Rogers, supra note 85, at 295-301 (citing the “expectancy violation”
theory and reporting that “nonverbal violations of normative expectation demand an explanation,” “raise suspicion,” and “prompt
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perceivers to review prior doubts about the actor”). Of course, in-court defendants may also be judged negatively if they disappoint
expectations. The concern here, however, is that videoconferencing may increase the likelihood of that effect.

159 See Hartmus, supra note 6, at 2 (“Expanding the use of video ... is a natural progression.”).

160 See Doherty-Sneddon et al., supra note 54, at 120 (citing studies that suggest “people have become insensitive to screen-based images,
in terms of communicative commitment, because of television”); Heath & Luff, supra note 104, at 101 (suggesting that exposure to
television makes people “insensitive to screen based images, learning to suspend ‘communicative’ commitment”).

161 See Roth, supra note 8, at 204 (alteration in original & footnote omitted):
A full face shot suggests less expertise than a profile shot since in popular broadcasting those who address the camera directly are
typically the reporters ... who transmit the news rather than initiate it. The expert on the other hand is more often seen either in
interview or in discussion, and thus in profile.

162 See Raburn-Remfry, supra note 24, at 828.

163 Some defense attorneys with whom I have spoken have not felt empowered to challenge the use of video in their clients' proceedings.
They feel that the judges, court personnel, and prosecutors are committed to the system and would be unreceptive to defense
complaints.

164 See, e.g., People v. Lindsey, 772 N.E.2d 1268, 1271 (Ill. 2002) (describing the system).

165 Davis, supra note 49, at 30 (suggesting that a client appearing in court by video will not connect well with counsel and “may believe
his lawyer is merely processing his case without any real connection with him”); Lederer, supra note 23, at 1106-07 (noting problems
when defense counsel “choose[s] between client service and courtroom convenience”).

166 See, e.g., Lindsey, 772 N.E.2d at 1278 (concluding that representation was adequate even though the attorney and defendant were in
separate locations and could not easily have confidential conversations).

167 Courts sometimes fail to provide such a private means of consultation. See, e.g., Seymour v. State, 582 So. 2d 127, 127-28 (Fla.
Dist. Ct. App. 1991) (reporting that during a videoconferencing plea hearing, the defendant had to consult with his attorney without
privacy).

168 See, e.g., Lindsey, 772 N.E.2d at 1271-72 (describing the system used for a defendant's eight pretrial hearings, in which the attorney
had to leave the courtroom and call the client on the telephone to avoid having conversations open to all in the court; many
conversations took place without confidentiality).

169 The alternative appears to be to clear the courtroom and the remote room of everyone other than the defense attorney and the defendant
when one or the other desires an opportunity to consult. Binder, supra note 80, at 18. Not only is that solution cumbersome, but it
creates a disincentive to ask for the chance to consult.

170 See id.

171 See Davis, supra note 49, at 29-30 (questioning how an attorney can have a “frank conversation” with a client during a video detention
hearing, particularly when the client has no sense of the courtroom atmosphere); Lederer, supra note 23, at 1106 (suggesting that the
difficulty of use may “chill communications”).

172 See DePaulo, supra note 151, at 212-13 (noting that “situations that arouse debilitating levels of motivation or emotion, as well as
those that shake a person's confidence, can sever the link between self-presentational intentions and nonverbal actions”).

173 See, e.g., United States v. Navarro, 169 F.3d 228, 240 (5th Cir. 1999) (noting that the defense attorney was with the defendant who
was sentenced by video); Golden v. State, 667 So. 2d 933, 933 (Fla. Dist. Ct. App. 1996) (describing a videoconference sentencing
where the attorney was at the jail with the defendant); LaRose v. Superintendent, 702 A.2d 326, 328 (N.H. 1997) (describing such
an arraignment); Surette & Terry, supra note 18, at 246 (stating that in Miami, defendants were in the chapel in jail with assistant
public defenders; everyone involved in the matter is in court); Silbert, Newman & Kalser, supra note 8, at 658 (describing Miami-
Dade's use of videoconferencing); Humphrey, supra note 49; see also Guinan v. State, 769 S.W.2d 427, 431 (Mo. 1989) (en banc)
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(describing a post-conviction hearing in which the prisoner, his counsel, and his witnesses were at the prison, connected by closed-
circuit television to the courtroom, where the judge, attorney for the state, and other witnesses were located).

174 See, e.g., Silbert, Newman & Kalser, supra note 8, at 663 (describing a videoconferencing system with the defense counsel at the jail
as preserving the attorney-client privilege by permitting conversation between the defendant and counsel).

175 See, e.g., LaRose, 702 A.2d at 328 (reporting that defense counsel who has participated in numerous videoconference bail hearings
testified that appearing by video “affected his ability to be an effective advocate for a client ‘[t]o some extent”’). In addition, the
defendant's perception of the process and the attorney's effectiveness will suffer. Raburn-Remfry, supra note 24, at 828-30. California
law permits a defendant to enter a guilty plea from a remote location but requires that the defense attorney be present with the
defendant. Cal. Penal Code §977 (Deering 1999); see also Kachmar, supra note 24, at 606. But see Navarro, 169 F.3d at 242 n.20
(Politz, J., dissenting) (expressing doubt about a configuration that would separate the defendant from counsel); Lederer, supra note
23, at 1106 (stating that no problem exists if defense counsel is in the remote location with the defendant).

176 Juliana Humphrey reports an unusual logistical problem created in San Diego when the courts established multiple video locations
and expected defense attorneys to be available simultaneously in more than one location. Humphrey, supra note 49.

177 See, e.g., Silbert, Newman & Kalser, supra note 8, at 660 (noting that “[p]aperwork could no longer be handed across the table”).

178 See, e.g., id. at 666 (describing a procedure with defense counsel at the jail and the defendant's witnesses in court).

179 See Humphrey, supra note 49 (noting that the attorney had a limited view of the court and access to limited information).

180 See Silbert, Newman & Kalser, supra note 8, at 668 (acknowledging that the absence from the courtroom makes it difficult for defense
counsel to communicate quickly with the prosecutor).

181 See Humphrey, supra note 49 (describing prosecutors “kibitzing with court personnel” while defense attorneys work in the jail).
Humphrey also reports that the Proposed Standard of the ABA Criminal Justice Section provides that the prosecution also participate
by video.

182 See Surette & Terry, supra note 18, at 247 (remarking on the unequal positioning of the public defender and district attorney in relation
to the judge); Thaxton, supra note 18, at 199 (“If the defendant's counsel appears beside her in the jail, the defendant will sense the
impropriety and unevenness in the judicial proceeding--her appointed counsel is an ‘outsider,’ while the prosecutor is an ‘insider.”’).

183 See Davis, supra note 49, at 30 (discussing the problem as it arises in video detention hearings). But see Thaxton, supra note 18, at
182 (reporting that some courts have mechanisms to allow side bars).

184 See Fowler & Wackerbarth, supra note 54, at 245 (describing that in coalition building exercises, “coalitions tended to form between
people at the same end of the audio and video communication links”); see also Williams, supra note 104, at 126 (noting that in coalition
formation, people in the same room rated their partners “as more intelligent, competent, sensible, trustworthy, and constructive and
less unreasonable, boring, and impersonal than the people at the far end of the link”).

185 Cf. Surette & Terry, supra note 18, at 248. Surette and Terry note the defendant's perception of the video arraignment when the
attorney is in jail with the defendant:
By having the arraignment in the chapel [of jail], judges can turn us off. The state attorney, however, is five feet from the judge. It
makes our positions very unequal. It puts the judge and prosecutor on the same side and the public defender and the defendants on
the other--the good guys versus the bad guys.
Id. (internal quotations omitted).

186 See Silbert, Newman & Kalser, supra note 8, at 660 (noting that the judge had no person-to-person contact with the defendant).

187 See, e.g., United States v. Lawrence, 248 F.3d 300, 301-02 (4th Cir. 2001) (describing a proceeding with one attorney in court and
one with the remote defendant).

188 See Bright, supra note 13, at 816 (discussing a public defender in New Orleans, who represented 418 defendants during first seven
months of 1991); Mounts, supra note 15, at 484. But see Raburn-Remfry, supra note 24, at 830 (characterizing this approach as
affordable and as necessary for fundamental fairness).
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189 See, e.g., Davis, supra note 49, at 30 (reporting that at the conclusion of video hearings juvenile clients were often unclear as to
whether the court had ordered detention or release).

190 See Doherty-Sneddon et al., supra note 54, at 121 (stating that familiarity and practice with the medium may also influence use and
perception). Nevertheless, “[i]t remains to be seen whether the effects [of videoconferencing] are transient and would diminish with
increased experience of VMC [videomediated communication].” Id.

191 See, e.g., United States v. Navarro, 169 F.3d 228, 241 n.18 (Politz, J., dissenting) (5th Cir. 1999) (noting that the defendant was in
a room in the prison that was inadequate to accommodate members of the public who may have wanted to attend the defendant's
sentencing); Commonwealth v. Ingram, 46 S.W.3d 569, 571 (Ky. 2001) (rejecting the defendants' challenge to video arraignment
based in part on the claim that conditions in the holding area at the jail were poor).

192 See Surette & Terry, supra note 18, at 247 (commenting that the use of videoconferencing lost the aura of judicial hearing).

193 See id. at 246 (noting that by bringing prisoners to the chapel of the jail, it eliminates the crowding typical in holding cells, however,
defendants noted that the sense of the courtroom was lost). By 1985, approximately 38,000 defendants had been arraigned by video
in Miami, Florida. Id.

194 See, e.g., Bermant & Jacoubovitch, supra note 7, at 1004-05 (arguing that, to succeed, video must serve both the symbolic and
structural role of the courts and noting that courts are not merely a vehicle for settling controversies but that the lay person may
see trial as “the criterion of justice, the definitive form for a fair resolution”); see also Proposed Rule Amendments, supra note 22
(suggesting that the defendant “may not fully appreciate the importance of the proceeding” as a result of the difference in atmosphere).

195 Raburn-Remfry, supra note 24, at 833; see also Thaxton, supra note 18, at 199 (suggesting that defendants feel pressured to agree
to video proceedings).

196 See Milgram, supra note 106, at 65-66 (reporting that removing an authority figure from the presence of the subject decreased the
level of obedience); see also Short, Williams & Christie, supra note 61, at 87-88 (discussing the Milgram study on the willingness
to administer painful shocks). The authors noted that the more removed the recipient, the lower the rate of disobedience. Short,
Williams& Christie, supra note 61, at 87-88. Also, obedience dropped when the experimenter was removed, albeit present via
telephone. Id.

197 Cf. Surette & Terry, supra note 18, at 251 (stating that video also removes the symbolic nature of the courtroom for visitors and
friends and family of the defendants).

198 See id. (noting the symbolic value that the courtroom and players assumed).

199 See id. (“Loss of these qualities may diminish the aura of authority and legitimacy surrounding the judicial system, the laws of the
land, and the social order which they represent.”).

200 See In re Magistrates' Use of Videoconferences, 471 S.E.2d 458, 458-59 (S.C. 1994) (directing that the judge and defendant be visible
to each other and that cameras also be capable of filming the defense counsel and witnesses, but not mentioning the prosecutor).

201 See 1 Amsterdam, supra note 13, §80, at 108-10 (noting that, to a defendant, the lawyer represents “‘the law’ along with the police
and the judge”). As a prosecutor, I have had defendants in my cases ask me questions that were appropriate only for their own attorney
or for a probation officer. As a defense attorney, I have had clients speak to the prosecutor, confused about what her role was, and
have had other clients express confusion about my role and those of the prosecutor and probation officer.

202 See Surette & Terry, supra note 18, at 248 (reporting that separation due to videoconferencing was perceived as creating a good guy/
bad guy division). Interestingly, in one Florida county, docket entries in videoconferencing cases reflected appointment of the public
defender for defendants who pleaded guilty although in fact the pleas were entered without assistance of counsel and the public
defender merely observed the proceeding from the public defenders' office. See Grube, supra note 38, at 340-41, 355-57; see also
Jonathan D. Casper, Nat'l Inst. of Law Enforcement & Criminal Justice, Criminal Courts: The Defendant's Perspective 16 (1978)
(discussing a survey where eighty-seven percent of defendants felt that private lawyers fight hard for their clients, whereas only forty-
two percent of defendants believed that public defenders likewise fight for clients). The survey also stated that thirty-six percent of
defendants felt that public defenders are on client's side. Casper, supra, at 340-41, 355-57. Eighty-six percent of defendants answered
that private lawyers are on the client's side. Id.; see also 1 Amsterdam, supra note 13, §79, at 106-08 (discussing the negative attitude
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toward lawyers and reporting that criminal defendants tend to believe that criminal defense attorneys only want to talk their clients
into pleading guilty).

203 See Storck & Sproull, supra note 48, at 200 (noting that through video, “there is more opportunity to focus unintrusively on the
physical appearance of remote others. It is possible to stare at a video image without people at a remote site being aware of the
intensity of an observer's gaze”).

204 See Sellen, supra note 53, at 435-36 (reporting that some participants in a study “found it useful to know how they were framed and
to confirm how others were seeing them”).

205 See Storck & Sproull, supra note 48, at 210. When one's own image is displayed on the monitor showing the local view there is
greatly increased salience of self. People with high communication anxiety scores may tend to look at themselves on the local monitor
more than they look at either the remote monitor or people at the local site. If so, they could appear to people who were seeing them
remotely as less sincere and more distracted. Id. “Although everyone saw the same presentation, people evaluated peers with high
PRCA (indicating high communication anxiety) lower when they observed them via video than when they observed them face-to-
face.” Id.; see Sellen, supra note 53, at 435 (reporting that some participants “felt self-conscious and distracted seeing themselves on
the screen”); Sellen, supra note 76, at 58 (reporting variations in reactions to seeing ones self on screen); see also Doret, supra note
8, at 246 (expressing concern about how videotaped a witness will respond to the presence of a camera).

206 See Ferrán-Urdaneta & Storck, supra note 75, at 186 (“If a person is more self-aware than normal, he or she is executing an additional
task.”).

207 See Chen, supra note 76, at 49 (“[M]ost videoconferencing systems do not allow eye contact.”); discussion supra Parts III.B, IV.C.

208 See Heath & Luff, supra note 104, at 101 (“[T]he relative inability of gaze to engender a response from a co-participant in video
mediated interaction undermines the ability of speakers to secure mutual orientation through perturbations in talk.” (citation omitted)).

209 See O'Conaill, Whittaker & Wilbur, supra note 53, at 418 (citation omitted):
[G]aze behavior in both video conferences differs from face-to-face meetings in extremely obvious ways. Participants tend to stare
fixedly at the screen displaying the remote participants even when the speaker is local, and they therefore show none of the normal
modulation of gaze behavior and local speaker monitoring that is characteristic of face-to-face interaction.... The result is that the
speakers are presented with an array of remote people staring relentlessly almost directly at them. Speakers report finding this situation
confrontational.

210 See Storck & Sproull, supra note 48, at 199.

211 See id. (noting that while the communication may be important, it is rarely conveyed to those at the remote site).

212 I have observed videoconference proceedings where the in-court participants were utterly unconcerned with whether the remote
defendant heard what was going on.

213 See Jessica J. Baldis, Effects of Spatial Audio on Memory, Comprehension, and Preference During Desktop Conferences, in
Proceedings of the CHI 2001 Conference on Human Factors in Computer Systems 166, 172 (2001) (noting that in electronic
communication, there can be a problem of associating the right voice with the right image); O'Conaill, Whittaker & Wilbur, supra
note 53, at 419 (stating that with some systems, speaker identification is problematic); Silbert, Newman & Kalser, supra note 8, at
660 (describing the Miami-Dade project and reporting that a defendant was unable to simultaneously see the judge and a family
member or friend).

214 See Davis, supra note 49, at 30 (reporting that in video detention hearings multiple parties speak at once).

215 See Storck & Sproull, supra note 48, at 215 (suggesting that participants be labeled clearly).

216 A large number of defendants incarcerated before trial have less than a high school education and may not be able to read labels.
Bureau of Justice Statistics, U.S. Dep't of Justice, Sourcebook of Criminal Justice Statistics, 2000, at 424 (2001) (reporting that
19,756 of the 65,559 federal defendants who had pretrial detention hearings had less than a high school education and that this group
was detained at a higher rate than those with more education); see also Examining Proposals to Provide Assistance to States and
Local Communities to Improve Adult Education and Literary Skills, and to Help Achieve the National Educational Goals for All



CRIMINAL JUSTICE AND VIDEOCONFERENCING..., 78 Tul. L. Rev. 1089

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 46

Citizens: Hearings of the Committee on Labor and Human Resources, 105th Cong. 13-28 (1997) (testimony of Patricia W. McNeil)
(discussing literacy statistics and noting the 1993 National Adult Literacy Survey, which found that between twenty-six and thirty
million adults (eighteen percent of the national total) were at the lowest level of basic reading skills--approximately a fifth grade
level); Kenneth Adams et al., A Large-Scale Multidimensional Test of the Effect of Prison Education Program on Offenders' Behavior,
74 Prison J. 433, 438 (1994) (reporting on education in Texas prisons, and indicating that a large number of prisoners functioned at
an extremely low educational level); Jasper E. Ormond, A Paradigm for Socialization: Empowering African-American Substance
Abusers to Maximize Their Human Potential, 3 J. Health Care for Poor & Underserved 181, 182 (1992) (reporting on a District of
Columbia Department of Corrections program that identifies illiteracy among other concerns).

217 See Rusu v. INS, 296 F.3d 316, 319 (4th Cir. 2002) (describing a videoconference asylum hearing in which the asylum-applicant
became confused when the speaker was not on camera).

218 See Mühlbach, Böcker & Prussog, supra note 53, at 290 (stating that “turn taking in a conversation is governed to a large extent
by gaze behavior and facial expressions”); O'Conaill, Whittaker & Wilbur, supra note 53, at 400 (noting the loss of backchannels
in videomediated communication (such as “mm,” “uhu,” “right,” and “okay” which facilitate communication and help to control
conversation flow); see also Fowler & Wackerbarth, supra note 54, at 245-48 (reporting that in nonjudicial settings, individuals were
most willing to ask for help, understanding, or interpretation when they were face-to-face with another person); Sellen, supra note
53, at 407, 427 (reporting that in videoconferences, looking at the camera may seem to be a signal or a look at another person when
it actually is not, and that one advantage of same-room interaction is that the speaker knows when others are listening).

219 See Doherty-Sneddon et al., supra note 54, at 106 (citing studies where there is increased formality on videoconferencing); Sellen,
supra note 53, at 431 (discussing the reliance on formal handovers of conversation).

220 See, e.g., United States v. Norris, No. 91-5678, No. 91-5686, 1992 U.S. App. LEXIS 18020, at *10 (4th Cir. Aug. 6, 1992) (noting
that, following the defendant's failure to allocute, defendant “expressed dissatisfaction with counsel and thought that he had been
‘railroaded’ by the judicial system”); Wojtowicz v. United States, 550 F.2d 786, 788 (2d Cir. 1977) (discussing dissatisfaction with
the lawyer).

221 See Davis, supra note 49, at 28 (reporting that one judge commented, “Conversations via a video screen with a juvenile who is in
detention is extremely difficult and problematic”).

222 See Short, Williams & Christie, supra note 61, at 142 (reporting that in business settings, videoconferencing cuts out informal chat
even though such conversation may serve a purpose).

223 See discussion infra Part V.B.

224 See id.

225 See, e.g., Davis, supra note 49, at 28 (reporting that juvenile defendants attending detention hearings by video were not provided
opportunities to communicate privately with parents or guardians).

226 One judge, discussing the use of videoconferencing in Florida, enumerated the purposes of the first appearance as
informing the defendant of the charges; furnishing a copy of the complaint; advising the defendant of certain rights; considering
entitlement to court-appointed counsel; considering whether bail is necessary; setting bail; reducing bail; admitting to release on
one's own recognizance; conducting a nonadversary probable cause determination; and allowing the defendant to plead guilty to any
misdemeanor charge without the necessity of further formal charges being filed.
Grube, supra note 38, at 330 (noting that these proceedings take place without the presence of counsel). The public defender monitors
the proceedings from the office. See id. at 332; see also County of Riverside v. McLaughlin, 500 U.S. 44, 53-55 (1991) (discussing
the freedom of states to the determine early stages of a criminal case); Gilbert B. Stuckey, Procedures in the Justice System 58 (3d
ed. 1986) (discussing the purpose of the initial appearance); Thaxton, supra note 18, at 178-79 (listing among the purposes entry of
the plea, identification of the defendant, and the reading of charges).

227 Even when the defendant and attorney are both in court, the first appearance can be problematic. In many arraignment courts, the
scene is chaotic and the process rushed. See 1 Amsterdam, supra note 13, §189, at 324-25. When an attorney is asked by the court to
talk to the defendant in preparation for arraignment, it may actually be unclear whether the attorney actually represents the defendant
or is merely helping out at arraignment. Id. §190, at 325-26.
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228 For a further discussion of videoconferencing for guilty pleas, see discussion infra Part V.D.

229 See 1 Amsterdam, supra note 13, §§45, 129, 217, at 54-55, 217, 365-66 (noting that such probable cause hearings are sometimes
waived by an uncounseled defendant). Nevertheless, a waiver from an uncounseled defendant may be overcome if the defendant had
a right to counsel at the preliminary arraignment. Id. §130, at 217-19.

230 See Anderson v. United States, 352 F.2d 945, 947 (D.C. Cir. 1965) (holding an arraignment and an entry of a not guilty plea without
counsel to be harmless error); Johnson v. United States, 333 F.2d 371, 373 (10th Cir. 1964) (holding an irregularity in an arraignment
to be harmless).

231 See 1 Amsterdam, supra note 13, §13, at 10.

232 See, e.g., Gov't of the Canal Zone v. Peach, 602 F.2d 101, 103 (5th Cir. 1979) (reporting a situation in which an in-court defendant
failed to convey his need for appointed counsel).

233 See Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963).

234 See also Grube, supra note 38, at 356 (reporting that Florida magistrates would decline guilty pleas when unclear about the level
of aggravation of the offense).

235 407 U.S. 25, 37 (1972); see also Alabama v. Shelton, 535 U.S. 654, 672-73 (2002) (holding that a suspended sentence held out as a
penalty for violation of probation is sufficient to trigger the right to counsel in misdemeanor cases).

236 See Michigan v. Jackson, 475 U.S. 625, 636 (1986); Kirby v. Illinois, 406 U.S. 682, 690-91 (1972).

237 See Mallory v. United States, 354 U.S. 449, 453 (1957); McNabb v. United States, 318 U.S. 332, 342 (1943).

238 318 U.S. at 343.

239 “This first judgment may be indelible.” 1 Amsterdam, supra note 13, §76, at 105 (stating that this initial encounter “largely shapes
the client's judgment of the lawyer”).

240 See id. §79, at 106-08.

241 For further discussion of the defendants' perception of public defenders, see infra note 201 and accompanying text.

242 See 1 Amsterdam, supra note 13, §120, at 195 (emphasizing the importance of early psychological evaluation); see also Coleman v.
Alabama, 399 U.S. 1, 9 (1970) (mentioning that counsel may need to argue for psychiatric examination as early as the preliminary
hearing).

243 ABA Standards for Criminal Justice, Defense Function standard 4-3.1 cmt. (2002) (noting the obligation to observe whether client
a suffers from mental disability and to proceed accordingly).

244 Professor Amsterdam discusses evaluation of whether to raise incompetency. 1 Amsterdam, supra note 13, §181, at 314-18.

245 See, e.g., United States v. Cookston, 379 F. Supp. 487, 487 (W.D. Tex. 1974) (reporting that the court did not wait for counsel before
proceeding to set bail); Eskra v. State, 138 N.W.2d 173, 174 (Wis. 1965) (reporting that a court accepted the defendant's guilty plea
without assuring that the defendant had or waived assistance of counsel and without explaining the defendant's constitutional rights).

246 See ABA Standards for Criminal Justice, Defense Function standard 4-3.6.

247 See, e.g., Hamilton v. Alabama, 368 U.S. 52, 54 (1961) (discussing an Alabama procedure that required the defendant to plead insanity
at arraignment). See generally 1 Amsterdam, supra note 13, §§192-93, at 327-31 (discussing special pleas); Thaxton, supra note 18,
at 179 (discussing arraignments).

248 See 1 Amsterdam, supra note 13, §46, at 55 (“Elections made in haste at the preliminary arraignment ... may prejudice the defendant's
rights or preclude the raising of vital defenses at a later stage.”).

249 See id. §47, at 55-56.
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250 Id. §§25, 35, at 26-31, 37-39; see also Ellen Yaroshefsky, Cooperation with Federal Prosecutors: Experiences of Truth Telling and
Embellishment, 68 Fordham L. Rev. 917, 917-21 (1999) (discussing the use of jailhouse informants).

251 See 1 Amsterdam, supra note 13, §25, at 28 (“Tell the client to refuse politely, on advice of counsel, to appear in any lineup ....”).

252 See id. §§207-08, at 347 (noting that very early in the proceeding, counsel should be discussing the case with the prosecutor).

253 Although the defendant will normally have counsel at this point, the trial court may set bail before the defendant has counsel. See
Marcella v. United States, 344 F.2d 876, 881-82 (9th Cir. 1965).

254 See, e.g., 18 U.S.C. §3142(g) (2000) (listing factors to be considered in bond setting, including the defendant's character, mental
and physical condition, family, employment, and community ties); 1 Amsterdam, supra note 13, §§41, 59, at 50, 79-80; John S.
Goldkamp, Two Classes of Accused: A Study of Bail and Detention in American Justice 64-65 (1979) (listing factors considered
in state court decisions regarding bail).

255 United States v. Stanley, 469 F.2d 576, 581-82 (D.C. Cir. 1972).

256 See id. at 581 (noting that the judge's determination is made on “what the judge ‘has reason to believe,’ and the process of deriving
a belief one way or the other is ofttimes an exacting task” (footnote omitted)).

257 See, e.g., United States v. Bronson, 433 F.2d 537, 540 (D.C. Cir. 1970) (discussing release in custody of third party).

258 See, e.g., United States v. Dohm, 618 F.2d 1169, 1172 (5th Cir. 1980) (recounting a bail hearing at which a drug agent testified
concerning the defendant's role in the criminal transaction).

259 See, e.g., id. at 1171-72 (illustrating the harm a defendant may incur through an unwise statement at bond setting); Cowards v. State,
465 S.E.2d 677, 679 (Ga. 1996) (discussing the defendant's incriminating statement made at the bail bond hearing).

260 See Gerstein v. Pugh, 420 U.S. 103, 126 (1975) (holding that the Constitution merely requires an ex parte determination of probable
cause); Coleman v. Alabama, 399 U.S. 1, 8 (1970) (holding that a preliminary hearing is not required).

261 See, e.g., Manor v. State, 148 S.E.2d 305, 307 (Ga. 1966); Mascarenas v. State, 458 P.2d 789, 790 (N.M. 1969).

262 Coleman, 399 U.S. at 9 (“Plainly the guiding hand of counsel at the preliminary hearing is essential to protect the indigent accused
against an erroneous or improper prosecution.”). See generally Stuckey, supra note 226, at 89-91 (describing the probable cause
hearing).

263 Coleman, 399 U.S. at 8 (stating that the sole purposes of the preliminary hearing are to determine whether there is sufficient evidence
against the accused and to fix bail); see 1 Amsterdam, supra note 13, §125, at 205.

264 See Crump v. Anderson, 352 F.2d 649, 649 (D.C. Cir. 1965) (holding that the defendant was not entitled to a preliminary hearing
once the grand jury determined probable cause).

265 See, e.g., Blue v. United States, 342 F.2d 894, 901 (D.C. Cir. 1964) (discussing the difficulty of defining a remedy for failure to
receive a preliminary hearing and concluding that the defendant was not prejudiced); Headen v. United States, 317 F.2d 145, 146
(D.C. Cir. 1963) (holding that the defendant was not prejudiced by procedures at the probable cause hearing).

266 Blue, 342 F.2d at 901 (noting that immediate release is one purpose of the preliminary hearing); 1 Amsterdam, supra note 13, §125,
at 205-07.

267 See Coleman, 399 U.S. at 9 (recognizing the significance of the preliminary hearing as an opportunity for discovery); Dancy v. United
States, 361 F.2d 75, 77-78 (D.C. Cir. 1965) (discussing the discovery benefits of the preliminary hearing); Blue, 342 F.2d at 901
(noting one role of preliminary hearing in allowing defense to see evidence in case); 1 Amsterdam, supra note 13, §126, at 207-09.
But see Adams v. Illinois, 405 U.S. 278, 282 (1972) (noting that the discovery function is limited because the judge can terminate the
hearing once probable cause is established); Sciortino v. Zampano, 385 F.2d 132, 133 (2d Cir. 1967) (holding that the sole function
of the federal preliminary hearing is to determine probable cause); Crump, 352 F.2d at 654 (declining to recognize discovery as an
official function of the preliminary hearing).
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268 See discussion supra Part IV.B.1.

269 See discussion supra Part IV.B.

270 See Coleman, 399 U.S. at 9 (noting the importance of counsel's role in cross-examining witnesses); State ex rel. Turner v. Kinder,
740 S.W.2d 654, 657 (Mo. 1987) (en banc) (Blackmar, J., dissenting) (opining that counsel's presence is essential at the probable
cause hearing), superceded by statute, Guinan v. State, 769 S.W.2d 427 (Mo. 1989).

271 See Coleman, 399 U.S. at 9 (noting the importance of the preliminary hearing for impeachment and preservation of testimony for trial).

272 See People v. Guttendorf, 723 N.E.2d 838, 841 (Ill. App. Ct. 2000) (“Because of the critical significance of a guilty plea to a defendant,
we hold that a televised guilty plea is not permitted under either the United States or the Illinois Constitution.”); see also People v.
Stroud, 804 N.E.2d 510, 519 (Ill. 2004) (holding that, absent waiver, guilty pleas by closed circuit television are unconstitutional).

273 See Raburn-Remfry, supra note 24, at 815-16 (describing a process in which defendants plead guilty by video); Surette & Terry, supra
note 18 (describing a process in which defendants plead guilty and may be immediately sentenced by videoconference).

274 See Boykin v. Alabama, 395 U.S. 238, 241 (1969).

275 1 Amsterdam, supra note 13, §188, at 323-24 (describing the plea-taking process). The author also discusses the court's obligation to
comply with the Constitution. Id. §195, at 332-34; see also Brady v. United States, 397 U.S. 742, 748 (1970) (finding that the record
supports the fact that an intelligent waiver was made); Boykin, 395 U.S. at 241-44 (discussing the constitutional requirement of valid
waiver); McCarthy v. United States, 394 U.S. 459, 464-67 (1969) (finding that an intelligent waiver was not made where the jury
did not inquire whether the defendant understood the charges).

276 White v. Maryland, 373 U.S. 59, 60 (1963) (per curiam) (holding that the court violated the defendant's right to counsel by accepting
a plea to murder at arraignment before counsel was appointed).

277 See 1 Amsterdam, supra note 13, §201, at 339-40.

278 See id. §135, at 226-28. Professor Amsterdam describes the decision whether to plead guilty or go to trial as “the most important
single decision in any criminal case.” Id. §201, at 339; see ABA Standards for Criminal Justice, Defense Function standard 4-6.1
(2002) (stating that counsel should not recommend a guilty plea until counsel has investigated the law and the evidence in the case).
But see Marcia J. Lipetz, Routine and Deviations: The Strength of the Courtroom Workgroup in a Misdemeanor Court, 8 Int'l J. Soc.
L. 47, 50 (1980) (reporting on a court where defendants entered pleas to low level offenses without significant consultation with
counsel); Anne Bowen Poulin, The Role of Standby Counsel in Criminal Cases: In the Twilight Zone of the Criminal Justice System,
75 N.Y.U. L. Rev. 676, 680 (2000) (noting the deficiencies of the system of representation).

279 See 1 Amsterdam, supra note 13, §48, at 56; see also id. §196, at 334-35 (discussing the possible benefits of pleading guilty).

280 See id. §135, at 227.

281 See State v. Peters, 615 N.W.2d 655, 660 (Wis. Ct. App. 2000), (Hoover, P.J., concurring) (noting that a defendant alone in jail with
a corrections officers is likely to experience coercion, but agreeing that a defendant seeking collateral relief had an obligation to
make an affirmative showing), rev'd, 628 N.W.2d 797 (Wis. 2001); Raburn-Remfry, supra note 24, at 833 (suggesting that jail may
foster plea taking).

282 See 1 Amsterdam, supra note 13, §202, at 341 (noting “[t]he sympathetic or abrasive character of the complainant, the defendant,
and the witnesses for the prosecution and defense”).

283 582 So. 2d 127, 128 (Fla. Dist. Ct. App. 1991).

284 Id. at 127-28.

285 See Raburn-Remfry, supra note 24, at 833.

286 See 1 Amsterdam, supra note 13, §135, at 226-27 (discussing varying pleading procedures).
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287 See id.

288 See generally Scott v. Illinois, 440 U.S. 367, 369-74 (1979) (requiring an actual jail sentence to trigger the right to counsel);
Argersinger v. Hamlin, 407 U.S. 25, 34-37 (1972) (requiring counsel for all criminal defendants facing a prison sentence).

289 See Alabama v. Shelton, 535 U.S. 654, 658 (2002) (holding that a suspended sentence held out as a penalty for violation of probation
is sufficient to trigger the right to counsel in misdemeanor cases); Grube, supra note 38, at 339-40 (discussing the right to counsel
at the first appearance).

290 See, e.g., State v. Peters, 615 N.W.2d 655, 659 (Wis. Ct. App. 2000) (holding that the trial court did not violate the defendant's
constitutional rights by accepting a waiver of the right to counsel and nolo contendere plea by closed circuit television), rev'd, 615
N.W.2d 797 (Wis. 2001).

291 See 5 Wayne R. LaFave, Jerold H. Israel & Nancy J. King, Criminal Procedure §21.4, at 151 (1999) (discussing which consequences
need not be conveyed to defendant for valid plea). But see In re Birch, 515 P.2d 12, 14 (Cal. 1973) (en banc) (stating that the court
remanded the case to set aside the defendant's guilty plea because the unrepresented defendant was not informed of the consequences
of his plea: having to register as a sex offender); Grube, supra note 38, at 346, 352-53 (discussing a Florida rule that requires the court
to inform the defendant of the possibility of deportation, but also noting that judges do not always comply with the rule).

292 See, e.g., Kercheval v. United States, 274 U.S. 220, 223 (1927) (stating “that a plea of guilty shall not be accepted unless made
voluntarily after proper advice and with full understanding of the consequences”); Ex parte James, 240 P.2d 596, 602-03 (Cal. 1952);
see also Grube, supra note 38, at 343 (noting that in some instances, courts rely on forms executed by the defendant without the
assistance of counsel or explanation by the court). Some courts explain the defendants' rights by addressing the defendants collectively.
Grube, supra note 38, at 351. Judge Karl Grube reported that the judicial officers he observed spent from a low of forty-five seconds
to a high of four minutes and twenty-seven seconds on this advice, and averaged only two minutes and ten seconds. Id. The plea-
taking colloquy with the defendants averaged thirty-two seconds. Id. at 355. The time spent on videoconferencing advice of rights
was less than that spent on in-court proceedings. Id. at 356. Grube concludes that this difference is not due to use of the electronic
medium. Id. at 375.

293 See Grube, supra note 38, at 364-67 (describing how magistrates short cut protections in videoconferencing first appearance guilty
pleas). Grube further noted “that judges at conventional arraignment sessions posed more questions regarding procedural due process
than did first appearance magistrates.” Id. at 365; see Raburn-Remfry, supra note 24, at 808, 818 (describing some early California
and Florida procedures that undermined defendants' protections: before their video appearances, defendants watched a pre-recorded
video of a judge explaining their trial rights; in misdemeanor cases, videoconferencing was used at the court's discretion and the
defendant's consent was not required).

294 See, e.g., State v. Porter, 755 S.W.2d 3, 4-5 (Mo. Ct. App. 1988) (affirming a sentence imposed by video).

295 In some jurisdictions, that practice is prohibited by rule.

296 See, e.g., United States v. Flores, 959 F.2d 83, 88 (8th Cir. 1992) (setting out as a question for the court whether the defendant played
leadership role and stating that “a sentencing judge is in a unique position to assess ... [defendant's] acceptance of responsibility”),
reh'g denied, 506 U.S. 1072 (1993). See generally Williams v. New York, 337 U.S. 241, 245 (1949) (discussing a judge's discretion
at sentencing).

297 See, e.g., United States v. Myers, 150 F.3d 459, 465 (5th Cir. 1998) (holding that the trial court committed an error when it allowed
defense counsel rather than the defendant himself to argue that the defendant was a minor participant and had cooperated with the
government).

298 Green v. United States, 365 U.S. 301, 305 (1961) (“[T]rial judges should leave no room for doubt that the defendant has been issued
a personal invitation to speak prior to sentencing.”).

299 Id. at 303-04 (recognizing the right and tracing its origin to the common law right of allocution); United States v. Dickerson, 10 F.3d
1086, 1092 (4th Cir. 1993) (discussing the right to allocation).

300 See Myers, 150 F.3d at 461 (holding that the Federal Rules of Criminal Procedure contemplate “a personal colloquy between the
sentencing judge and the defendant”); United States v. Lewis, 10 F.3d 1086, 1092 (4th Cir. 1993) (holding that the trial court committed
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an error when it did not clearly invite the defendant to speak on his own behalf at sentencing); United States v. Turner, 532 F. Supp.
913, 915 (N.D. Cal. 1982) (noting the importance of having the court face the defendant at sentencing).

301 365 U.S. at 304.

302 248 F.3d 300, 304 (4th Cir. 2001).

303 169 F.3d 228, 239 (5th Cir. 1999) (quoting Stoner v. Sowders, 997 F.2d 209, 213 (6th Cir. 1993)).

304 See, e.g., United States v. Flores, 959 F.2d 83, 86 (8th Cir. 1992) (describing a hearing at which two of defendant's alleged confederates
as well as a federal agent testified), reh'g denied, 506 U.S. 1072 (1993).

305 See, e.g., id. (stating that “[d]efendant testified on his own behalf”).

306 See, e.g., id. at 87 (noting that the trial court concluded that the defendant had lied at the sentencing hearing and imposed higher
sentence as a result).

307 United States v. Turner, 532 F. Supp. 913, 915 (N.D. Cal. 1982) (emphasizing personal admonition of the defendant).

308 See, e.g., Doherty-Sneddon et al., supra note 54, at 117 (reporting that audio connection is as satisfactory as video for mutual task);
Radford, Morganstern, McMickle & Lehr, supra note 54, at 104 (reporting that in task-focused decision making in a small group,
the medium made little difference).

309 See, e.g., Short, Williams & Christie, supra note 61, at 121 (discussing subjective reactions that are more positive in face-to-
face encounters); Doherty-Sneddon et al., supra note 54, at 120 (noting the loss of nonverbal cues and resulting interference with
communication in video interactions).

310 See Silbert, Newman & Kalser, supra note 8, at 668-69 (regarding videoconferencing, there is “no evidence that the system prevents
the judge from assessing [the defendant's] ‘character and mental condition”’); Surette & Terry, supra note 18, at 251 (stating that in
Miami, there were no significant differences in outcomes between video and nonvideo proceedings). But see Humphrey, supra note
49 (reporting that use of videoconferencing in misdemeanor cases resulted in higher bail).

311 See, e.g., State ex rel. Turner v. Kinder, 740 S.W.2d 654, 658 (Mo. 1987) (en banc) (Welliver, J., dissenting) (arguing that the use of
videoconferencing could not prejudice defendant since it is “an acceptable means of conducting the commercial business of the world,
of conducting affairs between nations, of conducting political debate, of conducting the process of education, of communicating all
forms of artistic pursuit, and for communicating to us the news of the world”), superceded by statute, Guinan v. State, 769 S.W.2d
427 (Mo. 1989). Justice Welliver's statements illustrate the tendency to assume that if we use video for one purpose, such as news
delivery, it is a suitable medium for handling criminal cases.

312 See LaRose v. Superintendent, 702 A.2d 326, 329 (N.H. 1997) (rejecting the defendants' psychological expert's opinion that there
was a negative impact, stating that the court set bail for some video defendants at amounts they could meet). But see Humphrey, supra
note 49 (reporting that use of videoconferencing led to higher bail).

313 See Short, Williams & Christie, supra note 61, at 121 (noting that video interaction did a better job transmitting nonverbal cues than
telephone or written interaction, but not as good a job as face-to-face, interaction, and that “non-verbally rich media may ... act as
intensifiers of the predominant emotion being transmitted”).

314 Researchers use the term “social presence” to identify the subjective quality of how effectively a medium conveys the full range of
verbal and nonverbal cues and the context of the conversation. Mühlbach, Böcher & Prussog, supra note 53, at 291-92 (citing the
definition of social presence as “how well a communications medium transmits verbal and nonverbal cues as well as the apparent
distance or ‘realness' of the communicators”); Rice, supra note 54, at 452 (“Social presence is the degree to which a medium is
perceived as conveying the presence of the communicating participants. This social presence depends not only on the words conveyed
during communication but also on a range of nonverbal and verbal cues and the communication context.” (citation omitted)); Sellen,
supra note 53, at 404 (discussing social presence).

315 See, e.g., Doherty-Sneddon et al., supra note 54, at 117 (discussing performance of mutual tasks); Radford, Morganstern, McMickle
& Lehr, supra note 54, at 104 (considering small-group, task-focused decision making).
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316 See Sellen, supra note 53, at 432-33 (noting that participants perceptions and preferences did not always correspond to the objective
data measuring speech patterns). “[V]isual access was perceived to be beneficial by most of the participants.” Id. at 437; see also
Fowler & Wackerbarth, supra note 54, at 239 (stating that one study looked at conference calls for public discussion and voting on
public issues and concluded that successful implementation was possible, but some “members felt less inter-personal influence in
the audio than in the face-to-face meeting”).

317 See, e.g., Doherty-Sneddon et al., supra note 54, at 119 (reporting that in face-to-face exchanges, participants are more confident that
the exchange is occurring effectively and that this does not replicate in high quality videoconferencing).

318 See Surette & Terry, supra note 18, at 247 (discussing four prosecuting attorneys' opinions of video arraignments). Two of the district
attorneys questioned felt that video arraignments were better than the prior arraignment methods. Id. While the other two attorneys
considered video arraignments to be favorable, they expressed concern that the system might be more disruptive than prior systems.
Id. “[T]hey all felt that the use of video detracted nothing from the overall quality of legal representation ....” Id.; see also discussion
supra Part II.B. But see Torry, supra note 11, at F7 (quoting lawyers who state that in guilty pleas, videoconferencing does not provide
appropriate, or constitutionally required, interaction between court and defendant).

319 Twedt, supra note 8, at 8.

320 Surette & Terry, supra note 18, at 246.

321 Id.

322 Perritt, supra note 8, at 1084.

323 A study of Miami-Dade County's use of videoconferencing reported that the majority of defendants did not feel there was a problem,
but twenty-two to twenty-eight percent were generally dissatisfied with the outcome of the proceeding. Surette & Terry, supra note
18, at 247; see supra notes 13-15 and accompanying text.

324 See Lofstrom, supra note 8, at 8 (citing the fact that less than one per cent of defendants declined to waive their right to appear in
person at arraignment).

325 See 1 Amsterdam, supra note 13, §130, at 217-19.

326 See, e.g., Egido, supra note 54, at 18 (discussing the failure of videoconferencing technology and noting that it was portrayed as
a substitute for in-person meetings but in fact was not used that way in business); Tony Mauro, Supreme Court Squashes Video
Testimony, N.Y. L.J., May 14, 2002, at 5, 5 (“There is a reason why business people still travel instead of doing everything by
videoconferencing.” (quoting Professor Richard Friedman of the University of Michigan Law School)). The fact that business
people have not flocked to videoconferencing suggests that something is lacking and where choice exists videoconferencing is not
preferred; defendants do not have that choice. See also Noll, supra note 54, at 308-10 (discussing the unsuccessful marketing of the
picturephone).

327 See Fish, Kraut, Root & Rice, supra note 57, at 46 (reporting on the use of videoconferencing in the business setting; the use of
videoconferencing was quite different from face-to-face interactions). The authors note that face-to-face interactions were selected
for communication where the parties needed to observe and respond to subtle signals. Id. at 5; see also Johansen & Bullen, supra note
3, at 165 (noting that teleconferencing has an impact on interaction); Williams, supra note 104, at 130 (discussing studies considering
whether videoconferencing could substitute for traveling to meetings). “Thus the greatest significance of the new media may be to
substitute for ‘no communication’ rather than for a face-to-face meeting.” Williams, supra note 104, at 130.

328 Sellen, supra note 53, at 441 (noting that “[i]t may even be possible” that “the effects of the mediating technology, like those of
depersonalization and disengagement, can be overcome”). Unfortunately, Sellen does not suggest how this would be accomplished.

329 In studies of the use of technology in other fields, authors have identified the need for training. See Robert H. Spiro & Luanna
Devenis, Telephone Therapy: Enhancement of the Psychotherapeutic Process, Psychotherapy in Private Prac., No. 4, 1991, at 31,
36 (suggesting that special skills are needed to provide therapy by telephone); Storck & Sproull, supra note 48, at 215 (suggesting
education of participants about some presentation and style issues).
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330 See, e.g., Lee v. Illinois, 476 U.S. 530 (1986) (holding that the defendant's right to confrontation was violated in a bench trial when
the trial judge improperly considered evidence admissible only against the codefendant).

331 See Berry & McArthur, supra note 97, at 313 (discussing the psychological underpinnings of positive reactions to babyfaced adults);
Berry & McArthur, supra note 98, at 3, 16 (pointing out that Aristotle and Shakespeare promoted the view that a person's character
can be read from her face and also noting that the reaction to a babyface may have adaptive value).

332 See Taillefer, Short, Greenwood & Brady, supra note 59, at 122 (suggesting adopting guidelines “for camera placement and focus,
camera microphone control and accessibility, and the control of video equipment”).

333 See Storck & Sproull, supra note 48, at 215 (studying business use of videoconferencing suggest having occasional face-to-face
meetings, and not to employ the technology where it is not appropriate).

334 See Kachmar, supra note 24, at 606; Humphrey, supra note 49 (describing the use of video in San Diego for defendants housed in
the same building as the court).

335 See, e.g., Fed. R. Crim. P. 5(f); People v. Caruth, 751 N.E.2d 1160, 1162 (Ill. App. Ct. 2001) (noting that some courts simply infer
consent if the defendant does not object); Kachmar, supra note 24, at 606 (citing to Cal. Penal Code §977(c) (Deering 1999); see
also Perritt, supra note 8, at 1093 (suggesting that video should be allowed in all criminal pretrial proceedings unless good cause is
shown for not permitting it); Silbert, Newman & Kalser, supra note 8, at 659 (reporting that in the Miami-Dade system, the defendant
could request to be brought to court for arraignment).

336 Proposed Rule Amendments, supra note 22.

337 People v. Lindsey, 772 N.E.2d 1268, 1282-83 (Ill. 2002) (Freeman, J., dissenting) (noting that the defendant was never informed that
he could refuse consent to videoconferencing).

338 See, e.g., United States v. Lawrence, 248 F.3d 300, 305 (4th Cir. 2001) (vacating a sentence via video despite the government's
contention that sentencing in such a manner was preferable); United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (holding
that the trial court committed an error when it overruled the defendant's objection to sentencing by videoconferencing and sentenced
the defendant on video); see also Humphrey, supra note 49 (noting that the court schedule and staffing was based on the assumption
that all defendants would agree to videoconferencing and that the court reacts with “consternation if defendant does not agree”; also
reporting on the impatience of court personnel and prosecutor with the pace of video arraignments).

339 Raburn-Remfry, supra note 24, at 833 (regarding courtroom atmosphere: “One may argue that the physical and psychological
atmosphere of a jail, as opposed to the atmosphere of a courtroom, is so inherently coercive that the jail itself prevents detainees
from objectively assessing their situation.”).

340 See, e.g., Commonwealth v. Ingram, 46 S.W.3d 569, 571 n.4 (Ky. 2001) (describing the procedure employed to replace video
arraignments; a courtroom was established in the jail and court held in that location).

341 If such a requirement is adopted, it should be carefully enforced. The government argued in light of the defendant's size and past
behavior that he could not safely be transported, but the defendant was able to point out that the marshals had recently transported
him across the country for a hearing in a civil case. See Lawrence, 248 F.3d at 302.

342 See Illinois v. Allen, 397 U.S. 337, 342-43 (1970) (holding that a trial court can exclude a disruptive defendant from trial).

343 ABA Standards for Criminal Justice, Defense Function standards 4-2.1, 4-3.8 (2002) (noting that counsel's obligation is to maintain
ongoing communication with the client).

344 See Benjamin v. Fraser, 264 F.3d 175, 179 (2d Cir. 2001).

345 Id. at 180 (quoting that “‘attorney-client visitation has been significantly compromised’ by the delays”).

346 ABA Standards for Criminal Justice, Defense Function standard 4-3.1.

347 See, e.g., Lofstrom, supra note 8, at 8 (discussing videoconferencing facilities made available to public defenders). But see Lederer,
supra note 23, at 1106 (“There is a risk, however, that even if effective and secret privileged communications can be provided,
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the artificiality and practical difficulty incumbent in their use may chill communications.” (footnote omitted)); id. at 1106 n.41
(questioning whether telephone or video is an appropriate way to establish rapport with clients).

348 See, e.g., O'Conaill, Whittaker & Wilbur, supra note 53, at 420 (identifying problems of video interaction that hinder interactions both
for getting information and for giving advice; the authors were considering conference interactions, not one-on-one discussions).

349 Garau et al., supra note 74, at 309 (stating that audio only is inferior to video or face-to-face communication); Leonard J. Haas, J.G.
Benedict & Joseph C. Kobos, Psychotherapy by Telephone: Risks and Benefits for Psychologists and Consumers, 27 Prof. Psychol.:
Res. & Prac. 154, 154 (1996) (criticizing the view that telephone offers advantages in therapeutic relationships); O'Conaill, Whittaker
& Wilbur, supra note 53, at 419 (noting the negative characteristics of video but concluding that participants preferred video to audio
conferencing); A.A.L. Reid, Comparing Telephone with Face-to-Face Contact, in The Social Impact of the Telephone 386, 399-400
(Ithiel de Sola Pool ed., 1977) (comparing telephonic communication favorably with face-to-face transactions in the business setting,
but also reporting that video produced a more favorable impression than audio alone). But see Gerald W. Grumet, Telephone Therapy:
A Review and Case Report, 49 Am. J. Orthopsychiatry 574, 576 (1979) (noting that the intimacy and privacy of telephone conversation
can make it useful for therapy); Spiro & Deventis, supra note 329, at 31 (discussing the advantages and disadvantages of using the
telephone for therapy); Jane E. Tausig & Ellen W. Freeman, The Next Best Thing to Being There: Conducting the Clinical Research
Interview by Telephone, 58 Am. J. Orthopsychiatry 418, 420, 425 (1988) (suggesting that the telephone may offer advantages over
face-to-face sessions in some therapy contexts, but also noting that the lack of visual cues hamper communication). In addition to
providing some access to visual cues, videoconferencing may offer a more formal attorney-client interaction than the telephone. See
also David Lester, The Unique Qualities of Telephone Therapy, 11 Psychotherapy: Theory, Res. & Prac. 219, 221 (1974) (noting the
benefits of the telephone for therapy but noting that counselors may tend to slip into a conversational tone).

350 See, e.g., Fish, Kraut, Root & Rice, supra note 57, at 37 (reporting on the benefits of videoconferencing for fostering informal
communication).

351 Sellen, supra note 53, at 404 (noting that videoconferencing is better for communicating visual cues).
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