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Preliminary Statement 

In this jointly filed brief, the New Jersey Office of the Public Defender 

(“OPD”) and the American Civil Liberties Union of New Jersey (“ACLU-NJ”) 

(jointly, “Movants”) primarily seek to answer two critical questions: First, why 

should the Court take the extraordinary actions proposed in the Order to Show 

Cause? Second, by what authority can the Court take those actions? 

 Movants begin by explaining how New Jersey finds itself in the unenviable 

position of having the deadly coronavirus sweeping through its prison system. The 

death rate in New Jersey prisons far outpaces our neighbors and, indeed, every 

other state in the nation. Prisons, by their design, house people in close quarters 

where social distancing – the best available method for protecting oneself from 

COVID-19 – cannot occur. We are facing, in no uncertain terms, a crisis of 

unparalleled proportion. (Point I). 

 There exists near-universal recognition of the magnitude of the catastrophe. 

Governor Phil Murphy acknowledged the predicament and on April 10, 2020, 

issued Executive Order 124, which created a mechanism for the release of some 

state prisoners during the public health emergency. But, Movants explain that the 

Order provides too little, too late. The mechanism chosen by the Governor created 

a cumbersome process that has failed to achieve the desired results of releasing the 

most vulnerable people and alleviating crowding to allow for better social 
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distancing for those who remain. Also, those implementing the Executive Order 

have opted to exclude defense counsel from the process, failing to provide 

meaningful updates on release or create any mechanism by which counsel (or 

incarcerated people) can advocate for their release. (Point II). 

 The Court has the power to provide all the relief Movants seek. Courts 

possess an inherent authority to alter sentences. No statute or constitutional 

provision limits courts from changing a sentence. The only limitation on courts’ 

authority comes from Rule 3:21-10, which provides some bounds. Rule 3:21-

10(b)(2) allows courts to release people from prison where the prison is ill-

equipped to provide for their medical needs. Here, prisons cannot – by their own 

admission – allow for adequate social distancing, which is the most effective way 

to stay safe from the novel coronavirus. Just as a court could release a person if the 

Department of Corrections (“DOC”) could not provide heart surgery or dialysis, 

where, as here, the prisons cannot allow for measures that will protect people’s 

health and safety, courts are empowered by the Rule to act. (Point III, A). 

 The Executive Order requires the State Parole Board to provide expedited 

review of certain cases; despite that, hearings have not been scheduled. It also 

requires the DOC Commissioner to make release decisions within a specified 

period of time; he has not. In its authority to take actions in lieu of prerogative 
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writs, the Court can order the Parole Board to hold hearings and the Commissioner 

to make release determinations by a certain date. (Point III, B). 

 Movants also seek relief for those most vulnerable to contracting and dying 

from COVID-19. The Court cannot order the Department of Corrections to 

furlough people, but it maintains inherent authority to issue judicial furloughs 

where appropriate and where the DOC does not issue a furlough as provided for by 

statute. And although the Court cannot, except in situations not present here, order 

the Parole Board to release someone, it certainly can tell the Parole Board that it 

plans to resentence someone –with the potential to release them unconditionally – 

unless the Board first grants them a conditional release on parole. (Point III, C).  

 Finally, although the Executive Order provides no mechanism for 

incarcerated people to pursue and exhaust relief, two Appellate Division panels 

recently issued an orders requiring people to exhaust administrative remedies 

before seeking resentencing under R. 3:21-10(b)(2). In other words, the Executive 

Order has not only failed to provide relief to most of the people potentially 

impacted by it, but has also prevented some people from seeking assistance from 

the courts. The Court should make clear that whether it provides blanket relief as 

sought under this Order to Show Cause, the Executive Order does not serve as a 

barrier to people’s access to the courts. (Point III, D). 
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Statement of Facts and Procedural History1 

In response to the spread of COVID-19 throughout the state and the risk of 

its rapid spread in correctional facilities, on March 19, 2020, Public Defender 

Joseph E. Krakora sent a letter seeking the Court’s consideration of an Order to 

Show Cause designed to suspend or commute county jail sentences. Certification 

of Public Defender Joseph E. Krakora (“Krakora Certification”) at ¶2. After 

ordering the parties to engage in mediation, they reached an agreement, and on 

March 22, 2020, the Court approved a mechanism that led to the release of nearly 

700 people serving relatively short sentences in the county jails. Id. at ¶2. 

As infections began to spread to prisons, on April 8, 2020, Movants wrote to 

the Court asking it to consider a second Order to Show Cause, addressing the 

release of certain individuals serving sentences in state prisons and juvenile 

facilities. Id. at ¶2. At that time, the Court declined to set a briefing schedule but 

made the Honorable Philip S. Carchman, J.A.D. (ret.), available to mediate. Ibid. 

Two days later, on April 10, Governor Murphy signed Executive Order 124, which 

created a process for the consideration of certain prisoners for release. Id. at ¶3. 

Because the Executive Order and the Order to Show Cause sought similar relief, 

the parties agreed to wait to enter mediation to determine how the Department of 

                                                           
1 For the convenience of the Court, and because they are inextricably linked, 
Movants combine the statement of facts and procedural history. 
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Corrections and State Parole Board would implement the Executive Order. Ibid. 

The parties did not ultimately engage in mediation. Ibid. 

Four weeks after the Governor signed Executive Order 124 – when 38 

people in custody had died but only 82 had been released under the Order – 

Movants again wrote to the Court seeking a briefing schedule. Id. at ¶15. On May 

12, 2020, the Court entered a briefing schedule, asking the parties to explain why 

the Order should or should not be issued and further asking for input on the Court’s 

authority to grant such an order and for an update on the implementation of 

Executive Order 124. 

As of the May 11, 2020, 99 people have been released under the Executive 

Order; an alarming 42 people in custody have died. Id. at ¶16. 



 

6 

Argument 

I. The Court should act to prevent an unprecedented disaster in our 
prisons. 
 

As the novel coronavirus has swept the country, we sit at the epicenter. Only 

neighboring New York’s death rate surpasses New Jersey’s. But, in our prisons – 

where deaths occur at double the pace of the rest of the state – the death rate is 

unrivaled around the nation.2 There have been more deaths in New Jersey prisons 

than in 38 other states combined.3 Those states’ prisons house more than 700,000 

                                                           
2 In New Jersey prisons there have been 42 deaths (Confirmed COVID Cases at the 
NJDOC, New Jersey Department of Corrections (May 13, 2020), available at 
https://www.state.nj.us/corrections/pages/COVID19Updates.shtml) among the 
18,477 incarcerated people (New Jersey Department of Corrections, Total Inmates 
in New Jersey State Correctional Institutions and Satellite Units, Jan. 1, 2020, 
available at https://njdoc.gov/pdf/offender_statistics/2020/2020_Total.pdf); in the 
general population, there have been 9,702 deaths (New Jersey COVID-19 Data 
Dashboard, available at https://covid19.nj.gov/#live-updates) in a state with a 
population of 8,882,190 (United States Census Bureau, Quick Facts New Jersey, 
available at https://www.census.gov/quickfacts/NJ). 
 
3 The Marshall Project, A State-by-State Look at Coronavirus in Prisons (Updated 
May 8, 2020), available at https://www.themarshallproject.org/2020/05/01/a-state-
by-state-look-at-coronavirus-in-prisons. Compare New Jersey (38 as of May 8, but 
42 as of May 11) with Alabama (1); Alaska (0); Arizona (5); California (1); 
Colorado (1); Delaware (3); Hawaii (0); Idaho (0); Iowa (0); Kansas (3); Kentucky 
(2); Louisiana (4); Maine (0); Maryland (2); Minnesota (0); Mississippi (1); 
Missouri (1); Montana (0); Nebraska (0); Nevada (0); New Hampshire (0); New 
Mexico (0); North Carolina (4); North Dakota (0); Oklahoma (0); Oregon (0); 
Pennsylvania (3); Rhode Island (0); South Carolina (2); South Dakota (0); 
Tennessee (1); Utah (0); Vermont (0); Virginia (3); Washington (0); West Virginia 
(0); Wisconsin (0); Wyoming (0). 
 

https://www.state.nj.us/corrections/pages/COVID19Updates.shtml
https://njdoc.gov/pdf/offender_statistics/2020/2020_Total.pdf
https://covid19.nj.gov/#live-updates
https://www.census.gov/quickfacts/NJ
https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-at-coronavirus-in-prisons
https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-at-coronavirus-in-prisons
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people; New Jersey’s have fewer than 19,000.4 New Jersey prisons’ status as the 

deadliest in the nation during the pandemic cannot be attributed solely to its 

location in the geographic center of the outbreak. There have been more deaths in 

New Jersey prisons than in prisons in New York, Pennsylvania, Delaware, 

Maryland, Connecticut, Rhode Island, and Massachusetts combined.5 The prison 

crisis came as no surprise to Attorney General Gurbir Grewal who explained that: 

“As we began to prepare for the crisis, it became apparent to me that this was 

going to hit prisons hard. We were absolutely crushed.” Sunita Sohrabji, India-

                                                           
4 Compare New Jersey Department of Corrections, Total Inmates in New Jersey 
State Correctional Institutions and Satellite Units, Jan. 1, 2020, available at 
https://njdoc.gov/pdf/offender_statistics/2020/2020_Total.pdf (New Jersey’s prison 
population 18,477) with The Sentencing Project, State-by-State Data, available at 
https://www.sentencingproject.org/the-facts/#map (prison populations as follow: 
Alabama (23,724); Alaska (1,905); Arizona (40,263); California (129,920); 
Colorado (19,824); Delaware (4,066); Hawaii (3,425); Idaho (7,752); Iowa 
(8,999); Kansas (9,687); Kentucky (23,539); Louisiana (33,706); Maine (1,795); 
Maryland (19,232); Minnesota (10,708); Mississippi (18,471); Missouri (32,592); 
Montana (3,698); Nebraska (5,257); Nevada (13,671); New Hampshire (2,750); 
New Mexico (7,189); North Carolina (35,283); North Dakota (1,711); Oklahoma 
(27,729); Oregon (15,200); Pennsylvania (48,074); Rhode Island (1,808); South 
Carolina (19,541); South Dakota (3,959); Tennessee (28,980); Utah (6,437); 
Vermont (1,126); Virginia (37,158); Washington (19,540); West Virginia (7,092); 
Wisconsin (22,682); Wyoming (2,473)). 
 
5 The Marshall Project, A State-by-State Look at Coronavirus in Prisons, Compare 
New Jersey (38) with New York (15); Pennsylvania (3); Delaware (3); Maryland 
(2); Connecticut (6); Rhode Island (0); and Massachusetts (7). 
 

https://njdoc.gov/pdf/offender_statistics/2020/2020_Total.pdf
https://www.sentencingproject.org/the-facts/#map
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West, “COVID-19 Pandemic Has Hit Prisons Badly, Says New Jersey Attorney 

General Gurbir Grewal,” May 11, 2020 (Hereinafter “India-West”).6 

Although the scope of the problem in New Jersey is exceptional, it should 

come as no surprise that prisons suffer from high rates of infection and death. 

Indeed, as Governor Murphy recognized in issuing Executive Order 124, 

“maintaining typical social distancing practices in correctional settings may be 

challenging.”7 That is an understatement. People in prisons and jails live “under 

conditions that make social distancing completely impossible or nearly so, or at 

least very difficult. . . . [I]f people are kept in groups in relatively close quarters, it 

is entirely predictable that they will have difficulty maintaining separation.” Mays 

v. Dart, 2020 U.S. Dist. LEXIS 73230, *87-88 (N.D. Ill. April 27, 2020). 

According to news reports, at a virtual town hall organized by the National 

Constitution Center, Attorney General Grewal “explained that detention facilities 

lack the capacity for social distancing norms, and have little access to personal 

protective equipment for those who are incarcerated and facilities staff.” India-

West. 

                                                           
6 Available at https://www.indiawest.com/news/global_indian/covid-19-pandemic-
has-hit-prisons-badly-says-new-jersey-attorney-general-gurbir-
grewal/article_a39b6204-93c6-11ea-ae41-bfc85e7c495a.html.  
 
7 Executive Order No. 124 (April 10, 2020), available at 
https://nj.gov/infobank/eo/056murphy/pdf/EO-124.pdf.  
 

https://www.indiawest.com/news/global_indian/covid-19-pandemic-has-hit-prisons-badly-says-new-jersey-attorney-general-gurbir-grewal/article_a39b6204-93c6-11ea-ae41-bfc85e7c495a.html
https://www.indiawest.com/news/global_indian/covid-19-pandemic-has-hit-prisons-badly-says-new-jersey-attorney-general-gurbir-grewal/article_a39b6204-93c6-11ea-ae41-bfc85e7c495a.html
https://www.indiawest.com/news/global_indian/covid-19-pandemic-has-hit-prisons-badly-says-new-jersey-attorney-general-gurbir-grewal/article_a39b6204-93c6-11ea-ae41-bfc85e7c495a.html
https://nj.gov/infobank/eo/056murphy/pdf/EO-124.pdf
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Leading medical experts have explained that social distancing is not simply 

one of several methods for preventing the spread of the virus: it “is the best way to 

reduce the spread of” it. Centers for Disease Control and Prevention (“CDC”), 

Coronavirus Disease 2019 (COVID-19), Social Distancing (emphasis added).8  

The danger to people in prisons during this pandemic flows not only from 

the increased risk of getting infected, but also from the prisons’ inability to address 

serious, widespread medical concerns. As the Governor explained in Executive 

Order 124, the “DOC has finite capacity within its facilities to provide medical 

care to inmates who contract COVID-19.” Executive Order 124. Health 

professionals confirm, and amplify, that analysis. “Correctional Facilities In The 

Shadow Of COVID-19: Unique Challenges and Proposed Solutions,” Health 

Affairs Blog, March 26, 2020 (explaining that medical units of correctional 

facilities lack necessary equipment and are typically understaffed).9  

Ultimately, though, the grim results confirm the forecasts of the Governor 

and medical experts: people in New Jersey prisons are dying at alarming and 

growing rates. There are about than 18,500 people in New Jersey prisons. They are 

each housed there as a result of a sentence imposed by a Superior Court judge. 

                                                           
8 Available at https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-
sick/social-distancing.html.  
 
9 Available at 
https://www.healthaffairs.org/do/10.1377/hblog20200324.784502/full/.  

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/social-distancing.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/social-distancing.html
https://www.healthaffairs.org/do/10.1377/hblog20200324.784502/full/
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Those judges determined that the defendants’ crimes required prison terms; judges 

did not sentence them to an elevated risk of death. 

II. Executive Order 124 fails to provide sufficient due process and 
has not obviated the urgent need to act. 

The deteriorating conditions in the prisons, combined with the failure of the 

DOC and the Parole Board to implement Executive Order 124 in a timely, 

transparent and fair manner, necessitates intervention by this Court. Executive 

Order 124 has been an inadequate mechanism to address the crisis in our prison 

system created by the spread of the novel coronavirus. The impact of the crisis on 

prisons, as described above, has been and will continue to be catastrophic unless 

meaningful action is taken to release low-risk and especially vulnerable prisoners.  

As noted, there are over 18,000 people confined in state prisons. The 

Governor issued Executive Order 124 on April 10, 2020. That Order required that 

the DOC compile four lists of incarcerated people based on the following criteria: 

1) prisoners who are both 60 years or older and possessed underlying medical 

conditions that increase the risk of death or serious injury from COVID-19; 2) 

prisoners who are either 60 years or older or possess underlying medical conditions 

that increase the risk of death or serious injury from COVID-19; 3) prisoners who 

were denied parole in the past year and who do not already appear on the first or 

second lists; and 4) prisoners who are serving a prison sentence with either a 

maximum release date within 90 days of the date the list is generated, or a parole 
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eligibility date within 90 days of the date the list is generated, and who do not 

already appear on the other three lists. Executive Order 124 (April 10, 2020), 

¶¶1(a)-(d). The Executive Order also set forth the step-by-step process by which a 

person on one of those four lists may be considered for release. Yet, as of May 11, 

2020, only 99 people have been released pursuant to the Executive Order.   

There are almost 2,000 prisoners on the first three lists. See Colleen O’Dea, 

NJ Spotlight, “After Slow Start, State Begins Furloughing Prisoners to Stem 

Spread of COVID-19” (April 28, 2020) (indicating that according to the DOC, the 

first three lists contain 1,866 names).10 The DOC has provided no information 

about the fourth list, and there is no known timeframe within which the DOC 

intends to complete implementation of the Executive Order. There are 927 people 

on the third list, which consists of those who had been denied parole within the last 

12 months. Although the Executive Order specifically directs the Parole Board to 

reconsider those denials expeditiously, the Movants are unaware of a single such 

reconsideration, much less the release of any person on the third list. 

Equally concerning, the lack of urgency and transparency in the execution of 

the Executive Order have significantly impacted the due process rights of 

incarcerated people who are eligible for release under it and who are in limbo as to 

                                                           
10 Available at https://www.njspotlight.com/2020/04/after-slow-start-state-begins-
furloughing-prisoners-to-help-stem-spread-of-covid-19/. 

https://www.njspotlight.com/2020/04/after-slow-start-state-begins-furloughing-prisoners-to-help-stem-spread-of-covid-19/
https://www.njspotlight.com/2020/04/after-slow-start-state-begins-furloughing-prisoners-to-help-stem-spread-of-covid-19/
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their status and the timing of a final decision on release. Notably, the Executive 

Order fails to provide for any basic due process for prisoners who fall under one of 

the four lists that the DOC was required to generate by that order. Additionally, 

when the Executive Order was issued, the Public Defender offered to assist in the 

implementation of the order. Krakora Certification at ¶7. That offer was not 

accepted and the OPD’s efforts to get information from both the DOC and Parole 

Board have been almost entirely unsuccessful. Id. at ¶¶8, 10, 11 and 12. As a 

result, under the Executive Order, there is no mechanism for advocacy on behalf of 

affected people and no avenue for appeal of any decision to deny a person release.  

At a minimum, due process requires that those eligible receive notice that 

they have been included on one of lists as well as the reasons for denying their 

release under the Executive Order, and a meaningful opportunity to be heard if 

release is denied. The Fourteenth Amendment of the United States Constitution 

provides that no State shall “deprive any person of life, liberty, or property, 

without due process of law.” U.S. Const. Amend. XIV, § 1. “Although Article I, 

Paragraph 1 of the New Jersey Constitution does not expressly state that due 

process of law protects persons from arbitrary government action, it does provide 

‘that every person possesses the “unalienable rights” to enjoy life, liberty, and 

property, and to pursue happiness.’” Jamgochian v. N.J. State Parole Bd., 196 N.J. 

222, 239 (2008) (quoting Lewis v. Harris, 188 N.J. 415, 442 (2006)). This Court 
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has “construed the expansive language of Article I, Paragraph 1 [of our State 

Constitution] to embrace the fundamental guarantee of due process.” Id. (citing 

Doe v. Poritz, 142 N.J. 1, 99 (1995)). Thus, this Court has interpreted our State 

Constitution to provide more due process protections than those afforded under the 

Federal Constitution. Id. (citing Avant v. Clifford, 67 N.J. 496, 519 n. 20 (1975)). 

“[D]ue process rights are found whenever an individual risks governmental 

exposure to a ‘grievous loss.’” State ex rel. D.G.W., 70 N.J. 488, 501 (1976) 

(quoting Morrissey v. Brewer, 408 U.S. 471, 484 (1972)); see also id. at 501-02 

(listing certain state actions found to create “exposure to a ‘grievous loss’” 

triggering due process protections including “suspension of students, revocation of 

probation or parole, revocation of driver’s license, denial of social security 

benefits, termination of welfare benefits, and attachment of wages”) (citations 

omitted). “The minimum requirements of due process . . . are notice and the 

opportunity to be heard.” Doe, 142 N.J. at 106.  

This Court has recognized that “[t]he requirements of due process are, of 

necessity, flexible, calling for such procedural protections as the situation 

demands. Simply put, ‘not all situations calling for procedural safeguards call for 

the same kind of procedure.’” D.G.W., 70 N.J. at 502 (quoting Morrissey, 408 U.S. 

at 481). To determine the precise procedural protections mandated by the 
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guarantee of due process in a case, this Court has applied the balancing test set 

forth in Mathews v. Eldridge:  

[F]irst, the private interest that will be affected by the 
official action; second, the risk of an erroneous deprivation 
of such interest through the procedures used, and the 
probable value, if any, of additional or substitute 
safeguards; and finally, the Government’s interest, 
including the function involved and the fiscal and 
administrative burdens that the additional or substitute 
procedural requirement would entail. 
 
[424 U.S. 319, 335 (1976) (quoted in Doe, 142 N.J. at 
107).] 

 
As to the first factor, “a person facing . . . the potential loss of freedom has a 

significant liberty interest at stake and is entitled to the fullest protection of due 

process.” Jamgochian, 196 N.J. at 240. “It is recognized, as well, that parolees, 

probationers, and even prisoners have liberty interests that implicate the commands 

of due process.” Id. (citing Morrissey, 408 U.S. at 482 (parolees); Gagnon v. 

Scarpelli, 411 U.S. 778, 781-82 & n. 3 (1973) (probationers); Wolff v. McDonnell, 

418 U.S. 539, 555-56, 572 n. 19 (1974) (prisoners). Parolees and probationers have 

a liberty interest in their continued freedom and are entitled to a requisite degree of 

process upon termination or revocation because those proceedings inflict a 

“grievous loss.” Morrissey, 408 U.S. at 482; Gagnon, 411 U.S. at 781-82 & n. 3. 

“A prisoner also has a liberty interest implicated by the potential loss of good-time 

credit or the ‘imposition of “solitary” confinement’ resulting from discipline for 
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serious misconduct,” Jamgochian, 196 N.J. at 241 (citing Wolff, 418 U.S. at 556, 

572 n.19), “and by any ‘action which would tend to affect [his] release or parole 

date or have a major change in the condition of confinement.’” Id. (quoting Avant, 

67 N.J. at 519 & n. 20). Thus, because prisoners have a liberty interest in 

proceedings that may change their custody and impact their release or parole 

eligibility dates – such as those proceedings outlined under the Executive Order – 

some due process rights must apply. 

The second Matthews factor, the risk of an erroneous deprivation of a liberty 

interest through the procedures used and the probable value of additional 

safeguards, also requires that individuals subject to the Executive Order receive 

basic due process rights. As noted, “[p]rocedural safeguards are required in parole 

and probation violation cases to ensure that a parolee or probationer is not 

erroneously imprisoned, and in prisoner disciplinary cases to ensure that a person 

is not wrongly subject to such punishment as solitary detention or loss of good 

time credits.” Jamagochian, 196 N.J. at 243 (citing Wolff, 418 U.S. at 555-58; 

Gagnon, 411 U.S. at 782 & n. 3; Morrissey, 408 U.S. at 482-83). In line with due 

process principles, a prisoner who is denied parole or a parolee who has been 

terminated from parole must be provided with either a termination or revocation 

hearing and a statement of reasons for the Parole Board’s action. Morrissey, 408 

U.S. at 482-83; Beckworth v. N.J. State Parole Bd., 62 N.J. 348 (1973). That 
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person also can appeal that order through our appellate courts. R. 2:2-3(a)(2). 

Likewise, in a prison disciplinary setting, individuals are entitled to basic due 

process rights including notice and an opportunity to be heard. See Avant, 67 N.J. 

at 530 (finding New Jersey prison disciplinary scheme comports with due process); 

see also N.J.A.C. 10:A4-9.2 and 10:A4-9.8. Similar safeguards are therefore 

required here. 

Currently, under the Executive Order, prisoners are only being notified by 

DOC officials as to whether they have been included on one of the four release 

lists and whether they will in fact be released. Krakora Certification at ¶10. 

However, those who have been told that they were placed on a list but were not 

released have not been informed as to the reasoning behind that decision. 

Particularly concerning is the fact that incarcerated people who have been placed 

on the third list (consisting of those who had been denied parole within the last 12 

months) who would typically be provided a statement of reasons as to parole 

denials entered in the normal course, are not being informed as to the reasons for 

those denials under the Executive Order and, therefore, are precluded from being 

able to appeal them.  

Moreover, the Executive Order provides no ability for a prisoner to be heard. 

The Order includes no avenue of administrative relief that a prisoner can pursue if 

the DOC Commissioner denies them release. Eligible individuals are not allowed 
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under the Executive Order to present evidentiary support for their release and are 

not allowed to challenge a decision to deny release. In other words, prisoners are 

without a voice in the decision-making process and cannot challenge the decision 

rendered by the DOC. 

As to the third Matthews factor, the government’s interest, including any 

burdens that due process may implicate, the prisoners’ liberty interest and the value 

of added procedural protections must be balanced against the State’s interest in 

ensuring that the public is not harmed by a prisoner’s early release. Currently, there 

is no balance under the Executive Order because the decision-making process is 

entirely one-sided in favor of the DOC, the Parole Board, and the State, and does 

not permit prisoners to provide evidence in support of their release or challenge the 

denial of release through any administrative remedy.  

However, where the Executive Order has failed to effectively balance these 

interests, the proposed framework outlined in this Court’s Order to Show Cause 

would balance the interests of prisoners in obtaining release due to coronavirus 

concerns and the interests of the State in ensuring that the public is not harmed by 

a prisoner’s early release. The Order to Show Cause proposes a mechanism that 

would allow prisoners to not only obtain notice of the release action and any 

objections to that release, but would allow for judicial oversight, representation of 

prisoners, prosecutorial objections, notice to victims, and appeals on an expedited 
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basis. The burdens created by providing a modicum of due process would be 

minimal: prosecutors have already been asked to voice their objections to the 

release of any of the prisoners on the release lists; the Office of the Public 

Defender has volunteered to provide representation to impacted people; only the 

use of special masters would be novel. But, as discussed below, courts can and do 

hear requests to change sentences under R. 3:21-10(b)(2) and appeals therefrom, 

and thus the special master mechanism would simply streamline the process rather 

than create a burden. See also Krakora Certification at ¶13, Exhibit E, Exhibit F. 

Thus, the release mechanism proposed in the Order to Show Cause appropriately 

balances the due process and public safety concerns.  

Therefore, this Court’s intervention through the proposed release decision-

making framework contained in the Order to Show Cause would assist in 

implementing the concerns outlined in Executive Order 124 in a timely, 

transparent and fair manner, and would ensure that prisoners receive basic due 

process rights during the release decision-making process. Including the OPD in 

that process by requiring that the DOC share the information it has compiled 

regarding the identity of incarcerated people contained on each of the four lists, 

those prisoners who have been released and those who have not, and the reasoning 

for release denials, furthers the goals of transparency and fairness. Finally, 

meaningful procedural protections, such as those outlined in the Order to Show 
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Cause’s proposed decision-making framework would lessen the likelihood of 

mistaken denials of release, would provide some oversight to the process of 

releasing prisoners, and would adequately balance the liberty interests of the 

prisoners while also taking into consideration the State’s concern for public safety. 

III. The Court has the authority to provide the requested relief. 
 
A. There are three bases for the Court’s authority to order the 

release of people currently serving a prison or Juvenile Justice 
Commission sentence with a maximum release date within the 
next 12 months. 
 

This Court’s authority to grant the proposed relief requested in Section A of 

the Order to Show Cause – ordering the release of eligible people serving a prison 

or Juvenile Justice Commission (“JJC”) sentence with a maximum release date 

within the next 12 months – is grounded in three distinct legal bases. First, for 

people serving prison sentences, this Court has the power to order release pursuant 

to Rule 3:21-10(b)(2) because state prisoners suffer a medical infirmity resulting 

from their continued incarceration during the COVID-19 pandemic. Second, the 

Court can issue judicial furloughs based on its inherent authority to save lives, as 

enunciated in State v. Boone, 262 N.J. Super. 220 (Law Div. 1992).Finally, 

pursuant to N.J.S.A. 2A:4A-45(a), the Court has continuing jurisdiction over 

juveniles committed to the JJC and possesses the authority to modify their 

dispositions.  
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i. The Court has the authority pursuant to Rule 3:21-
10(b)(2) to order the release of people currently serving a 
prison sentence with a maximum release date within the 
next 12 months. 

 
Adopted by the Supreme Court in 1975, Rule 3:21-10(b)(2) was intended to 

grant courts the authority, comparable to a gubernatorial pardon, to release a 

defendant at any time due to illness or infirmity. See State v. Priester, 99 N.J. 123, 

132-33, 141 (1985) (discussing the history of the rule). The Committee on 

Criminal Practice, in proposing the new paragraph (b), emphasized that “while the 

judiciary has not exercised the power in the past, the courts have the inherent 

power, subject to any specific limitations set down by the Supreme Court to reduce 

or change a sentence at any time.” Report of the New Jersey Supreme Court’s 

Committee on Criminal Practice, 98 N.J.L.J. 321 (1975). An extension of this 

sentencing power, subsection (b)(2) of R. 3:21-10 provides that: “A motion may be 

filed and an order may be entered at any time . . . amending a custodial sentence to 

permit the release of a defendant because of illness or infirmity of the defendant.”  

Unlike the other subsections of R. 3:21-10(b), which are predicated on the 

imposition of a new sentence, the Court’s authority under R. 3:21-10(b)(2) is to 

release, rather than to resentence. Priester, 99 N.J. at 141 (“Rule 3:21-10(b)(2) may 

be applied only to release a prisoner from prison but not to reduce or change his 

sentence”). The Court, therefore, has the authority under this section of the Rule to 

order outright release based on illness or infirmity, notwithstanding that the 
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sentence originally imposed may not have been completed. Id. at 130, 141 

(discussing this distinction in the context of a defendant who had served 

approximately one year of a ten-year sentence).  

The predicate for court-ordered release under R. 3:21-10(b)(2) is proof of: 

(1) “the serious nature of the defendant’s medical condition and the deleterious 

effect of incarceration on the defendant’s health,” and (2) “a change of 

circumstances between the time of sentencing and the motion.” Priester, 99 N.J. at 

135-36; see also State v. Tumminello, 70 N.J. 187, 193 (1976). Other factors 

relevant to the court’s decision to order release under the Rule are “the nature and 

severity of the crime, the severity of the sentence, the criminal record of the 

defendant, the risk to the public if the defendant is released, and the defendant’s 

role in bringing about his current state of health.” Priester, 99 N.J. at 137. 

As discussed in Point I, supra, the deleterious effect of the COVID-19 

pandemic on the health and safety of incarcerated individuals is apparent – 

incarcerated individuals are unable to mitigate their risk of contracting COVID-19 

inside prison, thereby exposing them to a heightened risk of death or serious health 

complications. Indeed, while the best preventive measure recommended by 

officials is “social distancing,” the Governor has acknowledged that “there are 

challenges associated with maintaining traditional social distancing in correctional 

settings.” Executive Order 124. The inability to protect one’s self from harm is the 
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core meaning of “infirmity” – physical weakness and a resulting risk of grave 

harm. Rule 3:21-10(b)(2) could have limited relief to those who were actively ill; it 

did not, instead it allowed release upon a showing of illness or infirmity.  

Similarly, the mitigation efforts recommended by the CDC – to avoid group 

gatherings and crowded places – are indisputably unachievable within correctional 

institutions. In this regard, the CDC has acknowledged that prisons “present[] 

unique challenges for control of COVID-19 transmission among 

incarcerated/detained persons, staff, and visitors.” Centers for Disease Control and 

Prevention, Interim Guidance on Management of Coronavirus Disease 2019 

(COVID-19) in Correctional and Detention Facilities, 2, (March 23, 2020).11 

These challenges include the close proximity of incarcerated persons within 

facilities; the impossibility of social distancing; the potential introduction of the 

virus on a daily basis through staff coming in and out of the facility; the movement 

of persons between facilities, systems, and outside medical providers; inadequate 

levels of staffing; the rapid turnover of people in prisons; preexisting conditions of 

both incarcerated persons and staff; and the hesitation of people to seek medical 

care due to financial worries or fear of isolation. The inability to maintain social 

distancing and to implement other essential protective measures in a custodial 

                                                           
11 Available at https://www.cdc.gov/coronavirus/2019-ncov/downloads/guidance-
correctional-detention.pdf.  

https://www.cdc.gov/coronavirus/2019-ncov/downloads/guidance-correctional-detention.pdf
https://www.cdc.gov/coronavirus/2019-ncov/downloads/guidance-correctional-detention.pdf
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setting, combined with the already widespread and deadly outbreak of COVID-19 

cases within the prisons, renders incarcerated individuals infirm under Rule 3:21-

10(b)(2).  

Indeed, even if the Court does not believe that the definition of “illness or 

infirmity” contemplated by Rule 3:21-10(b)(2) is expansive enough to provide a 

mechanism for relief in this situation, because neither statute nor constitutional 

provision provide an obstacle, the Court can relax the requirements of the Rule in 

the interest of justice. R. 1:1-2(a). The interests of justice cannot be more 

appropriately invoked than in situations where people’s lives may hang in the 

balance. 

The other prerequisite to the Court’s exercise of its authority to release 

under Rule 3:21-10(b)(2) is that there must have been a change of 

circumstances since the original sentencing. The COVID-19 pandemic 

constitutes a significant change in circumstances that makes the effect of 

incarceration on prisoners far more deleterious that it was at the time of 

sentencing. Presenting a new and substantial threat to the health and well-

being of incarcerated people, COVID-19 is unprecedented and, at the time of 

sentencing, was unforeseeable. This unparalleled calamity continues to wreak 

havoc on individuals, families, the private and public sectors, the health-care 

system, the county jail and state prison populations, the economy and society.  
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This Court recognized the dangers posed by COVID-19 in its recent Consent 

Order. See In the Matter of the Request to Commute or Suspend County Jail 

Sentences, Consent Order (March 22, 2020). Indeed, the Attorney General, the 

County Prosecutors Association, the Public Defender, and the American Civil 

Liberties Union of New Jersey recognized “the profound risk posed to people in 

correctional facilities related to the spread of COVID-19.” Id. at 2. While courts 

had no way of predicting these unprecedented circumstances at the time of 

previous sentencings, it is now clear that incarcerated individuals face dramatically 

heightened risk of death or serious health complications because of their 

incarceration during the pandemic.  

Additional factors relevant to the Court’s exercise of authority under R. 

3:21-10(b)(2) to release incarcerated individuals who are within 12 months of 

completing their sentences include severity of the crime and the severity of the 

sentence, as well as the defendant’s criminal record. Significantly, none of these 

factors militate against the release of people under these unique circumstances, 

particularly as the proposed relief in the Order to Show Cause places limits on the 

types of convictions eligible for release and limits relief to those prisoners who will 

be completing their maximum terms within the next 12 months. People in this 

class, notwithstanding the nature of their crimes, the severity of their sentences, 

and seriousness of their criminal records, are within weeks and months of having 
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served the entirety of their sentences. As such, the risk to the public if these people 

are released is essentially the same risk that will be incurred when these individuals 

would be released in the normal course in the upcoming months. While release 

presents little to no enhanced risk to the public, it does provide a potential benefit 

to the public because releasing state prisoners will protect the health of those 

individuals, others in the prison who would be better able to distance themselves, 

the correctional facility staff and their families, the health care workers at the 

correctional facilities, and the health of the community as a whole. And, releasing 

incarcerated individuals during the pandemic serves the public health by reducing 

the risk that many incarcerated people will become seriously ill and therefore 

require treatment in hospitals, diverting scarce resources from the greater 

community.  

Nor is the Court’s authority to release under R. 3:21-10(b)(2) circumscribed 

in cases where a prisoner is serving a mandatory period of parole ineligibility. 

There is nothing in the plain language of the Rule that precludes release of a 

prisoner serving a period of parole ineligibility. Inexplicably, the comments to the 

Rule summarily state that “[a]s in the case of drug rehabilitation treatment, relief 

under this exception to the rule may not be accorded until a mandatory parole 

ineligibility term has been served.” However, the comment relies on State v. 

Mendel, 212 N.J. Super. 110, 113 (App. Div. 1986); State v. DeJesus, 252 N.J. 
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Super. 456, 462 (Law Div. 1991); and State v. Le, 354 N.J. Super 91, 96-97 (Law 

Div. 2002) – all three of which involve motions under R. 3:21-10(b)(1) for transfer 

to a drug treatment program rather than motions under R. 3:21-10(b)(2) for medical 

release. 

As discussed above, Priester makes clear that subsection (b)(2) does not 

involve resentencing a prisoner, as is the case under subsection (b)(1), but rather, 

releasing the prisoner without changing the underlying sentence. Priester, 99 N.J. 

at 141; see also State v. Giorgianni, 189 N.J. Super. 220, 229 (App. Div. 1983) 

(recognizing this distinction). Since Priester, no published opinions have ruled on 

this issue. See State v. Trippiedi, 204 N.J. Super. 422, 428 n.2 (App. Div. 1985) 

(“We leave open for another day whether a Graves Act defendant who satisfies the 

Tumminello standard is entitled to be released from prison pursuant to R. 3:21-

10(b)(2).”). But the logic of Priester makes clear that the Comment to the Rule is 

mistaken. Considering the relief afforded by R. 3:21-10(b)(2), and its overarching 

purpose, the Court has the authority to order release even where the individual is 

serving a period of parole ineligibility. 

ii. The Court has the authority, pursuant to the principles 
enunciated in State v. Boone, to order the release of 
individuals currently serving a prison or Juvenile Justice 
Commission sentence with a maximum release date 
within the next 12 months. 

 
In addition to the authority to order medical release under Rule 3:21-
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10(b)(2), the Court also has the authority under the principles set forth in Boone to 

order the judicial furlough of individuals currently serving sentences with 

maximum release dates within the next 12 months. 

In Boone, the trial court “set forth the proposition that in extraordinary 

circumstances a trial court has inherent authority to grant a judicial furlough to an 

incarcerated defendant[.]” 262 N.J. Super. at 221. There, the court granted a 

judicial furlough to receive medical treatment for a life-threatening medical 

condition that could not be treated in New Jersey to a defendant who was serving a 

mandatory period of parole ineligibility. Id. at 222. The Boone Court recognized 

that it had the “inherent authority to act to preserve life.” Id. at 223. Additionally, 

as incarcerated persons are under the complete control of the State, “[t]he State has 

an obligation to provide for [their] health, safety and well being while incarcerated 

in its correctional facilit[ies].” Id. 

Here, this unprecedented pandemic – extraordinary by anyone’s definition – 

compels the life-saving measure of a judicial furlough. Like the defendant in 

Boone, those incarcerated in state prison are medically vulnerable because they are 

at a compounded risk of being infected with COVID-19. Accordingly, this Court 

has the authority to grant a judicial furlough, which would not change individuals’ 

underlying sentences. See id. at 223-24. Rather, a judicial furlough, like the home 

confinement afforded by Executive Order 124, would allow individuals to remain 
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safe from the continued spread of COVID-19 within the state prisons, and then 

would require them return to complete their sentences once the pandemic abates.  

iii. The Court has the authority under its continuing 
jurisdiction for juvenile court matters to order the 
release of individuals currently serving Juvenile 
Justice Commission sentences with approaching 
release dates and to ensure prompt disposition of 
other juvenile matters. 

 
Pursuant to N.J.S.A. 2A:4A-45, courts retain jurisdiction over any case in 

which a disposition has been imposed under the juvenile code. See also R. 5:24-5 

(discussing retention of jurisdiction). That jurisdiction extends “for the duration” of 

any custodial sentence. N.J.S.A. 2A:4A-45a. The court, at any time, “may 

substitute” for that term of incarceration “any disposition otherwise available to it” 

under the dispositional section of the juvenile code, N.J.S.A. 2A:4A-43.   

Given the retention of jurisdiction under N.J.S.A. 2A:4A-45, this Court 

clearly has the authority to modify the dispositions of juveniles currently serving 

terms of incarceration with the Juvenile Justice Commission. In view of the 

ongoing public health crisis, the Court can exercise that authority to modify the 

custodial terms imposed on any juveniles who have been given verified release 

dates by the State Parole Board and order their immediate release from the physical 

custody of the JJC. As of this writing, there are some 18 juveniles who fall into 

that category, with release dates ranging from May 25, 2020, to June 23, 2020. 

Eight of these youths are scheduled to be placed on parole; seven are slated for 
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what is known as post-incarceration supervision (under existing law, these youths 

are required to be supervised for one-third of the custodial sentences imposed in 

their cases, see N.J.S.A. 2A:4A-44d(5)); and three have “maxed out,” i.e., reached 

the end of their sentences. Many of these young people are sitting in custody 

because of the unduly expansive statutory times frames that attach to the 

notification of a juvenile’s impending release from incarceration. See N.J.S.A. 

30:4-123.53a. The Court has the authority to modify these custodial dispositions to 

time served, such that the young people would immediately be released to the 

community, where they will remain under post-incarceration supervision for the 

equivalent of one-third of their custodial terms. See N.J.S.A. 2A:4A(44)(d)(5). 

The Court has the authority to convert the balance of these custodial 

dispositions to either parole or post-incarceration supervision. 

Procedural due process demands that each youth who petitions the court for 

relief be afforded the same protections – at minimum, a timely decision based on 

consistent grounds.  Without the intervention of this Court, young people 

throughout the state will continue to face unnecessary and life-threatening delays 

and be met with inconsistent decisions, depending on where their cases are venued.  

Therefore, in all other cases, the Court can, in the exercise of its supervisory 

authority, direct juvenile judges, upon receipt of a juvenile’s COVID-19-related 

motion for modification of disposition, to set an expedited briefing schedule and a 
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return date within five court days of the filing. Given the need for urgent 

disposition of these cases, decisions on the merits of the applications should be 

rendered within three days of the return dates.  

It is of course the constitutional authority of the Court to “make rules 

governing the administration of all the courts in the State and, subject to law, the 

practice and procedure in all such courts.” N.J. Const., Art. VI, §2, ¶3. Thus, “this 

Court possesses plenary authority with respect to all matters touching the 

administration of the court system of New Jersey. Upon it also rests the 

concomitant responsibility to see that the public interest is fully served by the 

proper functioning of this vital branch of our government.” Passaic Cnty. Prob. 

Officers’ Ass’n v. Cnty. of Passaic, 73 N.J. 247, 252-53 (1977). 

Finally, again in the exercise of its supervisory authority, the Court can 

direct juvenile courts to consider and give substantial weight to the potential harm 

to incarcerated youths because of the COVID-19 pandemic. Any juvenile judge 

who, during the public health emergency, heard and denied a motion to modify a 

juvenile’s disposition without considering and giving substantial weight to the 

ongoing pandemic, should be directed to promptly reconsider his or her decision.  
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B. The Court has the authority to compel the Department of 
Corrections and State Parole Board to act within a specified 
time period. 

This Court is authorized to compel the Department of Corrections and Parole 

Board to act in compliance with its duties under Executive Order 124 within a 

certain period of time. Movants propose that this Court order the DOC and Parole 

Board to comply with the mandates of the Executive Order no later than May 26, 

2020. Over one month has passed since the Governor issued the Executive Order – 

more than enough time for the DOC to compile the four lists of people eligible for 

release and for the DOC and Parole Board to make necessary release and parole 

determinations. A deadline of May 26, 2020, would provide the DOC and Parole 

Board with adequate time – far more than contemplated by the Executive Order – 

to finish this decision-making process.   

An order from this Court mandating that both entities comply with their 

respective duties under the Executive Order by a date certain does not violate the 

doctrine of separation of powers as found in the New Jersey Constitution. Our 

State Constitution provides that:  

The powers of the government shall be divided among 
three distinct branches, the legislative, executive, and 
judicial. No person or persons belonging to or constituting 
one branch shall exercise any of the powers properly 
belonging to either of the others, except as expressly 
provided in this Constitution.  
 
[N.J. Const., art. III, para. 1.] 
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The purpose of this doctrine “is to safeguard the ‘essential integrity’ of each branch 

of government.” Gilbert v. Gladden, 87 N.J. 275, 281 (1981). “It is aimed at 

preventing one branch of government from claiming power reserved to another and 

at avoiding the exercise of inordinate power by a single arm of government.” 

Ironbound Health Rights Advisory Com v. Diamond Shamrock Chem. Co., 216 

N.J. Super. 166, 175 (App. Div. 1987) (citing Mt. Laurel Twp. v. Public Advocate 

of N.J., 83 N.J. 522 (1980)). “While a bright line delineating the scope of the 

powers of each branch of government in every circumstance is not a realistic 

possibility, it is nevertheless clear that a judicial order compelling the executive to 

take discretionary action would violate the separation of powers.” Id. at 175-76. 

As noted, the Executive Order requires the DOC to create four lists of 

prisoners eligible for release (Executive Order 124, ¶1), provide those lists to the 

Attorney General’s Office and to County Prosecutors, so that they may notify 

victims and enter objections (id. at ¶3), and notify the Parole Board of the names of 

any people who are parole eligible. Id. at ¶4. The Executive Order also requires 

that, upon receipt of prisoners’ names, the “Parole Board shall expedite 

consideration of those inmates for parole.” Ibid. Next, the Executive Order requires 

that a committee provide recommendations on release to the Commissioner within 

seven days of receipt of the list. Id. at ¶5. Finally, the Commissioner of the DOC 
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has three additional days to decide whether to grant medical furlough, pursuant to 

N.J.S.A. 30:4-91.3. Id. at ¶8.  

An Order from this Court mandating that this process be completed by May 

26, 2020, does not change the duties of the DOC or the Parole Board under the 

Executive Order but rather requires both entities to complete those duties in 

accordance with the Executive Order by a reasonable date. 

Moreover, had this matter been filed as an action in lieu of prerogative writs, 

here a writ of mandamus, this Court would have had the authority to order the 

DOC and Parole Board to comply with the mandates imposed upon them by the 

Executive Order. “A writ of mandamus is an order given by a court to a 

government official ‘that commands the performance of a specific ministerial act 

or duty, or compels the exercise of a discretionary function, but does not seek to 

interfere with or control the mode and manner of its exercise or to influence or 

direct a particular result.” In re Resolution of State Comm’n of Investigation, 108 

N.J. 35, 45 n.7 (1987) (quoting Switz v. Twp. of Middletown, 23 N.J. 580, 598 

(1957)).  

Mandamus is an appropriate remedy “‘(1) to compel specific action when 

the duty is ministerial and wholly free from doubt, and (2) to compel the exercise 

of discretion, but not in a specific manner.’” Vas v. Roberts, 418 N.J. Super. 509, 

522 (App. Div. 2011) (quoting Loigman v. Twp. Comm. of Middletown, 297 N.J. 
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Super. 287, 299 (App. Div. 1997) (emphasis in original). “A ministerial duty is one 

that ‘is absolutely certain and imperative, involving merely the execution of a set 

task, and when the law which imposes it prescribes and defines the time, mode and 

occasion of its performance with such certainty that nothing remains for judgment 

or discretion.’” Id. (quoting Ivy Hill Park Apartments v. N.J. Prop. Liab. Ins. Guar. 

Ass’n, 221 N.J. Super. 131 (App. Div. 1987) (internal citation omitted)). 

Courts have no authority to issue a writ of mandamus to compel action by a 

governmental body unless it is “required by law to act.” Zimmer v. Castellano, 432 

N.J. Super. 412, 418 (App. Div. 2013); see also Switz v. Middletown, 23 N.J. 580, 

588 (1957) (“[T]he fair use of judgment and discretion is the province of the 

functioning authority.”). However, courts may grant the remedy of mandamus 

where a state agency has neglected to perform a duty imposed pursuant to an 

executive order. See Ironbound Health Rights Advisory Com v. Diamond 

Shamrock Chem. Co., 216 N.J. Super. 166, 176 (App. Div. 1987) (“The remedy of 

mandamus was available to the trial judge only to the extent that the Commissioner 

[of the Department of Environmental Protection] (to whom the order was directed) 

neglected a duty imposed upon him by the Executive Order.”).  

Under the remedy of mandamus, the Court would be authorized to require 

the DOC, to whom the Executive Order is directed, as well as the Parole Board, to 

whom the Order directs specific obligations, to engage in the duties required by 
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that Order where both entities have neglected to fulfill those responsibilities. As 

already extensively discussed, the DOC and Parole Board’s response to the 

Executive Order has been woefully deficient and has only resulted in the release of 

99 people, out of a prison population of over 18,000. Thus, it is not beyond the 

authority of this Court to enforce the Executive Order and require that both entities 

act in accordance with that Order by May 26, 2020. 

Notably, a federal district court recently issued a similar order. In Martinez-

Brooks v. Easter, the court found that despite authority and urging from the United 

States Attorney General to allow for home confinement for federal prisoners, FCI 

Danbury’s implementation of releases had been “slow and inflexible.” 2020 U.S. 

Dist. LEXIS 83300, *70 (D. Conn. May 12, 2020). Thus, the court “issue[d] an 

order that requires the Warden . . . to adopt a process for evaluating inmates with 

COVID-19 risk factors for home confinement and other forms of release that is 

both far more accelerated and more clearly focused on the critical issues of inmate 

and public safety than the current process.” Id. at *3. 

Finally, ordering that the DOC and Parole Board to comply with their 

respective duties under the Executive Order by a date certain is also within the 

direct authority of the Court because “the court has the inherent authority to act to 

preserve life.” Boone, 262 N.J. Super. at 223. “The State’s interest in preserving 

life is considered to be most significant” and embraces an interest in preserving the 
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life of a person who the State has agreed to assume responsibility for in the prison 

system. Id. (citing Matter of Conroy, 98 N.J. 321, 349 (1985) and Matter of 

Farrell¸108 N.J. 335, 349 (1987)). Where the State, through the Department of 

Corrections, has taken responsibility for an incarcerated person, “the State has an 

obligation to provide safety and well being while [that person is] incarcerated in its 

correctional facility. That obligation includes necessary medical and health care 

and is an ‘absolute duty.’” Id. (citing Holloway v. State, 125 N.J. 386 (1991)). 

Where Executive Order 124 has already acknowledged that “the DOC has finite 

capacity within its facilities to provide medical care to inmates who contract 

COVID-19,” it is incumbent upon this Court, and it is within this Court’s authority, 

to order that the DOC comply with the mandates of the Executive Order by May 

26, 2020.  

C. The Court has the authority to create mechanisms for the 
release of people who are particularly vulnerable to the harms 
of COVID-19. 

As outlined in Section C of the Order to Show Cause, Movants seek an 

Order requiring: 1) that the Department of Corrections identify incarcerated people 

who are particularly vulnerable to COVID-19 as a result of age or health; 2) that 

the DOC provide that list to the Office of the Public Defender under seal; 3) that, 

after reviewing objections from prosecutors, the DOC provide a medical furlough 

to people for whom no objection is filed; 4) where the DOC chooses not to issue a 
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furlough, that the Court order release under Rule 3:21-10(b)(2), as described 

above; and 5) where the prosecutor objects to the release, that the Court follow the 

same Special Master procedure applicable to those eligible for release under 

Section A of the Order to Show Cause. Each of those requests is within the Court’s 

authority to order.  

Movants asked the Court to order the DOC to create a list of those 

incarcerated people who would be particularly vulnerable to infection from 

COVID-19 or, once infected, face a higher risk of death. That list has now been 

created. As noted, Executive Order 124 required the DOC to “generate a list of 

inmates who are both 60 years or older and possess underlying medical conditions 

that increase the risk of death or serious injury from COVID-19 (the ‘First 

Emergency Medical Referral List)[.]” Executive Order 124 at ¶1(a). The Executive 

Order also required the creation of “a list of remaining inmates who are either 60 

years or older or possess underlying medical conditions that increase the risk of 

death or serious injury from COVID-19 (the ‘Second Emergency Medical Referral 

List’)[.]” Id. at ¶1(b). The Department has complied with that provision of the 

Executive Order. See Colleen O’Dea, supra. 

The question, then, is whether the Office of the Public Defender should be 

given access to those lists. The DOC has taken the position that it cannot turn over 

the lists to the OPD – including lists that do not contain, even by implication, any 
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sensitive medical information – without a medical release from the incarcerated 

person. Krakora Certification at ¶10. Movants have already explained the ways in 

which due process requires, at a minimum notice and an opportunity to be heard, 

Point II, supra, and will not repeat those arguments here, but it is worth 

emphasizing the limited nature of this aspect of movant’s request. Movants seek an 

order requiring the DOC to provide the lists of people who are especially 

vulnerable by age or pre-existing illness – the First and Second Emergency 

Medical Referral Lists – to the OPD. The OPD does not seek complete medical 

records for everyone in DOC custody. Once learning that a person is (or is not) on 

the list, the OPD can reach out to that person obtain a medical release to obtain the 

records, but without the list, the OPD cannot meaningfully advocate for the most 

vulnerable people in prison, as due process requires. The Health Insurance 

Portability and Accountability Act of 1996 (HIPAA) expressly allows for the 

sharing of otherwise protected medical records in response to a court order. 45 

C.F.R. § 164.512(e)(1)(i). That is all Movants seek in the production of lists. 

After allowing for a system for objections and victim notification, Movants 

propose a system where the vulnerable person would either receive a furlough, 

parole, or release under Rule 3:21-10(b)(2). Although the Court cannot mandate 

that the DOC release a person on a medical furlough, see N.J.S.A. 30:4-91.3 

(authorizing the DOC to issue furloughs), it can issue furloughs on its own 
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authority, where the DOC refuses to do so. Boone, 262 N.J. Super. at 221. Where 

courts believe that an incarcerated person needs health care – here, social 

distancing and other protective measures rather than the surgery required in Boone 

– that cannot be provided in the prisons and where the DOC refuses to grant a 

medical furlough, the Court has the authority to issue a judicial furlough.  

Also, although the Court cannot order the State Parole Board to release a 

person on parole, except when the Parole Board’s actions were “so arbitrary that 

affirmative judicial intervention” is necessary, Trantino v. N.J. State Parole Bd., 

166 N.J. 113, 173 (2001), the Court retains the power to act. When faced with a 

choice between parole release and continued incarceration, the Parole Board may 

opt for continued incarceration. But, where the Court makes clear that the Board 

must choose between conditional release on parole or the opportunity for 

unconditional release under Rule 3:21-10(b)(2), the Parole Board might change its 

calculations. That is, although the Court cannot compel the Board to grant parole, it 

has the authority to encourage the Board to do so. 

D. The Court has the authority to consider additional relief, 
including ordering lower courts to consider the merits of Rule 
3:21-10(b)(2) and Boone motions in a timely manner, 
regardless of whatever relief may be available to prisoners 
under the Executive Order. 

As extensively discussed, this Court is authorized pursuant to Rule 3:21-

10(b)(2) and the principles enunciated in Boone to order the release of prisoners. 
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However, lower courts have deemed recent motions filed pursuant to the Rule and 

Boone that address COVID-19 concerns procedurally barred through the 

application of the doctrine of exhaustion of administrative remedies.  

An order issued by Judge Sabatino denied emergent relief in State v. Tony 

Eli, A-3265-19, based on the exhaustion doctrine. Krakora Certification, Exhibit E. 

Judge Sabatino’s order held that “the trial court did not err in requiring defendant 

to exhaust the administrative processes and prioritized tiers established under 

Executive Order 124” before filing a motion for change of custody pursuant to R. 

3:21-10(b)(2) based on coronavirus concerns in the prison. Ibid. The order further 

stated that a “defendant may not use the judicial process to circumvent those 

orderly administrative procedures or have his individual matter given a greater 

priority over those of other inmates seeking release.” Ibid.  

The reasoning in Judge Sabatino’s order – that prisoners must exhaust 

whatever administrative remedy is available to them through Executive Order 124 

– is now being relied upon by both trial and appellate courts to deny hearing the 

merits of any motions filed pursuant to Rule 3:21-10(b)(2) and Boone. See 

Disposition of Emergent Application Order in State v. Kevin Henderson, A-3481-

19, Krakora Certification, Exhibit F (denying emergent application and holding 

that “trial court did not err in requiring defendant to exhaust the administrative 

processes and prioritized tiers established under Executive Order 124” and that 



 

41 

“[d]efendant may not use the judicial process to circumvent those orderly 

administrative procedures or have his individual matter given a greater priority 

over those of other inmates seeking release.”).  

The reasoning in these orders is incorrect and unjust, and fails to recognize 

that the exhaustion doctrine does not apply when there is no adequate 

administrative remedy or when application of the doctrine will result in irreparable 

harm. Case law makes clear that the requirement of the exhaustion of 

administrative remedies is discretionary and requires an assessment of the interests 

of justice. See Boldt v. Correspondence Management, Inc., 320 N.J. Super. 74, 82 

(App. Div. 1999) (“[T]he application of the doctrine of exhaustion of 

administrative remedies is not absolute but a matter of discretion to be exercised 

after a careful weighing process in the interest of justice.”); see also Abbott v. 

Burke, 100 N.J. 269, 297 (1985) (noting that “the preference for exhaustion of 

administrative remedies is one of convenience, not an indispensable pre-condition” 

and that “except in those cases where the legislature vests exclusive primary 

jurisdiction in an agency, a plaintiff may seek relief in our trial courts” (internal 

quotation omitted)).  

The three goals sought by the doctrine are: (1) “ensur[ing] that claims will 

be heard, as a preliminary matter, by a body possessing expertise in the area;” (2) 

“allow[ing] the parties to create a factual record necessary for meaningful appellate 
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review;” and (3) allowing the possibility that “the agency decision may satisfy the 

parties and thus obviate resort to the courts.” Atlantic City v. Laezza, 80 N.J. 255, 

266 (1979). Importantly, “[t]he rule requiring the prior exhaustion of 

administrative remedies rests on the premise that such remedy is certainly 

available, clearly effective and completely adequate to right the wrong complained 

of.” Danese v. Ginesi, 280 N.J. Super. 17, 24 (App. Div. 1995) (internal quotation 

omitted) (quoting Patrolman's Benevolent Ass'n v. Montclair, 128 N.J. Super. 59, 

63 (Ch. Div. 1964)); see also Scott v. State, 265 N.J. Super. 591, 598 (App. Div. 

1993) (“[T]he doctrine of exhaustion of administrative remedies assumes the 

existence of a valid administrative procedure.”); Warrenville Plaza v. Warren Tp., 

230 N.J. Super. 461, 465 (App. Div. 1989) (holding that the doctrine was 

inapplicable where the agency “does not have in place any formal procedure for 

aggrieved parties to appeal”).  

Accordingly, in determining whether to apply the doctrine, courts must 

consider whether there is an adequate administrate remedy and whether barring the 

claim would accord with the interests of justice. See Campione v. Adamar, Inc., 

155 N.J. 245, 262-63 (1998); Abbott, 100 N.J. at 297-299. In this regard, 

exhaustion of remedies will not be required where 
administrative review will be futile, where there is a need 
for prompt decision in the public interest, where the issues 
do not involve administrative expertise or discretion and 
only a question of law is involved and where irreparable 
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harm will otherwise result from denial of immediate 
judicial relief.  
 
[Brunetti v. Borough of New Milford, 68 N.J. 576, 590-91 
(1975) (footnotes omitted).] 

 
Considering these equitable principles, courts routinely decline to apply the 

exhaustion requirement because there is an inadequate administrative remedy or 

because injustice would result. See, e.g., Campione, 155 N.J. at 262 (holding that a 

professional card counter did not enjoy an adequate administrative remedy before 

the Casino Control Commission or the Division of Gaming Enforcement to 

vindicate his discrimination and contract claims against a casino); Rosenstein v. 

State, Dept. of Treasury, Div. of Pensions and Benefits, 438 N.J. Super. 491, 499 

(App. Div. 2014) (holding that exhaustion requirement “cannot be perverted into 

the means of allowing the Division [of Pensions and Benefits] to impose an interim 

remedy while precluding appellants’ pursuit of review in or a remedy from this 

court”); Scott, 265 N.J. Super. at 598 (holding the foster parent did not have to 

pursue claim before Division of Youth and Family Services before filing suit for 

indemnification to damages to her home); Warrenville Plaza, 230 N.J. Super. at 

465 (“Even if some informal procedure existed [for appealing the agency’s 

determination], and we are hard pressed to find one, it was inadequate here. It is 

apparent that further effort by [the plaintiff] to pursue an administrative remedy 

would have been futile.”).  
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As previously discussed, Executive Order 124 does not create any 

administrative remedy, Point II, supra, let alone an adequate one, for incarcerated 

people to pursue, and it does not appear that any administrative remedies have 

been otherwise put in place to allow prisoners to challenge decisions denying 

release. Thus, people seeking relief through Rule 3:21-10(b)(2) and Boone are not 

circumventing a clear, adequate administrative process set forth by the Executive 

Order.  

Moreover, people seeking relief through these motions are calling upon the 

judiciary’s inherent sentencing authority. Under these dire circumstances, applying 

the exhaustion requirement to procedurally bar these motions is unjust and 

unnecessarily exposes prisoners to significant risk of grave harm. Therefore, at a 

minimum, this Court is authorized to order that the lower courts consider the 

merits of Rule 3:21-10(b)(2) and Boone motions addressing coronavirus concerns 

in a timely manner, regardless of whatever relief may be available to prisoners 

under the Executive Order. 
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Conclusion 

 During this unprecedented pandemic – where lives are quite literally at stake 

– the Court must take action to protect lives to the full extent of its authority. The 

Court possesses the authority to provide the relief sought here, and, as it did with 

the jail consent order, should meet this unprecedented crisis with the urgency and 

bold solutions it demands.  

 

Respectfully submitted, 

Office of the Public Defender   American Civil Liberties Union  
       of New Jersey 

 

        

By: Joseph E. Krakora    By: Alexander Shalom 
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