
 

 

In this case at the Massachusetts Supreme Judicial Court, the Court was deciding 
an issue of statutory interpretation about when children were to be afforded a 
legislatively-created second chance after engaging in low-level-misdemeanor 
conduct. There was no argument that the resisting arrest charge should have been 
dismissed in this procedural posture, but the Commonwealth argued that the 
presence of the resisting arrest charge should preclude my client from accessing  
that second chance on a number of other charges.  

 

We must all take pause when resisting arrest is the more serious 
misdemeanor. 

  
It would be disconcerting if a resisting arrest charge, specifically, could 

derail the Legislature’s intent to give children a second chance for a number of 

reasons. First, and specifically as to Roberto, his misconduct was unequivocally 

minor, if criminal at all,1 until Officer Vaughn decided he was going place Roberto 

 
1 Roberto was engaged in political speech critical of the police. Rotkiewicz v. 
Sadowsky, 431 Mass. 748, 754 (2000) (public entitled to criticize police patrolman 
under First Amendment). The courts have construed the offense of disturbing the 
peace “to exclude protected expression.” Commonwealth v. Abramms, 66 Mass. 
App. Ct. 576, 582 (2006). The courts have been even more explicit in limiting the 
reach of the statute’s disorderly-person provision. Commonwealth v. Feigenbaum, 
404 Mass. 471, 475 (1989) (no conviction permissible for protestor blocking road 
and stopping tow truck from towing vehicles). Indeed, even vigorous and profane 
objection to police conduct cannot suffice for criminal sanction. Lewis v. City of 
New Orleans, 415 U.S. 130, 134 (1974) (impermissible conviction for breach of 
peace where defendant followed police and profanely objected to their conduct). 
Further, the common law offense of interfering with a police officer “requires 
proof of a physical act that obstructs or hinders a police officer in the lawful 
performance of his or her duty. It also may include a threat of violence against the 
officer.” Commonwealth v. Adams, 482 Mass. 514, 529 (2019) (internal alteration 
and quotation marks omitted) (emphasis added). Roberto did neither. R.A. 30. 
 



 

 

under arrest.2 At that point, as an adult law enforcement officer dealing with an 

agitated child, it should have been incumbent upon Officer Vaughn to deescalate 

the situation. Instead, he pushed Roberto against a police cruiser where he was then 

aided by a second officer. R.A. 30. Yet another officer used a stun gun in drive-

stun mode against Roberto after a brief warning. R.A. 30, 32. It would be unfair for 

a child to lose his second chance in a situation that is in the control of an adult 

police officer. And it is particularly unfair where the adult police officer chose to 

apprehend him in such a physical manner.  

Second, and more generally, officers in most cases have discretion to charge 

children with resisting arrest. The conduct that can constitute resisting arrest is 

wide-ranging, and some of it is incredibly minor. See United States v. Faust, 853 

F.3d 39, 53 (1st Cir. 2017) (resisting arrest under Massachusetts law can be 

accomplished merely by stiffening one’s arm and it does not necessarily involve 

violent force). There is no way that the Legislature intended to give police officers 

the discretion to grant the juvenile court jurisdiction over a child’s first minor 

 
2 It is unclear that there is probable cause to sustain the charge of resisting arrest, 
because Roberto did not commit any crimes. For a resisting arrest charge to be 
proper, the arresting officer must have “made a judgment in good faith based upon 
surrounding facts and circumstances that an arrest should be made by him.” G. L. 
c. 268, § 32B (b). See Commonwealth v. Urkiel, 63 Mass. App. Ct. 445, 453 
(2005). Roberto’s political speech did not give the officer a good faith basis to 
arrest him, no matter how offensive it was. It is unfortunate that the case is in this 
posture, without a Humberto H. motion having been filed as to all of the charges. 



 

 

misdemeanors because the officer perceived that the child stiffened his arm while 

being handcuffed. The exception could easily subsume the rule, in particular for a 

child disfavored for any number of reasons, including those related to implicit and 

explicit bias.     

Finally, resisting arrest is charged disproportionately against Black people 

across this country, see Scott Holmes, Resisting Arrest and Racism – the Crime of 

Disrespect, 85 UMKC L. Rev. 625 (2017) (reviewing data and information from 

Newark, NJ, Ferguson, MO, and several cities and counties in North Carolina); 

Desiree Alexander, Resisting Arrest: Shifting the Focus of the New York Police 

Department, 19 Berkeley J. Afr.-Am. L. & Pol’y 47, 59 (2017) (disproportion in 

NYC statistics), and in Massachusetts.3 Indeed, when the U.S. Department of 

 
3 The Plymouth County District Attorney’s Office does not make data readily 
available about the cases it prosecutes, but the Middlesex District Attorney’s 
Office has such data available on its website for years 2014-2019. See Middlesex 
District Attorney’s Office, Prosecution Data and Statistics, 
https://www.middlesexda.com/public-information/pages/prosecution-data-and-
statistics (last visited Sept. 24, 2020) (hereinafter “MDAO Data”). Both counties 
are in the Greater Boston area and have comparable numbers of White and Black 
people, with 77.3% White alone and 5.3% Black alone in Middlesex County and 
83.4% White alone and 9.4% Black alone in Plymouth County. U.S. Census 
Bureau, 2018 American Community Survey 5-Year Estimates, available at 
https://data.census.gov/cedsci/profile?g=0500000US25017 & 
https://data.census.gov/cedsci/profile?g=0500000US25023. Middlesex County 
recorded 3,946 prosecutions for resisting arrest from 2014 through 2019. MDAO 
Data. Of those prosecutions 708 were against Black people or 17.94% and 2,209 
were against White people or 55.98%. Id. Thus, Black people were 
overrepresented and White people were underrepresented in resisting arrest 
prosecutions in Middlesex County.  



 

 

Justice investigated police departments for racial misconduct, it specifically 

“investigated situations where police charged people with resisting.” Holmes, 

supra at 630. And with good reason.  

In describing officers in Ferguson, MO, the DOJ reported the following.  

Officers frequently make enforcement decisions based on what 
subjects say, or how they say it. Just as officers reflexively resort to 
arrest immediately upon noncompliance with their orders, whether 
lawful or not, they are quick to overreact to challenges and verbal 
slights. These incidents--sometimes called ‘contempt of cop’ cases--
are propelled by officers’ belief that arrest is an appropriate response 
to disrespect. These arrests are typically charged as a Failure to 
Comply, Disorderly Conduct, Interference with Officer, or Resisting 
Arrest. 
 

Holmes, supra at 630, citing U.S. DEPT. OF JUSTICE, INVESTIGATION OF 

THE FERGUSON POLICE DEPARTMENT 25 (2015), available at 

https://www.justice.gov/sites/default/files/opa/press-releases/attachments/ 

2015/03/04/ferguson_police_department_report.pdf. These observations could 

have been written about this case.  

Parrett left his cruiser in response to Roberto disrespecting him by saying 

“fuck the police”, and the entire situation against all of the children flowed from 

there. R.A. 38. When Roberto did not follow commands and used additional 

disrespectful language he was placed under arrest by Vaughn. R.A. 30, 38. 

Moreover, the officers in this case resorted to significant physical violence against 

the children: a kick to the chest of a child weighing 130 lbs, R.A. 18, 30, an open 



 

 

palm strike to the chest of another child, R.A. 40, 41, shoving, R.A. 30, taking a 

child to the ground and pepper spraying her, R.A. 38, and tasing Roberto using a 

pain compliance method. R.A. 32. This much violence against children by grown 

men demonstrates an overreaction. 

The Massachusetts juvenile legal system already disproportionately impacts 

Black children. Citizens for Juvenile Justice, Racial & Ethnic Disparities, 

https://www.cfjj.org/reducing-racial-and-ethnic-disparities (last visited Sept. 24, 

2020). To permit an easy-to-charge offense that is disproportionately charged 

against Black people to foreclose relief under G.L. c. 119, § 52 is offensive to the 

principles of racial equity4 and protecting children that the 2018 Criminal Justice 

Reform Act embodied. Lazlo L. 482 at 334. This Court must be critical of a 

statutory interpretation that would permit such a result.  

 
4 The Legislative debate on St.2018, c. 69 demonstrated that the Legislation sought 
to remedy the disproportionate impact of the Massachusetts criminal justice system 
on people of color. See, e.g., Hearing on 2018 Senate Doc. No. 2070 (Senate Sess.) 
(Oct. 26, 2017) (remarks of Senator Eldridge): Add. 59; State House News Service 
(Senate Sess.), April 4, 2018 (remarks of Senator Chang-Diaz): Add. 67.  
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