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Resources publicly available are listed in blue and hyperlinked. 

 

I. Adolescent Development 
 
Commonwealth v. Ulani U. 
487 Mass. 203, 166 N.E.3d 430 (2021).   
 

A youth was summarily adjudicated delinquent for criminal contempt and sentenced to a 90-day 
commitment under DYS custody, later resentenced to time served. The Juvenile Court 
Department denied the youth's motion to correct the record. On appeal, the Supreme Judicial 
Court of Massachusetts, Plymouth County Division, held that: 1) a 90-day commitment for 
criminal contempt was without consideration of the young person’s age and outside reasonable 
alternatives available to the judge, thus requiring vacatur, 2) the juvenile court failed to follow 
mandatory requirements for criminal procedures when imposing summary criminal contempt, 
and 3) the juvenile court failed to comply with the requirements for non-summary criminal 
contempt. The court took note that the youth and amici cited to a significant body of research 
supporting that a judge should take “a child's status as a child and his or her past trauma into 
account when deciding whether to impose a punishment on a child.” The court recognized that 
same distinction with regard to sentencing children in Massachusetts caselaw. 

 
Coming of Age: Modern Neuroscience and the Expansion of Juvenile Sentencing Protections   
Madison Ard, 72 ALA. L. REV. 511 (2020).  
 

The Supreme Court has guaranteed individuals younger than 18 freedom from the death penalty 
and an opportunity to have their youth and the many key attributes that come with it considered 
during sentencing. These protections end at 18, yet the human brain often carries those features 
of youth well into young adulthood. This article argues that the sentencing authority in a case 
should have an opportunity to consider those attributes when sentencing young-adult offenders, 
as well. 

 
Cruel and Unusual: Why the Eighth Amendment Bans Charging Juveniles with Felony Murder  
Cameron Casey, 61 B.C. L. REV. 2965 (2020).   
 

This note challenges the constitutionality of charging youth who did not kill, attempt to kill, or 
intend to kill with felony murder. The basis of the argument lies in the Eighth Amendment's Cruel 
and Unusual Punishment Clause requirement that defendants must be morally culpable in order 
to be criminally liable. Here, the comment argues that youth who did not kill, intend to kill, or 
attempt to kill lack moral culpability—a requirement necessary for a charge of felony murder. 
Unlike adults, youth lack the capacity to anticipate or foresee negative consequences of their 
actions—both short- and long-term—directly impacting their ability to be morally culpable. The 
note concludes with a call for the Supreme Court to reevaluate the culpability requirements in 
juvenile proceedings involving a charge for felony murder. 
 
 

 

https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=3922&context=bclr
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Including Young Children in Delinquency Jurisdiction: Issues of Infancy and Capacity   
Jacquelyn Greene, 2021 U.N.C. SCH. OF GOV'T 1 (2021).   
 

This report assesses the infancy defense and the evolution of criminal law and juvenile court and 
youth competency to stand trial. The bulletin addresses the following questions: “Is there a place 
for an infancy defense in delinquency proceedings? What is the role of a respondent in a 
delinquency proceeding? What abilities are necessary to function competently in that role? At 
what age do children gain the abilities needed to have sufficient capacity to function as 
respondents in delinquency proceedings?” Following these questions, the bulletin discusses the 
potential legal and legislative remedies potentially available to address cases where a child is 
incapable of proceeding due to developmental immaturity or where a child raises an infancy 
defense. 

 
Seeing What’s Underneath: A Resource for Understanding Behavior & Using Language in Juvenile 
Court 
FAIR & JUST PROSECUTION, GEO. L. JUV. JUST. INITIATIVE, NAT’L JUV. DEF. CTR. & NAT’L COUNCIL OF JUV. & FAM. CT. 
JUDGES, (2021). 
 

This guide encourages juvenile court decision makers to be mindful of developmental factors and 
traumatic experiences impacting youth behaviors often seen in court and offers explanations of 
possible causes of those behaviors, and suggested responses. The guide emphasizes the 
importance of word choice and refraining from using biased or negative terminology and offers 
alternative non-stigmatizing terms and phrases to use when speaking with or about young people 
in juvenile court. 

 
Swing and a miss: Reflections on the “voluntariness” of pleas in juvenile court  
Jean J. Cabell & Shawn C. Marsh, 117 CHILD. & YOUTH SERV. REV. 105300 (2020).    
 

This article examines how adolescents may be more likely to involuntarily accept a plea bargain 
because they are heavily influenced by others and have still developing decision-making 
abilities. The authors provide some discussion of youth due process rights and consider the 
tensions and factors adolescents weigh when deciding whether to take a deal. They also examine 
adolescent neurological and cognitive development and how they impact a child’s ability to 
understand legal issues and make legal decisions. The article explains social influence theory, how 
social forces change thoughts and behavior and promote compliance. Peers and authority figures 
like attorneys, parents and guardians, judges, police, and other legal personnel influence an 
adolescent’s legal decisions and can undermine voluntariness. The authors make several 
recommendations, including that courts should allow adolescents adequate time to consider a 
plea deal while limiting their time in detention. Lawyers must also provide effective assistance 
and have adequate time to meet with their clients. Additionally, the authors recommend that 
youth clients and their parents receive sufficient legal education to understand the court process, 
and that judges, police, and attorneys receive education regarding the dynamics that affect youth 
decision-making. 
 
 
 
 
 

https://www.sog.unc.edu/sites/www.sog.unc.edu/files/reports/20210032_JLB2021-01_Greene_5.pdf
https://www.ncjfcj.org/wp-content/uploads/2021/04/Seeing-Whats-Underneath-A-Resource-for-Understanding-Behavior-Using-Language-in-Juvenile-Court.pdf
https://www.ncjfcj.org/wp-content/uploads/2021/04/Seeing-Whats-Underneath-A-Resource-for-Understanding-Behavior-Using-Language-in-Juvenile-Court.pdf
https://www.sciencedirect.com/science/article/abs/pii/S0190740920305521


4 
 

The Twice Diminished Culpability of Juvenile Accomplices to Felony Murder  
Beth Caldwell, 11 U.C. IRVINE L. REV. 905 (2021).    
 

This article explains that felony murder is a driving force behind the significant number of youth 
serving long sentences, though children have twice-diminished culpability due to their age and 
accomplice status. California recently reformed its felony murder rule, restricting the use of felony 
murder to those who were major participants in the felony and who acted with reckless 
indifference to human life. The article considers this new law in light of adolescent development 
research and the reasoning used in landmark Supreme Court cases like Roper v. Simmons. The 
author argues that the new law is potentially problematic because youth have limited ability to 
evaluate risks and understand consequences, particularly in stressful situations, and are highly 
influenced by their desire for peer approval, making them less likely to intervene and stop their 
companions. Such a law is more likely to find that youth are major participants or are acting with 
reckless indifference because it uses an adult standard. To resolve this tension, the article weighs 
two options: individualized assessments of youth on a case-by-case basis and a categorical bar 
against accomplice-based felony murder for youth. The author concludes that the latter approach 
is preferable to promote clear standards that comport with current science and minimize racial 
disparities. 

 
  

https://scholarship.law.uci.edu/cgi/viewcontent.cgi?article=1499&context=ucilr
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II. Constitutional Rights 
 

Access to Counsel & Waiver of Counsel 
 
Duke v. State  
856 S.E.2d 250 (Ga. 2021).  
 

On interlocutory appeal, the court held that the state’s Indigent Defense Act “allows an indigent 
defendant to obtain . . . ancillary defense services” such as experts and investigators through a 
contract between pro bono counsel and a state public defender office. At trial, Duke’s pro bono 
counsel made several requests for funds for a false confessions expert, DNA expert, forensic 
psychologist, and investigator, all of which were denied. The trial court found Duke was not 
indigent and held that he was not entitled to private pro bono counsel and state-funded experts 
and investigators, explaining that the circuit public defender provided state-funded ancillary 
services only to those who qualified for public defense services. The appellate court ruled that a 
defendant may still be found indigent even if represented by pro bono counsel and that the state 
public defender council provides funding to all attorneys who represent indigent defendants, not 
just those in the circuit public defender office. The concurring opinion argues that, “Duke may 
very well have a constitutional right to state-funded experts,” as the Constitution provides a right 
to choose pro bono counsel and, for indigent defendants, a right to ancillary defense services. 

 
State v. K.A.B. 
475 P.3d 216 (Wash. Ct. App. 2020). 
 

K.A.B. was convicted of custodial assault for spitting on a detention officer. She appealed, raising 
several arguments: 1) The juvenile court erred by ignoring criminal intent in finding she had the 
capacity to commit a crime. The appellate court ruled that the lower court misinterpreted the law 
and should have considered whether K.A.B. was able to form criminal intent and had knowledge 
of legal responsibility; 2) She had diminished capacity due to her SSRI medication and did not have 
requisite intent. The court held it could not determine diminished capacity based on the record; 
3) The detention officer acted beyond the scope of her duties in using excessive restraints against 
her, which the court rejected; 4) The juvenile court erred by failing to consider self-defense, but 
she had not raised that issue at trial; and 5) An ineffective assistance of counsel claim due in part 
to her lawyer’s failure to adequately present a diminished-capacity defense. The court agreed she 
suffered prejudice from the lawyer’s deficient performance, finding that K.A.B. received 
ineffective assistance of counsel because her attorney “failed to understand the legal 
requirements for presenting a diminished capacity defense” and “this failure was not the product 
of legitimate trial strategy.” The appellate court reversed the conviction and remanded the case 
to the juvenile court. 
 

A Child's Right to Counsel: Juvenile Public Defenders 
Jesse Kelly, R STREET SHORTS No. 95 (2020). 
 

This policy study highlights the ongoing adversity juvenile public defenders confront, how it 
impacts youth, how COVID-19 added or exemplified these obstacles, and what solutions states 
can undertake to ensure that court-involved youth are allotted the best resources available. 
Further, the article discusses the significance of equipping public defenders with the tools specific 

https://www.rstreet.org/wp-content/uploads/2020/10/Short-No-95-final-Juvenile-Defenders-1.pdf


6 
 

to representing youth (e.g., incorporating advocacy training), as well as implementing more 
systemwide preventative measures like “pre-arrest diversion programs.” 

 
Violent Videos: Criminal Defense in A Digital Age  
Amy F. Kimpel, 37 GA. ST. U. L. REV. 305 (2021).    
 

This note explores the potential impacts of the increase in digital evidence on defense attorneys. 
The article includes findings from the author’s survey, indicating public defenders have increased 
exposure to digital content capturing violence. Survey participants described the impact of these 
images and the “emotional workload of defense attorneys and exacerbating burnout.” The 
article raises concerns regarding the potential strain on the attorney-client relationship and the 
role of implicit bias when viewing violent videos, subsequently affecting the attorney's ability 
to advocate for their client zealously. The piece provides techniques and strategies for addressing  
these concerns related to the growing use of digital evidence and its impact on public defense. 

 
Due Process 
 
Matter of J.S.G.   
855 S.E.2d 295 (N.C. Ct. App. 2021).  
 

A youth was adjudicated delinquent in District Court for possession with intent to manufacture, 
sell, or deliver a controlled substance. The youth appealed. The Court of Appeals vacated the 
judgment, holding that: 1) the petition charging the youth was fatally defective because it failed 
to allege an essential element of the crime; and 2) testimony of the school resource officer 
regarding identification of the pill taken by student was not competent evidence to identify the 
pill as a controlled substance. 

 
State v. D.L  
197 Wash. 2d 509, 484 P.3d 448 (2021).  
 

D.L. pled guilty to a single count of child molestation when he was 14 and was sentenced to 40 
weeks in a juvenile detention center, four weeks longer than a standard sentence for this offense. 
In the plea, D.L. agreed that the court could use the affidavit of probable cause to establish the 
facts that constituted his conviction. However, when he was sentenced to a "manifest injustice 
disposition," the court relied on three facts that were not in the affidavit: “(1) that D.L.’s victim 
had a cognitive disability, (2) that D.L. refused accountability, and (3) that D.L. would not 
cooperate with treatment.” On appeal, the Supreme Court held that D.L.'s due process right to 
fundamental fairness was infringed when the Superior Court considered the victim's impairment 
and used facts that surfaced after his plea to justify the extended sentence without notice. 

  
State v. Garcia  
245 N.J. 412, 246 A.3d 204 (2021).  
 

The appellant was convicted of second-degree aggravated assault, third-degree possession of a 
weapon with an unlawful purpose, and fourth-degree weapons possession. The Appellate 
Division affirmed his conviction, despite concluding that the trial court erred in finding a recording 
of the officer on the scene sufficient and in refusing to hear eyewitnesses' account of what 
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happened inadmissible. In response, the defendant petitioned for certification. The Supreme 
Court held: 1) a video recording taken by the appellant’s family member at the scene–showing 
the family members attempting to speak with the police about what they witnessed–was 
admissible as extrinsic evidence, 2) the video recording was admissible under a hearsay exception 
to dispute a charge of fabrication, and 3) “trial court's erroneous exclusion of video recording and 
prosecutor's improper exploitation of exclusion during closing argument cumulatively amounted 
to plain error.” Thus, the Supreme Court of New Jersey reversed the conviction and remanded for 
a new trial. 

 
State of Louisiana in the Interest of A.P. 
317 So. 3d 887 (La. Ct. App. 2021). 
 

A.P. was found delinquent for one count of second-degree robbery, alleging that A.P. took a cell 
phone. The Court of Appeals of Louisiana reversed the delinquency adjudication because the 
victim could not identify the perpetrators who took his cell phone; the victim did not identify A.P. 
as one of the perpetrators in open court or from the first video of the incident, which was played 
and introduced into evidence; a detective could not identify A.P. as the perpetrator from the first 
video; the detective admitted that he could not facially identify any of the perpetrators from the 
first video; the video taken the day after the alleged robbery could not serve to identify A.P. as 
one of the perpetrators in the first video where the perpetrators' faces were not visible; and the 
State did not meet its burden of proof to negate any reasonable probability of A.P.’s 
misidentification. 

  
State of New Jersey In the Interest of L.B.   
No. A-1227-19 (N.J. Super. Ct. App. Div. 2021).  
 

The district court denied L.B.’s request for additional time to allow the defense’s DNA expert to 
prepare for trial. In response, L.B. filed an appeal, arguing the refusal was improper and infringed 
on his right to present witnesses in his defense and effectively confront the prosecution’s 
witnesses. The trial court reasoned that it could not grant a second adjournment because “there 
were speedy trial concerns; defense counsel was afforded seven months to obtain an expert; the 
court could not permit its calendar to be delayed; and litigants represented by assigned counsel 
should be treated the same as those who have private counsel and required to have their experts 
ready for trial.” The Superior Court of New Jersey found that not granting the adjournment 
violated L.B.’s right to prepare a defense that may have changed the outcome and that the right 
to a speedy trial is primarily the defense’s argument to raise. The Superior Court reversed the 
adjudications related to the gun charges but, denying the defense’s argument that reversal in one 
part warrants reversal of another, reaffirmed the drug-related charges. 

  
Confrontation in the Age of Plea Bargaining 
William Ortman, 121 COLUM. L. REV. 451 (2021). 
 

The essay challenges the current interpretation of Crawford v. Washington as "revolutionary." 
Here, the comment acknowledges that Crawford may have transformed Confrontation Clause 
jurisprudence, but argues little changed for the actual confrontation right. The essay reasons that 
the Court's articulation of the confrontation right in Crawford leaves the defendant only protected 
at trial, despite the small percentage of criminal proceedings advancing to that judicial process.  

https://columbialawreview.org/wp-content/uploads/2021/03/Ortman-Confrontation_in_the_Age_of_Plea_Bargaining.pdf
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As a result, the comment claims the current interpretation fails to act on Crawford's pledge to 
restore the "crucible of cross-examination." 

 
Interrogation & Miranda 
 
In the Matter of D.A.H.  
2021-NCCOA-135 (NC Ct. App. 2021).  
 

D.A.H. appealed a trial court’s denial of his motion to suppress evidence of a schoolhouse 
interview that resulted in a delinquency adjudication. The appellate court held that the evidence 
should have been suppressed because the minor was held in “custody” by the school resource 
officer and principal, and the interview constituted an interrogation. The court noted that minors 
have a right against self-incrimination and are thus entitled to receive Miranda warnings. 

 
Search & Seizure 

 
B.R. v. State of Indiana 
162 N.E.3d 1173 (Ind. Ct. App. 2021).  
 

The Superior Court of Indiana examined whether evidence was sufficient to sustain a 17-year-
old’s juvenile adjudication for constructive possession of a handgun. B.R. was stopped for traffic 
violations while driving a car he did not own. Following the stop, B.R. was searched by a police 
officer because of an odor of marijuana. During that search, the officer found a handgun in a 
hidden space inside the dashboard. The court held that was not sufficient evidence for 
constructive possession, because “[i]n juvenile delinquency adjudication proceedings, the State 
must prove every element of the offense beyond a reasonable doubt,” and the State did not 
demonstrate that the 17-year-old had knowledge of the handgun so as to satisfy the element of 
intent. 

   
Interest of K.V.  
959 N.W.2d 577 (N.D. 2021).   
 

K.V. was a passenger in a vehicle that was stopped by law enforcement for erratic driving and 
attempting to flee. The police detected a strong odor of marijuana and conducted a search of his 
person, finding drugs and drug paraphernalia. K.V. filed a motion to suppress this evidence, which 
the juvenile court denied, and K.V. was adjudicated delinquent. K.V. appealed, arguing the 
warrantless search was not reasonable under the totality of the circumstances. The appellate 
court found that the record did not support the search, and that the search was unlawful because 
the officers had no individualized suspicion or probable cause to arrest K.V. The only evidence 
offered by the officers for the search was that they smelled marijuana, which alone was not 
sufficient. The court reversed the juvenile court’s decision to deny the motion to suppress and 
adjudicate K.V. delinquent. 
 
 
 
 

 

https://public.courts.in.gov/Decisions/api/Document/Opinion?Id=jOuKI207JIq_n5YS_aXg9oukgcNo1IzC9Iwr6uNJBIK4R7NF8kGqUJQ_bS-pZTXd0
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In Re Edgerrin J. 
271 Cal. Rptr. 3d 610 (Cal. Ct. App. 2020). 
 

The Court of Appeals of California held that: 1) A police interaction was a detention, not a 
consensual encounter when two marked police vehicles pulled up behind the legally parked 
vehicle, the first police vehicle activated its lights, and four officers stepped out of their vehicles 
and walked to each door of the vehicle for the admitted purpose of preventing its occupants from 
leaving. The occupants were told to roll down their windows, provide their names, addresses, and 
birthdays, stay off the phone, and that they could not leave until one of them revealed his real 
name;  2) A citizen tip that Black males in a parked Mercedes were "acting shady" did not, standing 
alone, provide the reasonable suspicion required by the Fourth Amendment for a detention. 
Although the tipster contacted police in person and left identifying information, the tip was 
insufficiently reliable as to any illegal behavior. 

 
State v. Davis 
356 Ga. App. 769 (2021). 
 

The defendant was charged with armed robbery, aggravated assault, and possession of a firearm 
during the commission of a felony. The Superior Court granted the defendant's motion to 
suppress evidence, and the State appealed. The Court of Appeals of Georgia held the defendant 
had a reasonable expectation of privacy in his truck in his driveway, therefore making the officer's 
presence in the driveway of the defendant’s home when the officer detained him a violation of 
the Fourth Amendment. 

 
United States v. Dixon 
984 F.3d 814 (9th Cir. 2020). 
 

Defendant appealed a conviction of simple possession of controlled substances resulting from a 
search of his vehicle. The appellate court held that the insertion of a car key into a lock on the 
vehicle's door for the explicit purpose of obtaining information is a “search” under the Fourth 
Amendment. Further, a warrantless search of a vehicle pursuant to a supervised release condition 
is unconstitutional absent probable cause to believe that the supervisee either owns or controls 
the vehicle. 

 
Facial Recognition and the Fourth Amendment in the Wake of Carpenter v. United States 
Matthew Doktor, Comment, 89 U. CIN. L. REV. 552 (2021). 
 

Facial recognition software is based on biometric data gathered from social media images through 
a process called web scraping. The software “determines whether an image contains a face, 
individual attributes, or a specific individual by comparing the biometric data in the image to 
existing photographs stored in a database.” Law enforcement agencies use this technology in 
their criminal investigations. However, facial recognition tools are hindered by errors based on 
racial and gender biases. This article details the development of the Supreme Court’s Fourth 
Amendment jurisprudence establishing the limits of protections over information knowingly 
exposed to third parties or the public. In 2019, the Court ruled in Carpenter v. United States that 
police use of third-party cell site location information data to track a suspect violated the Fourth 
Amendment. The Ninth Circuit then decided, based on Carpenter, that private biometric data is 
also protected. This comment argues that the earlier third-party cases are inapplicable to the 

http://cdn.ca9.uscourts.gov/datastore/opinions/2020/12/31/19-10112.pdf
https://scholarship.law.uc.edu/cgi/viewcontent.cgi?article=1391&context=uclr
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context of facial recognition, and that there is a reasonable expectation of privacy in biometric 
information; therefore, Fourth Amendment protections should be extended to facial recognition 
technology. 

 
Say Cheese: How the Fourth Amendment Fails to Protect Your Face 
Antonia Vayas, 51 SETON HALL L. REV. 1639 (2020). 
 

This comment addresses how the availability of biometric technology on mobile devices has 
provided law enforcement with a tool that gives them insight to the intimate details of a person’s 
life. Against that backdrop, the comment explores whether a person can be compelled in a search 
warrant or court order to open their phone using their biometric information, and how courts are 
analyzing this question under both the Fourth and Fifth Amendments. The comment posits that a 
court's use of the Fifth Amendment's Self-Incrimination Clause to answer this question is 
improper and undermines the Fourth Amendment's purpose. The comment discusses the 
implications of state supreme and lower federal courts' applications of relevant caselaw and 
concludes that analyzing the inclusion of a person's biometric features in a search warrant 
ultimately invokes privacy considerations, making the Fifth Amendment ill-suited for the analysis. 
 

Weed, Dogs & Traffic Stops 
Alex C. Carroll, 21 WYO. L. REV. 1 (2021). 
 

This article examines the use of drug-detection dogs during routine traffic stops. This investigative 
technique is considered a binary: the dogs indicate the location of an illegal substance, but are not 
a “search” under the Fourth Amendment. But the author rejects this argument, asserting that in 
the 37 states that have legalized marijuana for recreational or medicinal use, drug dogs are a 
nonbinary technique that do qualify as a Fourth Amendment search because individuals in those 
states have a legal right to possess marijuana. The article explains Supreme Court precedent on 
what constitutes a search, either a physical trespass or violation of a reasonable expectation of 
privacy, and how the Court has applied these tests to drug-detection dogs. The author also details 
the changing legal status of marijuana over the past 200 years, now legalized in many states but 
illegal federally. The author discusses recent state cases analyzing whether drug-detection dogs 
are searches under state and federal law, concluding that courts erred by misinterpreting 
precedent. The article also recommends that states that have legalized marijuana replace or 
retrain their dogs not to detect marijuana, despite the financial and administrative burden. 

  

https://scholarship.shu.edu/shlr/vol51/iss5/9/
https://scholarship.law.uwyo.edu/wlr/vol21/iss1/1/
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III. Costs, Fines, Fees, & Restitution 
 
A.C. v. State 
No. 2D18-1643 (Fla. Dist. Ct. App. 2020). 
 

The Second District Court of Appeals of Florida reversed A.C.’s adjudication and sentence for petit 
theft of a cell phone. The Court of Appeals held that the trial court erred by 1) failing to make any 
findings regarding what could be “reasonably expected” of A.C. or her guardian to pay, prior to 
ordering restitution and 2) failing to give A.C. proper notice of her right to contest the $100 public 
defender fee prior to imposing the fee at the disposition hearing. 

 
B.W. v. State of Florida 
307 So. 3d 31 (Fla. Dist. Ct. App. 2020). 
 

In this case, the District Court of Appeals of Florida held that in delinquency proceedings, 
restitution may not be ordered without first making findings regarding the young person’s ability 
to pay. 

  
The Crippling Costs of the Juvenile System: A Legal and Policy Argument for Eliminating Fines and Fees 
for Youth Offenders 
Leigh R. Shapiro, 69 EMORY L. J. 1305 (2020). 
 

This comment argues that fines and fees imposed on youth should be eliminated nationwide. The 
comment notes that youth court costs: 1) violate the Supreme Court’s holding in Bearden v. 
Georgia; 2) would be categorically banned under a correct interpretation of the Excessive Fines 
Clause; 3) are applied unlawfully under state statutes; 4) exacerbate economic and racial 
disparities; 5) increase recidivism rates for children; and 6) create hardship for families, pushing 
responsibility onto parents who are sometimes uninvolved. The comment concludes that 
Congress must safeguard the due process rights of youth and ensure the juvenile court system 
does not impose undue harm on children and their families. 

 
The Guiding Hand of Counsel, For A Price: Juvenile Public Defender Fees and Their Effects   
Hannah R. Gourdie, 62 WM. & MARY L. REV. 999 (2021). 
 

This article examines public defender fees from a national viewpoint in the context of the juvenile 
court system and its history to understand the deleterious impact of fees on youth and their 
families. Supreme Court precedents key to understanding public defender fee systems and the 
statutory schemes states use to impose and collect public defender fees in the juvenile court 
system are reviewed. Further, the problems public defender fees pose from doctrinal and 
practical standpoints are discussed in conjunction with  ways states could prevent public defender 
fees from chilling a youth's right to counsel. 

 
 
 
 
 
 

https://casetext.com/case/ac-v-state-62
https://scholarlycommons.law.emory.edu/elj/vol69/iss6/4
https://scholarlycommons.law.emory.edu/elj/vol69/iss6/4
https://scholarship.law.wm.edu/wmlr/vol62/iss3/6/
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Injustice in the Lowest Courts: How Municipal Courts Rob America’s Youth   
Nolan Anderson et al., COLUM. L. SCH. & JUV. L. CTR., (2021).   
 

Municipal courts can affect youth through curfew ordinances, loitering ordinances, and 
possession or consumption ordinances. The authors provide three key points: there are significant 
opportunities for advocacy and reform, youth are not protected by procedure in municipal courts, 
and diversion and alternative responses can be effective for youth. The report details which states 
rely on constitutional authority, whether directly or through the legislature, to establish their 
municipal courts, and whether that legislative authority is mandatory or permissive. It highlights 
how states may authorize these courts to hear claims under a portion of the municipal code and 
may allow concurrent jurisdiction over some state offenses, which can give rise to perverse 
incentives, conflicts of interest, and procedural violations. These municipal courts may order fines, 
community service, and even commitment, but without the protections of juvenile court. City 
budgets depend on revenue from fines and fees, which can lead to over-reliance and over-
enforcement. This practice particularly affects low-income persons and communities of color and 
can result in harsh penalties for failure to pay. The report identifies some states’ modest reform 
efforts, but recommends limiting youth contact with municipal courts through free diversion 
programs. 

  
Monetizing the Super-Predator 
Ahmed Lavalais, 81 OHIO ST. L.J. 983 (2020). 
 

The purpose of this article is to demonstrate how race influences monetary sanctioning practices 
in the juvenile legal system. Bringing in sociology, social psychology, and critical race theory, the 
note illustrates how racialized judgment of Black youth, families, and communities impact 
sanctioning decisions. Further, the author break downs the racial history of juvenile court and 
how the modern system continues to uphold these racialized practices. Lastly, the article pulls 
from historical narratives and empirical studies on implicit biases within the courtroom to bring 
to light how courts might employ monetary sanctioning in furtherance of institutional racial 
biases. 

  

https://jlc.org/sites/default/files/attachments/2021-02/Municpal%20Fines_Final.pdf
https://kb.osu.edu/bitstream/handle/1811/92362/OSLJ_V81N6_0983.pdf?sequence=1&isAllowed=y
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IV. COVID-19   
 
COVID-19 & Due Process 
 
Defense Attorneys Are the Best Line of Defense Against the Covid-19 Pandemic for Incarcerated People  
Chiquisha R. Robinson, CRIM. JUST. at 32 (2020). 
 

This column, written by an attorney for the Public Defender Service for the District of Columbia, 
aims to equip defenders with the tools and resources necessary to protect incarcerated clients 
from COVID-19 and its implications. The article outlines several recommendations to serve as a 
starting point for defense attorneys to safeguard their clients' health during the pandemic and to 
make long-lasting change, so that resulting system improvements outlive the pandemic. 

 
Due Process in the Time of COVID-19 
NAT’L JUV. DEF. CTR., (2021). 
 

This report discusses how youth defenders responded to the unique challenges presented by the 
COVID-19 pandemic. As first responders, defenders often risked their own health and safety to 
meet their obligations to their clients, while many youth in facilities struggled with the mental toll 
of isolation and lack of access to their families, the anxiety of having insufficient masks and 
cleaning supplies, and the stress of potential COVID infection. Lack of access to devices or internet 
and lack of “technological savvy” made it difficult for youth to attend hearings, receive needed 
services, and communicate with their defenders. Technology-based communications inhibited 
rapport-building and confidentiality between youth clients and their defenders and prevented 
defenders from interacting with and guiding their clients during hearings. In addition, the endless 
delays of court proceedings affected defenders’ decisions to pursue trials and clients’ decisions to 
take pleas. Moreover, “[t]he pandemic magnifie[d] all the problems that were already there,” in 
terms of racial and ethnic disparities and the punitive nature of detention. 

 
COVID-19 & Incarcerated Youth 
 
The Impact of COVID-19 on Youth Justice in Wisconsin: What Does it Tell Us About the Future of the 
System? 
Ann McCullough & Erica Nelson, KIDS FORWARD (2021). 
 

This report examines the Wisconsin juvenile legal system’s response to the pandemic and its 
emphasis on restricting the use of secure custody. The report notes that diverting youth from the 
system is a key factor in reducing racial disparities. The data collected shows that the majority of 
stakeholders believes the emergency measures facilitated stakeholders’ ability to overcome 
hurdles that typically stalemate efforts to decrease the use of confinement. Qualitative data 
indicates that most stakeholders are in support of sustaining the decrease. 

 
Incarcerated Youth and Covid-19: Notes from the Field 
Laura Cohen, 72 RUTGERS U.L. REV. 1475 (2021). 
 

This piece relays first-hand notes and reports of COVID-19’s impact on youth in detention centers 
and state and local jails and prisons. The notes review the ongoing efforts and actions—or lack 

https://www.americanbar.org/groups/criminal_justice/publications/criminal-justice-magazine/2020/fall/defense-attorneys-best-line-defense-against-covid-19-pandemic-incarcerated-people/
https://njdc.info/wp-content/uploads/Due-Process-in-the-Time-of-COVID-19.pdf
https://kidsforward.org/pressroom-page/report-shows-implementation-of-covid-19-prevention-protocols-also-safely-reduces-number-of-wisconsin-youth-in-custody/
https://kidsforward.org/pressroom-page/report-shows-implementation-of-covid-19-prevention-protocols-also-safely-reduces-number-of-wisconsin-youth-in-custody/
https://poseidon01.ssrn.com/delivery.php?ID=264110083004121108003108126029105126046015033002001029031097072103031018090092003091027055001103025062017091097016099074120111044000006035020001121013021007022119070001018095066094114082022096090000126008027111003083076069067108100101122091125074077002&EXT=pdf&INDEX=TRUE
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thereof—of states to address the disparate impact of the virus on those detained and 
incarcerated. Considering its findings and fellow case studies, the note pushes for further 
legislative reform and advocates accelerating specific reforms to address the ongoing disparate 
impacts of COVID-19 on youth of color in detention centers. 

 
Lessons from Disaster: Assessing the COVID- 19 Response in Youth Jails & Prisons 
Madalyn K. Wasilczuk, 2 ARIZ. ST. L.J. ONLINE 221 (2021). 
 

This paper assesses Covid-19 pandemic responses of jails and prisons across the country. It 
focuses on the approximately 48,000 children confined away from home, about 20 percent of 
whom are held pre-adjudication. The author notes the importance of the pandemic being framed 
as a “disaster,” akin to a natural disaster such as Hurricane Katrina. The author argues that the 
“juvenile legal system’s response to the coronavirus pandemic fails children by ignoring their 
unique developmental needs and the trauma of confinement during disaster.” It argues that the 
“legal system has ignored the long-term effects of environmental risk factors intensified by the 
system’s pandemic response in ways that violate confined youths’ Eighth and Fourteenth 
Amendment rights.” 

 
No Exit: How Litigation Failed Incarcerated Youth During the Covid-19 Pandemic 
Marsha Levick, 93 TEMP. L. REV. 489 (2020). 
 

This essay notes that during the Covid-19 pandemic, hundreds of thousands of incarcerated 
individuals, including youth, were trapped in highly contagious, congregate-care correctional 
facilities that exponentially increased their risk of infection. To protect these incarcerated 
populations from the spread of COVID-19 and the loss of treatment, education, and other 
programming opportunities, advocates for youth filed litigation in several jurisdictions. The essay 
offers a snapshot of litigation youth brought to reduce populations in these facilities or to modify 
harmful institutional practices and policies during the COVID-19 pandemic. The essay concludes 
that the limitations of current constitutional jurisprudence do not adequately protect vulnerable 
populations during public health emergencies. 

 
Youth Justice Under the Coronavirus: Linking Public Health Protections with the Movement for 
Youth Decarceration 
Josh Rovner, THE SENT’G PROJECT (2020). 
 

This resource frames the movement for youth decarceration as a public health concern as 
exemplified during the COVID-19 pandemic. The report summarizes lessons learned through the 
first months of the pandemic, focusing on system responses to protect the safety and wellbeing 
of youth in the juvenile legal system while keeping the public informed. The resource notes that 
decreased admissions during the pandemic, alongside decisions to release youth at a higher rate 
than during ordinary times, buttress the long-standing case that youth incarceration is largely 
unnecessary. The resource concludes that jurisdictions must further reduce the number of 
incarcerated youth. 

 
 
 

https://arizonastatelawjournal.org/wp-content/uploads/2021/01/Wasilczuk-Final-1.pdf
https://www.templelawreview.org/article/no-exit-how-litigation-failed-incarcerated-youth-during-the-covid-19-pandemic/
https://www.sentencingproject.org/publications/youth-justice-under-the-coronavirus-linking-public-health-protections-with-the-movement-for-youth-decarceration/
https://www.sentencingproject.org/publications/youth-justice-under-the-coronavirus-linking-public-health-protections-with-the-movement-for-youth-decarceration/
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COVID-19 & its Long-Term Impact on the Youth Legal System 
 
Reimagining Youth Justice: How the Dual Crises of COVID-19 and Racial Injustice Inform Judicial 
Policymaking and Reform 
Alysha Gagnon & Samahria Alpern, NAT’L COUNCIL OF JUV. & FAM. CT. JUDGES (2021). 
 

This article details the current racial justice and COVID crises affecting system-involved youth. The 
aftermath of the pandemic will require juvenile court systems to address case backlogs, trauma, 
and racial disparities worsened by COVID. The article describes COVID-related operational 
changes made to court systems in New York and Georgia. Based on research and interviews with 
two judges, the authors recommend that judges foster procedural justice through courtroom 
policies, consider systemic issues like race and poverty, and focus on building empathetic 
relationships with community service systems and youth and families who are likely experiencing 
trauma. Judges may also consider how the physical space of the courtroom affects power 
dynamics and ensures access to technology while in virtual space. The authors highlight that 
judges should use discretion where appropriate, reduce reliance on detention, and take 
advantage of recent data to push for policy reforms. Finally, judges should work to collaborate 
consistently with other system actors and educate themselves and others. 

 
Unmasked: Impacts of Pandemic Policing   
Pascal Emmer et al., CMTY. RES. HUB (2020).  
 

This resource notes that the health disparities in communities of color due to structural racism 
and environmental racism are historic. Equally historic is the exacerbation of racialized health 
disparities when policing and surveillance are increased. The COVID-19 pandemic resulted in a 
convergence of policing and public health surveillance which, in turn, resulted in increased 
criminalization and harm to communities of color. This resource provides a response to track and 
challenge pandemic-related policing. 

 

COVID-19 & the Use of Virtual Communications in Legal Proceedings 
 
E.P. v. Superior Court of Yolo County  
273 Cal. Rptr. 3d 268 (Cal. Ct. App. 2020).   
 

E.P., a minor, filed a motion to physically appear in front of a judge in juvenile court. The superior 
court denied his motion, and E.P. appealed, claiming that the court’s decision and temporary 
COVID rules conflicted with state law and emergency rules. The appellate court found that the 
superior court erred in denying the motion, because the California code and emergency rules 
established that children have a right to be physically present in the courtroom at their juvenile 
proceedings, unless they waive that right, and that children must consent to remote juvenile 
proceedings. 
 
 
 
 

 

https://onlinelibrary.wiley.com/doi/epdf/10.1111/jfcj.12196
https://onlinelibrary.wiley.com/doi/epdf/10.1111/jfcj.12196
https://communityresourcehub.org/resources/unmasked-impacts-of-pandemic-policing/
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How Video Changes the Conversation: Social Science Research on Communication Over Video and 
Implications for the Criminal Courtroom   
Lisa B. Vavonese et al., CTR. FOR CT. INNOVATION (2020).  
 

This report examines the widespread adoption of video conferencing technology in courtrooms 
in almost every jurisdiction in the country in response to the public health crisis that began in 
2020. The report analyzes outcomes for defendants who appear by video compared to those who 
appear in person. The article concludes that it is not possible to achieve the same level of effective 
communication via video as with in-person interactions. The article asserts that permanent use 
of video should not proceed without rigorous, in-depth research on how video may alter 
courtroom experiences and case outcomes, and that when the public health crisis subsides, courts 
should return to in-person appearances for all high-stakes criminal court proceedings. 

 
On the Trail of the "Virtual" Expert: Counsel's Guide for the Current Pandemic   
Eric Y. Drogin, CRIM. JUST. at 11 (2020).  
 

The article addresses COVID-19’s impact on expert testimony. Utilizing the term “virtual expert,” 
the piece explains that social distancing and other pandemic requirements moved most forensic 
assessment work and courtroom testimony online. The note explores the advantages and 
disadvantages of utilizing virtual platform for evaluative evidence. 

 
Remote Justice: Communication in the Virtual Courtroom   
CTR. FOR CT. INNOVATION & NAT’L LEGAL AID & DEF. ASS’N (2020).   
 

As courts consider whether to re-open for physical proceedings, this publication cautions against 
the continued use of virtual hearings. Social science research shows that non-verbal 
communication like eye contact, body language, and tone of voice do not translate well over 
video. Plus, people perceive others over video differently than they do in person: they may be less 
empathetic, and they may view others as less likeable, intelligent, or engaged. Relationships take 
longer to develop over virtual means, and people may be distracted by self-consciousness seeing 
themselves on video. In virtual courtroom settings, judges may impose higher bail amounts, 
judges have less control over the courtroom, witnesses are seen as less credible, and many 
defendants experience language barrier issues. The publication recommends more research into 
the impact of video proceedings and that “all high-stakes criminal court appearances should 
resume in-person, particularly when an individual’s liberty is at risk.” 

  

https://www.courtinnovation.org/publications/video-changes-conversation-social-science-research-communication
https://www.courtinnovation.org/publications/video-changes-conversation-social-science-research-communication
https://www.americanbar.org/groups/criminal_justice/publications/criminal-justice-magazine/2020/fall/on-trail-virtual-expert-counsels-guide-current-pandemic/
https://www.courtinnovation.org/sites/default/files/media/documents/2020-11/Summary_RemoteJustice_11192020.pdf
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V. Defense Systems 
 
Advancing Youth Justice: An Assessment of Access to and Quality of Juvenile Defense Counsel in 
Oregon 
NAT’L JUV. DEF. CTR., (2020).   
   

This state assessment of access to and quality of representation for youth in Oregon is part of 
NJDC’s nationwide effort to systematically review and educate stakeholders about the 
requirements of defense counsel in delinquency proceedings. The assessment found that while 
Oregon’s public defense system has adopted minimum qualifications and best practices for those 
representing young people in delinquency cases, it does not provide oversight or enforcement. 
The report also notes promising practices in Oregon that the state can build from to improve its 
youth defense system and better protect youth rights and offers recommendations to improve 
youth defense. 

 
Court-Appointment Compensation and Rural Access to Justice 
Hannah Haksgaard, 14 U. ST. THOMAS J.L. & PUB. POL'Y 88 (2020).   
 

This article addresses how low hourly rates paid to court-appointed lawyers impact access to 
justice and quality of court-appointed representation. This impact is heightened in rural areas, 
where there are frequently shortages of lawyers. The article suggests several policy solutions to 
address this public-interest issue. 

 
Holistic Representation in Juvenile Defense: An Evaluation of a Multidisciplinary Children’s Defense 
Team  
Stephen Phillippi et al., 39 BEHAV. SCI. & THE LAW., 65 (2021).  
 

This report describes the results of an evaluation of Louisiana Center for Children’s Rights (LCCR) 
Children’s Defense Team model, a holistic youth defense model. Findings indicate that holistic 
defense was significantly associated with improved outcomes among youth clients, including 
increased mental health assessments resulting in treatment, increased employment and 
educational attainment, and decreased odds of recidivism. Favorable court or dispositional 
outcomes, including lower adjudication and early termination from custody, were also reported.  

 
If Only I Had Known: The Challenges of Representation 
Jenny E. Carroll, 89 FORDHAM L. REV. 2447 (2021)    
 

This essay is a first-person narrative on the challenges of representation by a public defender. 
The author discusses the challenges of representation within the current framework of our legal 
system, the impact representation has on the mental health of public defenders, and the aspiring 
possibility of centralizing the public defender’s role as an advocate in the criminal justice system 
and revisiting the definition of legal representation. This piece is offered to encourage the sharing 
of experiences of challenging components for representation for public defenders. 

 
 
 
 

https://njdc.info/wp-content/uploads/Oregon-Assessment-Web.pdf
https://njdc.info/wp-content/uploads/Oregon-Assessment-Web.pdf
https://ir.stthomas.edu/cgi/viewcontent.cgi?article=1141&context=ustjlpp
https://pubmed.ncbi.nlm.nih.gov/33548155/
https://pubmed.ncbi.nlm.nih.gov/33548155/
https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=5859&context=flr
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Limited Justice: An Assessment of Access to and Quality of Juvenile Defense Counsel in Kansas 
NAT’L JUV. DEF. CTR. (2020).    
 

This state assessment of access to and quality of representation for youth in Kansas is part of 
NJDC’s nationwide effort to systematically review and educate stakeholders regarding the 
requirements of defense counsel in delinquency proceedings. The report notes that while Kansas 
has succeeded in ensuring that nearly every youth who faces charges in delinquency court is 
represented by counsel at most stages of the proceedings, the quality of defense young people 
receive far too often does not fulfill constitutional obligations, meet national standards, or satisfy 
professional responsibility requirements. The report also notes promising practices in Kansas the 
state can build from to improve its youth defense system and better protect youth rights and 
offers recommendations to improve youth defense. 

 
Overdue for Justice: An Assessment of Access to and Quality of Juvenile Defense Counsel in Michigan 
NAT’L JUV. DEF. CTR. (2020).    
 

This state assessment of access to and quality of representation for youth in Michigan is part of 
NJDC’s nationwide effort to systematically review and educate stakeholders about the 
requirements of defense counsel in delinquency proceedings. The report notes that Michigan is 
working to improve its adult criminal defense system but finds that “juvenile defense practices 
are not subject to any state standards, receive no state funding, and have no consistent 
monitoring or enforcement in place to ensure youth receive effective counsel at all critical stages.” 
As a result, youth defense lawyers often lack sufficient training, compensation, supervision, and 
other resources to ensure effective representation. The report also notes promising practices in 
Michigan the state can build from to improve its youth defense system and better protect youth 
rights and offers recommendations for state- and local-level actions to improve youth defense. 

 
Undervalued: An Assessment of Access to and Quality of Juvenile Defense Counsel in New Hampshire 
NAT’L JUV. DEF. CTR. (2020).  
 

This state assessment of access to and quality of representation for youth in New Hampshire is 
part of NJDC’s nationwide effort to systematically review and educate stakeholders about the 
requirements of defense counsel in delinquency proceedings. The assessment found that an 
absence of dedicated youth defense practitioners in New Hampshire leads to many youth waiving 
their rights and facing long-term consequences. Nearly every aspect of the defense system is set 
up to devalue delinquency cases. The report also notes promising practices in New Hampshire the 
state can build from to improve its youth defense system and better protect youth rights and 
offers recommendations to improve youth defense. 

 
Structuring the Public Defender 
Irene Oritseweyinmi Joe, 106 IOWA L. REV. 113 (2020).   
 

This article explores the conflicts of interest that arise when public defender offices are contained 
within any of the three branches of state government due to each entity’s different goals. Similar 
problems exist even if the office is not housed under any branch, and instead is delegated to local 
governments. The author provides an exhaustive breakdown of states’ structure of public defense 
services and the associated funding mechanisms and responses to caseload concerns, 
recommending the use of state legislative appropriations for funding and a state commission or 

https://njdc.info/our-work/juvenile-indigent-defense-assessments/kansas-assessment/
https://njdc.info/our-work/juvenile-indigent-defense-assessments/michigan-assessment/
https://njdc.info/our-work/juvenile-indigent-defense-assessments/newhampshire-assessment/
https://ilr.law.uiowa.edu/print/volume-106/structuring-the-public-defender/
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board for relief from overwhelming caseloads. The piece asserts that placing the public defender 
office within the executive branch is the best way to ensure stable funding, but proposes 
safeguards to minimize conflicts. 
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VI. Detention & Corrections 
 
California’s County Juvenile Lockups: Expensive, Overutilized, and Unaccountable   
Rhiannon Bronstein et al., PAC. JUV. DEF. CTR., (2020).  
 

This report examines incarceration in California at the county level and contextualizes carceral 
practices within the risks and costs associated with the confinement of youth in locked 
correctional facilities. The report concludes that county-level locked commitments must end as 
we know them, that more effective alternatives must be developed, and that the state must pay 
greater attention to what is happening in county programs. 

 
Electronic Monitoring of Youth in the California Juvenile Justice System: Additional Data   
Catherine Crump & Amisha Gandhi, U.C. BERKELEY, SCH. OF L. (2020).   
 

This report is a continuation of an earlier report that detailed the strict requirements young 
people on electronic monitoring (EM) must follow in California. This report sought to answer five 
questions: how many counties use EM for youth, how many individual youth were put on EM in 
each county, whether counties use GPS or radio technology, whether counties with GPS 
technology use it beyond enforcing house arrest, and whether counties share EM information 
with law enforcement agencies and under what circumstances. The authors found that most 
counties use EM in their juvenile systems, most use GPS systems, and most that use GPS use it 
exclusively to monitor house arrest. In addition, most counties with EM programs share data with 
law enforcement, typically on a case-by-case basis. 

  
Sticker Shock 2020: The Cost of Youth Incarceration   
JUST. POL’Y INST., (2020).  
 

This report analyzes the increase in state spending for youth incarceration despite falling 
incarceration rates. Even if facilities are under capacity, states must still pay for staff and 
maintenance. In addition, placing youth in solitary confinement is more expensive than in the 
general population, and costs for individualized programming and treatment for youth can be 
significant. The report asserts that closing a facility altogether can have a meaningful impact on a 
state’s budget, explains how community-based alternatives can lead to lower recidivism rates, 
and examines the collateral consequences of youth confinement, including lower educational 
attainment, lower employment and wage attainment, and worse physical and mental health. The 
publication includes four key recommendations: to reduce spending on confinement and invest 
in community programs, improve the treatment of children still in secure facilities, establish a 
race-conscious system to address disparities, and remove barriers to achieve reduced reliance on 
confinement. 

  

https://www.pjdc.org/wp-content/uploads/Californias-County-Juvenile-Lockups-November-2020-Final.pdf
https://www.law.berkeley.edu/wp-content/uploads/2020/11/Samuelson-Electronic-Monitoring-Youth-California-Addl-Data-11_2020.pdf
http://www.justicepolicy.org/uploads/justicepolicy/documents/Sticker_Shock_2020.pdf
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VII. Disposition & Sentencing 
 
In the Matter of Jaydin R.   
190 A.D.3d 745, 135 N.Y.S.3d 876 (2021).   
 

The appellant was charged with acts that, if committed by an adult, would have amounted to 
making a terroristic threat, which he denied making. The Family Court adjudicated the appellant 
delinquent and conditionally discharged him for one year. Following the expiration of disposition, 
the youth appealed the determination adjudicating him delinquent, arguing that the evidence 
was legally insufficient to support the fact-finding determination because the agency failed to 
present any evidence to support the intent element of the crime. The Supreme Court held that 
the appellant’s general motion to dismiss was not specific to the error raised and therefore failed 
to preserve appellate review. However, the Court did agree that the agency presentation of 
evidence was legally insufficient to support an act that, if committed by an adult, would constitute 
a terroristic threat. The Court reversed the Family Court’s fact-finding and disposition and 
dismissed the petition as a matter of discretion in the interest of justice. 

 
The Retroactive Application of Justice: Using Prosecutorial Discretion to Correct Sentences That No 
Longer Serve a Valid Purpose  
Jennifer Smith & Jeremiah Bourgeois, 19 SEATTLE J. FOR SOC. JUST. 409 (2021).    
 

A 2020 Washington law allows prosecutors to ask courts to reduce a person’s sentence if the 
punishment is no longer in the interest of justice. The authors discuss how the Sentencing Reform 
Act and other state legislative changes like three-strikes statutes, mandatory sentence 
enhancements for armed felonies, increased offender scores, and youth transfer to adult courts 
have restricted judicial discretion, prioritized retribution over rehabilitation, and encouraged long 
or life sentences. These sentences present several issues, including the overall cost of 
incarceration and cost of housing elderly inmates, racial disparities, and lack of restorative 
justice. The article provides two examples of young men who were given decades-long sentences 
after being convicted of serious crimes who became models of rehabilitation. The article explains 
that although some people have recourse through clemency or Miller resentencings, most 
individuals  who are incarcerated have no means of early release. Therefore, the authors urge 
prosecutors to utilize the new law to promote justice. 

 
A Second Look at Injustice 
Nazgol Ghandnoosh, THE SENT’G PROJECT (2021).  
 

This report argues that to end mass incarceration and the associated racial disparities stemming 
from tough-on-crime legislation at both the federal and state levels, we must adopt “second look 
reforms” like legislation, sentence review units, and expanded parole eligibility to reconsider long 
sentences. Long prison sentences do not promote public safety because most people age out of 
criminal activity throughout adulthood, and those released from decades-long imprisonment 
have very low recidivism rates. Long sentences have little deterrent effect and are expensive, 
while preventative efforts are underfunded. Incarcerating older people also presents additional 
financial demands. Moreover, punishment alone is generally insufficient justice for the victims. 
Many states have initiated second-look reforms, and this report provides extensive discussion of 
three approaches—from California, DC, and New York—that provide a pathway to resentencing. 

https://www.sentencingproject.org/publications/a-second-look-at-injustice/
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DC’s legislation is geared toward sentencing reforms for youth, or “emerging adults.” The 
Sentencing Project recommends both front-end reform of sentencing laws and practices, as well 
as back-end second-look review processes to end mass incarceration. 
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VIII. Diversion 
 

An Evaluation of Ohio’s Behavioral Health/Juvenile Justice (BHJJ) Initiative   
Fredrick Butcher et al., BEGUN CTR. FOR VIOLENCE PREVENTION RSCH. & EDUC. (2020).    
 

Ohio’s BHJJ Initiative was created to address the behavioral needs of young people in the juvenile 
legal system- in the community instead of in facilities. Youth mental health diversion programs, 
like BHJJ, allow children to get the treatment they need in the community while remaining on 
probation rather than incarcerated. Each participating county in the state must use evidence-
based treatments, but the counties may define their own protocols according to their needs. The 
report gives a description of each county’s program and provides extensive findings on the data 
collected from each county and the state overall, focusing on demographic characteristics; 
parent/caregiver information; educational information, such as academic performance and 
attendance; previous mental and behavioral health diagnoses and treatment, current health 
problems, trauma symptoms, substance use, and changes in problem severity and functioning 
after intervention; victimization and delinquency; resiliency characteristics including self-efficacy, 
self-awareness, and empathy; information about termination of the program; and recidivism 
information. The report also includes qualitative data in the form of “success stories” to exemplify 
the program’s success in the participating counties. 

 
Assessing Juvenile Diversion Reforms in Kentucky  
Samantha Harvell et al., THE URB. INST. (2020).   
 

A 2014 bill enhanced Kentucky’s pre-court diversion program, mandating that youth charged 
with misdemeanors for the first time be offered diversion, and allowing youth charged with 
felonies for the first time an opportunity for diversion. Eligibility for the Court Designated Worker 
program, which allows youth to avoid being formally charged at all, was also expanded. The 
legislation also limited how long youth could remain in out-of-home placements or on community 
supervision, required risk and needs assessments and graduated responses, and established 
Family Accountability, Intervention, and Response (FAIR) teams in each district to provide case 
management services and help youth adhere to diversion requirements. Analyzing data from 
2010–2019, the Urban Institute found that these reforms increased youth diversion across all 
charges (status, misdemeanor, felony), resulted in fewer formal court referrals, and promoted 
high rates of diversion completion without affecting recidivism. However, some racial disparities 
persisted, though the gap in diversion rates between Black and white youth narrowed. The report 
also notes that the proportion of school-related charges increased since the bill was passed, but 
diversion and successful completion of diversion for these charges also increased. 

 
Expand the Use of Diversion from the Juvenile Justice System  
THE ANNIE E. CASEY FOUND. (2020).   
 

This report presents statistics that highlight how arresting and formally processing youth 
significantly increases the likelihood of rearrest, does not reduce crime, and decreases later 
success in school and work. Young people who are not diverted are more likely to drop out of or 
be suspended from school, less likely to enroll in higher education, and more likely to have 
reduced employment. Many formally processed cases involve youth who are “low risk,” but low-
risk youth who are diverted from formal court processes or probation have lower reoffending 

https://case.edu/socialwork/begun/sites/case.edu.begun/files/2020-11/Statewide%20and%20County%20BHJJ%20Evaluation%20Reports%202019.pdf
https://www.urban.org/sites/default/files/publication/102853/assessing-juvenile-diversion-reforms-in-kentucky_0_0.pdf
https://assets.aecf.org/m/resourcedoc/aecf-expandtheuseofdiversion-2020.pdf
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rates. Moreover, youth of color are diverted from court less than white youth. White children who 
are charged with offenses against a person are more likely to be diverted than Black children 
charged with offenses against public order. Additionally, complicated laws around privacy of 
juvenile records render young people’s information vulnerable to exposure, which can impact 
their access to higher education and employment. 

 
Individual Characteristics and Community Context in Decisions to Divert or Arrest   
Melissa R. Nadel et. al., 55 LAW & SOC'Y REV. 320 (2021).   
 

This case study aims to identify and assess the determinants of the civil citation–prearrest  
diversion program in Florida. The study reviews the civil citation program and current research 
and findings. The goal is to add to the little research on the program’s implementation and 
outcomes, despite the alternative being adopted in several states and communities. The 
assessment concludes with implications for future research, theory, and policy recommendations 
moving forward. 
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IX. Educational Issues: School Discipline, School Policing, & the School-
to-Prison Pipeline  
 
Mahanoy Area School District v. B.L.  
141 S. Ct. 2038 (2021).  
 

In this case, a high school student was prevented from making the varsity cheerleading team due 
to posting, while off campus, two pictures to social media that used vulgar language and 
expressed frustration with the team. The Supreme Court held that public schools may have a 
special interest in regulating some off-campus free speech, but the school did not establish a 
special interest that was sufficient to overcome the student’s interest in freedom of expression. 

 
Are Effects of School Resource Officers Moderated by Student Race and Ethnicity?   
Scott Crosse et al., CRIME & DELINQ. (2021).   
 

The authors explain that hiring school resource officers (SROs) has been the main reaction to 
school violence, in addition to implementing zero-tolerance policies and exclusionary responses 
like suspensions and expulsions. Having SROs means children are more likely to face punitive 
responses and criminal repercussions. These sanctions affect the youth’s academic performance 
and likelihood of reoffending, and disproportionately affect children of color. SROs are more often 
used in schools located in urban, low-income communities, and often use harsher surveillance 
and enforcement practices, leading to greater levels of reported crime. Moreover, implicit biases 
may lead an SRO to treat non-white students as more problematic than white students, which can 
increase misbehavior. This study assessed whether the race or ethnicity of students (Black, 
Hispanic, or white) affected SRO staffing and response to school crime (intervention), finding that 
“the mean number of offenses or actions increased for Black and Hispanic students at the 
treatment schools after the SRO intervention, and decreased for Black and Hispanic students at 
the comparison schools, as well as for White students at both the treatment and comparison 
schools.” 

 
Arrested Learning: A survey of youth experiences of police and security at school  
Kate Hamaji & Kate Terenzi, CTR. FOR POPULAR DEMOCRACY (2021).    
 

This report focuses on the school-to-prison-and-deportation pipeline that funnels youth of color, 
immigrant youth, LGBTQIA youth, and youth with disabilities into the legal system. Four local 
organizations conducted in-depth surveys with youth in Nevada, New Jersey, New York, and 
Oregon about police and security in their schools. These surveys found that these entities do not 
make students feel safe, and that some students feel targeted by police because of their identity. 
The surveys showed that police sometimes bully, abuse, or sexually harass students, interfere 
with students’ learning, invade students’ bodily autonomy through searches or restraints, and 
force students into the legal system. Students are also regularly surrounded by police, which can 
have adverse consequences on mental wellbeing, particularly for youth of color. Students living 
in communities of color are also more likely to have metal detectors in their schools, be searched 
or patted down, and have belongings taken. Most students reported that they wanted police to 
be removed from their schools and be replaced with college-readiness programs, mental health 
supports, and safe spaces to be with friends. The authors provide a national summary of the 
findings and localized findings from the four participating states. The report stresses the need to 

https://www.supremecourt.gov/opinions/20pdf/20-255_g3bi.pdf
https://journals.sagepub.com/doi/abs/10.1177/0011128721999346
https://www.populardemocracy.org/sites/default/files/Police-Free%2BSchools%2BFinal%2BV4%2B%281%29.pdf
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establish police-free schools, end school militarization and surveillance, and build a liberatory 
education system. The report also provides specific recommendations for each state. 

 
The Cost of School Policing: What Florida's students have paid for a pretense of security 
ACLU FLA. (2020). 
 

This report highlights the need for Florida lawmakers to repeal the mandate for police in school 
districts and stop the push for armed personnel in this environment, based on the alarming rates 
of over-policing and the resulting impacts on students. In addition, the report includes necessary 
recommendations for legislative and policy reform for Florida's public schools. 

 
The Expanding Presence of Law Enforcement in Florida Schools 
F. Chris Curran, UF EDUC. POL’Y RES. CTR. (2020). 
 

This report presents findings from a Florida-wide analysis of the state’s law enforcement presence 
in public schools. The data is pulled from the 2014-15 through 2018-19 academic years to 
examine the presence of law enforcement and the number of outcomes reported to the state 
concerning behavioral incidents, school arrests, and exclusionary discipline. The research findings 
reveal that the increase in law enforcement presence in schools due to the Stoneman Douglas 
High School Public Safety Act correlated with an increase in the number of incidents reported to 
law enforcement and school arrests. The report suggests reconsidering law enforcement's 
presence in schools and other ways to minimize the criminalization of youth in schools. 

 
Fail: School Policing in Massachusetts 
CITIZENS FOR JUV. JUST. (2020). 
 

Stationing police in schools does not protect students from violence, but it does cause significant 
harm to students, especially students of color. This article distills decades of research on the 
outcomes of placing police in schools and makes specific recommendations to end policing in 
schools and support more effective means of promoting safety. The report concludes that: police 
misuse and abuse of power against students and youth is a problem in Massachusetts, as it is 
elsewhere in the country; there is no compelling evidence that police make schools safer; police 
presence in schools increases arrests for low-level offending; Black and brown students and 
students with disabilities are disproportionately targeted for arrest; the presence of, and 
interactions with, police hinders student achievement and harms their mental health; and the 
placement of police in schools has a detrimental impact on school climate. 

  
From After-School Detention to the Detention Center: How Unconstitutional School-Disruption Laws 
Place Children at Risk of Prosecution for “Speech Crimes” 
Frank LoMonte & Ann Marie Tamburro, 25 LEWIS & CLARK L. REV. 1 (2021). 
 

This article examines the constitutionality of statutes across the country that justify detention, 
search, and arrest based on a host of vague and subjective “speech crimes,” with a particular focus 
on the most subjective of all school-based offenses: “disruption.” The authors conclude that 
Supreme Court clarification is desperately needed to curb the potential that vague, overbroad 
laws will be applied subjectively against students of color and those voicing contrarian criticism 
of their schools. Clarification is especially overdue at a time of renewed youth activism, as young 

https://www.aclufl.org/en/publications/cost-school-policing
https://education.ufl.edu/eprc/2020/09/02/research-report-the-expanding-presence-of-law-enforcement-in-florida-schools/
https://www.cfjj.org/policing-in-schools
https://law.lclark.edu/live/files/31603-5-lomonte-tamburro-article-251pdf
https://law.lclark.edu/live/files/31603-5-lomonte-tamburro-article-251pdf
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people engage in peaceful political protests that, under the most extreme state “disruption” 
statutes, could constitute grounds for arrest. 

 
The Increasingly Covert and Invasive Surveillance Of Students And Its Visible Role In The School-to-prison 
Pipeline 
Andy Froelich, 40 CHILD. LEGAL RTS. J. 118 (2020). 
 

The role and presence of police officers in schools has become an increasingly controversial and 
problematic issue in communities throughout the United States, particularly in Chicago public 
schools. This article explores how school districts use covert and invasive surveillance methods 
like social media monitoring, school-issued device monitoring, and predictive analytics, as well as 
the eyes and ears of police officers inside school buildings. The article argues that enhanced 
student monitoring will increase the prevalence of the school-to-prison pipeline, which 
disproportionately affects students of color and students with disabilities. The article focuses on 
Chicago as a model of how these invasive surveillance practices fuel the school-to-prison pipeline, 
rather than reduce crime and gun violence. The article analyzes how the Supreme Court's Fourth 
Amendment jurisprudence applies to these forms of surveillance and argues that invasive 
surveillance technology in schools should be held to the higher standard of privacy under Riley. 
The article suggests one overarching alternative method to better serving the goals of school 
safety: improving mental health resources in schools. 

  
Police-Free Schools 
NAT’L JUV. JUST. NETWORK (2021). 
 

This resource profiles several jurisdictions that recently removed police from schools and details 
both how communities were able to wage successful campaigns and the types of resources 
schools have implemented in place of law enforcement. The resource notes that policing in 
schools is inherently racist and explores safer alternatives. 

  
Rethinking the Role of the Juvenile Justice System: Improving Youth’s School Attendance and 
Educational Outcomes  
Josh Weber, COUNCIL OF STATE GOV'TS JUST. CTR., (2020).  
 

This brief summarizes a research study conducted by The Council of State Governments (CSG) 
Justice Center on the impact of juvenile justice system involvement on school attendance in South 
Carolina. The brief examines whether an arrest, court involvement, and probation had any 
positive impact on young people’s educational success. The study revealed that the school 
attendance of youth involved in the juvenile legal system in South Carolina worsened; they missed 
five more days of school on average than they had in the year before their system involvement. 
Young people who received court oversight and the threat of further sanctions specifically 
designed to get them to attend school did not experience any improvements in their attendance 
compared to their peers. The study also raises questions about whether some schools’ policies 
and practices actually make it harder for system-involved youth to engage and succeed in school. 
Some schools in South Carolina, and in other communities across the country, take punitive 
measures when young people become involved with the legal system, including barring them 
from attending in-person classes, automatically suspending or expelling them, and requiring them 

https://heinonline.org/HOL/LandingPage?handle=hein.journals/clrj40&div=16&id=&page=
https://heinonline.org/HOL/LandingPage?handle=hein.journals/clrj40&div=16&id=&page=
https://njjn.org/uploads/digital-library/Police-Free%20School%20Final_July2021.pdf
https://csgjusticecenter.org/publications/rethinking-the-role-of-the-juvenile-justice-system-improving-youths-school-attendance-and-educational-outcomes/
https://csgjusticecenter.org/publications/rethinking-the-role-of-the-juvenile-justice-system-improving-youths-school-attendance-and-educational-outcomes/
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to attend alternative schools. The study found that these approaches make it harder for youth to 
stay connected to the positive adults, peers, and activities that are critical to successful education. 

 
School “Safety” Measures Jump Constitutional Guardrails 
Maryam Ahranjani, 44 SEATTLE U. L. REV. 273 (2021). 
 

This article asserts that the Black Lives Matter, #DefundthePolice, #abolishthepolice, and 
#DefundSchoolPolice movements spotlight how the prisonization of public schools leads to the 
mistreatment of children, particularly children with disabilities, boys, Black and brown children, 
and low-income children. The article posits that schools engaging in prisonization practices violate 
the Fourth, Fifth, Eighth, and Fourteenth Amendment rights of children to be free from 
unreasonable search and seizure, compelled self-incrimination, cruel and unusual punishment, 
and discrimination based on a protected status such as race and gender. 

 
A Tale of Two Crises: Assessing the Impact of Exclusionary School Policies on Students During a State of 
Emergency 
Megan Helton, Note, 50 J.L. & EDUC. 156 (2021). 
 

This note discusses the school-to-prison pipeline in the context of a state of emergency. Since the 
switch to remote learning in March 2020, schools have been using exclusionary discipline and 
police referrals for minor violations of schools’ COVID policies. Schools that retained in-person 
instruction similarly implemented new rules and regulations. In addition, families of color and 
low-income families struggle with the digital and technological divide made apparent by remote 
education, which has increased truancy rates. The author likens the COVID pandemic to 
Hurricane Katrina, explaining that both disasters led to widespread school closures that prompted 
chronic absenteeism and harsher discipline. Drawing on the lessons learned from Katrina, this 
note recommends that schools avoid zero-tolerance policies, focus on individualized discipline, 
and collect data on student achievement during online learning to target those who get off-track 
to minimize short- and long-term educational achievement gaps. 

   
  

https://heinonline.org/HOL/LandingPage?handle=hein.journals/sealr44&div=15&id=&page=
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X. Juvenile Legal System Reform 
 
2020 State Ratings on Human Rights Protections for Children in the U.S. Justice System 
HUM. RTS. FOR KIDS (2021). 
 

This report is the first national review and rating of each state’s performance related to protecting 
the human rights of youth in the justice system. The study examined 12 categories of law that are 
fundamental in forming a basic legal framework to protect the human rights of court-involved 
youth in measuring state performance: due process, minimum court age, maximum court age, life 
without parole, adult courts, mandatory minimum sentences, felony-murder rule, incarceration, 
solitary confinement, post-release supervision, release safety valve, and voting rights. The 
report’s findings reveal that most of the nation has made minimal to no effort to form this legal 
framework. The report intends to aid policymakers across the country to react in a way that 
changes the treatment of youth involved in the legal system. 

 
2020 Youth Policy Advances 
NAT’L JUV. JUST. NETWORK (2020). 
 

This report highlights the 2020 policy advances made for youth, including the foundation laid for 
further advances in 2021. The report raises awareness of national trends in youth advocacy that 
made notable gains in the past year. 

 
Addressing Child Mental Health by Creating a National Minimum Age for Juvenile Justice Jurisdiction 
Destiny G. Tolliver et al., J. AM. ACAD. CHILD. & ADOLESCENT PSYCHIATRY (2021). 
 

This article raises awareness and demonstrates the importance of a current movement to 
establish a national minimum age of juvenile justice jurisdiction—a set age below which a child 
cannot be prosecuted in juvenile court. The piece also calls for involvement and collaboration 
with child and adolescent psychiatrists within this movement as a critical tool for promoting racial 
equity and mental health for youth. The article illustrates numerous tools to equip child and 
adolescent psychiatrists to educate the fields of law and psychology on the psychosocial risks 
of early court involvement among youth and call out the racially driven impact, and the need for 
community support for youth with behavioral and social needs. 

 
An Abolitionist Horizon for (Police) Reform  
Amna Akbar, 108 CALIF. L. REV. 1781 (2020). 
 

This article argues that the only way to curb state violence is to shrink both the police and prison 
institutions. Reform efforts such as civilian review boards, community policing, procedural justice, 
more training and funding, indictments, and various tools and technologies are insufficient to 
restructure our stratified society. “The repair agenda implies the problem of policing is 
tertiary rather than fundamental, about governance rather than scale, and a departure rather 
than routine.” The author discusses how police violence is facilitated by our laws that allow for 
considerable discretion, which leads to racial and ethnic disparities. Police target marginalized 
groups, including people of color, low-income people, LGBTQ folks, and those with disabilities, 
perpetuating social inequality and placing blame on individuals, not structural problems. The 
reformist view that police are a social good for protection and safety ignores how violence is 

https://humanrightsforkids.org/national-state-ratings-report/
https://njjn.org/uploads/digital-library/2020%20Advances,%204.16.21%20(final).pdf
https://doi.org/10.1016/j.jaac.2021.02.019
https://www.californialawreview.org/print/abolitionist-horizon-police-reform/
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central to the policing institution and “the larger social, economic, and political contexts in which 
police have exercised that violence over time,” beginning with colonization and slavery. Rather 
than try to re-legitimize police or accept that they are inexorable, the author asserts that we 
should dismantle and divest from police forces and prison systems. The author also argues that 
we should create alternative responses to ensure greater state accountability and address social 
and economic issues like homelessness, substance use, mental illness, unemployment, and 
poverty, as well as to strengthen communities through “everyday abolition” and mutual aid. This 
article offers many examples of abolitionist campaigns and programs to combat the scale of police 
and prisons. 

 
Beyond “Children Are Different”: The Revolution In Juvenile Intake And Sentencing 
Josh Gupta-Kagan, 96 WASH. L. REV. 425 (2021). 
 

This article fills a gap in the academic literature, which has previously focused on recent reforms 
to criminal, not juvenile, court sentencing of children. The article identifies and analyzes an 
essential reform trend: legislation, recently enacted in at least eight states, which limits when 
children can be prosecuted rather than diverted, as well as limiting terms of incarceration and 
probation. Legislation in many jurisdictions also mandates that judges and prosecutors follow 
social science research demonstrating how overly punitive actions undermine rehabilitative goals. 
While these reforms provide important checks and balances on what are often the most 
important decisions in individual cases, this article argues that risk is mitigated by limitations on 
prosecutors’ leverage and that future reforms should include further checks on that leverage. 

 
Beyond the Hashtag: Making Black Lives Matter in New Jersey by Closing JMSF and Building a 
Community-Based System of Care 
N.J. INST. FOR SOC. JUST. (2020). 
 

This report details the disparate incarceration of Black youth in New Jersey - Black youth are 21 
times more likely to be locked up than white youth. It also focuses on the need to close the state’s 
youth prisons, including the Juvenile Medium Security Facility (JMSF), the most secure institution 
for boys. Similar in design to an adult facility, JMSF is punitive, not rehabilitative, and many 
children released from JMSF continue to reoffend. Youth prisons are also especially harmful for 
children with mental health needs, disabilities, or who have been involved with the child welfare 
system. Although the number of children in the facilities is decreasing, the state’s expenditures 
on youth prisons are increasing. This report argues that New Jersey should dedicate the money 
going toward youth prisons to a community-based continuum of care, which would provide 
prevention, intervention, diversion, and reentry services to children; restorative justice for 
accountability; and small, rehabilitative, community-based facilities for those children who 
cannot be treated at home for public safety reasons. The report also urges the state to pass a bill 
that would require closure deadlines and transition plans for youth facilities, prevent new prison 
construction, outline the development of youth rehabilitation centers, and appropriate funds for 
community-based youth services. 

 
 
 
 

https://www.law.uw.edu/wlr/print-edition/current-issue/vol-96/2/beyond-children-are-different-the-revolution-in-juvenile-intake-and-sentencing
https://d3n8a8pro7vhmx.cloudfront.net/njisj/pages/691/attachments/original/1603910940/Beyond_the_Hashtag_Final.pdf?1603910940
https://d3n8a8pro7vhmx.cloudfront.net/njisj/pages/691/attachments/original/1603910940/Beyond_the_Hashtag_Final.pdf?1603910940
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Bringing More Teens Home: Raising the Age Without Expanding Secure Confinement in the Youth Justice 
System 
Marcy Mistrett, THE SENT’G PROJECT (2021). 
 

This publication explains how in the 21st century, states have reassessed the way they run their 
youth legal systems and have implemented raise-the-age laws to bring children from the adult 
system back to youth court. Though these efforts were initially met with opposition, these laws 
do not significantly increase costs or crime and do not require states to build additional facilities 
to house youth. This report highlights how 11 states that raised the age generally saw declines in 
the use of their secure facilities. Raising the age can also alleviate racial and ethnic disparities by 
keeping young people in the youth system and reducing reliance on secure facilities. Strategies to 
implement raise the age laws include expanding diversion, improving the efficacy of probation, 
addressing youth mental health needs, reducing pretrial detention, funding community programs 
over facilities, complying with the Prison Rape Elimination Act (PREA), and improving youth justice 
systems’ resource management. The report recommends that states adopt a more rehabilitative 
approach to their justice systems by following developmental science and treating children like 
children, develop a community-based continuum of care, and use detention only for those 
children who pose a substantial risk to public safety. 

 
Building the Field of Ethical, Authentic, & Youth-Led Advocacy: Key Components of a Youth Advocacy 
Program 
Cathay Moffa, JUV. L. CTR. (2021). 
 

This resource provides a review of youth-driven programming that incorporates youth experience 
and expertise in systemic reform, and which, at local, state, and national levels, results in targeted 
policies that effectively respond to the needs of youth. As well as providing guiding principles for 
practitioners for how to create such programming, the resource includes key components for 
creating informed reform policies derived from focus groups with youth. 

 
Eighth Amendment Presumptive Penumbras (and Juvenile Offenders) 
William W. Berry III, 106 IOWA L. REV. 1 (2020). 
 

This article explains that bright-line rules can be arbitrary and lead to unfair outcomes. To reduce 
the unfairness, bright-line rules can be qualified with exceptions, but these undermine the clarity 
and predictability of the rule. Instead of exceptions, the author argues for “presumptive 
penumbras around constitutional bright lines,” which would maintain the rule’s integrity but 
allow for discretion. He describes penumbras as a “shadow cast by the rule,” meaning “any 
reasonable extension that captures the inherent meaning or conception underpinning the rule” 
may still be protected by law. “The purpose of such an approach would be to provide the 
constitutional right with a scope consistent with its normative purpose, even if not directly 
expressed.” The cutoff for the death penalty and juvenile life without parole is 18 years, but there 
is little difference between an 18-year-old and a 17-year-old just a few days shy of their 18th 
birthday. Therefore, the author reasons that there should be a presumption against the death 
penalty or life without parole for those who are in proximity of 18 years old—19 years old or even 
25 years old, given research into adolescent brain development—at the time of their offense, 
unless the state can overcome that presumption. The author also examines how presumptive 
penumbras may apply to intellectually disabled offenders, rape crimes, and felony murder. 

  

https://www.sentencingproject.org/wp-content/uploads/2021/06/Bringing-More-Teens-Home-Raising-the-Age-Without-Expanding-Secure-Confinement-in-the-Youth-Justice-System.pdf
https://www.sentencingproject.org/wp-content/uploads/2021/06/Bringing-More-Teens-Home-Raising-the-Age-Without-Expanding-Secure-Confinement-in-the-Youth-Justice-System.pdf
https://jlc.org/resources/building-field-ethical-authentic-and-youth-led-advocacy-key-components-youth-advocacy
https://jlc.org/resources/building-field-ethical-authentic-and-youth-led-advocacy-key-components-youth-advocacy
https://ilr.law.uiowa.edu/print/volume-106/eighth-amendment-presumptive-penumbras-and-juvenile-offenders/
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Ending the Criminalization of Youth: One Investment at a Time 
CONN. JUV. JUST. ALL. (2020). 
 

This publication describes the Connecticut Juvenile Justice Alliance, its work to end the 
criminalization of youth, and the state’s current juvenile legal system. The report provides a look 
into the Alliance’s group conversations with community members and affected youth (called 
vision sessions) where stakeholders discussed the causes of youth criminalization and possible 
solutions. The Alliance identified seven factors or “themes” that lead to involvement in the 
juvenile legal system: economic insecurity, housing insecurity, the need for more credible 
messengers and positive influences, a lack of equal opportunity, a lack of trust in the system and 
abuse of authority, the trauma caused within communities, and a lack of hope. To address these 
issues, the Alliance created their #InvestInMeCT campaign to promote investment of money, 
time, and care. The report also presents ten calls to action, including removing youth from 
prisons, investing in rehabilitative programs, investing in various individualized programs and 
resources, holding abusers of authority accountable, investing in mental health and trauma 
support services, eliminating racial and ethnic disparities in the legal system, addressing inequities 
that lead to economic and housing insecurity, investing in quality education systems, healing 
relationships between the state and marginalized communities, and encouraging people of color 
to have an active role in decision-making. 

 
The Evolution of Decency: Why Mandatory Minimum and Presumptive Sentencing Schemes Violate the 
Eighth Amendment for Child Offenders 
Suzanne S. La Pierre & James Dold, 27 VA. J. SOC. POL'Y & L. 165 (2020). 
 

This article chronicles Supreme Court jurisprudence regarding youth sentencing and reviews 
recent state court and legislative decisions in the wake of Miller v. Alabama and Montgomery v. 
Louisiana, concluding that the use of mandatory minimum sentencing schemes on children, 
without consideration of the mitigating qualities of youth and children’s diminished culpability, 
violates the Eighth Amendment. The article further analyzes relevant retroactivity cases with 
reference to the standards enunciated by the Supreme Court in Teague v. Lane, demonstrating 
how courts might apply a prohibition on mandatory sentencing schemes retroactively to cases on 
collateral review. 

 
From the Playhouse to the Courthouse: Indiana’s Need for a Statutory Minimum Age for Juvenile 
Delinquency Adjudication 
Travis Watson, 53 IND. L. REV. 433 (2020). 
 

This article examines Indiana’s juvenile legal system, which does not have a minimum age 
threshold that a child must meet for the juvenile court to have jurisdiction to adjudicate the child 
delinquent. The article argues that Indiana should statutorily establish a minimum age limit of 12 
for a child to be adjudicated. If a child under the minimum age commits what would be a 
delinquent act, then the case should be handled through a Child in Need of Services (CHINS) 
proceeding, which would allow for children under the jurisdictional minimum age who commit an 
offense to still receive the help and treatment they need. The article posits that this will more 
appropriately carry out the intended purpose of the Indiana juvenile justice system to “ensure 
that children within the juvenile justice system are treated as persons in need of care, protection, 
treatment, and rehabilitation.” 

https://static1.squarespace.com/static/5b8413b445776e48dcfec417/t/5ef33ed080c2046beb6c0723/1592999680513/VSP+-+Ending+the+Criminalization+of+Youth%2C+One+Investment+at+a+Time.pdf
https://heinonline.org/HOL/LandingPage?handle=hein.journals/vajsplw27&div=13&id=&page=
https://heinonline.org/HOL/LandingPage?handle=hein.journals/vajsplw27&div=13&id=&page=
https://indianalawreview.com/2020/11/24/from-the-playhouse-to-the-courthouse-indianas-need-for-a-statutory-minimum-age-for-juvenile-delinquency-adjudication/
https://indianalawreview.com/2020/11/24/from-the-playhouse-to-the-courthouse-indianas-need-for-a-statutory-minimum-age-for-juvenile-delinquency-adjudication/
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Incapable of Criminal Intent: The Case for Setting a Minimum Age of Criminal Responsibility in Illinois  
LEGIS. & POL'Y CLINIC, CIVITAS CHILDLAW CTR. LOY. U. CHI. SCH. L. (2021). 
 

This paper offers critical findings and recommendations in response to Illinois announcing their 
goal of a Transformation Model aimed at reforming their juvenile justice system. Here, the report 
calls for state legislators to also look at how the state responds to children when they first 
encounter the law and the significance of recognizing age-appropriate responses. The paper's 
focus is the crucial demand for a state and national minimum age law. 

   
Joint Statement on the Importance of Specialization of Judges, Prosecutors, and Defenders in Juvenile 
Delinquency Proceedings 
FAIR & JUST PROSECUTION, NAT’L COUNCIL OF JUV. & FAM. CT. JUDGES & NAT’L JUV. DEF. CTR. (2021). 
 

Juvenile court should not be seen as a “training ground,” and must be staffed with well-educated 
and committed professionals who have specialized knowledge of the particular rules and 
procedures for juvenile delinquency cases. Practitioners must also understand how psychology, 
trauma, disability, race, family, child welfare, education, and schools interact with juvenile court 
cases. This publication provides several recommendations for juvenile court judges, prosecutors, 
and defenders to specialize in juvenile practice, have adequate experience and training to work 
in juvenile court, and limit youth involvement with the legal system. 

 
Los Angeles County: Youth Justice Reimagined 
W. HAYWOOD BURNS INST. (2020). 
 

Los Angeles County and the Burns Institute created the Youth Justice Work Group (YJWG), 
comprised of youth, community organizations, and government agencies. YJWG’s mission is 
multifaceted and includes goals to reimagine the youth justice system, uplift communities, and 
promote racial equity, rehabilitation, and youth development. YJWG proposes a three-phase plan 
to transition to Youth Justice Reimagined (YJR), complete with a comprehensive budget. The 
report recommends the creation of a countywide Youth Development Network, diverse Youth 
Empowerment and Support teams, Safe and Secure Healing Centers, Youth and Community 
Centers, and a new autonomous Department of Youth Development to coordinate YJR. To 
implement this program, the county must expand diversion and reduce the need for legal 
responses, support other youth services like education and welfare, and rethink responses to 
harm.  

 
Setting a US National Minimum Age for Juvenile Justice Jurisdiction 
Destiny Tolliver, Laura Abrams & Elizabeth Barnert, JAMA PEDIATRICS (2021). 
 

This resource highlights that the United States involves proportionally more children younger than 
18 years in the legal system than any other country, including young children. Against this 
backdrop, the resource notes that as scholars, policymakers, and the public increasingly recognize 
that entangling children in the legal system is harsh and developmentally incongruent with 
children’s needs, a growing movement has emerged to keep younger children out of the juvenile 
legal system altogether. 

 

https://www.luc.edu/media/lucedu/law/centers/childlaw/pdfs/incapable_of_criminal_intent.pdf
https://njdc.info/wp-content/uploads/Joint-Statement-on-the-Importance-of-Specialization.pdf
https://njdc.info/wp-content/uploads/Joint-Statement-on-the-Importance-of-Specialization.pdf
https://lacyouthjustice.org/wp-content/uploads/2020/10/Youth-Justice-Reimagined-1.pdf
https://jamanetwork.com/journals/jamapediatrics/article-abstract/2778431
https://www.cbpp.org/sites/default/files/7-27-21sfp.pdf
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State Juvenile Justice Reforms Can Boost Opportunity, Particularly for Communities of Color 
Courtney Sanders, CTR. ON BUDGET & POL’Y PRIORITIES (2021). 
 

This report provides policy initiatives for states to expand on opportunities and strengthen 
inclusive communities by reducing youth incarceration and increasing alternatives that advance 
equitable outcomes. The improvements are geared to benefit communities of color, since youth 
of color are more likely to be incarcerated than their white peers. The report stresses how the 
current juvenile legal system not only harms communities of color, but also exacerbates 
disparities for LGBTQ youth. Further, youth who identify as LGBTQ or gender non-conforming are 
disproportionately youth of color in incarceration. The report breaks down the monetary 
disadvantages that also come to imprisoning young people and how alternatives are more 
effective to reduce rearrests while also addressing the young person’s needs and securing more 
positive, lasting outcomes. 

 
The State of Juvenile Justice 
Jay D. Blitzman et. al., (2021). 
 

This resource asserts that the COVID-19 pandemic has revealed that geographical and educational 
segregation fuels social inequity and the cradle-to-prison pipeline, because health disparities are 
directly connected to social disinvestments and racial injustice. Youth arrests during the past year 
have continued to decline and are now at historic lows; however, in spite of the reductions of 
youth who are arrested, detained, and committed, racial and systemic disparities continue at 
every level. Against this backdrop, this resource provides commentary from experts in the fields 
of youth justice, racial justice, and police policy to evaluate current practices and envision reform. 

 
The State of Restorative Justice in American Criminal Law 
Thalia González, 2020 WIS. L. REV. 1147 (2020). 
 

The author conducted a comprehensive empirical review of state statutes, court rules, and 
regulations on restorative justice (RJ), finding that most laws allow for significant discretion and 
localized application. The data indicated six trends: state RJ law is generally not substantive; many 
laws express aspirational goals, including victim satisfaction, offender accountability, 
rehabilitation, public safety, etc.; most states do not provide confidentiality protection for 
statements made before or during RJ; victim participation is voluntary, though it is often 
mandatory for offenders; some categories of crime are exempted from RJ; RJ is offender-
centered. The article also breaks down state RJ laws in terms of which system they apply in (adult, 
juvenile, or both), whether they apply pre- or post-adjudication, which system actor may decide 
to impose RJ, whether party participation is voluntary or mandatory, whether they require an 
offender to waive any rights, whether they provide statement confidentiality, and whether they 
require payment of fees to participate. González concludes that there are many issues with RJ 
laws across the country, which means RJ should not be viewed as a solution for all problems in 
the criminal legal system, although it is an important alternative to the status quo. 

 
 
 
 

https://www.cbpp.org/sites/default/files/7-27-21sfp.pdf
https://repository.law.wisc.edu/s/uwlaw/media/304777
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The State of Restorative Justice in American Criminal Law: Appendix 
Thalia González, 2020 WIS. L. REV. FORWARD 87 (2021). 
 

This appendix lists each state and its current or ongoing legislative efforts to implement 
restorative justice practices in the criminal legal system. 

 
Transparency in Fairness: Open the Door 
Jay D. Blitzman & Steven F. Kreager, 102 MASS. L. REV. 37 (2021). 
 

This article argues that greater transparency in juvenile court proceedings is a necessary 
component of fundamental fairness and due process as mandated by the Supreme Court in In Re 
Gault. The article discusses the evolution of the juvenile court system and the ever-growing 
support for increased transparency.  The article argues for a presumptive opening of juvenile court 
proceedings while still allowing for some discretion and increasing other protections such as 
creating more robust sealing and expungement requirements. 
 

  

https://repository.law.wisc.edu/s/uwlaw/media/304777
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XI. Markers of Inequality: Identity & Status 
 

Race 
 
People v. Z.H. 
137 N.Y.S.3d 866 (N.Y. App. Div. 2020). 
 

Z.H. pleaded guilty to assault for striking a teacher with a knife. Z.H. had been threatened by 
another student, who attacked her in the school hallway. The teacher intervened and Z.H. lashed 
out, thinking the teacher was another attacker. The lower court denied Z.H.’s request for youthful 
offender status, so Z.H. appealed and the appellate court reversed the decision, vacated the 
conviction, and found Z.H. to be a youthful offender. The court considered numerous factors and 
also “conclude[d] that matters of equity and discrimination are appropriate for sentencing courts 
to consider. . . . we urge future courts to consider whether a defendant may be facing 
discrimination based on protected characteristics such as race or gender and to take 
an intersectional approach by considering the combined effect of the defendant’s 
specific characteristics and any bias that may arise therefrom.” 

 
Addressing Racial and Ethnic Disparities: A Peer Resource Guide 
COAL. FOR JUV. JUST. (2021). 
 

Designed by experienced Racial and Ethnic (R/ED) coordinators for new R/ED coordinators, this 
document serves as a national resource guide to aid in ending racial and ethnic disparities within 
the youth justice system. R/ED Coordinators are tasked with developing, implementing, and 
evaluating various strategies to reduce the overrepresentation of youth of color in the juvenile 
legal system. In addition, coordinators are responsible for educating communities about the 
disparities that exist and the systemic racism in which they are rooted. 

 
Bars Behind Bars: Rap Lyrics, Character Evidence, and State v. Skinner 
Vidhaath Sripathi, Note, 24 J. GENDER RACE & JUST. 207 (2021). 
 

This note examines how in criminal cases, prosecutors may use rap music lyrics as character 
evidence to show motive or intent. The author explains that because rap music is a cornerstone 
in Black culture, this practice disproportionately affects people of color and unduly prejudices 
juries. Jury members interpret rap lyrics literally, not as creative poetic expressions, and can use 
the lyrics to prematurely decide guilt.  The note explains the different approaches courts have 
taken in admitting rap lyrics as character evidence, including the New Jersey Supreme Court’s 
exclusionary interpretation in State v. Skinner, which requires a direct connection between the 
lyrics and the crime. The author urges the Iowa legislature to adopt the Skinner test to reduce its 
serious racial disparities and individual courts’ reliance on discretion. 

  
Blackness as Fighting Words 
Etienne C. Toussaint, 106 VA. L. REV. 124 (2020). 
 

This essay considers the First Amendment’s “fighting words” doctrine and its implications for this 
generation’s acclamation of Black humanity amidst the social tensions exposed during the age of 
COVID-19. This essay suggests and defends a singular contention: Black identity itself, or 

https://www.juvjustice.org/sites/default/files/resource-files/R_ED%20Guide%20(1)-min.pdf
https://jgrj.law.uiowa.edu/online-edition/volume-24-issue-1/bars-behind-bars-rap-lyrics-character-evidence-and-state-v-skinner/
https://jgrj.law.uiowa.edu/online-edition/volume-24-issue-1/bars-behind-bars-rap-lyrics-character-evidence-and-state-v-skinner/
https://www.virginialawreview.org/articles/blackness-as-fighting-words/
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“Blackness”—whether articulated by the pure speech of racial justice activists who affirm 
Black humanity or embodied by the symbolic speech of Black bodies assembled in collective 
dissent in the public square—has become “‘fighting’ words” in the consciousness of America, a 
type of public speech unprotected by the Constitution. 

 
Black Disparities in Youth Incarceration: Racial Disparities Persist but Fall from All-Time High 
THE SENT’G PROJECT (2021). 
 

This report provides data on the disparity in detention rates among Black and white youth. The 
data shows that Black children are disproportionately committed and are more likely to be 
incarcerated than white children in almost every state. Black youth placements have declined 
from 2015 to 2019, but there is still a disparity between Black and white placements. While many 
states have seen a decrease in racial disparities, several have seen the disparities grow. 

  
Disparities in Tribal Youth Incarceration 
Josh Rovner, THE SENT’G PROJECT (2021). 

 
This infographic reveals the growing disparities in Tribal youth incarceration in each state across 
the nation. 

 
The Latinx Data Gap in the Youth Justice System 
Sonja Diaz et al., LATINO POL’Y & POL. INITIATIVE (2020). 
 

This report acknowledges that while youth incarceration rates have decreased nationally, racial 
disparities persist at county, state, and federal levels. Latinx youth, in particular, are 65 percent 
more likely than white youth to be held in youth facilities or detained in the youth legal system. 
However, there is a gap in data for system-involved Latinx youth. This report maps out the Latinx 
youth data gap at a time when the anti-racism movement is pressing for divestment in youth 
justice, the transformation of public safety is on the ballot box, and the Latinx population 
represents the nation’s future workforce and new majority. The report concludes that current 
youth justice data collection practices across the U.S. complicate reform and offers examples of 
transformation efforts that seek to decrease incarceration, promulgate restorative justice, and 
better integrate a public health framework to public safety. 

 
Latinx Disparities in Youth Incarceration 
Josh Rovner, THE SENT’G PROJECT (2021). 

 
This infographic reveals the growing Latinx disparities in youth incarceration among each state 
across the nation. 

 
The Presence of Racial Disparities at Every Decisional Phase of the Criminal Legal System 
Nadia Woods, 26 PUB. INT. L. REP. 1 (2020). 
 

This article argues that the U.S. criminal legal system is plagued by bias such that it routinely 
exacerbates racial disparities and socioeconomic inequality. The repercussions of systematic and 
widespread racial biases can be observed in the overrepresentation of Black people at all 
decisional stages of criminal processing, from arrest to pretrial detention, sentencing, 
confinement, and wrongful conviction. Further, social science research consistently shows that 

https://www.sentencingproject.org/wp-content/uploads/2017/09/Black-Disparities-in-Youth-Incarceration.pdf?eType=EmailBlastContent&eId=3678cc76-dab8-418b-b5cf-faa89e6baec9
https://www.sentencingproject.org/publications/native-disparities-youth-incarceration/
https://latino.ucla.edu/research/the-latinx-data-gap-in-the-youth-justice-system/
https://www.sentencingproject.org/publications/latino-disparities-youth-incarceration/
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racial biases and discrimination occur in various places and times throughout justice processing, 
such that these differences in treatment accumulate and foster racially disparate outcomes. The 
article concludes that intentional and significant efforts are needed to address the plethora of 
inadequacies that lead to this broad display of injustice. 

   
The Promise of Racial Impact Statements: Findings from a Case Study of Minority Impact Statements in 
Iowa 
NAT’L JUV. JUST. NETWORK (2020). 
 

For this research collaboration, researchers reviewed every racial impact statement published by 
the Iowa Fiscal Services Division between 2009 and 2019, asking critical questions about how they 
were completed and how they informed legislative decision-making and public opinion. Iowa’s 
law serves as a critical case study of both the opportunities and challenges associated with the 
passage and implementation of targeted anti-racist policies like racial impact statements. The 
research illuminates the importance of holding agencies and legislators accountable and 
highlights the value of data to forecast the impact of legislation on communities of color, while 
emphasizing that data alone is not enough. 

  
Race, Surveillance, Resistance 
Chaz Arnett, 81 OHIO ST. L.J. 1103 (2020). 
 

The author describes the increased reliance on police surveillance technology, such as stingrays, 
social media monitoring, facial recognition software, and aerial surveillance, using Baltimore City 
as an illustration. Police surveillance has proliferated due to state corruption, technological 
advances, and weaker means of regulation and accountability. The author argues that targeted 
surveillance in communities of color is a form of social control, not an effort to protect public 
safety, and takes resources away from other important issues. The article details the history of 
surveillance and policing, from slave patrols to the civil rights movement. It also describes recent 
events of police brutality and the ensuing protests and demand for meaningful reform. The 
author also examines the strengths and weaknesses of “sousveillance,” or identifying and 
resisting or neutralizing state surveillance, such as turning the cameras on the police to upset the 
power imbalance. The article also identifies methods of resistance during the slavery era, like the 
Underground Railroad, which provide valuable lessons for fearless rebellion against modern 
surveillance, in addition to the use of law and policy initiatives. 

 
Racial Disparities in Youth Incarceration Persist 
Josh Rovner, THE SENT’G PROJECT (2021). 
 

Although youth incarceration is declining, youth of color are more likely to be held in custody than 
white youth, with the greatest disparities for Black children. White youth are less likely to be 
arrested and more likely to be diverted, released pre-adjudication, and receive non-commitment 
dispositions. Disparities persist across all categories of offenses and are higher post-adjudication. 
The report provides a look into Connecticut’s efforts to reduce youth incarceration, but its failure 
to ameliorate racial disparities. The author recommends that states and counties require racial 
impact statements prior to changes in law or policy, publish demographic data on system-
involved youth, and invest in communities and services. 

 

https://www.njjn.org/uploads/digital-library/thepromiseofracialimpactstatements_njjnoctober2020(small).pdf
https://www.njjn.org/uploads/digital-library/thepromiseofracialimpactstatements_njjnoctober2020(small).pdf
https://digitalcommons.law.umaryland.edu/cgi/viewcontent.cgi?article=2647&context=fac_pubs
https://www.sentencingproject.org/wp-content/uploads/2021/02/Racial-Disparities-in-Youth-Incarceration-Persist.pdf
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The Usual, Racialized, Suspects: The Consequence of Police Contacts with Black and White Youth on 
Adult Arrest 
Anne McGlynn-Wright et. al., SOC. PROBS. (2020). 
 

Researchers conducted a longitudinal study of eighth graders to determine whether police 
contact with youth or arrest affects the chance of arrest at age 20, and whether the likelihood 
differs between Black and white youth. The research findings demonstrate that Black youth are 
more likely to have contact with police and that there is a statistically significant relationship 
between youth contact and adult arrest even when controlling for engagement in illegal behavior. 
Moreover, the analysis showed that encounters with police during adolescence increase the risk 
of arrest in young adulthood for Black people, but not white people. The article provides 
a review of prior research on policing and racial disparities, as well as the effects of police in 
schools on young people. Researchers examine possible drivers of their findings, including the 
role of stereotypes in policing and criminality and how they affect the image of a “usual suspect.” 
 

Significant Disproportionality in Special Education: Current Trends and Actions for Impact 
CTR. FOR LEARNING DISABILITIES (2020). 
 

This brief summarizes the latest research on disproportionality in special education, finding 
inequities in education for students of color, students from low-income backgrounds, and 
students with disabilities. These inequities are particularly apparent when it comes to rates of 
discipline and special education enrollment. The brief concludes that education professionals and 
policymakers must understand the magnitude of significant disproportionality for students of 
different races and ethnicities and take actions to correct it and prevent it from happening. 
Accordingly, the brief offers changes in policy and practice that can reduce significant 
disproportionality in schools. 

 
Youth Experiencing Homelessness 
 
Challenges and Opportunities in Addressing Rural Youth Homelessness: Stakeholder Focus Group 
Findings 
Erin D. Carreon, Jonathan Brodie & Matthew H. Morton, CHAPIN HALL AT THE UNIV. OF CHICAGO (2020). 
 

This qualitative study explores the challenges that rural communities in the U.S. face in addressing 
youth homelessness, the ways they are responding to those challenges, and opportunities to 
strengthen rural service delivery models. The study concludes that the federal government should 
provide flexible funding to address youth homelessness to all U.S. communities and that we must 
explore ways to help make informal arrangements more safe, legal, and supportive. 

 

https://www.researchgate.net/publication/346731319_The_Usual_Racialized_Suspects_The_Consequence_of_Police_Contacts_with_Black_and_White_Youth_on_Adult_Arrest
https://www.researchgate.net/publication/346731319_The_Usual_Racialized_Suspects_The_Consequence_of_Police_Contacts_with_Black_and_White_Youth_on_Adult_Arrest
https://www.ncld.org/sigdispro/
https://www.chapinhall.org/research/addressing-rural-youth-homelessness/
https://www.chapinhall.org/research/addressing-rural-youth-homelessness/
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XII. Mental Health & Disabilities 
 
J.J. v. Superior Ct. of Cty. of Contra Costa   
65 Cal. App. 5th 222, 279 Cal. Rptr. 3d 824 (2021).  
 

The State of California declared J.J. incompetent to stand trial In a delinquency proceeding. After 
being detained for the maximum statutory period for remediation, one year, the youth did not 
obtain competency, and the Superior Court ordered “continued confinement pending finalization 
of exit order and post-release services to assist his re-entry into community.” The Court of Appeals 
held that a minor cannot be confined beyond the statutory remediation period where the youth 
has not attained competence or demonstrated a showing of competency in the foreseeable 
future, and that confinement cannot be prolonged for the sole purpose of housing the minor until 
post-release services are found. 

  
Youth Mobile Response Services: An Investment to Decriminalize Mental Health 
Whitney Bunts, CTR. FOR L. & SOC. POL’Y (2021). 
 

This report examines “mobile response,” an alternative to using law enforcement to respond to 
mental health and social crises. The report covers federal, state, and local government entities, 
and provides examples of states that have created good mobile response systems, principles for 
implementation, funding opportunities, and federal recommendations. Those key principles are: 
1) invest in a police-free mental health response; 2) create a point of entry separate from 911; 3) 
train all staff involved in mobile response; 4) do not require all mental health responders to have 
a professional degree; 5) ensure that mobile response services are Medicaid reimbursable; and 6) 
invest in a continuum of services to address each person holistically. 

   
  

https://www.clasp.org/publications/report/brief/youth-mobile-response-services-investment-decriminalize-mental-health
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XIII. Post-Disposition, Reentry, & Collateral Consequences 
 
State of Louisiana in the Interest of L.R. 
314 So. 3d 1139 (La. Ct. App. 2021). 
 

L.R. was adjudicated delinquent for attempted 2nd degree murder, armed robbery, illegal use of 
a weapon, and illegal possession of a handgun. At a hearing, the victim filed a "Motion to Recuse 
the District Attorney's Office." The juvenile court recognized the victim's right to retain counsel 
and be present at the modification hearing but denied the victim's motion due to lack of standing 
of a victim to file and make an appearance in a juvenile court proceeding, post-adjudication. The 
victim then filed several more motions, all of which were denied for lack of standing. The victim 
appealed. The Court of Appeals of Louisiana examined the extent of a victim's right to be heard 
in a juvenile court proceeding and whether the victim of a delinquent act has standing to petition 
or motion a juvenile court to act. The court held that the juvenile court was well within its legal 
authority in not recognizing the victim as a party to the post-adjudication proceedings, denying 
the victim the ability to file motions and other pleadings and declining to grant the victim's notice 
of intent to seek a supervisory writ review because, while the victim had a right to participate in 
the juvenile proceeding pursuant to state law, the victim of a delinquent act did not have party 
standing to appear before the juvenile court to file motions or seek supervisory review. 

 
Collateral Consequences of Juvenile Court Involvement: Obstacles to Opportunities 
NAT’L JUV. DEF. CTR. (2020). 
 

This bench card is intended to assist judges in considering the consequences of juvenile court 
involvement that may adversely affect youth. Given the mission of the juvenile court to both 
rehabilitate youth and protect public safety, it is important for judges to understand and recognize 
the ways in which a young person’s life may be significantly altered as a result of their legal 
decisions. Judges are encouraged to consider, even if not statutorily required to do so, whether 
youth have been advised of collateral consequences prior to an adjudication and the potential 
barriers to success created by their legal decisions 

 
Credit Overdue: How States Can Mitigate Academic Credit Transfer Problems for Youth in the Juvenile 
Justice System 
S. POVERTY L. CTR. (2020). 
 

Youth leaving juvenile facilities and returning to schools often discover they do not receive full 
academic credit for their work inside the facility, there is no record of their completed credits, or 
their credits do not count toward graduation. The report provides the first national perspective 
on this issue, highlighting the consequences of these system failures on youth and proposing 
legislative solutions. 

 
From Surviving to Thriving: Supporting Transformation, Reentry and Connections to Employment for 
Young Adults 
Kisha Bird, Caitlin Dawkins & Lisa Johnson, CTR. FOR L. & PUB. Pol’y, Inc. (2020). 
 

This paper offers practical programmatic solutions that support second chances for young people 
who come in contact with the criminal legal system and raises policy and systems considerations 

https://www.ncjfcj.org/publications/collateral-consequences-of-juvenile-court-involvement-obstacles-to-opportunities/
https://jlc.org/sites/default/files/attachments/2020-10/Credit%20Overdue_0.pdf
https://jlc.org/sites/default/files/attachments/2020-10/Credit%20Overdue_0.pdf
https://eric.ed.gov/?id=ED604405
https://eric.ed.gov/?id=ED604405


42 
 

to address equity, collateral consequences, and opportunity. Additionally, this paper provides a 
comprehensive analysis from the perspectives of people who are responsible for the full 
implementation of the proposed program and offers insights into best practices, lessons learned, 
systemic barriers, and essential supportive services. 

 
Futures in the Balance 
NAT’L JUV. DEF. CTR. et al., (2021). 
 

In a joint project with AASA, the School Superintendents Association, the National Juvenile 
Defender Center developed four new resources that introduce school superintendents and 
others to the negative consequences of legal system involvement for youth. Resources include: 
a research summary regarding the importance of keeping youth in school and why less court 
intervention leads to more success; myths and facts of juvenile court involvement; examples of 
how court involvement causes harm to youth, and suggested reforms to keep youth in school 
and out of the court system. 

 
Have a Juvenile Record in Kansas? Plan for Your Future! 
NAT’L JUV. DEF. CTR., (2021). 
 

This resource is a guide for youth and families to navigate the collateral consequences of a juvenile 
court involvement in Kansas and what youth can do to overcome them. It provides summaries of 
the consequences and the laws that drive them. Of note in Kansas are the laws related to records 
- almost all records are open to the public, including to school officials.. 

 
Have a Juvenile Record? Plan for your Future! A Guide to Consequences of a Juvenile Record in 
Massachusetts 
NAT’L JUV. DEF. CTR., (2020). 
 

This resource is a guide for youth and families to navigate the collateral consequences of a juvenile 
court involvement in Massachusetts and what youth can do to overcome them. It provides 
summaries of the consequences and the laws that drive them. It also discusses what obstacles 
young people may face after legal system involvement in Massachusetts and how to address 
them. 

 
Have A Juvenile Record In New Hampshire? Plan For Your Future! 
NAT’L JUV. DEF. CTR., (2020). 
 

This resource is a guide for youth and families to navigate the collateral consequences of a juvenile 
court involvement in New Hampshire and what youth can do to overcome them. It provides 
summaries of the consequences and the laws that drive them. This guide assists those who were 
involved in New Hampshire’s juvenile court system understand the potential impact of a juvenile 
court record and what steps they can take to address any related barriers. 

 
Have a Juvenile Record? Plan for your Future! A Guide to Consequences of a Juvenile Record in Texas 
Nat’l Juv. Def. Ctr., (2020). 
 

This resource is a guide for youth and families to navigate the collateral consequences of a juvenile 
court involvement in Texas and what youth can do to overcome them. It provides summaries of 

https://njdc.info/futuresinthebalance/
https://njdc.info/wp-content/uploads/Kansas-Collateral-Consequences.pdf
https://njdc.info/wp-content/uploads/Massachusetts-CC-Guide.pdf
https://njdc.info/wp-content/uploads/Massachusetts-CC-Guide.pdf
https://njdc.info/wp-content/uploads/NH-CC-Summary-Final-2021.pdf
https://njdc.info/wp-content/uploads/CC-GUIDE-TEXAS.pdf
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the consequences and the laws that drive them. This guide provides information for young people 
about what obstacles they may face after legal system involvement in Texas and how to address 
them. 

 
Job Training for Youth with Justice Involvement: A Toolkit 
Kate O’Sullivan et al., NAT’L YOUTH EMP’T. COAL. (2020). 
 

This toolkit, directed at practitioners and leaders in the youth legal system: 1) outlines evidence-
based practices in youth workforce development; 2) provides an overview of the workforce 
system funded under the federal Workforce Innovation and Opportunity Act (WIOA); 3) makes 
recommendations for how to make WIOA-funded services work better for youth with legal system 
involvement at the local level; and 4) provides key steps to forming effective interagency 
partnerships. The toolkit provides context for these ideas, recommendations for implementation, 
and examples of success stories from across the country. 

  
Policy Solutions Toolkit 
COUNCIL OF STATE GOV’TS JUST. CTR. (2021). 
 

This toolkit provides sample statutes, legislative language, and additional resources for 
policymakers and advocates to use in their work to reduce education and employment barriers 
for people who have juvenile court records. The resources are organized into five main areas: 
statutory and regulatory barriers, post-secondary admissions and employment applications, 
record confidentiality, record clearance, and communication of rights and barriers. 

 
Reducing Structural Barriers to School and Work for People with Juvenile Records 
Josh Weber, COUNCIL OF STATE GOV’TS JUST. CTR. (2021). 
 

This report notes that due to involvement with the legal system as youth, millions of people will 
face significant, often lifelong barriers to COVID-19–related economic efforts to increase access 
to education and employment. In an effort to mitigate this issue, a study was conducted to 
examine the collateral consequences that follow young people after the conclusion of their 
juvenile legal system involvement. This report provides key findings, recommendations, and a 
toolkit for state leaders to ensure that state policies don’t unduly hamper people from continuing 
their education or obtaining employment due to the mistakes of their youth. 

  

https://nyec.org/wp-content/uploads/2020/12/NYEC-Youth-with-Justice-Involvement-Toolkit.pdf
https://csgjusticecenter.org/publications/juvenile-consequences/policy-toolkit/
https://csgjusticecenter.org/publications/juvenile-consequences/
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XIV. Probation 
 
Ending Endless Probation 
Dafna Gozani, Laura Ridolfi & Anna Wong, NAT’L CTR. FOR YOUTH L. & W. HAYWOOD BURNS INST. (2021). 
 

This publication explains that the outcome for youth in California juvenile court is most often 
probation, but this sentence comes with harsh conditions and can be imposed for an 
indeterminate amount of time. Research shows that most of the children on probation in 
California are children of color, and they often are kept on probation longer than white children. 
 In addition, youth can have more than 30 probation conditions, making it nearly impossible for 
youth to follow them all, thus risking technical violations. The authors provide a case study into 
one county’s pilot program to reduce probation terms and recommend that to encourage youth 
progress and minimize costs, California should create a presumption of termination of youth 
probation after six months and require fewer, more individualized probation conditions. 

 
The Point of Diminishing Returns in Juvenile Probation Requirements and Risk of Technical Probation 
Violations Among First-time Probation-involved Youth 
Allyson Dir et al., 27 PSYCHOL. PUB. Pol’y & L. 283 (2021). 
 

Technical probation violations are common among probation-involved youth and, across many 
jurisdictions, may result in detention or residential placement. This study examined prevalence of 
technical violations occurring during one's first probation period, the average time to technical 
violation, and individual-level and justice-related factors related to technical violations among 
probation-involved youth in a juvenile legal system. The study found that youth assigned to more 
probation requirements violated them more quickly. Electronic monitoring and education, mental 
health, and drug programs were associated with shorter time to violation, controlling for race, 
ethnicity, and charge severity. Black youth were found in violation more quickly than white youth. 
Across all youth, assignment to more probation requirements increased risk of technical violation 
and shortened time to violation. The study concluded that system-level efforts to change 
probation are needed if youth are to successfully complete the terms of probation. 

 
The Role of the Judge in Transforming Juvenile Probation: A Toolkit for Leadership 
NATIONAL COUNCIL OF JUVENILE AND FAMILY COURT JUDGES (2021). 
 

This toolkit provides judges and probation administrators with data-driven information on the 
negative impacts of current probation practices and guidance on how to improve their reform 
efforts, how to address race equity issues as part of the probation transformation process, and 
the importance of developing a compelling and unifying vision for reform. The toolkit provides 
judges with concrete strategies and recommendations to help them start or accelerate probation 
transformation efforts in their jurisdiction. Finally, the toolkit offers detailed descriptions of 
recommended changes in five areas of probation practice: 1) Individualized Case Planning, 2) 
Incentives and Rewards, 3) Minimizing Conditions of Probation, 4) Alternatives to Confinement in 
Response to Violations, 5) Probation as a Disposition for Youth Involved in Serious Delinquency. 

 
 
 

https://youthlaw.org/wp-content/uploads/2021/02/2021.03.02-End-Endless-Probation-v2.pdf
https://psycnet.apa.org/record/2020-61357-001
https://psycnet.apa.org/record/2020-61357-001
https://www.ncjfcj.org/wp-content/uploads/2021/07/AECF_Juvenile_Probation_Toolkit.pdf
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Punitive Surveillance 
Kate Weisburd, 108 VA. L. REV. (FORTHCOMING 2022). 
 

Punitive surveillance is defined as non-carceral punishments, including radio or GPS monitors, 
smart phone tracking, and suspicion-less searches of electronic devices and data. The author 
examined local and state laws on surveillance technology for pretrial release, probation, and 
parole, finding that electronic monitoring is both invasive and restrictive: the devices may 
transmit people’s conversations, users may be required to pay fees, users have no ability to 
negotiate terms, and the contracts have very strict rules about users’ activities. The research also 
found that punitive surveillance lacks transparency because it is controlled by government 
agencies or third parties. The author argues that such monitoring infringes upon people’s 
fundamental rights to privacy, liberty, speech and association, and due process, but explains that 
courts have generally not imposed substantive limitations on these tactics. The author explains 
that punitive surveillance is an extension of probation and parole, and that non-carceral 
punishments, like other criminal punishments, are not exempt from constitutional scrutiny or 
traditional fundamental rights review. The article suggests limiting punitive surveillance under the 
Eighth Amendment, or through legislation or policy reforms, or complete abolition. 

 
Transforming Juvenile Probation: Restructuring Probation Terms to Promote Success 
Samantha Harvell et al., THE URBAN INST. (2021). 
 

This practice guide provides a new, time-limited approach in which probation officers function as 
resource bridges focused primarily on connecting or reconnecting youth with community-based 
resources to support them in the long term. The guide provides a framework for defining and 
structuring youth probation terms to reduce the harm inherent in probation supervision, 
leveraging community partnerships, and building community capacity to wrap youth and their 
households with support, resources, and services needed to promote success. 

 
  

https://poseidon01.ssrn.com/delivery.php?ID=097121094120022096104016093089066023000008008093019054002069100099086028124104004108098036006047039023098026010104108095076110012044036045000027095100067111064126010090052002095016088014093066067084024094109009110125112098127089019027119117087006096078&EXT=pdf&INDEX=TRUE
https://www.urban.org/sites/default/files/publication/104093/transforming-juvenile-probation_0.pdf
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XV. Risk Assessments 
 
The Case Against Pretrial Risk Assessment Instruments 
PRETRIAL JUST. INST. (2020). 
 

Pretrial risk assessment instruments (RAIs) estimate how likely someone is to fail to appear in 
court and how likely someone is to be arrested for a new crime before disposition in the current 
case. PJI opposes the use of RAIs because they inaccurately predict people’s behavior and “simply 
add a veneer of scientific objectivity and mathematical precision.” RAIs do not distinguish 
between those people who have the resources and will to flee prosecution and those who miss 
court appointments due to external issues like employment, transportation, or childcare 
insecurity, and this unreliable tool should not be used as the basis for depriving people of their 
liberty. RAIs also cannot reliably predict future arrest for violence because acts of violence are so 
rare, and therefore RAIs should not be used as a metric for protecting public safety. In addition, 
the data on which RAIs are based are inherently racially biased, thus making the RAIs biased. RAIs 
are also misleading, as they do not give information about specific individuals, they often lump 
nonappearance and rearrest together as “pretrial failure,” and they use artificial levels of risk (i.e., 
low, medium, high). These subjective determinations should not be used to impose detention, 
drug testing, or electronic monitoring. Though the use of RAIs is rapidly expanding, PJI 
recommends avoiding RAIs and focusing on robust detention hearings to minimize how many 
people remain in detention. 

  

https://university.pretrial.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=7a99ffae-f435-4645-5748-4dab1cc56653&forceDialog=0
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XVI. Sex Offenses  
 
In Re D.R. 
NO. C-190594, 2021 WL 2137678 (Oh. Ct. App. May 26, 2021). 
 

In this case, an Ohio law mandated that a 16-year-old at the time of his alleged sexual offense be 
subject to mandatory classification as a juvenile-offender registrant. According to Ohio law, 
“[u]pon the completion of the disposition of the child for the sexually oriented offense, the 
juvenile court shall conduct a hearing to review the effectiveness of the disposition and of any 
treatment provided for the child, to determine the risks that the child might re-offend, to 
determine whether the prior classification of the child as a juvenile offender registrant should be 
continued or terminated.” However, the trial court held that if a child is a mandatory juvenile-
offender registrant who has been classified as Tier I, the juvenile court can do nothing but 
continue the Tier I classification. The Court of Appeals held that “[w]hen a juvenile offender such 
as D.R. is facing a penalty that continues into adulthood, fundamental fairness requires that the 
judge decide the appropriateness of any such penalty. And here, the essential element of 
fundamental fairness as it applies in the juvenile system, the discretion of the juvenile judge in 
fashioning a disposition, was missing.” 

 
Interest of Christopher H. 
854 S.E.2d 853 (S.C. Ct. App. 2021). 
 

Christopher H.’s juvenile petition included two counts of criminal sexual conduct and two counts 
of second-degree assault and battery. He pled guilty to the counts of assault and battery, and the 
counts for criminal sexual conduct were dropped, but he was required to undergo a sex offender 
risk assessment and psychiatric evaluation, and was placed in an inpatient sex offender treatment 
facility. The court then held a hearing to determine whether to place Christopher H. on the sex 
offender registry. Though witnesses testified against placing him on the registry, the court found 
good cause for him to register. His motion to reconsider was denied, and he appealed. The 
appellate court reversed the finding of the lower court because the evidence “indicated he had 
only a low risk of reoffending, which was insufficient to establish good cause.” The court found 
that if any amount of risk qualified as good cause, then every child would have to register, which 
would defeat the purpose of good cause, and it is impossible to completely eliminate all risk of 
reoffending. 

  
Protecting Youth from Themselves: The Overcriminalization of Consensual Sexual Behavior Between 
Adolescents 
Jean Strout, Divya Vasudevan & Riya Saha Shah, 40 CHILD. LEGAL RTS. J. 1 (2020). 
 

Sexual exploration is a normal part of adolescent development, and criminalization can lead to 
serious consequences for youth. Statutory rape and strict liability laws were intended to protect 
children from abuse, but they have had the paradoxical effect of punishing consenting 
adolescents. The article traces the history of the parens patriae doctrine, which causes tension 
between the state’s duty to both protect and punish children while weighing the interests of the 
state and the child, and the development and current state of statutory rape laws. The authors 
recommend that state legislatures eliminate strict liability for minors, create laws that have a 
rebuttable presumption of non-consent for youth close to the age of consent, create laws that 

https://law.justia.com/cases/tennessee/court-of-appeals/2021/m2020-01551-coa-r3-pt.html
https://1.next.westlaw.com/Document/If4bf30854c9511ebbea4f0dc9fb69570/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/If4bf30854c9511ebbea4f0dc9fb69570/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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have a presumption that children below the age of consent cannot be prosecuted for a sex crime, 
include “Romeo and Juliet” provisions to protect youth who are close in age to one another, and 
set the minimum age of consent according to adolescent psychology and developmental research. 
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XVII. Trauma 
 
Can We Help Without Knowing it’s There: The Importance of Trauma Screening in the Youth Justice 
System 
Sarah Ryan, 26 PUB. INT. L. REP. 72 (2020). 
 

This paper addresses the impact of trauma on incarcerated youth and discusses the ways the 
juvenile legal system exacerbates the negative effects of trauma. This paper also argues that 
properly screening and assessing youth in the system for trauma can be an effective way to 
protect youth from further harm and address their treatment needs. Finally, this paper notes that 
if the goal of the juvenile legal system is to rehabilitate and successfully reintegrate youth into the 
community, youth must not be traumatized or re-traumatized while detained. 
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XVIII. Waiver, Transfer, Certification, & Decline to Adult Court 
 
Davis v. State 
MD Court of Appeals-COA-REG-00151-2020. 
 

The Court of Appeals reversed the judgment of the court of special appeals holding that the circuit 
court “did not properly consider Petitioner’s amenability to treatment in a juvenile institution, 
program, or facility.” In this case, the Petitioner was charged with several crimes in adult court 
when he was 16 years old. Petitioner’s motion to transfer jurisdiction back to the juvenile court  
was denied, a decision based partly on an analysis of amenability to treatment that only 
considered his current and future eligibility for available services without an individualized 
assessment of the potential for rehabilitation.  The judge identified the nature and severity of the 
offense as the primary reasoning for that decision.  On appeal, the Court held that amenability to 
treatment is “the ultimate determinative factor” in a transfer decision and remanded for a new 
hearing. 

 
People v. Hwang 
60 Cal. App. 5th 358, 274 Cal. Rptr. 3d 536 (2021). 
 

A youth convicted as an adult when he was 15 years old filed a request to have his case 
transferred at resentencing to juvenile court based on a recently enacted voter proposition that 
limits a prosecutor’s ability to file charges against youth directly in criminal court. The Superior 
Court of Los Angeles County denied the request and the defendant appealed. The Second District 
Court of Appeals of California held the proposition applies retroactively to all youth charged 
directly in adult court whose judgement was still pending at the time of enactment and ruled 
resentencing to be considered reopening the “finality of judgement,” thus reversing the district 
court’s judgement. 

 
A Defense of Senate Bill 1391: The California Law that Abolishes Transferring Juveniles Under Sixteen to 
Criminal Court 
Nicole Connell, 51 SETON HALL L. REV. 875 (2021). 
 

California Senate Bill 1391 bans the transfer of youth under 16 to criminal court regardless of 
the alleged offense. This analysis is a comprehensive reply to criticisms of the bill regarding 
public safety, fairness, accountability, and punishment. The comment illustrates how Senate Bill 
1391 furthers the primary goal of the juvenile legal system by promoting rehabilitation and 
protecting youth of differing backgrounds from disparate treatment while maintaining the goal 
of public safety. 
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XIX. Youth in Adult Court: JLWOP 
  
In re Pers. Restraint of Monschke 
197 Wash. 2d 305, 482 P.3d 276 (2021). 
 

In this case, the Washington Supreme Court extended Miller to apply to 18- to 20-year-olds. The 
Court noted,  “Just as courts must exercise discretion before sentencing a 17-year-old to die in 
prison, so must they exercise the same discretion when sentencing an 18-, 19-, or 20-year-old.” 
Two young adults, age 19 and 20,  were sentenced to life without the possibility of parole (LWOP) 
for aggravated first-degree murder under Washington’s mandatory sentencing code. They sought 
relief, arguing that mandatory LWOP sentences were unconstitutional and deemed cruel and 
unusual punishment when applied to youthful defendants. The Supreme Court of Washington 
held it was unconstitutional for the defendants to receive mandatory LWOP sentences and that 
“an individualized inquiry to determine the mitigating qualities of youth justified a downward 
departure.” The Court vacated the mandatory LWOP sentences and remanded the cases for 
resentencing. 

 
In re Woods 
62 Cal. App. 5th 740, 276 Cal. Rptr. 3d 895 (2021). 
 

Woods, who was convicted of sex offenses committed when he was 19, filed a petition for a writ 
of habeas corpus challenging his sentence of 25 years to life under California’s “One Strike” law, 
plus a term of 57 years. The California legislature extended its statute providing for youth offender 
parole hearings from those under 18 to those who committed their offense before the age of 25. 
Woods asserted that his sentence violated his right to equal protection by depriving him of this 
opportunity while providing that benefit to those convicted of first-degree murder. The Supreme 
Court of California granted the petition to review and transferred the matter to the Court of 
Appeals. The Court of Appeals held the statute excluding defendants sentenced under the “One 
Strike” rule from youth offender parole hearings violated Woods’ right to equal protection. The 
Court noted that “Although it is generally true that [p]ersons convicted of different crimes are not 
similarly situated for equal protection purposes there is not and cannot be an absolute rule to this 
effect” and highlighted the reasoning for such youth offender parole hearings, stating, “The legal 
and scientific foundations supporting the rationale that youths have diminished culpability, such 
as a youth's ‘lack of maturity and an underdeveloped sense of responsibility’ and the goal of 
calibrating punishment accordingly apply to both the youthful murderer and the youthful sex 
offender.” 

     
State v. Kelliher 
849 S.E.2d 333 (N.C. Ct. App. 2020). 
 

Kelliher was given two consecutive LWOP sentences for murders he committed at the age of 17. 
After Miller v. Alabama, Kelliher received a resentencing hearing, where the court considered 
mitigating factors, including Kelliher’s PTSD, childhood physical abuse, substance use, stunted 
education, and rehabilitation in prison. He was resentenced to two consecutive 25-to-life 
sentences with possibility of parole after 50 years. Kelliher appealed, arguing that the two 
consecutive sentences constituted de facto LWOP and, because he was found neither incorrigible 
nor irredeemable at his resentencing, violated the Eighth Amendment. The appellate court 
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analyzed Roper, Graham, Miller, and Montgomery and held that these cases indicated that de 
facto LWOP sentences are unconstitutional and aggregated punishments may amount to a de 
facto LWOP sentence. The court concluded that Kelliher’s two consecutive life sentences 
constituted de facto LWOP and remanded the case to the trial court with instructions to enter 
two concurrent life sentences with parole. 

 
State v. Morgan 
No. 2018-001465, 2021 WL 1897965 (S.C. Ct. App. May 12, 2021). 
 

Morgan was sentenced to death for murder at age 17, but his sentence was vacated after Roper 
v. Simmons and he was resentenced to LWOP. Ten years later, after the state supreme court 
decided Aiken v. Byars, Morgan moved for a second resentencing, arguing his sentencing did not 
meet the standard set in that case. Aiken required sentencing courts to consider factors including 
chronological age, immaturity, family and home environment, circumstances of the offense, the 
youth’s “incompetencies,” and possibility of rehabilitation. The lower court denied that motion 
and Morgan’s subsequent motion for reconsideration, and Morgan appealed. The appellate court 
agreed the sentencing judge had considered Morgan’s youth, but held that his resentencing did 
not meet the standard required by Aiken and Miller “where the factors of youth were ‘carefully 
and thoughtfully considered.’” 

 
Juvenile Life Without Parole: An Overview 
Josh Rovner, THE SENT’G PROJECT (2021). 
 

The United States stands alone as the only nation that sentences people to life without parole for 
crimes committed before turning 18. This briefing paper reviews the Supreme Court precedents 
that limit the use of juvenile life without parole (JLWOP) and the challenges that remain to its 
abolition. 
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