
Fall 2020 – NJDC (K. Weisburd & L. Arroyo)  

Page 1 of 4 
 

IDEAS FOR CHALLENGING ELECTRONIC MONITORING IN JUVENILE COURT 

Use these arguments for challenging the initial decision to place a child on a monitor as well as probation violations related to, or 
detected by, EM.   
 
Adolescent development arguments.  EM sets children up to fail because of unique attributes of youth.  
For example:  (a) Youth do not yet have the fully formed ability to process information and think 
hypothetically about future outcomes; (b) youth lack capacity to self-regulate in emotionally charged contexts; 
and (c) neurobiological research suggests that the parts of the brain that govern impulse control, planning 
ahead, weighing risks and rewards, and coordinating emotion and cognition continue to mature throughout 
adolescence.  See Roper v. Simmons, 543 U.S.  551, 569 (2005). 
 
There are less restrictive options?  Between school, family and/or community support and programing, 
there is no need for EM.  The more adults a child interacts with, the less EM is needed.  Or the least restrictive 
(non-EM path) should be tried first before escalating to EM.  The need for EM must be specifically tailored 
to meet the needs of the individual child.   

 
EM surveillance is an unreasonable condition of release.  Although juvenile courts have broad discretion 
to impose conditions related to rehabilitation that discretion is not without limits.  EM, as a condition of 
probation, must be “reasonably related” to a purpose of probation.  This means that there must be a “degree 
of proportionality between the burden imposed by a probation condition and the legitimate interests served 
by the condition.”  In re Ricardo P., 7 Cal. 5th 1113, 1122 (2019).  Invasive surveillance imposes a significant 
burden as it chills movement, privacy, free speech and general autonomy.  And despite the general rhetoric of 
“evidence-based” practices, there is no empirical evidence that increased surveillance contributes to 
rehabilitation or improves case outcomes.   
 
The purported justification that EM relates future criminality is insufficient.  In striking down electronic search 
conditions in juvenile court, the California Supreme Court explained the limit on probation conditions that 
surveille children:   
 

If we were to hold that any search condition facilitating supervision of probationers is 
“reasonably related to future criminality,” we might be obligated to uphold . . . a condition 
mandating that probationers wear 24-hour body cameras or permit a probation officer to 
accompany them at all times. Such conditions would enhance supervision of probationers 
and ensure their compliance with other terms of probation. But they would not be 
reasonable because the burden on the probationer would be disproportionate to the 
legitimate interest in effective supervision.  In re Ricardo P., 7 Cal. 5th at 1125.  

 
The rules of EM must be modified.  EM should not be imposed in binary fashion (either on or off).  Courts 
can, and should, modify the terms of EM to fit the needs of the individual child.  For example, maybe EM 
can be used only to enforce curfew and nothing else.  At the very least, pro-social and pro-family activities 
should be presumptively permitted and not require pre-approval or permission.   
 

The terms and conditions of EM are often incomprehensible to young people. Run the EM terms and 
conditions through a reading comprehension program online to determine what reading level is required to 
understand the terms.  Many are written at the 11th grade or above level.  Conditions must be “sufficiently 
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precise” for the child to know what is expected of him.  If not, children cannot be said to have “knowingly” 
violated the terms of EM.  There may also be simply too many rules and/or the rules are vague or over broad.   
 

Disability arguments. Does your client have any sort of disability or cognitive impairment that would make 
compliance challenging?  Youth with ADHD, PTSD or intellectual disabilities may have a particularly hard 
time with the rules.  Consider making a reasonable accommodations argument under the Americans with 
Disabilities Act.  See  42 U.S.C. § 12131-12134, 28 C.F.R. § 35.130 
 

Place responsibility with institutions and systems.  Compliance depends not only on your client, but the 
cooperation and follow through of institutions – such as schools, doctors, etc.   There are also demands placed 
on clients that interfere with their ability to comply with EM.  For example, inflexible school or job schedules 
may make it impossible to charge the device at a consistent and regular time.    
 

Remind court that youth do not “choose” probation or EM, so they can’t consent to the terms.  Unlike 
adults who choose probation over incarceration, youth do not have such a choice.  This means courts must 
impose narrowly tailored conditions such as EM so as to protect constitutional rights of youth. 
 

EM undermines confidentiality and stigmatizes children.  If your client is placed on a monitor that is 
clearly visible, the monitor undermines the confidentiality of juvenile court – it makes clear to anyone who sees 
your client that they are system-involved.  Wearing a monitor is also stigmatizing and further isolates children. 
 

Monitors that contain a microphone, recording capabilities or any audio function is illegal.    These 
features should be disabled.  Violates right to privacy and it is also stigmatizing to have the device make any 
noise. 
   

Object to lengthy amounts of time on EM.  It should be presumptively unreasonable to have any child on 
EM for more than 20 days without some extenuating circumstance.   Reports to the court must contain the 
total days a child spends on EM.   
 

EM should count as custody time.  Make the record that EM should count as custody time, even if caselaw 
is not on your side.   
 

EM reflects the “New Jim Code.” Provide the court with background reading on how monitoring builds on 
decades of surveillance as a mode of racial control.  As Professor Michelle Alexander, author of The New Jim 
Crow, observed of electronic monitoring: “digital prisons are to mass incarceration what Jim Crow was to 
slavery.”  
 
Invoke 4th Amendment arguments.  Children have a reasonable expectation of privacy in their location and 
monitors constitute a warrantless Fourth Amendment search not covered by any exception.  See e.g., Carpenter 
v. United States, 138 S. Ct. 2206 (2018), Riley v. California, 134 S. Ct. 2473 (2014), United States v. Jones, 132 S. Ct. 
945, 951 (2012).  Youth on probation are differently situated than th, but the privacy concerns are the same.  
A handful of courts have struck down EM as unreasonable searches under the Fourth Amendment.  Com. v. 
Norman, 142 N.E.3d 1, 10 (Mass. 2020); Com. v. Feliz, 119 N.E.3d 700, 692–93 (Mass. 2019); State v. Grady, 831 
S.E.2d 542, 556 (N.C. 2019); State v. Gordon, 372 N.C. 722, (N.C. Ct. App. 2018), see also Kate Weisburd, Sentenced 
to Surveillance: Fourth Amendment Limits on Electronic Monitoring, 98 N.C. L. REV. 717 (2020). 
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RESOURCES: 
 
Annie E. Casey Foundation, Transforming Juvenile Probation, 2018.  
https://www.aecf.org/resources/transforming-juvenile-probation/ 
 
Challenging E-Carceration – website with helpful links.  https://www.challengingecarceration.org/ 
 
Hilary Smith et al., Race, Ethnicity, Class, and Noncompliance with Juvenile Court Supervision, 623 Annals Am. Acad. 
Pol. & Soc. Sci. 108, 117 (2009). 
 
Michelle Alexander, Opinion, The Newest Jim Crow, N.Y. TIMES (Nov. 8, 2018). 
 
UC Berkeley Samuelson Law, Technology & Public Policy Clinic & East Bay Community Law Center, 
Electronic Monitoring of Youth in California, 2017 https://www.law.berkeley.edu/wp-
content/uploads/2017/04/Report_Final_Electronic_Monitoring.pdf 
 
Catherine Crump, Kate Weisburd, Christina Koningisor, Electronic Monitoring Isn’t Kid-Friendly, Sacramento 
Bee, July 20, 2017.   
 
Annie E. Casey Foundation, Probation Practice and Reform: Key Themes and Findings from Available Literature, May 
2016 
http://www.aecf.org/m/privy/Deep-End-Resource-Guide-8b-Probation-Practice-and-Reform.pdf 
 
Juvenile Justice Information Exchange, Case Now Strong for Ending Probation’s Place As Default Disposition in 
Juvenile Justice, April 2016 
http://jjie.org/2016/04/14/case-now-strong-for-ending-probations-place-as-default-disposition-in-
juvenile-justice/227322/ 
 
National Council of Juvenile and Family Court Judges, NCJFCJ Resolves to Help Modernize Approach to Juvenile 
Probation With Better Understanding of Adolescent Brain Development, August 2017 
https://www.ncjfcj.org/Juvenile-Probation-Resolution 
 
Promoting Positive Development: The Critical Need to Reform Youth Probation Orders, NJDC 2016 
http://njdc.info/wp-content/uploads/2016/12/Promoting-Positive-Development-Issue-Brief.pdf 
 
Less is More:  How Reducing Probation Populations Can Improve Outcomes, Harvard Kennedy School for Social 
Policy, Aug. 28, 2017  
https://www.hks.harvard.edu/centers/wiener/programs/criminaljustice/research-publications/executive-
session-on-community-corrections/publications/less-is-more-how-reducing-probation-populations-can-
improve-outcomes 
 
Kate Weisburd, Monitoring Youth: The Collision of Rights and Rehabilitation, 101 IOWA L. REV. 297 (2015). 
 
Kate Weisburd, Sentenced to Surveillance: Fourth Amendment Limits on Electronic Monitoring, 98 N.C. L. REV. 717 
(2020). 
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Catherine Crump, Tracking the Trackers: An Examination of Electronic Monitoring of Youth in Practice, 53 U.C. 
DAVIS L. REV. 795 (2019). 
 
Chaz Arnett, Virtual Shackles: Electronic Surveillance and the Adultification of Juvenile Courts, 108 J. CRIM. L. & 
CRIMINOLOGY 399 (2018). 
 
Favorable cases regarding GPS and electronic surveillance (both in juvenile and adult court) – even 
if case isn’t controlling, there is useful language. 
   
Grady v. North Carolina, 575 U.S. 306, 309 (2015) 
Com. v. Norman, 142 N.E.3d 1, 10 (Mass. 2020) 
Com. v. Feliz, 119 N.E.3d 700, 692–93 (Mass. 2019) 
State v. Grady, 831 S.E.2d 542, 556 (N.C. 2019) 
In re Ricardo P., 7 Cal. 5th 1113, 1122 (Cal. 2019).        
Doe v. Bredesen, 507 F.3d 998, 1012 (6th Cir. 2007) (J. Keith, dissenting) 
United States v. Polouizzi, 697 F. Supp. 2d 381, 389 (E.D.N.Y. 2010) 
Comm. v. Cory, 454 Mass. 559, 911 N.E. 2d 187, 196–97 (2009) 
State v. Dykes, 403 S.C. 499, 506–07 (2013) 
United States v. Smedley, 611 F. Supp. 2d 971, 975 (E.D. Mo. 2009) 
United States v. Merritt, 612 F. Supp. 2d 1074, 1079 (D. Neb. 2009)  
State v. Stines, 200 N.C. App. 193, 683 S.E.2d 411 (NC 2009) 
Riley v. New Jersey State Parole Bd., 219 N.J. 270, 295 (NJ 2014) 
Comm. v. Canadyan, 458 Mass. 574, 575, 578-579 (SC 2010)  


