
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
  

S.H., et al.,       
  
                                    Plaintiffs, 
  
              vs. 
  
HARVEY REED, 
  
                                    Defendant. 
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: 
: 
 

Case No. 2:04-cv-1206            
  
JUDGE ALGENON L. MARBLEY 
 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION  
REGARDING USE OF FORCE 
AND MEMORANDUM IN 
SUPPORT 

I. Introduction 
 

This motion has a simple goal – to preserve the status quo.  The parties have a 

stipulation that prohibits excessive force.  That stipulation is implemented in part through 

policies regarding use of force.  One of those policies, 301.05, prohibits the use of 

Oleoresin Capsicum (OC) spray in ODYS facilities.  The Defendant recently authorized 

the use of OC spray in violation of 301.05.  On October 12, 2011, this Court issued a 

temporary restraining order.  Doc. 281.  Plaintiffs now seek a preliminary injunction with 

the same terms.  Specifically, Plaintiffs seek an order directed to Defendant Harvey Reed, 

all of his agents and those acting in concert as follows: 

 
1. The staff of any agency invited into a DYS facility by DYS must be required 

by DYS to abide by DYS policies and procedures, including but not limited to, 

use of force policy and the prohibition against the use of OC spray and any other 

chemical agents and related security devices as set forth in DYS Policy Number 

301.05; 
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2. Hand held cameras shall be employed to record all uses of force consistent with 

DYS policy; 

3. All use of force reports shall be promptly prepared listing the participants and 

the weapons used consistent with DYS policy; and 

4.  The monitor shall be immediately advised at the time of any deployment, at 

the request of DYS, of Ohio Department of Rehabilitation and Correction staff 

into DYS facilities and an explanation for the deployment shall be immediately 

provided. 

II.  Facts 

This case challenges unconstitutional conditions of confinement including excessive 

force on members of the class of juveniles.  The facts relevant to this preliminary 

injunction include: 

1. The parties agree that the use of force by the staff of DYS has violated the 

constitution and this court has made that finding. See Stipulation, Doc. 108. 

2. The monitoring reports continue to conclude that DYS is not in substantial 

compliance with all of the terms of the Stipulation regarding use of force. 

3. On September 27, 2011, Defendant Reed requested assistance from the Ohio 

Department of Rehabilitation and Correction.  He requested the deployment of the 

Special Tactics and Response Team (STAR) to move certain youth because of 

“staff shortages and an increase in violent behavior at two facilities.”  See 

Gerhardstein Affidavit, Ex 1, attached.1 

4. The deployment of the STAR team constituted a “planned use of force” pursuant 

to DYS SOP 301.05.02 and Policy 301.05.  See Gerhardstein Affidavit, Exs. 2, 3.   
                                                 
1 For Exhibits 1-6, see the Affidavit of Plaintiffs’ Attorney Al Gerhardstein, attached. 
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5. DYS Policy 301.05 states that “The use of chemical agents and related security 

devices shall be prohibited within all ODYS facilities.”   

6. The request for the STAR team, on its face, authorized the use of OC spray in 

violation of ODYS Policy 301.05.  See Gerhardstein Affidavit, Ex 1.   

7. The STAR team was deployed to move 19 youth to special units at Scioto 

Juvenile Correctional Facility.  The operation was labeled, “Operation Safety 

First.”  Id.   

8. Monitor team member Steve Martin examined video and incident reports from the 

Operation.  He noted that only one instance of pepper spray use involved a youth 

who was transferred.  All of the other deployments at Circleville Juvenile 

Correctional Facility (CJCF) “occurred in the hours and days following the 

transfer of the CJCF youth.”  Mr. Martin determined that even though the 

incidents were planned uses of force, ODYS failed to control the operation 

through an incident commander; the hand held camera was not always deployed 

properly; the STAR team used OC spray on youth in violation of written policy; 

and records of the uses of force were not properly maintained.  Mr. Martin also 

noted that OC spray was used in a number of instances when there was only 

verbal action by the youth with no actual physical resistance.  See Gerhardstein 

Affidavit, Ex. 4. 

9. Monitoring team member Orlando Martinez found that disruptive behavior at the 

CJCF was due in part to ineffective facility administration, inadequate staff 

supervision, and severe staffing shortages.  See Martinez report (Gerhardstein 

Affidavit, Ex 5). 
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10. Two examples of the use of force are referred to by Mr. Martin as CJCF Incidents 

#3 and #7.  The videos of these incidents are submitted under seal by manual 

filing.  Incident #3 occurred on September 27 at 7:20 p.m. and involves a youth in 

cuffs who was completely compliant and under the control of two officers.  He 

was nonetheless sprayed and taken to the ground without any basis.  Incident 

Number 7 occurred two days later.  The youth was ordered to place his hands on 

the wall which he does.  Five tactical team members surround him and even 

though the youth displays no resistance he is sprayed at point blank range with 

OC spray.  The videos from these deployments will be separately filed with the 

court. 

III. LEGAL ARGUMENT 

A. Standard of Review for Preliminary Injunction. 

The standard for evaluating a request for preliminary injunctive relief under Rule 

65 is well established in this Circuit.  Though, there is no rigid and comprehensive test 

for determining the appropriateness of preliminary injunctive relief, Tate v. Frey, 735 

F.2d 986, 990 (6th Cir.  1984) (citations omitted), the court should consider the following 

four factors: 

1. Whether the party seeking the injunction has shown a substantial 
likelihood of success on the merits; 

 
2. Whether the party seeking the injunction will suffer irreparable harm 

absent the injunction; 
 
3. Whether the injunction will cause others to suffer substantial harm; 
 
4. Whether the public interest would be served by the preliminary injunction. 
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Leary v. Daeschner, 228 F. 3d 729, 276 (6th Cir. 2000); Memphis Planned Parenthood, 

Inc. v. Sunquist, 175 F.3d 456, 460 (6th Cir. 1999).  These factors are “to be balanced and 

[are] not prerequisites that must be satisfied . . . they are not meant to be rigid and 

unbending requirements.”  McPherson v. Michigan High School Athletic Association, 

119 F.3d 453, 459 (6th Cir. 1997) (en banc); In re DeLorean Motor Co., 755 F.2d 1223, 

1229 (6th Cir. 1985).  A finding of irreparable injury “is the single most important 

prerequisite that the Court must examine when ruling upon a motion for preliminary 

injunction.”  Metrobanc v. Federal Home Loan Bank Bd., 666 F. Supp. 981, 984 (E.D. 

Mich. 1987).  “The probability of success that must be shown is inversely proportional to 

the degree of irreparable injury the plaintiffs will suffer absent an injunction.”  State of 

Ohio Ex Rel Celebrezze v. N.R.C., 812 F.2d 288, 290 (6th Cir. 1987); accord Shell v. 

R.W. Sturge Ltd., 850 F. Supp. 620, 632 (S.D. Ohio 1993). 

 Even if the Court is not certain that a plaintiff is likely to succeed on the merits, a 

preliminary injunction is still appropriate where the plaintiff shows “‘serious questions 

going to the merits and irreparable harm which decidedly outweighs any potential harm 

to the defendant,’” DeLorean, 755 F.2d at 1229 (quoting Friendship Materials, Inc. v. 

Michigan Brick, Inc., 679 F.2d 100, 105 (6th Cir. 1982)), or if “the merits present a 

sufficiently serious question to justify further investigation,” DeLorean, 755 F.2d at 

1230. A district court is not required to make specific findings concerning each of the 

four factors used in determining a motion for preliminary injunction if fewer factors are 

determinative of the issue.  Nat’l Hockey League Players’ Ass’n v. Plymouth Whalers 

Hockey Club, 325 F.3d 712, 717 (6th Cir. 2002). 
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In this case Plaintiffs meet the test for preliminary relief.  Their likelihood of success 

on the merits, their irreparable harm, the balance of hardships and the public interest all 

strongly favor the issuance of an injunction.   

B. Plaintiffs Have Met the Requirements of an Injunction in this Case. 

1.  There is a Substantial Likelihood of Success on the Merits. 

This motion is made pursuant to Stipulation ¶256 b.  In that paragraph the parties 

agree that judicial relief may be appropriate “in the event of an emergency posing an 

immediate systemic threat to the health or safety of youth.”  As documented by the 

Monitoring Team Reports, the use of the STAR team, including the authorization for use 

of OC spray, poses a threat to the safety of the youth in the DYS facilities.   

a.  Dangers of OC Spray in Juvenile Facilities. 

Oleoresin capsicum (OC) spray also known as pepper spray is considered to be an 

aerosol chemical weapon.2  The active ingredient in OC spray is capsaicin, a derivative of 

cayenne pepper.3  The spray is intended to be a non-lethal weapon designed to deescalate 

dangerous and violently resisting suspects.  According to a New York City Report on the 

use of pepper spray, “the intended results of the use of pepper spray are inflammation and 

swelling of the mucous membranes of the eye, nose, and throat and involuntary closure of 

the eyes.  Known side effects include coughing, gagging, and hyperventilation.  The 

National Institute of Justice ranks the use of pepper spray “just above hands-on pain 

compliance and immediately below the use of impact weapons on the use-of-force 

continuum.”4  It is used by some law enforcement officers to control aggressive subjects 

                                                 
2 S. Rep. No. T94-E1102HC, Florida Department of Labor and Employment Security, Florida Highway 
Patrol Training and Use of Freeze+p (Pepper Gas) (1994). 
3 Report of the Pepper Spray Committee Civilian Complaint Review Board (2000). 
4 Id. 
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and out-of-control crowds. It has been used in juvenile lock-ups for corporal punishment 

and psychological control.5  However, experts and several courts agree that the use of OC 

spray should only be used when absolutely necessary, in situations posing an imminent 

threat to human life.6   

The ban on OC spray as set out in the DYS policy is consistent with good 

correctional practice and prevents unnecessary injury to youth.  In fact, DYS is the state 

coordinator for the Juvenile Detention Alternative Initiative (JDAI) and in that capacity 

promotes an OC prohibition in detention centers across Ohio.7  OC spray causes both 

immediate and prolonged effects on the human body and mind.  Effects vary with respect 

to the body part sprayed, the proximity of deployment, the length of time of the spray and 

the frequency with which one is sprayed.  Acute exposure to the eye, nose, mouth, throat, 

lungs, or elsewhere, to OC spray has an immediate painful effect on most people. It can 

cause an intense burning sensation, immediate spasms of the eyelids, coughing, and 

spasms of the vocal cords.8  Chronic exposure may result in the loss of the sense of taste. 

Long term exposure may lead to an increase in mortality and adverse reproductive 

effects.9  Additionally, OC spray may have long-term psychological effects.10 

While there is evidence that OC spray in certain situations may reduce the need 

for more severe force options, there is growing concern for its safety. Risks include 

                                                 
5 CG Smith and W. Stopford, Health Hazards of Pepper Spray, 1999 North Carolina Medical Journal V. 
60:5, 272. 
6 See TEXAS CRIMINAL JUSTICE COALITION JUVENILE JUSTICE INITIATIVE, Pepper Spray in the Texas Youth 
Commission: Research Review and Policy Recommendations Executive Summary (2007) (“Not one single 
study examined recommended pepper spray as safe for use on children”). 
7 OC Spray is prohibited in juvenile detention facilities.  See Detention Facility Self-Assessment, Juvenile 
Detention Alternatives Initiative, p. 98, Annie E. Casey Foundation (2006). 
8 Medical Aff. Alabama Case, Michael D. Cohen M.D. (2011) 
9 S. Rep. No. T94-E1102HC, Florida Department Of Labor and Employment Security, Florida Highway 
Patrol Training and Use of Freeze+P (Pepper Gas) (1994). 
10 CG Smith and W. Stopford, Health Hazards of Pepper Spray, 1999 North Carolina Medical Journal V. 
60:5, 272. 

Case: 2:04-cv-01206-ALM-TPK Doc #: 287 Filed: 11/08/11 Page: 7 of 14  PAGEID #: 7988



8 
 

respiratory effects such as difficulty breathing, loss of speech and prolonged cough, 

injuries to the cornea of the eyes sometimes resulting in scarring, blistering and 

inflammation of the skin and loss of protective reflexes. 11  Safety concerns increase for 

persons with respiratory diseases, such as asthma, and certain mental illnesses.  For 

individuals with asthma, the reaction to the irritant effects of OC spray on the airways can 

cause severe asthma attacks that may be life threatening. This is of particular concern in 

juvenile detention center populations as asthma disproportionately affects minority and 

low income groups, especially African American children.12  Scientific data is sparse on 

the effects of OC spray on emotionally disturbed persons.  Still, the research so far warns 

that OC spray may not work against people with some mental health diagnoses and may, 

in some cases, exacerbate the difficulty associated with controlling such persons.13   

Additionally, the Department Of Justice found the use of pepper spray on “youth who 

should not be sprayed for health or mental health reasons, including pregnant girls, 

suicidal youth, youth on psychotropic medications and youth who physicians had ordered 

exempted from chemical spray use due to respiratory problems,” to be inappropriate.14 

Finally, the method with which the OC is sprayed affects the severity of injury. 

To decrease the risk of unnecessary harm, it is recommended that it is sprayed from at 

least 2 feet away, aimed at the chest and chin, and one second or less in duration.15 When 

one is sprayed, the Federal Occupational Safety and Health Administration regulations 

recommend the following procedure for decontamination: 
                                                 
11 Michael D. Cohen M.D SDC, ND Ala, Case No. 2:10-cv-03314 (Gerhardstein Affidavit, Ex. 6) 
12 CDC,Summary Health Statistics for U.S. Children: National Health Interview Survey, 2010. Table 1.  
http://www.cdc.gov/nchs/data/series/sr_10/sr10_250.pdf [PDF |714KB] (2011). 
13 REP. OF THE PEPPER SPRAY COMMITTEE CIVILIAN COMPLAINT REVIEW BOARD, (2000). 
14 Id. 
15 S. REP. NO. T94-E1102HC, FLORIDA DEPARTMENT OF LABOR AND EMPLOYMENT 
SECURITY, FLORIDA HIGHWAY PATROL TRAINING AND USE OF FREEZE+P (PEPPER GAS), 
(1994). 
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• Removal of contaminated clothing and washing with soap and water 
• Flushing eyes with large amounts of water and facing into wind (fan or air 

conditioner) to speed up evaporation 
• Removal from the site of incident so victim can breathe fresh air 
• If irritation persists after washing, get medical attention16 

Failure to provide prompt decontamination increases the risk of injuries.17 
 

One recent survey confirmed the information set out above and concluded that 

most experts view the use of pepper spray on juveniles as unsafe and would restrict it 

situations where it is absolutely necessary.18 In Morales v. Turman, a district court in 

Texas held that  using chemical crowd-control agents “in situations not posing an 

imminent threat to human life or an imminent and substantial threat to property-but 

merely as a form of punishment-constitutes cruel and unusual punishment in violation of 

the eighth amendment.”19 Similarly, a South Carolina district court determined that 

indiscriminate use of a chemical agent for purposes other than protecting staff or other 

juveniles was a violation of the juveniles’ constitutional rights under the Due Process 

Clause. 20 Focusing on the potential long-term medical complications and the fact that 

punitive use of a chemical agent “teaches the victims to inflict pain as a method of 

controlling others and makes the juveniles more volatile, more aggressive, and less likely 

to respond properly to authority figures,” the court stated that the usage was 

“inappropriate” and “counterproductive.”21   

                                                 
16 Id. 
17 Medical Aff. Exhibit 6 
18 See TEXAS CRIMINAL JUSTICE COALITION JUVENILE JUSTICE INITIATIVE, Pepper Spray in the Texas 
Youth Commission: Research Review and Policy Recommendations Executive Summary (2007) (“Not one 
single study examined recommended pepper spray as safe for use on children”). 
19 Morales v. Turman, 364 F. Supp. 166, 173-74 (E.D. Tex. 1973) rev'd on other grounds, 535 F.2d 864 
(5th Cir. 1976), rev'd, 430 U.S. 322 (1977); remanded for rehearing, 562 F.2d 993 (5th Cir. 1977). 
20 Alexander S. By & Through Bowers v. Boyd, 876 F. Supp. 773, 786 (D.S.C. 1995) aff'd in part and rev'd 
in part on other grounds, 113 F.3d 1373 (4th Cir. 1997). 
21 Id.   
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b.  The Use of Pepper Spray on Youth in the Class Constitutes Excessive 
Force  

 
The report by Steve Martin demonstrates that the pepper spray used in this case 

was excessive.  The deployment violates the express terms of the DYS use of force policy 

and violates the JDAI standards that DYS is actively enforcing in detention centers 

around the state.  Two videos showing deployments at CJCF are filed with this brief.  

Monitor team member Steve Martin testified on October 12, 2011, that during Operation 

Safety First the STAR team used OC spray when dealing with situations that DYS 

confronts every day without the use of OC Spray: 

13 Physical response is needed only 
14 under certain circumstances when a youth is currently 
15 physically violent and poses immediate danger towards 
16 himself or others; or when a youth is affirmatively 
17 physically resisting institutional rules and poses 
18 immediate danger to self or others; and, third are causing 
19 a serious disruption or there is a clear enforcement 
20 necessity to move the youth. 
21 Let me note that only one of these eleven incidents 
22 involved a youth who was transferred. Ten of the eleven 
23 incidents occurred after that transfer, and most of them 
24 hours afterwards and involved situations, in terms of 
25 resistance or noncompliance by a youth, that DYS is 
 
1 confronted with on a daily basis and which, as Your Honor 
2 noted, typically handles those in an acceptable fashion, 
3 that is, either through deescalation, verbal strategies 
4 and, once they go hands on, only the necessary force 
5 required to immobilize or neutralize the youth's 
6 noncompliance. 
7 So we are not talking here of incidents that were of 
8 a, certainly, institutional disturbance level, that is, a 
9 riot or major outbreak of violence. We're talking about 
10 situations which a tactical team set about to conduct room 
11 searches. What they were confronted with, in some 
12 circumstances, is what, again, DYS is almost on a daily 
13 basis with some select youth confronted with. So we're not 
14 talking here, with regard to these incidents, about highly 
15 emergent, out-of-control youth. We're talking about youth 
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16 that failed to cuff up, et cetera. So, if you apply -- 
17 even had DYS had OC spray in its arsenal of nonlethal 
18 weapons -- let's assume for a moment they did. In my view, 
19 I have not reviewed any single incident in which it would 
20 have been appropriate to use under the DYS 301.05.01. 

10/12/11 Status Conference Tr. at 34-35 (Doc.283). 

 It is therefore apparent that DYS violated the Stipulation and its own Policy 

prohibition on OC Spray when it permitted OC Spray to be used by ODRC STAR team 

members during Operation Safety First.  These deployments also constituted excessive 

force under the applicable constitutional standards.  Plaintiffs will demonstrate a strong 

likelihood of success on the merits.   

2.  The Lack of an Injunction will Cause Irreparable Harm. 

At the TRO hearing on October 12, 2011, counsel for DYS argued that the use of 

OC spray was justified because the September 27 incidents were “critical incidents” and 

that staff from the Ohio Department of Rehabilitation and Correction were therefore 

permitted to use their own use of force rules and not follow the DYS use of force rules.  

This Court specifically asked whether “DRC personnel [were] bound by 301.05?”  

Counsel for DYS stated, “No.”  10/12/11 Status Conference Tr. at 18:2-3 (Doc. 283).  

The harm to the class of youth if this problem is not remedied is severe.  As this Court 

stated,  

10 I don't have a problem, 
11 Mr. Cholar, with the need, as I indicated at the outset, to 
12 bring in outside assistance. But my problem stems from 
13 them doing what DYS people couldn't do. See, DYS personnel 
14 have to act consistent with DYS policies. And that's the 
15 premise on which this stipulation was entered into. There 
16 are policies in place, and we'll all abide by them for the 
17 better good of the goals of DYS. 
18 But now that has been undermined because you're 
19 bringing somebody in who -- if you want somebody touched up 
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20 because he's a bad actor, but we can't, we can bring these 
21 guys in who can with impunity. 

10/12/11 Status Conference Tr. at 21 (Doc.283).   

 Regardless of the conditions cited by Director Reed in authorizing OC spray on 

September 27, 2011, the actual deployment of OC spray at the DYS facilities violated all 

professional standards.  As Plaintiffs will set out in detail at the hearing, OC spray was 

deployed against youth who were not resisting or engaging in threatening behavior, 

deployed against other youth at point blank range even though the youth were under the 

control of multiple officers, sprayed on the genitals of a youth, and applied with a 

punitive facial swipe to other youth.  See Gerhardstein Declaration, Ex 4.  Mr. Martin 

labeled the application of pepper spray through hand smears, “punitive on its face.”  

10/12/11 Status Conference Tr. at 39 (Doc.283).  This conduct must not be repeated in 

the DYS facilities. 

3. The Balance of Hardships Weighs in Favor of the Plaintiffs. 

The youth need a safe environment.  That can be achieved without OC spray and 

in fact is achieved every day based on the testimony of Mr. Martin.  Since safety can be 

preserved without using OC spray and its use terrorizes and caused physical and mental 

injury to the youth, the balance of hardships imposed by issuing the injunction weighs in 

favor of the Plaintiffs.   

4. The Public Interest will Be Served by Granting the Injunction. 

The public interest is best served by enforcing the Stipulation and policies 

adopted under the Stipulation.  These documents reflect both the constitutional standard 

and the agreement of the parties.  The public interest is not served by ignoring the 

Stipulation and the policy.  The public interest is best served by issuing the injunction. 
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C.  Trial Plan. 

It appears that the Defendant may argue that the uses of OC spray were justified 

because the circumstances in the facilities amounted to a riot.  Plaintiffs will vigorously 

contest that argument and will present evidence opposing that argument.  Because the 

dispute between the parties is so fundamental the length of time needed to present 

Plaintiffs’ case will be longer than anticipated.  Plaintiffs will subpoena both Director 

Reed from DYS and Director Mohr from ODRC.  There may be additional DYS staff 

subpoenaed as well.  Further, Plaintiffs will seek testimony from Mr. Martin and, if 

available, one medical expert.  Additionally, several members of the class will be called 

to testify.   

IV.  CONCLUSION 

This matter is set for hearing on November 21, 2011.  Plaintiffs will establish at 

that hearing all of the facts needed to support a preliminary injunction continuing the 

terms of the TRO and request that the injunction be issued.   

Respectfully submitted, 

s/ Alphonse A. Gerhardstein 
ALPHONSE A. GERHARDSTEIN  
(Ohio Bar No. 0032053) 
Trial Attorney for Plaintiffs 
Gerhardstein & Branch Co. LPA 
432 Walnut Street, Suite 400 
Cincinnati, Ohio 45202 
(513) 621-9100  
(513) 345-5543 fax 
agerhardstein@gbfirm.com   
  

 
KIM BROOKS TANDY  
(Ohio Bar No. 0076173) 
Attorney for Plaintiffs 
Children’s Law Center, Inc. 
104 East 7th Street 
Covington, Kentucky 41011 
(859) 431-3313 
kimbrooks@fuse.net  
 
  

JENNIFER M. KINSLEY  
(Ohio Bar No. 0071629) 
Attorney for Plaintiffs 
Sirkin Kinsley & Nazzarine, Co. LPA 
 810 Sycamore Street, 2nd Floor 
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Cincinnati, Ohio 45202 
(513) 721-4876 
 jkinsley@skn-law.com  
  

 
  CERTIFICATE OF SERVICE 

  
            I hereby certify that on November 8, 2011, a copy of the foregoing pleading was 

filed electronically.  Notice of this filing will be sent to all parties for whom counsel has 

entered an appearance by operation of the Court’s electronic filing system.  Parties may 

access this filing through the Court’s system.   

  
                                                                        s/ Alphonse A. Gerhardstein 

                                    Attorney for Plaintiffs 
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