
Juvenile Defender
resource guide

NATIONAL JUVENILE
DEFENDER CENTER

2 0 2 0
•  •  •   •  •  •  •



 

 

 

 

 

 

 

 

 

2020 JUVENILE DEFENDER RESOURCE GUIDE 
August 1, 2019 – July 31, 2020 

 

 

 

 

 

 
 

 
 
 

Editor  
Tony Ortiz 

Gault Fellow 
 

Contributors 
Rhiane Alexis, Anthony Bauth, Cassandra Cappiello, Elizabeth Carlson,  

Hannah Dodson, Michael Hatcher, and April Pacis 
NJDC’s 2020 Law Clerks 

 
© September 2020 

  



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

2 
 

  



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

3 
 

 

TABLE OF CONTENTS 
Chapter I: Adolescent Development ......................................................................................................... 4 

Chapter II: Constitutional Rights ............................................................................................................. 7 

   Access to Counsel ...................................................................................................................................... 7 

   Due Process ................................................................................................................................................ 7 

   Interrogation and Miranda ......................................................................................................................... 8 

   Search and Seizure ................................................................................................................................... 10 

Chapter III: Costs, Fines, Fees, and Restitution .................................................................................... 11 

Chapter IV: Defense Systems .................................................................................................................. 13 

Chapter V: Detention and Corrections ................................................................................................... 14 

Chapter VI: Disposition: Youth in Adult Court .................................................................................... 16 

Chapter VII: Educational Issues – School Policing, School Discipline, and the School-to-Prison 
Pipeline  ...................................................................................................................................................... 17 

Chapter VIII: Juvenile Legal System Reform ....................................................................................... 19 

Chapter IX: Juvenile Sex Offenses .......................................................................................................... 21 

Chapter X: Markers of Inequality: Identity and Status ........................................................................ 23 

   Dual Status Youth .................................................................................................................................... 23 

   LGBTQI-GNC Youth .............................................................................................................................. 24 

   Race ......................................................................................................................................................... 24 

Chapter XI: Mental Health and Disabilities  .......................................................................................... 28 

Chapter XII: Post-Disposition, Re-entry, and Collateral Consequences ............................................. 30 

Chapter XIII: Probation .......................................................................................................................... 31 

Chapter XIV: Risk Assessments .............................................................................................................. 33 

Chapter XV: Shackling ............................................................................................................................ 35 

Chapter XVI: Solitary Confinement ....................................................................................................... 36 

Chapter XVII: Trafficking ....................................................................................................................... 38 

Chapter XIII: Trauma ............................................................................................................................. 39 

Chapter XIX: Waiver / Transfer / Certification to Adult Court .......................................................... 41 

Chapter XX: COVID-19 ........................................................................................................................... 42 

 

  



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

4 
 

CHAPTER I:  
ADOLESCENT DEVELOPMENT 

 
Teenage Brain Development: Its Impact on Criminal Activity and Trial Sentencing 
Gretchen M. Colón-Fuentes, 88 JURDICA U.P.R. 1062 (2019). 
 

This article focuses on the rationale used by the Supreme Court in Roper v. Simmons, 
Graham v. Florida, and Miller v. Alabama to support arguments for less harsh sentencing 
of youth. The author reviews brain research and technology showing teenage brains are 
underdeveloped as compared to adults. The author discusses findings that teens tend to 
act according to impulses and with lessened regard for the consequences of their actions; 
and that peer influence and parental guidance effect teens’ risk-taking behaviors. The 
author suggests that courts consider age and maturity and allow youth to participate in 
vocational training and rehabilitative programs. Additionally, the author suggests 
policymakers establish sentencing policy that reflects the research related to youth 
development.  

 
A New Era in Juvenile Sentencing: Why Montgomery, Adolescent Neuroscience, and a 
Shift in the National Conversation Point Toward a Need for Measure 11 Reform  
Joshua Olmsted, 23 LEWIS & CLARK L. REV. 465 (2019). 
 

Although Oregon’s Measure 11 has since been reformed, this note provides strong 
arguments that can be used to eliminate mandatory transfer laws in other states. The 
author argues for discretion in juvenile sentencing, which would more closely follow the 
two decades of research into adolescent neurological developments, as well as Supreme 
Court jurisprudence emphasizing that youth are fundamentally different from adults for 
the purpose of criminal culpability and sentencing. The author proposes two reforms. The 
first is to allow youth, subject to discretion of the court, to receive sentences shorter than 
the measure 11 minimums when they are convicted of certain second-degree offenses. 
The second reform would create a youth offender parole board to review the longest 
youth sentences.  

 
The Perceptions of Juvenile Judges Regarding Adolescent Development in Evaluating 
Juvenile Competency 
Collen M. Berryessa & Jillian Reeves, 110 J. CRIM. L. & CRIMINOLOGY 551 (2020). 
 

This article examines if and how juvenile court judges take the psychosocial immaturity 
and development of adolescents into consideration when making decisions regarding 
adjudicative competency of young people in juvenile court. The article analyzes the 
attitudes of 27 juvenile judges regarding competency to stand trial in relation to their 
understandings and perceptions of adolescent development and psychosocial maturity. 
The authors identify factors that judges find influential in determining juvenile 
competency, analyze judges’ understandings and application of existing research on 
adolescent development, and examine judges’ views on the influence age has on 
competency and abilities related to developmental maturity. The authors find that many 
judges consider juvenile competency as largely unrelated to adolescent development and 
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do not see a connection between the two. Additionally, the authors suggest that, although 
the data shows that research on and understanding of adolescent development play a large 
role in shaping judges’ understanding of youth behavior, most judges only connected 
these characteristics to offending and did not indicate that adolescent development is 
important to them in assessing youth competency. The authors conclude by arguing that 
the results of the study indicate the need for further research and more direct education 
and training of judges on the role of adolescent development in not only offending, but 
also in competency.  

 
Reducing Recidivism in Serious and Violent Youthful Offenders: Fact, Fiction, and a Path 
Forward 
Megan Kurlychek & Alysha Gagnon, 103 MARQ. L. REV. 877 (2020). 

 
The authors explore several programs with promising results as they relate to long-term 
outcomes for “serious and violent youth offenders.” For example, one of the programs 
discussed is the Oregon Social Learning Center’s (OSLC) successful intervention 
program for families whose youth have had numerous contacts with juvenile court. The 
program requires “[t]he treatment group to . . . develop behavior contracts with specific 
prosocial and antisocial behavior and the positive and negative consequences that would 
result. Families and youth received an average of 21.5 hours of therapy and 23.3 hours of 
phone contact.” The program has resulted in a significant reduction in the number of 
arrests for the youth involved. The author advocates the utilization of families, schools, or 
communities to help reduce recidivism. 

 
Conceptualizing Legal Childhood in the Twenty-First Century 
Clare Huntington & Elizabeth S. Scott, 118 MICH. L. REV. 1371 (2020). 
 

This article addresses the complex laws that govern children by providing an historical 
overview of the legal framework established during the Progressive Era of the early 
Twentieth Century and the reforms in the years since, and proposes a new conceptual 
“Child Wellbeing” framework for understanding how states currently approach juvenile 
justice. The authors argue that, in this modern framework, lawmakers are increasingly 
relying on research into child and adolescent development as a more effective way of 
advancing child wellbeing, rather than the traditional paternalistic approach of the past. 
They also recognize that promoting child wellbeing generally furthers social welfare. 
Additionally, lawmakers today realize the importance of addressing the ways in which 
racial bias and inequality affect the regulation of children, something absent from earlier 
approaches to youth and the law. The article further explains how the Child Wellbeing 
framework helps to understand, not only the state’s role in directly regulating children 
and families, but how it impacts parental rights and children’s rights.  
 

In Defense of Empiricism in Family Law 
Elizabeth S. Scott, 95 NOTRE DAME L. REV. 1507 (2020). 
 

Part of this article addresses the pushback against using scientific research in the legal 
realm. While acknowledging some legal actors misuse empirical research by putting forth 
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weak studies or using solid research inappropriately to advance their advocacy positions, 
the article points out that empirical research has contributed positively to law and policy 
for children. For example, lawmakers have used research showing youth have less 
understanding of Miranda warnings, are more susceptible to coercion by authority, and 
have higher confession rates to adopt protections for youth during interrogation. The 
courts have also used adolescent brain development research to offer protections for 
youth when navigating the justice system. Based on empirical research, states have closed 
youth institutional facilities and shifted resources to communities to fund evidence-based 
programs that promise better outcomes. Research has also been useful to point out how 
biases can influence algorithms like risk-assessments for youth during the dispositional 
phase. The author concludes that there is good reason to be optimistic the expanding use 
of empirical research will contribute to law and policy reform that better serves the 
interests of children and families. 
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CHAPTER II: 
CONSTITUTIONAL RIGHTS  

 
Access to Counsel 

 
J.B. v. Onondaga County 
401 F. Supp. 3d 320 (N.D. N.Y. 2019). 

 
A group of arrested youth sued New York’s Onondaga County, its Executive, and its 
Sheriff, alleging they were denied the right to consult with their attorneys in a 
confidential setting. In granting their Motion for Class Certification and Motion for 
Preliminary Injunction, the court reasoned that, “by posting officers in [the] Courthouse 
[at] attorney-client meetings, the Sheriff places a substantial obstacle in the way of class 
members’ right to consult their attorneys and prepare a defense.” The Court held that the 
Defendants misconstrued state law and violated Plaintiffs’ constitutional rights. “When 
children are convicted and incarcerated without counsel, the integrity of the justice 
system is undermined.”  

 
 

Due Process 
 

Defining “Special Care” 
Ben Gifford, 110 J. CRIM. L. & CRIMINOLOGY 15 (2020). 
 

This article reveals that many courts fail to follow the Supreme Court’s mandate that 
courts evaluate the voluntariness of juvenile confessions with “special care,” and 
proposes specific factors courts should consider when deciding the admissibility of such 
confessions. According to the article, the most common ways in which courts misapply 
the special care standards are by failing to acknowledge the special care standard at all, 
acknowledging but failing to apply the standard in a meaningful manner, and 
misinterpreting arguments in favor of heightened scrutiny as arguments in favor of a bar 
against admissibility of juvenile confessions. The author does not propose to expand 
existing procedural protections for children, but merely offers guidance on the proper 
application of current Supreme Court precedent, stating that special care requires courts 
to evaluate whether interrogators have used tactics that are disproportionately coercive 
when applied to children. Noting that this is not an exhaustive list, the author suggests 
four specific concerns that courts should consider in deciding whether a child’s 
confession is given voluntarily: isolation, maximization and minimization, deception, and 
leading and fact-feeding.  

 
Why (Jury-Less) Trials are Unconstitutional 
Suja A. Thomas & Collin Stich, 69 EMORY L. J. 273 (2019). 
 

This article explores how the denial of the Sixth Amendment right to a trial by jury to 
children who are the subject of juvenile proceedings is unconstitutional. The author 
considers this issue in four parts. First, the article highlights the history of the juvenile 
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court system, beginning with Cook County, Illinois’s first special court for children. 
Second, the article examines the meaning of the term “criminal prosecution” and rejects 
the notion that the rehabilitative nature and purpose of juvenile proceedings should 
preclude children from certain fundamental rights. Third, the article asserts that the right 
to a trial by jury is grounded in the Due Process Clause. Finally, the article briefly 
highlights the connection between the right to a trial by jury and judicial economy as well 
as rehabilitation. The author refutes arguments that jury trials are ineffective, costly, and 
tend to undermine the rehabilitative purpose of the youth justice system by noting that 
“roughly 25% of states” have conformed to the use of jury trials in juvenile court with no 
adverse impact on the system. Additionally, the author argues that the increased costs for 
jury trials are likely to be offset by the reduction in the cost of detaining youth, since 
juries convict less often than judges. As such, protection under the Sixth Amendment in 
juvenile cases should be a viable consideration for all states.  

 
C.D. v. State  
458 P.3d 81 (Alaska 2020). 
 

The Alaska Supreme Court held that fundamental fairness requires adopting a rule that 
prohibits the use of a minor’s testimony at a waiver hearing against him in a subsequent 
prosecution in either juvenile or criminal court, over the youth’s objection. The court 
reasoned that, because a minor in a waiver hearing bears the burden of rebutting the 
statutory presumption of amenability to treatment in the juvenile legal system, it is 
improper to use testimony, intended to meet that burden, against the youth. The purpose 
of this rule is to mitigate a minor’s risk in exercising the due process right to present a 
defense at a waiver hearing. By increasing the likelihood that a minor will be able to offer 
relevant evidence of amenability to treatment, this exclusionary rule will enable lower 
courts to make better decisions in waiver proceedings.  

 
 

 
Interrogation and Miranda 

 
Pre-Adjudication Access to Counsel for Juveniles 
Christopher. K. Gleason, 69 EMORY L. J. 359 (2019). 

 
This comment explores the barriers children face in exercising the constitutional 
protections guaranteed by the Supreme Court in the In re Gault decision, specifically, the 
right against self-incrimination. The author argues that the privilege against self-
incrimination hinges on a child’s access to counsel at all stages of juvenile proceedings, 
including all pre-adjudication interactions. The author highlights the limits of the Gault 
decision regarding youth confessions, interrogation, and waiver of counsel and proposes 
two remedies: (1) requisite access to “counsel outside the presence of law enforcement,” 
and (2) the mandatory presence of counsel during youth interrogations “without the 
option of waiver.” The author argues that adopting these recommendations will likely 
remedy the racial imbalances in policing youth and serve as a starting point for 
meaningful systemic reform.  
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Principal Interrogator: A Call for Youth-Informed Analysis of Schoolhouse Interrogations 
Megan Crane, 23 J. GENDER, RACE & JUST. 77 (2020). 
 

This article examines the dangers of schoolhouse interrogations. School officials often 
use the same coercive techniques as law enforcement, eliciting statements that can be 
used in criminal prosecutions against young people. Under these circumstances, courts 
simply ask if the school official was acting as law enforcement, but the author argues this 
“agency test” is deficient. The authors suggest that all confessions given in the school 
context should be analyzed under J.D.B. v. North Carolina and should always be 
assessed for voluntariness through an age-appropriate lens. Finally, the author addresses 
counterarguments, particularly concerns about school safety, asserting that the real 
danger students face is a discounting of their constitutional rights and the threat of 
incarceration. Through this lens, the scales tip in favor of protecting the constitutional 
rights of children involved in schoolhouse interrogation.  

 
 

When Parents are Not Enough: The Case for Counsel in Juvenile Interrogations 
Laura Cohen, 34-WTR CRIM. JUST. 55 (2020). 
 

This article emphasizes the need for access to counsel, above and beyond just parents, 
before and during interrogations of youth by law enforcement. Youth are more prone to 
waive their rights and give false confessions during interrogation and, without counsel 
present, may do so unknowingly. While a parent looks out for the safety of their child, 
they may also have conflicts of interest or insufficient knowledge to help their child. 
Counsel, however, has a greater understanding of the law, can better protect a youth’s 
rights, and can better provide legal advice prior to and during an interrogation.  

 
Innocent Juvenile Confessions 
Seth P. Waxman, 110 J. CRIM. L. & CRIMINOLOGY 1 (2020). 
 

This article addresses the threat of false youth confessions. The author, a former Solicitor 
General of the United States, discusses the power that confessions have in the 
adjudicatory process and, in turn, the danger presented when these confessions are 
coerced. The author explains why children are more susceptible to false confessions due 
to factors like sensitivity to outside pressure and lack of understanding of long-term 
consequences of the legal system. These coercive dynamics are even more present when 
youth have “social and intellectual deficits.” The author then addresses the lack of 
attention the Supreme Court has given these issues in the last forty years. Finally, he calls 
for readers to reject a “one size fits all” approach to assessing the fairness of youth 
confessions.  
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In re Anthony L.  
256 Cal. Rptr. 3d 688 (2019). 

 
This case dealt with the issue of what constitutes a custodial interview, and whether 
confessions made by youth to police during those custodial interviews are a product of 
coercion and, thus, inadmissible. Here the police, with permission from the youth’s 
mother, Mirandized the 15-year-old, who was accused of committing assault, and 
conducted an interview in the child’s bedroom. In determining whether a person is in 
custody, the court must consider the totality of the circumstances and determine whether 
the circumstances “created a coercive atmosphere such that a reasonable person would 
have experienced a restraint tantamount to an arrest.” The court held that, while the 
interview was custodial, the minor’s statements were voluntary because the defendant’s 
will was not overborne at the time he confessed.   

 
 

Search and Seizure 
 

The Costs of Youth: Voluntary Searches and the Law’s Failure to Meaningfully Account 
for Age 
Bryce Anderson, 62 ARIZ. L. REV. 241 (2020). 
 

This article argues against the constitutionality of consent searches of youth. The author 
argues that the Fourth Amendment protects youth from consent searches because 
traditional concepts of legal consent do not account for the intellectual immaturity of 
youth. The author points out how even psychological experts have trouble differentiating 
youth conduct due to immaturity from youth conduct due to meaningful intent. The 
article gives various examples of cases that accept or reject intellectual immaturity of 
youth in their consent analysis. The author also gives examples of states, like Montana, 
that have afforded additional protections to youth in the search context.   
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CHAPTER III 
COSTS, FEES, FINES, AND RESTITUTION 

 
Juvenile Fee Abolition in California: Early Lessons and Challenges for the Debt-Free 
Justice Movement 
Jeffrey Selbin, 98 N.C. L. REV. 401 (2020). 

 
This article explains lessons and challenges in the juvenile fee abolition movement in 
California. The data used in the reforms suggests that juvenile fees undermine both 
rehabilitation and public safety, disproportionately harm low-income families and 
families of color, and are costly to administer. To be successful, reform efforts should 
combine research with active organizing campaigns involving youth and families from 
impacted communities. Sharing evidence that juvenile fees are regressive and racially 
discriminatory can create allies between people who oppose taxes/big government and 
people who care about racial justice. The article also describes how fee abolition can 
correct racial and economic injustice in the justice system by using publicly funded 
justice models that invest in the very same people who have been so unjustly targeted and 
disproportionately harmed by mass criminalization.    

 
In re J.M.E 
451 P.3d 1018 (Or. Ct. App. 2019). 

 
In this case, a child was found guilty of acts that, had he been an adult, would constitute 
fourth-degree assault. As a result, he was ordered to pay restitution to cover medical 
expenses. The court found insufficient evidence to establish that the hospital bills were 
reasonable and an appropriate amount of restitution. The court emphasized that economic 
damages are “‘objectively verifiable monetary losses including but not limited to 
reasonable charges necessarily incurred for medical, hospital, nursing and rehabilitative 
services . . . .’” (emphasis added). The court held that the mere submission of a hospital 
bill is not enough to prove reasonableness and the state must provide more evidence to 
succeed.  

 
Call for a Nationwide Moratorium on Juvenile Fees and Fines  
U.C. Berkeley Law Policy Advocacy Clinic et al., (Apr. 7, 2020). 
 

This position statement, signed by 110 national and state-based non-profit organizations, 
asks state and local officials to suspend the assessment and collection of juvenile system 
fees and fines for the duration of the COVD-19 public health and economic crisis. It 
notes that especially during a crisis such as COVID-19, these regressive and racially 
discriminatory fees and fines could have catastrophic consequences for families who are 
already struggling financially. It further provides specific action steps that decision-
makers, such as governors, legislatures, juvenile courts and attorneys, among others, can 
take to implement this moratorium.  
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A.B. 439, 2019 Leg., 80th Sess. (Nev. 2019). 
  

This bill amended the Nevada statute to remove the ability of a county to assess fees to a 
youth or youth’s parent or guardian for certain services provided to the youth while under 
the jurisdiction of the juvenile court. With some exceptions, this includes fees associated 
with transportation, medical services, court-ordered cognitive training and human 
development, and court-appointed legal services, among others. “If a child becomes 
subject to the jurisdiction of the juvenile court and the child received ancillary services 
that are administered or financed by a county, including, but not limited to, transportation 
or psychiatric, psychological or medical services, the juvenile court shall. . . Not order the 
parent or guardian of the child to reimburse the county for the costs of such services. . ..” 
NEV. REV. STAT. ANN. § 62B.110(3). “Except as otherwise provided in NRS 424.085, if 
the juvenile court appoints an attorney to represent a child, the parent or guardian must 
not be required to pay the reasonable fees and expenses of the attorney.” NEV. REV. STAT. 
ANN. § 62D.030(5). It also requires that when a child is ordered by the juvenile court to 
participate in a program, that program must provide insurance for the child.  

 
N.J. STAT. ANN. § 2C:35-15 (2020). 
 

This statute was amended in 2020 to eliminate juvenile court fees for adjudication. 
Originally, the statute called for “every person convicted of or adjudicated delinquent for 
a violation” to receive a fixed offense penalty for the degree of the crime. If there was 
more than one offense, then the person could be “assessed a single penalty application to 
the highest degree” for the conviction or adjudication. However, after this statute was 
amended, all mentions of “adjudicated delinquent” were eliminated from the statute so 
that youth adjudicated in juvenile court are no longer subject to these fees. 
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CHAPTER IV 
DEFENSE SYSTEMS 

 
The Criminalization of Childhood  
NAT’L JUVENILE DEFENDER CTR., (2019).  

 
This analysis of state statutes reveals that most states have failed to set a minimum age of 
juvenile court jurisdiction or have set the minimum age too low. Currently, 29 states have 
set no minimum age for a child to be prosecuted in juvenile court. It suggests that states 
set the minimum age of prosecution at 14 years old, which would better align with 
international standards and our knowledge of child development, as well as allow states 
to save money and better utilize limited resources.  

 
 

When Big Brother Becomes "Big Father": Examining the Continued Use of Parens 
Patriae in State Juvenile Delinquency Proceedings 
Emily R. Mowry, 124 DICK. L. REV. 499 (2020). 
 

This article examines how Michigan’s Juvenile Code (based on parens patriae) conflicts 
with the way Michigan’s juvenile courts currently operate. To ensure the protection of 
children’s constitutional rights, the author urges the following reforms: (1) presume that 
every child who enters the juvenile court is indigent and needs publicly-funded counsel; 
(2) address the recent Raise-the-Age legislation’s deferred effective date (set for 2021) 
and  set a minimum age for criminal culpability; (3) create more rigorous requirements 
for jurisdictional waivers to adult criminal courts and consistently follow the existing 
laws regarding jurisdictional waiver; and (4) ensure that juvenile proceedings are 
consistently categorized as either civil (according to the current statute) or criminal (as 
court opinions often reference) but not both. The author concludes that these reforms are 
necessary for Michigan juvenile courts to preserve and respect the constitutional rights of 
children at all stages of delinquency proceedings. 
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CHAPTER V 
DETENTION AND CORRECTIONS 

 
Prison as a Criminal School: Peer Effects and Criminal Learning Behind Bars 
Anna Piil Damm & Cédric Gorinas, 63 J. L. & ECON. 149 (2020). 

 
This study analyzed young adults in the Danish prison population (18-23) incarcerated 
for the first time between 1994 and 1997 and compared the results with a 2009 study that 
focused on youth incarcerated in correctional facilities in Florida between July 1997 and 
June 1999. The Danish study found that assigning young people with similar conviction 
histories to the same facility increases recidivism, especially for skill- and network-
intensive offenses such as drug crimes. Relatively inexperienced young people have 
higher chances of repeating criminal behavior if they share facilities with people who are 
relatively more experienced in similar crime types. In other words, the study suggests that 
first time assignment to facilities with others relatively inexperienced with the legal 
system is more likely to end their criminal behavior after release.  

 
Ensuring the Safety of Clients in Detention Facilities 
Sophie Eaglesham, AM. BAR ASS’N (July 8, 2019). 

 
This article highlights the Juvenile Facilities Checklist for Defenders published by the 
National Juvenile Defender Center. This checklist outlines best practices for delinquency 
lawyers to promote client safety in detention facilities and is a tool to help defenders 
ensure the facilities the courts are considering meet essential standards for safety and care 
of clients. The 12 topic checklist consists of: the physical design of the facility and 
whether it has prison-like features; the types of contact youth are able to maintain with 
family members; educational, recreational, and other programming provided by the 
facility; use of force, solitary confinement, and restraints; disciplinary procedures; 
grievance processes and access to counsel; practices to record, share data, and address 
instances of abuse, violence, and neglect; the facility’s capacity and accommodation; 
actions to promote the health and safety of youths; staffing practices and staff training; 
demographics within the facility and any special considerations for under-represented 
groups; and other publicly available information.  

 
T.G. v. Kern County 
No. 1:18-cv-0257-JLT (E.D. Cal. Dec. 4, 2019).  

 
This Order granted preliminary approval of a settlement in a class action suit brought by 
incarcerated youth with mental health, behavioral, learning or developmental disabilities 
against the Kern County Juvenile Facilities, Kern County Probation Department, and 
Kern County Schools in California. The youth asserted that they suffered discrimination 
due to their disabilities and the facility and department were responsible for providing 
adequate care. They argued that the staff and officers use of force against them was 
excessive when they were acting out as a manifestation of their disabilities. The 
settlement calls for the facilities to establish a treatment model with new training that will 
provide special attention to youth with disabilities. The plan provides for the modification 
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of the culture at the facilities as well as tracking and monitoring the use of force, 
including pepper spray, against youth. Staff will receive training in de-escalation, crisis 
intervention, adolescent behavior, and mental health disabilities in order to assist youth 
within the facilities. The facilities will provide surveys and review processes with youth, 
families, and staff to ensure that concerns are addressed. Integrating ADA 
accommodations and ensuring help for those with disabilities are at the forefront of the 
settlement.  

 
C.P.X. ex rel. S.P.X. v. Garcia 
450 F.Supp. 3d 854 (S.D. Iowa Mar. 30, 2020). 

 
This class action lawsuit against an Iowa training school claims inadequate mental health 
care and unconstitutional use of solitary confinement and physical restraints. The court 
held that the facility’s lack of appropriate mental health resources amounted to a violation 
of substantive due process for youth at the facility. The court also found that the facility’s 
use of isolation was punitive. Finally, the court found that the use of a restraint device 
known as “the wrap” to intentionally inflict pain and discomfort in order to punish and 
coerce youth, which violated both the UN Convention Against Torture (to which the US 
is a signatory) and the Eighth Amendment to the United States Constitution. The court 
placed injunctions on the training school severely limiting its ability to use isolation and 
restraints within the facility and ordered that proper mental health care be provided to all 
residents. The court also ordered that a monitor be appointed to oversee the 
implementation of the injunctive relief.  

 
Juvenile in Justice: A Look at Maryland’s Practice of Incarcerating Children Without A 
Jury Trial 
Kelsey Robinson, 79 MD. L. REV. ONLINE 14 (2020). 

 
This article argues that, because youth adjudicated delinquent in Maryland are subject to 
incarceration at disposition and thus at risk of losing their liberty, they are 
constitutionally entitled to a jury trial. It states that denying youth the right to a jury trial 
violates Articles 21 and 24 of the Maryland Declaration of Rights and points out four 
issues: (1) juvenile courts have wide discretion in deciding whether to incarcerate a child 
or allow them to receive services in the community; (2) harsh and punitive conditions of 
confinement exist in DJS-operated placements; (3) youth face the risk of being 
incarcerated for a longer period of time than an adult who is convicted of the same 
offense; and (4) youth are entitled to every constitutional right afforded to adults, except 
for the fundamental right of trial by jury. The author also argues Maryland’s Juvenile 
Causes Act should be amended to provide youth the right to a trial by jury because it has 
been almost 50 years since McKeiver was decided and that the Court’s rationale behind 
denying youth the right to a jury trial no longer applies, that the rehabilitative policies and 
goals promised by the Maryland General Assembly and the Department of Juvenile 
Services are not being fulfilled, and that youth in Maryland are not being provided with 
rehabilitation. 
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CHAPTER VI: 
DISPOSITION – YOUTH IN ADULT COURT 

 
 

See No Evil, Hear No Evil: Applying the Sight and Sound Separation Protection to All 
Youths Who Are Tried as Adults in The Criminal Justice System 
Lauren Knoke, 88 FORDHAM L. REV. 791 (2019). 
 

This article examines one of the Juvenile Justice and Delinquency Prevention Act’s 
(JJDPA) core protections afforded to youth: sight and sound separation. Sight and sound 
separation aims to prevent youth from having any visual or spoken exchanges with 
incarcerated adults when they are held in an adult facility. However, the JJDPA includes 
a loophole for judges to deem a youth ineligible for sight and sound protection if it is “in 
the interest of justice” to do so, which leaves a portion of the youth population vulnerable 
and exposed to the dangers of adult facilities. The author argues that sight and sound 
separation’s statutory application should provide for the unqualified inclusion of all youth 
who are charged and tried as adults within the criminal justice system. The rationale for 
this is to decrease the victimization of youth and mitigate other negative consequences 
from youth interactions with incarcerated adults. 

 
De-Facto-Life And The Rare Juvenile 
Julie Burke, 37 MISS. C. L. REV. 264 (2019). 

 
This article examines how de-facto-life sentences are inconsistent with the notion that 
children are different from adults and are in conflict with parens patriae, as well as 
earlier philosophies of the juvenile court, which focused on helping children rather than 
punishing them. The author argues that because de-facto-life sentences are essentially life 
without parole sentences, Graham and Miller should apply to them, making such 
sentences unconstitutional. The argument is advanced in three parts: part one provides the 
background defining the United States Supreme Court cases that this issue arises from; 
part two discusses how de-facto-life sentences are actually life sentences because they 
exceed the defendant’s life expectancy; and part three concludes by arguing that the focus 
for sentencing youth should be on helping them, rather than punishing them.  
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CHAPTER VII: 
EDUCATIONAL ISSUES - SCHOOL POLICING, SCHOOL DISCIPLINE, AND THE 

SCHOOL-TO-PRISON PIPELINE 
 

The Right to Public Education and the School to Prison Pipeline 
Areto A. Imoukhuede, 12 ALB. GOV’T L. REV. 52 (2019).  

 
This article examines how the school-to-prison pipeline undermines the right to public  
education and argues that the school-to-prison pipeline must be dismantled. The 
argument is advanced in three parts: part one focuses on the right to public education that 
states are required to provide; part two defines the school-to-prison pipeline and discusses 
the emergence of zero tolerance policies and the impact of school exclusion and arrest on 
student education; and part three examines the impact of zero tolerance policies on Black 
students and concludes that the school-to-prison pipeline is part of the modern American 
story of racial oppression. The author supports this conclusion with statistics that show 
Black children are disproportionately targeted for referral and arrest by police and 
schools and are more susceptible to becoming victims of the school-to-prison pipeline. 
Once students become a victim of this pipeline, it undermines their right to public 
education. 

 
“Disturbing Schools” Laws: Disturbing Due Process with Unconstitutionally Vague Limits 
on Student Behavior 
Rachel Smith, 28 J. L. & POL’Y 356 (2019). 

 
This note analyzes various states’ “Disturbing Schools Laws,” arguing these laws have a 
disparate impact on students of color and courts should recognize students’ right to bring 
due process and First Amendment claims in court. The author uses Kenny v. Wilson, a 
2018 case in the Fourth Circuit Court of Appeals in which the court recognized the 
students’ standing to bring due process and First Amendment claims against South 
Carolina’s Disturbing Schools Law as a model for other students to bring similar claims. 
Plaintiffs in that case used Supreme Court precedent in City of Chicago v. Morales to 
argue that the law was unconstitutionally vague. In addition, the author urges schools to 
provide more comprehensive training to School Resource Officers and better distinguish 
their responsibilities from those of teachers and school administrators. 

 
Preventing Parkland: A Workable Fourth Amendment Standard for Searching Juveniles’ 
Smartphones Amid School Threats in a Post-Parkland World 
Andrew Mueller, 28 WM. & MARY BILL RTS. J. 1057 (2020). 
 

This article discusses the Fourth Amendment issues around searching students’ phones 
particularly considering crackdowns in the wake of the Parkland school shooting. The 
“[c]omment promotes a compromise aimed at addressing two timely and related 
concerns: protecting students’ safety and defending students’ privacy.” The author 
discusses the need for the Supreme Court to articulate a new standard for searching 
student phones at school and for schools to protect both student safety and constitutional 
rights. The author discusses the history of the issues highlighting two major cases: New 
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Jersey v. TLO and Riley v. California and how the TLO test may be imagined through the 
Riley lens. The author suggests using a “reasonable suspicion-plus” standard for smart 
phone searches to balance student safety and Fourth Amendment protections.  

 
Just Another School? The Need to Strengthen Legal Protections for Students Facing 
Disciplinary Transfers 
Miranda Johnson & James Naughton, 33 NOTRE DAME J. L. ETHICS & PUB. POL’Y 69 
(2019). 
 

This article argues that state and school district policies should expressly limit the use of 
alternative school transfers as part of an overall strategy to reduce the use of exclusionary 
discipline practices. The authors base their argument on the increasing research that 
shows the harm done to students from exclusionary school discipline practices. States 
have responded to this research with policy reforms to limit the use of suspensions and 
expulsions, however many of these reforms have not included changes to provisions in 
state law and district policies allowing for students to be transferred from their 
neighborhood schools to alternative schools for disciplinary reasons. The author 
highlights this as a problem because disciplinary placements in alternative schools also 
can have devastating consequences for students. Alternative school placements are 
associated with negative results that include reduced academic achievement, reduced 
likelihood of graduation on time, fewer years of schooling, increased risk of depression, 
and increased likelihood of arrest as an adult. The article also specifically highlights a 
case study of Illinois’ school discipline reform law that was passed in 2015, which 
significantly limited the scope of school administrators’ discretion to impose 
exclusionary discipline on students and eliminated zero tolerance policies.  

 
The Constant and Expanding Classroom: Surveillance in K-12 Public Schools 
Barbara Fedders, 97 N.C. L. REV. 1673 (2019). 

 
This article addresses privacy issues associated with the rise of digital learning 
technologies in K-12 public education, using North Carolina as a case study. Schools and 
public and private entities can potentially use data from these technologies for non-
educational purposes and have the ability to monitor conduct inside and outside the 
school building. The author argues that education policymakers undervalue student 
privacy interests, fail to consider surveillance’s often inequitable and unfair application, 
and may be unaware of the legal constraints to surveillance. Low-income students, 
students of color (particularly Black students), and LGBTQ youth are disproportionately 
affected by these privacy intrusions. To address these concerns, school administrators 
should seek to minimize their use of all surveillance technologies, schools should provide 
notice and transparency regarding surveillance, information obtained through 
surveillance should not be kept indefinitely, and districts must be willing to abandon 
technologies when the harms outweigh the benefits. 
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CHAPTER VIII 
JUVENILE LEGAL SYSTEM REFORM 

 
Overdue for Justice: An Assessment of Access to and Quality of Juvenile Defense Counsel 
in Michigan  
NAT’L JUVENILE DEFENDER CTR., (2020). 
 

This assessment of Michigan’s juvenile defense system found that, “juvenile defense 
practices are not subject to any state standards, receive no state funding, and have no 
consistent monitoring or enforcement in place to ensure youth receive effective counsel at 
all critical stages.” The report notes the absence of a state-level system of oversight, 
enforcement, or funding, which means attorneys often lack the resources and training to 
provide quality defense. The assessment also includes an analysis of how families and 
youth are often “saddled with fees, fines, and costs,” at every point in the juvenile court 
process. The report provides a list of recommendations to improve the Michigan juvenile 
defense system, including creating a system of state oversight, ensuring adequate 
funding, and eliminating court-related fees, fines, and costs assessed against youth and 
families.  

 
Reimagining Equality Through the Lens of Human Rights: Lessons from the United 
Nations Convention on the Rights of the Child 
Barbara Bennett Woodhouse, 47 FORDHAM URB. L. J. 353 (2020). 
 

This article explores the implications of the United Nations Convention on the Rights of 
the Child and the application of its universalizing language to specific needs and contexts 
in the United States. The author also advocates for the United States to look at the 
constitutions of other countries to draw inspiration for constitutional reform at home. The 
author argues for transforming the United States from an intrusive state to a responsive 
state, meaning the United States should act “as a partner in meeting children’s needs 
rather than as an adversary.” The author highlights the importance of advocating for 
children’s rights from the bottom up, suggesting there should be advocacy for children 
from the regional to the federal level and argues for the integration of the social sciences 
to better understand the needs of children. 

 
The Will to Change: Lessons from Canada’s Successful Decarceration of Youth 
Cheryl Marie Webster et al., 53 LAW & SOC’Y REV. 1092 (2019). 
 

This article analyzes the history of the decarceration of youth in Canada and three factors 
that had a large impact this movement. First, curtailing imprisonment became a 
fundamental value throughout Canada and its criminal and youth justice cultures. 
Secondly, in order to see reform, unambiguous political support was needed to create 
change. The government itself saw the need for change as its people continued to support 
the limited use of imprisonment. Once there was public and political support throughout 
Canada for decarceration of youths, explicit policies and laws were implemented to 
reduce the numbers of youth in court and custody. These laws were very specific with 
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unambiguous language to create this change. In order to see these changes in other 
countries, there needs to be a political, cultural, and moral will to implement change. 

 
Remarks from Hon. Letitia James—Rewriting the Sentence: Summit on Alternatives to 
Incarceration 
32 FED. SENTENCING REPORTER 28 (2019). 

 
This address, delivered by New York Attorney General Letitia James, is a call to 
“reimagine justice” in America and institute reforms that will end mass incarceration. Her 
remarks emphasize the nation’s failure to address and treat mental health crises and to 
end the “misguided war on drugs.” As a result, she argues, the nation has sanctioned the 
criminalization of poverty and mental illness. Moreover, these failures have profoundly 
and disproportionately impacted youth of color. This address underscores the necessity 
for new policies, such as legalizing marijuana, correcting “historical wrongs,” prioritizing 
mental health teams at schools over police intervention, and ending “school-based 
arrests.”  

 
Children Are Our Future: Resurrecting Juvenile Rehabilitation through “Raise the Age” 
Legislation in Missouri 
Brittany L. Briggs, 85 MO. L. REV. 191 (2020). 

 
In this note, the author addresses “the effects of Senate Bill 793 on Missouri and its 
juveniles through the lens of historic shifts in the understanding of juvenile justice.” The 
author reviews the history of the juvenile legal system particularly in Missouri and argues 
that Missouri has become a model state for juvenile justice reform. The article examines 
Senate Bill 793 and how these “raise the age” efforts benefit both children and 
communities. Senate Bill 793 will allow seventeen-year-olds to access the resources of 
the juvenile system in Missouri without being waived to criminal court. The author 
further contends that Senate Bill 793 “will decrease costs in Missouri by diverting 
seventeen-year-old youth to Missouri DYS, where recidivism rates are much lower.” 
Finally, the author advocates for further reforms such as improving education, addressing 
systemic bias, and ensuring adequate counsel. 
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CHAPTER IX 
JUVENILE SEX OFFENSES 

 
Cruel to be Kind: The Societal Response to Technology and Youth Sexual Expression 
Kelly Muldavin, 23 LEWIS & CLARK L. REV. 425 (2019). 
 

This note argues that prosecuting children for peer-to-peer consensual “sexting” is 
ineffective and overly punitive, and that a more proper remedy must be found to protect 
the interests of children. The author describes a study that revealed children, parents, and 
other adult stakeholders, such as school administrators and community leaders, often 
have very different ideas of what “sexting” is and each group struggles to define it. While 
real harms of peer-to-peer sexting exist, such as bullying, “sextortion,” and dating abuse, 
the author says these are relatively rare and sexting is often not the cause, but merely “a 
symptom of a larger problem.” The use of criminal sanctions in the context of consensual 
peer-to-peer sexting is not justified, especially because young people are less culpable 
than adults and cannot fully appreciate and adjust their behavior, making criminal 
prosecution ineffective in deterring sexting among minors.  

 
The Kids Are Alright: Teen Sexting, Child Pornography Charges, and the Criminalization 
of Adolescent Sexuality 
Blaire Bayliss, 91 U. COLO. L. REV. 251 (2020). 
 

This comment asserts that sexting laws prosecute a victimless crime, impose punishment 
for normal behavior, and inflict overly harsh punishments on teenagers for activity 
supported by history and not just the rise of technology. It argues that federal child 
pornography law criminalizes adolescent exploration of sexuality by prosecuting sexting 
and pushes states to adopt sexting-specific laws to respect teenagers’ personal freedom 
and bodily autonomy. No federal laws address sexting specifically; instead, prosecutors 
use child pornography laws to prosecute teenagers, without any consideration for the age 
of consent in any given state or if the image was self-produced. As of 2018, 
approximately twenty states have passed sexting-specific laws. The Comment addresses 
the harms caused by current law: (1) teenage bodily autonomy is violated when the 
government polices the bodies of consenting young people; (2) the overly harsh sentences 
levied against teens convicted of sexting are unjust because teenagers are marked for life 
for actions undertaken as adolescents; and (3) the current law fails to deter sexting in any 
way and may incentivize young people to commit further crimes. The author cites 
Supreme Court cases referencing unjust lifelong punishments for youth and the 
constitutional difference between children and adults for sentencing purposes and urges 
this logic to be applied when considering a lifetime sex offender registry requirement for 
youth.  

 
Interview With: Illinois’ Juvenile Sex Offender Registry and the Process for Removal 
Alison Brooks, 39 CHILD. LEGAL RTS. J. 213 (2019). 

 
This article explains the legal process and consequences of the Illinois juvenile sex 
offender registry. Under Illinois law, youth who have been adjudicated for both 



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

22 
 

misdemeanor and felony sex offenses must register with the local police. The author 
emphasizes the intrusiveness of the registration requirements, including the need to 
provide employment information and any internet content they have posted. The article 
explains how there is no research showing registry increases public safety or lowers 
recidivism. The article also points out how youth of color are disproportionality affected 
by the registry. While one may be removed from the registry, the author argues that the 
process for removal takes far too much time and effort. Instead of the registry, the author 
asserts that there should be more use of treatment-based approaches supported by 
research showing lower recidivism.  
 

In re J.D. 
832 S.E.2d 484 (N.C. Ct. App. 2019)  

 
The North Carolina Court of Appeals reaffirmed that in order for the State to overcome a 
motion to dismiss it must offer ‘substantial evidence of each of the material elements of 
the offense alleged.’” Substantial evidence “raises more than just suspicion of guilt.” The 
court found that a youth’s admission of guilt must correspond with a “sufficient factual 
basis” in order to be acceptable. A youth’s constitutional right to cross-examine the 
witness must also be “affirmatively” protected. As such, failure to raise objections to 
witness statements in a reasonable time does not bar youth from being afforded this right 
when the evidence is prejudicial. Finally, the trial court must provide written reasons for 
its decisions during the sentencing phase or else such decisions constitute sentencing 
errors.  

 
In re M.W. 
No. 2019 CA 00020 (Ohio Ct. App. Nov. 4, 2019). 

 
The case involves a 17-year-old youth, who appealed a decision for abuse of discretion 
that declared him a Tier II juvenile sex offender, rather than Tier I. The appellate court 
found that the trial court did not provide sufficient rationale for the classification of Tier 
II that is required by the statute and did not consider all of the statutory factors for 
classification. The appellate court remanded the case for a meaningful review of the trial 
court’s decision and consideration of all applicable statutory factors. 
  

  



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

23 
 

CHAPTER X: 
MARKERS OF INEQUALITY: IDENTITY AND STATUS  

 
 

Dual Status Youth 
 

Two Doors to the Courthouse 
Gary Coley & Lisa Jarrett, 82 TEX. B. J. 694 (2019). 
 

This article discusses the need for a specialized approach for handling “crossover” cases 
involving youth in both the child welfare and juvenile legal systems. The authors point 
out that children and youth who experience abuse or neglect are at a 47% greater risk of 
being involved in the juvenile legal system; up to two-thirds of youth involved with the 
juvenile legal system had prior contact with the child welfare system; and youth who are 
involved with both the child welfare and juvenile legal systems experience higher rates of 
recidivism, longer stays in detention, and poor long-term outcomes. The article focuses 
on Texas’s primary state agencies charged with addressing the needs of youth in both 
systems and argues for a coordinated approach between the agencies for dual status 
youth. The authors argue that benefits to using a coordinated approach include regular 
collaboration and communication among professionals, creating better efficiency, and 
maximizing the potential for positive outcomes. Additionally, a coordinated approach can 
mean less missed days from work or school, fewer requests to repeat the same—often 
emotionally complex—information, and more consistent support and interventions.  

 
“In the Little World”: Breaking Virginia’s Foster-Care-to-Prison Pipeline Using 
Restorative Justice 
Joanna R. Steele, 54 U. RICH. L. REV. 313 (2019). 

 
In this article, the author proposes that “integrating restorative justice conferencing into 
Virginia’s foster care system can help break its foster-care-to-prison pipeline.” Currently, 
children in the Virginia foster care system lack the mental health resources to help divert 
them from the prison pipeline. The author uses Glenmona, Northern Ireland as a model 
for how Virginia could structure its restorative justice program. Glenmona employs 
restorative conferencing which uses “casual and spontaneous communication techniques 
to help participants respectfully and thoughtfully communicate their perspective . . .” 
Additionally, the Glenmona model uses more formal restorative practices, which the 
author details. The author recommends how these practices can be integrated into the 
Virginia system while addressing concerns around the resources required for such a 
program.  
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LGBTQI-GNC Youth 
 

The Protection of LGBT Youth 
Craig Konnoth, 81 U. PITT. L. REV. 263 (2019). 

This article analyzes how the LGBT community has been persecuted by the state over the 
years by viewing same-sex attraction as a disease. The Supreme Court, state propositions, 
and schools have all discriminated against LGBT individuals. Homeless youth are 
disproportionately LGBT, and therefore have higher interactions with the police. Trans 
individuals especially are subject to arrest, sometimes for “false personation” (giving a 
chosen name that comports with their gender identity rather than their birth name) and 
police arrest youth for solicitation if they find them possessing condoms. In schools, 
LGBT student are 1.25 times to 3 times more likely to face criminal sanctions for similar 
offenses as straight students; some of the most common offenses that led to arrest, such 
as dress code violations, disproportionately affect LGBT gender non-conforming 
students. To counter, the author suggests states should affirmatively alter the attitudes and 
outlooks of state actors towards LGBT individuals and engage private actors who know 
how to interact with LGBT children. 

 
 

Race 
 

Child Savers and Unchildlike Youth: Class, Race, and Juvenile Justice in the Early 
Twentieth Century 
Chase S. Burton, 44 LAW & SOC. INQUIRY 1251 (2019). 
 

In this article, the author analyzes three different books about the history of juvenile 
justice and argues that the link between the three works is that they each reveal early 
reformers biased portrayal of poor and Black youth as unchildlike. The essay focuses on 
class and race, and how the two intersect to “produce stratifications of unchildlikeness.” 
After analyzing the history of the juvenile justice system through the lens of these three 
works, the author concludes that “the Progressive-era ideal of childhood was shaped by 
an emerging body of classist and racist studies of child development that treated white, 
middle-class youth as the only truly innocent and saveable children” and that a reformed 
juvenile justice system can only exist after racist and classist concepts of childhood are 
dismantled.  

 
State v. Quijas 
457 P.3d 1241 (Wash. Ct. App. 2020). 

 
In this case, the Washington Court of Appeals held that, while the juvenile court’s 
decision to decline jurisdiction of the defendant’s case was supported by substantial 
evidence and therefore was not an abuse of its discretion, the decision to decline 
jurisdiction was defective due to the court’s failure to rule on the defendant’s claim of 
racial bias. When he was 15 years old, the defendant was convicted of second-degree 
murder and sentenced to 15 years in prison, after his case was moved from juvenile to 
superior court. The defendant appealed the juvenile court’s order declining jurisdiction. 
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The Appellate Court found the juvenile court had considered each factor required and 
that substantial evidence supported its decision to decline jurisdiction. However, the 
juvenile court failed to rule on the defendant’s claim that the declination process was 
invalid due to racial prejudice, therefore the court held the declination order was 
defective and remanded the matter for further proceedings in superior court to determine 
whether declination of jurisdiction was appropriate.  

 
Battling Implicit Bias in the IDEA to Advocate for African American Students with 
Disabilities 
Dustin Rynders, 35 TOURO L. REV. 461 (2019). 

 
This article focuses on how systematic implicit bias against African Americans in the 
juvenile legal and child welfare systems translate to implicit bias and disproportionality 
in the special education system. It also explains how the Individuals with Disabilities 
Education Act (“IDEA”) attempts to address disparities, as well as how lawyers can 
combat implicit biases related to age, race, and ability in court and in their own practice. 
It defines implicit bias, the IDEA, and bias in the juvenile legal system, child welfare, 
and education systems. Decisions regarding special education, identification, discipline, 
services, and placement are overwhelmingly influenced by race. The author argues that 
special education attorneys should raise racial and national origin discrimination in cases 
when appropriate and look for opportunities to partner with racial justice organizations.  

 
Racial Justice for Youth: A Toolkit 
GEO. LAW JUVENILE JUSTICE INITIATIVE & NAT’L JUVENILE DEFENDER CTR., (2019).  

 
Racial Justice for Youth: A Toolkit for Defenders is a web-based toolkit that gives 
juvenile defenders training, resources, and information to fight the over-policing, over-
criminalization, and school exclusion of youth of color. While many Toolkit resources 
are available without an account, defenders who sign up can access actionable content for 
verified professionals including over 40 sample motions and other resources. Click here 
to sign up for a Racial Justice Defender Toolkit account for access to member-only 
resources. If you have resources you would like to see added to the Toolkit, or pieces of 
your own that you would like to share, please email us at 
inquiries@defendracialjustice.org.  

 
Healing Ethno-Racial Trauma in Latinx Immigrant Communities: Cultivating Hope, 
Resistance, and Action 
Nayeli Y. Chavez-Dueñas et al., 74 AM. PSYCHOLOGIST 49 (2019). 
 

This article discusses the psychological impact of racially oppressive systems on the 
Latinx community. Experiencing or “witnessing discrimination, threats of harm, 
violence,” and anti-immigration policies, all contribute to trauma and social isolation. For 
example, fear of police and deportation often keep individuals from attending school, 
seeking medical attention, and reporting crime. For children, trauma is manifested 
through negative behaviors such as poor academic performance, isolation, and the 
“internalization of racial and ethnocentric messages.” The authors recommend a 

http://www.defendracialjustice.org/
https://defendracialjustice.org/register/rjd/
https://defendracialjustice.org/register/rjd/
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“framework for healing” which consists of four phases of intervention at the “individual, 
family, and community levels.” Finally, the author calls for social justice advocates to 
raise awareness, drive policy reform efforts, and collaborate with other support networks.  
 

RECASTing Racial Stress and Trauma: Theorizing the Healing Potential of Racial 
Socialization in Families 
Riana Elyse Anderson & Howard C. Stevenson, 74 AM. PSYCHOLOGIST 63 (2019). 

This article examines the role that Race Socialization (RS) plays in healing youth who 
experience racial trauma. The author of this study defines RS as communication about 
racialized experiences. The author advocates for the application of RECAST (Racial 
Encounter Coping Appraisal and Socialization Theory) to enhance the effects of RS. 
RECAST allows people “to recognize that the encounter is racial; to become aware that 
the encounter creates in one’s self and others cognitive, emotional, and physiological 
reactions; and to recognize that those reactions can occur during and after the encounter.” 
The author also stresses the importance for empirical evidence that supports the theories 
being advocated. 
 

Racial Discrimination and Racial Identity: Daily Moderation Among Black Youth 
Eleanor K. Seaton & Masumi Iida, 74 AM. PSYCHOLOGIST 117 (2019).  

 
This article studies the relationship between racist experiences in youth and depressive 
symptoms. The article cites a study that found there “was a positive trend for daily racial 
discrimination experiences to be positively associated with daily depressive symptoms on 
the same day....” The article discusses how internalized racism causes harm and suggests 
that youth being around members of the same group could increase their self-esteem, 
while being around different ethnicities could decrease their self-esteem.   

 
Race, Rights, and the Representation of Children 
Barry C. Feld & Perry L. Moriearty, 69 AM. U. L. REV. 743 (2020).   

 
This article contends that In re Gault not only failed to alleviate racial injustice in the 
juvenile court system, it may have exacerbated it. The authors point to the creation of an 
adversarial process without full constitutional protections as the root of the issue. 
Additionally, they address the political backlash to Gault which created more “tough on 
crime” policies that disproportionately affect people of color. This article addresses the 
history of the juvenile legal system and how social and political responses to the Great 
Migration created a racially unequal system. The authors explain that Gault addressed the 
wrong problem by not addressing “[t]he primary source of racial injustice in the juvenile 
court . . . social-structural inequality, too many crimes, too much punishment, and too 
many arrests and prosecutions of juveniles of color.” The authors propose that the 
solutions lie in raising awareness of racial biases and limiting the policing and arrests of 
minority communities.  
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J.R. v. State 
273 So. 3d 111 (Fla. Dist. Ct. App. 2019). 

 
This case involves a youth charged with possession of cocaine where the trial court erred 
in expressly admitting prejudicial evidence about the area where the youth was arrested 
as being a “high crime” area. The trial court admitted law enforcement testimony 
regarding shootings, stabbings, and the use and sale of narcotics in the neighborhood and 
the court did not make express statements that the evidence was not to contribute to the 
final determination of guilt. Evidence of this sort is inadmissible because it is irrelevant 
to the issue of guilt and tends to establish guilt by association. Since the appellate court 
could not conclude that the introduction of evidence did not contribute to the finding of 
delinquency, the case was reversed and remanded for a new trial.  

 
Children's Equality: The Centrality of Race, Gender, and Class 
Nancy E. Dowd, 47 FORDHAM URB. L. J. 231 (2020). 

 
This essay outlines the core components of the book Reimagining Equality: A New Deal 
for Children of Color as a backdrop and focal point for dialogue and discussion on 
children and poverty, and how to achieve children’s equality. Part 1 addresses the life 
course of Black boys and Part 2 evaluates the impact of systemic skewing and creation of 
hierarchies on children’s development. Part 3 explores strategies to achieve 
developmental equality: (1) using existing statutory frameworks, specifically disability 
rights in litigation; (2) litigating constitutional arguments grounded in a theory of 
children’s rights; and (3) developing an affirmative legislative agenda to reach the broad 
structural and cultural changes necessary to achieve developmental equality through what 
the author calls “A New Deal for Children.” 
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CHAPTER XI 
MENTAL HEALTH AND DISABILITIES 

 
I Wish I Knew Then What I Know Now: Looking to the Objective Science in Evaluating 
Juveniles’ (In)Competency 
Tina M. Robinson, 49 SW. L. REV. 144 (2020). 

 
This note emphasizes the need for states to create juvenile-specific competency 
standards. Neuroscience and psychosocial science explain that youth have limited 
maturity due to their young age and underdeveloped prefrontal cortexes, which can lead 
to them being incompetent to stand trial. Many incompetent youth are tried every day due 
to transfers to adult court or because the state’s definition of juvenile competency is 
based on adult standards. This note advocates for eliminating automatic transfer to adult 
court and to defining competency standards for youth that should be developed by youth 
mental health professionals. There should be a presumption that youth are incompetent 
and the standards for reviewing competency must be specific for youth. 

 
Operationalizing a Behavioral Health Services Cascade of Care Model: Lessons Learned 
From a 33-Site Implementation in Juvenile Justice Community Supervision 
Michael L. Dennis et al., 83 FED. PROB. 52 (2019). 
 

This article examines findings from a multisite analysis to identify gaps in the systems of 
care and evaluated attempts to address them. The article focused specifically on youth 
whose justice contact had been directly and primarily overseen by juvenile community 
supervision (CS). The article gives recommendations for community supervision 
agencies going forward, such as setting up protocols for an effective data system; 
updating when changes are necessary or agreed upon; dedicating staff or setting up a 
memorandum of understanding (MOU) to work with a local university or consultant to 
provide support; encouraging CS staff to gather and record treatment referral, initiation, 
and progress data on their clients in a consistent and systematic way; and having the 
youth on CS and their parent or guardian sign a “limited release” or “disclosure of 
information” request at the time of referral that is good for at least 12 months.  

 
Under the Hood: Brendan Dassey, Language Impairments, and Judicial Ignorance 
Michele LaVigne & Sally Miles, 82 ALB. L. REV. 873 (2019). 
 

This article is an analysis of language impairment, interrogation techniques, and their 
combined effect on interrogation outcomes. The authors analyzed the case State of 
Wisconsin v. Dassey, where a developmentally disabled youth (Brendan) was coerced 
into a manifestly false confession, resulting in his conviction. As such, the authors 
attempt to explain judicial ignorance of language deficiencies, using Brendan’s case to 
generalize about overall weaknesses in the justice system. The authors define language 
impairment and explain the three realms—expressive, receptive, and pragmatic—of 
spoken language. The authors examine the facts of Brendan’s interview with law 
enforcement, focusing on the interrogators’ behavior that led Brendan into making a false 
confession. This article raises awareness about the consequences of youth interrogations 



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

29 
 

for young people with language deficiencies and urges the legal system to create 
mechanisms to prevent future failures. The authors recommend adopting a framework 
similar to that of the PEACE model in the United Kingdom, which “relies on the 
extensive training, assessment and review of every police officer. . . specific supervisor 
training to provide this feedback to officers. . . [and] incorporates pre-interview 
preparation.” 
 

Youth Access to Mental Health Services Is an Un-Prioritized Civil Right  
Victor M. Jones, AM. BAR ASS’N (Dec. 4, 2019). 

 
This article discusses the nation’s failure to provide adequate mental health services to 
children and argues that access to mental health services is a civil right. According to the 
American Psychological Association, up to 20% of youth in the U.S. have a mental or 
emotional illness, but only 20% of those youth receive any treatment, and only 7% 
receive appropriate treatment. In addition, there are disparities in treatment based on race; 
31% of white youth receive mental health services, compared to 13% of youth of color. 
Mental health issues can contribute to learning and behavioral issues, as well as lead to 
juvenile court involvement. Federal law mandates that Medicaid-eligible youth receive 
access to the public behavioral health system, and advocates have filed class action 
lawsuits to challenge multiple states’ inability to provide these services.  
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CHAPTER XII 
POST-DISPOSITION, RE-ENTRY, AND COLLATERAL CONSEQUENCES 

 
CAUTION: Collateral Consequences: Obstructing the Pathway to Young People’s Success  
NAT’L JUVENILE DEFENDER CTR., (2019). 
 

This document highlights the collateral consequences of youth involvement with the 
juvenile legal system. Juvenile court involvement can result in suspension or expulsion 
from school or a young person being denied entry into higher education programs. 
Juvenile court involvement can also negatively impact a youth’s ability to gain or 
maintain housing or employment, among other consequences, due to their juvenile 
record. The fact sheet emphasizes that youth who have been involved with the juvenile 
court face many long-term obstacles to opportunities, which must be addressed at the 
front and back ends of the system. 

 
Collateral Damage in Idaho: A Proposal to Strengthen the Effect of the Juvenile 
Corrections Act 
Jenny V. Gallegos, 55 IDAHO L. REV. 379 (2019). 

 
This article explains current juvenile expungement laws in Idaho and details changes 
needed to improve the system. The author explains the history of expungement in the 
United States broadly and in Idaho specifically. In Idaho, expungement simply entails 
sealing records, not destroying them, and the author lays out the advantages and 
disadvantages to the current system. The author recommends that young people have the 
ability to immediately expunge their records upon the completion of supervision (rather 
than the current five-year waiting period), that the state alerts them to the ability to 
expunge their records, and that young people have the ability to represent themselves pro-
se in expungement proceedings.  

 
§ 8:52. Destruction of Records 
THOMAS A. JACOBS & NATALIE C. JACOBS, 2 CHILDREN & THE LAW: RIGHTS AND 
OBLIGATIONS § 8:52 (2020). 

This section of the legal anthology Children and the Law: Rights and Obligations 
concerns the state and federal policy regarding the destruction of youth court records. It 
explores laws and policies regarding when, how, and to what extent juvenile court 
records may be cleared at both the state and federal levels. 
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CHAPTER XIII: 
PROBATION 

 
Tracking the Trackers: An Examination of Electronic Monitoring of Youth in Practice 
Catherine Crump, 53 U.C. DAVIS L. REV. (2019). 
 

This article examines the use of electronic monitoring on youth in California. It finds that 
while many have hailed electronic monitoring as a potential alternative to incarceration, 
evidence suggests it is actually “net widening” by expanding control over young people 
who would otherwise have received less burdensome terms of release. The author 
explains how the technological innovation of GPS, instead of inspiring penological 
innovation in the form of new types of electronic monitoring programs, has instead been 
used by probation departments to enforce house arrest. The article also cautions that there 
are converging trends that may lead probation departments to adopt more intrusive forms 
of electronic monitoring (such as data collection of heart rates, body movements, and 
sleep patterns) in the future. The author provides three recommendations for 
policymakers: (1) to avoid net widening, county governments—not the families of young 
people—should have to pay for the technology; (2) probation departments should adopt 
guidelines to distinguish serious violations from trivial ones and mete out consequences 
accordingly; and (3) probation departments should adopt policies that articulate a clear 
vision of what they wish to accomplish through the technology, and how they will 
manage the data that it generates.  

 
B.O. v. Juvenile Office 
595 S.W.3d 506 (Mo. Ct. App. 2020). 

 
This case involves a youth appealing the modification of a court’s previous disposition 
committing him to the custody of the Division of Youth Services. The Court of Appeals 
held that disposition hearings could not be melded with adjudication hearings and that the 
youth was entitled to a separate disposition hearing. The Court found that the combining 
of the two hearings is never mentioned anywhere in the Missouri Supreme Court Rules 
and that Supreme Court Rule 128.02 mandates a separate dispositional hearing that must 
follow an adjudication hearing.   
 

In re E.A. 
833 S.E.2d 630 (N.C. Ct. App. 2019). 
 

This case reaffirmed that, under N.C. Gen Stat. § 7B-2502, youth courts in North 
Carolina are required to refer youth to mental health services when provided any 
evidence of a child’s mental incapacity. Here, the youth’s mental incapacity was 
evidenced by a clinical assessment. The youth was diagnosed with a conduct disorder, 
which causes significant emotional, behavioral, and social impairment. The assessment 
provided an official recommendation, in the predisposition report, that treatment be 
provided for substance abuse and other mental health challenges. The court found that 
“the trial court’s violation of [the] statutory mandate is reversible error.” 
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People v. J.P. (In re J.P.)  
125 N.E.3d 1229 (Ill. App. Ct. 2019). 

 
The Appellate Court of Illinois affirmed the trial court’s sentencing order that a youth 
have no gang contact or activity and that she have her gang tattoos removed. J.P. was 
sentenced to three years’ probation for aggravated unlawful use of a weapon and 
unlawful possession of a firearm. She appealed the trial court’s probation conditions 
stating they were not reasonably related to her offenses or rehabilitation and were 
unreasonably overbroad and vague. The Appellate Court found the gang-related and 
tattoo removal restrictions were validly related to her rehabilitation because, among other 
reasons, she was identified as an active gang member and had been arrested four times 
prior to the instant offense. It also found the gang-related conditions were not overbroad 
because the trial court narrowed the probation condition to allow for “innocuous” or 
incidental contact, such as contact with her brother whom she lived with and who was 
affiliated with a gang. The Court further found the order for removal of a tattoo on J.P.’s 
face was not overbroad because removal would help avoid future hardships in gaining 
employment and with rival gangs, but remanded the case to trial court to determine 
whether any of J.P.’s other tattoos were to be included in the removal order. 

 
The Changing Landscape of Juvenile Justice 
Suchada P. Bazzelle, 33-APR. UTAH B. J. 16 (2020). 

 
This article gives a brief history on how juvenile laws have changed over time in the 
federal court system, as well as in Utah specifically. The author discusses the impacts of 
Kent v. US and In Re Gault and highlights the steps taken by Utah’s policymakers to 
address areas for law reform in the juvenile legal system. For example, the author 
highlights how the Utah Commission on Criminal Juvenile Justice (UCCJJ) data-driven 
report was used as the basis for a set of recommendations that were included in House 
Bill 239. The bill proposed mandating non-judicial adjustments for any offense below a 
felony; sharply reducing the types and amounts of sanctions allowed for each class of 
offense; and removing all school-based offenses from the jurisdiction of the juvenile 
court. Much of the reform focused on the probation department. The reform drastically 
changed the landscape of the juvenile probation officer’s job, shifting focus from 
implementation of court orders and supervision, to more emphasis on meeting 
individually with youth, applying validated assessments, managing non-judicial 
adjustments, and providing low level educational services. Since these implementations, 
the number of youth in detention centers has plummeted, the number of youth in state 
custody is declining, juvenile court referral numbers have dropped, and judges are seeing 
far fewer low-level offenses.  
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CHAPTER XIV: 
RISK ASSESSMENTS 

 
Impact of Risk Assessment Instruments on Rates of Pretrial Detention, Postconviction 
Placements, and Release: A Systematic Review and Meta-Analysis 
Jodi L. Viljoen et al., 43 LAW & HUM. BEHAV. 397 (2019). 
 

This article discusses the use of risk assessment tools and their impact on decisions about 
whether to detain young people prior to a trial. The author highlights that proponents of 
the tools support their use because they believe that the tools will decrease incarceration 
and increase public safety. Opponents, however, believe that the tools may exacerbate 
racial and ethnic disparities. The article stresses how the impact of the tools may be 
dependent on how they are used. The results of the systemic review show that the use of 
these tools was associated with a small decrease in restrictive placements, as well as a 
small reduction in recidivism. The results were unclear as to how these tools impact 
racial and ethnic disparities. The article concludes with stressing the need for more 
research.  

 
Predictions of Dangerousness in Sentencing: Déjà Vu All Over Again 
Michael Tonry, 48 CRIME & JUST. 439 (2019). 

 
This article argues that predictive instruments, used to create predictions about future 
violence, should be eliminated because they are more often wrong than right. The author 
points out that there are, at best, three false positives for every two true positives, and that 
Black individuals are more likely to be over-labeled as dangerous whereas white 
individuals are under-labeled as dangerous. The article says that predictive instruments 
incorporate socioeconomic variables that cause Black, other minority, and disadvantaged 
young people to be treated more harshly than their white and privileged counterparts. 
These risk assessments use criminal history variables that are inflated for Black and other 
youth of color by deliberate and implicit bias, and some include inherently personal 
matters such as marriage, work, and education. Additionally, some risk factors relate to 
aspects of criminal records that are contaminated by conscious and implicit bias and 
discriminatory practices. The article addresses and rebuts four counterarguments. This 
author also asserts that the age of the defendant should not factor into the instruments 
except to mitigate the severity of punishment, citing research on age/crime curves, 
developmental research, and the U.S. Supreme Court rationale in Miller v. Alabama. 

 
Under the Radar or Under Arrest: How Is Adolescent Boys’ First Contact with the 
Juvenile Justice System Related to Future Offending and Arrests? 
Jordan Beardslee et al., 43 LAW & HUM. BEHAV. 342 (2019). 

 
This study used a sample of arrested and non-arrested youth in one jurisdiction in 
California and examined: (1) the extent of a youth’s first contact with the juvenile legal 
system in association with subsequent self-reported illegal behavior and court-recorded 
official arrests, and (2) whether the type of justice system involvement was related to the 
nature of the findings. The researchers found that more lenient and informal justice 
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system interventions may be associated with behavioral improvements, but the positive 
effects might diminish, and eventually reverse, as processing becomes more punitive. All 
system-involved youth were more likely to be rearrested than similarly delinquent youth 
who were never under surveillance by the legal system. The study suggests that the 
default policy should be to keep legal system involvement to a minimum for first-time 
arrested youth who commit crimes of moderate severity. 
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CHAPTER XV: 
SHACKLING 

 
Eliminating Shackling in Juvenile Court: Continuing the Momentum 
NAT’L JUVENILE DEFENDER CTR., (2019).  

 
This publication focuses on national efforts to eliminate the shackling of youth in 
juvenile court. Shackling is traumatic and dehumanizing and there is no nation-wide 
limitation on the use of shackling in juvenile court.  While 32 states including the District 
of Columbia have enacted some legal limitations on the use of restraints, the limits and 
procedures for limiting shackling vary greatly. This piece urges remaining states to adopt 
and reform laws, like individualized assessments for the use of restraints, to eliminate 
indiscriminate shackling of youth in court.  
 

Virginia Pioneers Mental Health Transportation Alternative for Children Under 
Temporary Detention Order 
Snapper Tams & Tori Zicker, 22 RICH. PUB. INT. L. REV. 89 (2019). 

 
This comment analyzes the use of shackles on children being transported to a mental 
health facility after issuance of a Temporary Detention Order requiring the child be 
involuntarily admitted to a treatment facility. The authors argue that such use of shackles 
should be prohibited, except in rare circumstances, because it is traumatizing and 
detrimental to children’s development, and such transport should be provided by 
specialized mental health transportation companies. The comment explores an alternative 
transportation program for adults that was implemented in Virginia for a short time, and 
the author argues that a specialized mental health transport program could serve the 
interests of  both adults and young people. Such a program would be more cost effective 
for the state and would remove the strain on law enforcement departments because they 
would no longer have to provide such transportation.  
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CHAPTER XVI: 
SOLITARY CONFINEMENT 

 
Ending "Solitary Confinement" of Youth in California 
Sue Burrell & Ji Seon Song, 39 CHILD. LEGAL RTS. J. 42 (2019). 

 
This article retraces the history and reform efforts that transformed California from a 
state that once proscribed no “limit on the period of time youth could be held in 
isolation,” to a state that significantly limits solitary confinement in youth corrections 
facilities. The authors begin by discussing the psychological impact of solitary 
confinement on youth, such as suicidal ideation, audio-visual hallucinations, and overall 
mental deterioration. Additionally, the authors highlight the disproportionate practice of 
solitary confinement imposed on youth of color, youth with pre-existing mental illness, 
and youth with gender non-conforming identities. The authors also discuss the progress 
in reform efforts, which can be attributed to six factors. This article proposes that 
meaningful reform of solitary confinement policies is possible through legislative efforts, 
transparency, collaboration of advocacy groups, and persistence.   
 

Banishing Juvenile Solitary Confinement 
Deborah Paruch, 98-NOV MICH. B. J. 40 (2019). 

 
This article addresses the practice of subjecting young people to solitary confinement and 
its shattering effects on mental health and presents the current state of national and 
international law on juvenile solitary confinement compared to Michigan’s current use of 
the practice. Michigan subjects young people to extended periods of isolation, which is a 
violation of international law, against current trends in state and federal law, and is 
contrary to the evolving standards of decency. Michigan is one of only seven states with 
no restrictions on the use of solitary confinement of youth. The author urges state 
legislators and prison officials to change the current policy to assure humane treatment of 
imprisoned youth in Michigan.  
 

Solitary Confinement of Juvenile Offenders and Pre-Trial Detainees 
Nicole Johnson, 35 TOURO L. REV. 699 (2019). 

 
This article discusses the history and use of solitary confinement of young people pre-
trial and the unjust confinement of Kalief Browder. The author argues that solitary 
confinement of youth who have not been convicted of a crime offends the basic 
principles of due process and violates the Eighth Amendment because it is 
psychologically destructive and defies the principles of rehabilitation. The article 
examines New York’s new Raise the Age legislation and its probable effect on the use of 
solitary confinement within the state and recommends that New York follow the federal 
model by banning the use of solitary confinement of youth within the state. 

 
The Brain in Solitude: An(Other) Eighth Amendment Challenge to Solitary Confinement 
Federica Coppola, 6 J. L. & BIOSCIENCES 184 (2019). 
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This article argues that solitary confinement “violates the Eighth Amendment ban on 
cruel and unusual punishment” because it (1) deprives confined individuals of the basic 
need for socio-environmental interaction; (2) acutely and permanently impairs brain 
function; and (3) undermines desired outcomes and disciplinary interests. The author 
relies on neuroscientific research and literature, Supreme Court jurisprudence, and federal 
agency reports to demonstrate that solitary confinement should be abolished. For 
example, the author cites to a report released by the Department of Justice, which 
revealed that youth in certain states are sometimes confined for 22 hours a day. The 
report notes that traumatic experiences and conditions of confinement are causally linked 
to delays in childhood development.  
 

Not in Isolation: How to Reduce Room Confinement While Increasing Safety in Youth 
Facilities  
JENNIFER LUTZ ET AL. (Ctr. for Children’s Law and Policy & Justice Policy Inst. eds. 2019).  

This report looks at ways to reduce solitary confinement in youth facilities by looking at 
successful practices in different locations. It is intended to guide reformers, policymakers, 
and system administrators in developing their own alternatives to solitary confinement. 
The report provides “detailed case studies of how four jurisdictions undertook efforts to 
safely reduce the use of isolation” and how each took a “comprehensive look at staffing, 
training, mental health services, programming, behavior management, and other factors.” 
The end result for each was “sharp reductions in the use of room confinement along with 
improved safety for youth and staff.” 

 
G.H. ex rel. Henry v. Marstiller 
424 F. Supp. 3d 1109 (N.D. Fla. 2019). 

 
In this civil case, detained youth and their parents sued the Florida Department of 
Juvenile Justice and Secretary of the Department, challenging the constitutionality of 
statewide policies and practices allowing isolation of children in solitary confinement. 
The plaintiffs also alleged disability discrimination under the Americans with Disabilities 
Act (ADA) and the Rehabilitation Act. Each of the named plaintiffs suffers from 
developmental disability or mental illness, and at least one has engaged in self-harm. The 
court agreed that isolation imposes certain conditions—such as lack of meaningful social 
interaction, environmental stimulation, outdoor recreation, education, sanitation, or 
access to personal property—and recognized there is a substantial risk of serious harm to 
individuals’ psychological and physical health and safety in isolation, which amounted to 
a violation of the Eighth and Fourteenth Amendment. The court also agreed that 
policymakers exhibited deliberate indifference toward these risks. The court denied the 
State’s motion to dismiss (or for a more definite statement) and held: (1) the Constitution 
requires different treatment between adults and youth in the context of the Eighth 
Amendment, and (2) when that prisoner is a youth the court should analyze whether the 
conditions pose an unreasonable risk of serious damage to future health or safety of a 
child. 

 
 



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

38 
 

CHAPTER XVII: 
TRAFFICKING 

 
State v. Martin 154 Ohio St.3d 513, 2018-Ohio-3226, 116 N.E.3d 127.  
Brianna Brothag, 45 OHIO N. U. L. REV. 605 (2019).  

 
This article examines State v. Martin, which involved a 15-year-old victim of human 
trafficking who was sentenced to 21 years to life in prison for her role in the aggravated 
murder of her trafficker. In the criminal case, the court did not appoint a guardian ad 
litem to Martin, even though the statute states that “where the court has reason to believe 
that a child is a victim of trafficking, the court shall promptly appoint a guardian ad litem 
to make recommendations for the best interests of the child.” Martin then pleaded guilty. 
On appeal, the court upheld the lower court’s ruling and stated that Martin did not prove 
the crimes she was charged with were related to the trafficking. The article analyzes the 
case and argues that the court’s decision made Safe Harbor laws for victims of human 
trafficking harder to access for youth who cannot afford effective counsel, or youth who 
are charged in a jurisdiction where the judges are not familiar with the laws and their 
applications.  
 

Prevention Not Punishment: Child Victims of Sex Trafficking Must be Treated Not 
Detained 
Juliana Spano, 48 HOFSTRA L. REV. 253 (2019). 

 
This note urges states to decriminalize the prostitution of children and replace existing 
laws with relief for youth who are victims of sex trafficking. Twenty-five states punish 
children who are victims of sex trafficking for prostitution even though these children are 
under the age of consent in the state and cannot enter into an agreement to prostitute their 
bodies. While federal law defines youth as victims of sex trafficking, many state statutes, 
which will typically have jurisdiction over these cases, do not provide this definition. 
Instead, many statutes punish these children. The author argues that states must 
decriminalize child prostitution and provide victims with reintegration and rehabilitation 
services instead. At the very least, states should define prostituted “minor” as the same 
age used in statutory rape laws and reclassify these youths as victims. Additionally, law 
enforcement should be better trained to spot victims of human trafficking and divert them 
to safe homes instead of detaining and arresting them.. 
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CHAPTER XIII: 
TRAUMA 

 
Trauma and Sentencing: The Case for Mitigating Penalty for Childhood Physical and 
Sexual Abuse  
Mirko Bagaric et al., 30 STAN. L. & POL’Y REV. 1 (2019). 

 
This article argues for mitigation in the sentencing of children who are victims of 
physical and sexual abuse. The author argues that children who have been physically or 
sexually abused have an increased likelihood of committing a crime but that there should 
be a mitigation consideration that translates to a sentencing discount of 25% because the 
child may have a diminished level of culpability. The article compares this culpability 
with that of a mental illness which is a legal defense to a crime. Because of the traumatic 
experiences of physical and sexual abuse, a child is less blameworthy for their actions 
and should receive mitigation in penalty.  

 
Recognizing the Role of Trauma and Creating Trauma-Informed Systems in Pennsylvania 
Juvenile Courts 
Erin Komada, 28 WIDENER COMMONWEALTH L. REV. 85 (2019). 

 
This article argues that courts need to develop trauma-informed practices that will lead to 
improved outcomes for children. The article states that “at least three in every four youths 
in the juvenile justice system have been exposed to victimization” and that this exposure 
to a traumatic experience can result in long-term consequences for children. Trauma 
informed practices should be employed not only by courts, but also by first responders 
such as health care providers and law enforcement personnel, as they have the ability to 
minimize the immediate impact of traumatic situations. The article also points out that the 
National Child Traumatic Stress Network recommends that juvenile courts: (a) improve 
in-system understanding and public awareness of the effects of childhood trauma; (b) 
improve reporting of, and screening for, trauma exposure; (c) improve assessment of 
trauma exposure; (d) provide targeted prevention and early intervention programs; (e) 
provide services and treatment programs for children who experienced trauma; (f) avoid 
further traumatization within the justice system; (g) consider trauma exposure when 
deciding sentencing and placement; and (h) invest in prevention and trauma-informed 
programs. 

 
Trauma-Informed Advocacy: Learning to Empathize with Unspeakable Horrors  
Susan Ayres, 26 WM. & MARY J. RACE, GENDER, & SOC. JUST. 225 (2020). 
 

This article uses the Christine Blasey Ford Senate testimony during the Brett Kavanaugh 
Supreme Court confirmation process to highlight the importance of trauma-informed 
advocacy and argues for the incorporation of narratives and poetry as effective and 
efficient teaching tools for trauma-informed advocacy. The author states that lawyers and 
judges need to understand what trauma is, the effects of trauma, and how it might affect 
representation and testimony of trauma victims. She believes that the most effective way 
to do this is by reading stories and poems. The article begins by explaining what trauma 
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is and its impacts, including an examination of the Adverse Childhood Experiences 
(ACE) Study and how it relates to the risk of suicide, drug and alcohol abuse, and other 
negative consequences. The article calls for trauma-informed advocacy that includes 
“identifying trauma, adjusting the attorney-client relationship, and adapting litigation 
strategies,” and discusses the risks of secondary trauma and tools for self-care. 
Underlying all the strategies within trauma-informed advocacy is a need to emphasize 
safety so as not to re-traumatize a person.  

 
Falling Between the Cracks: Understanding Why States Fail in Protecting our Children 
from Crime 
Michal Gilad, 2019 U. ILL. L. REV. 907 (2019). 
 

This article examines the effects of crime exposure during childhood. The author 
analyzes a 50-state survey which “uncovered staggering system failures, bureaucratic 
labyrinths, access to information challenges, and lack of coordination among governing 
agencies and organizations.” The article explores the developmental reasons why 
exposure to crime has specific effects on children and presents potential statutory 
responses to the systemic failures identified in the survey. The author details the effects 
of both direct and indirect victimization and how, even knowing these effects, affected 
children are often unidentified or ignored. The article contends that issues arise, not from 
the lack of available services, but from lack of coordination in delivering these services.  
Much of this coordination problem can be addressed through creating more consistent 
language and sharing across jurisdictions and departments.  

 
The Imperative for Trauma-Responsive Special Education 
Nicole Tuchinda, 95 N.Y.U. L. REV. 766 (2020). 

 
This article argues that the nation’s educational disability rights laws must cover trauma-
induced disabilities and that education in the United States must become trauma-
responsive. Research has shown that children who experience abuse, neglect, or other 
forms of traumatic adversity are at a higher risk of experiencing mental illness and 
engaging in criminal or health-harming behaviors. Children who face trauma also have 
greater social and emotional challenges at school. Because of this, special education 
should include education for children who have experienced trauma. The author argues 
that because trauma can impair the brain and youth development it, therefore, should be 
considered within the definition of mental illness. In order to make the disability laws 
trauma-responsive, they should require assessment of trauma’s impact when the trauma 
seems to be the cause of a disability, add a trauma-specific category within the laws, and 
put trauma-responsive specialized instruction, services, and accommodations into 
disability plans. The article contends that by creating trauma-responsive special education 
and adding trauma into the category of disability, children who would typically fail 
academically and socially at school will be given a greater and more meaningful 
education progress.  
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CHAPTER XIX: 
WAIVER / TRANSFER / CERTIFICATION TO ADULT COURT 

 
Children Are Different: The Need for Reform of Virginia's Juvenile Transfer Laws 
M. Randell Scism, 22 RICH. PUB. INT. L. REV. 445 (2019). 
 

This article explains the three ways youth in Virginia can be transferred to adult court 
(judicial discretionary waiver, certification, and mandatory waiver) and points out that 
the state has no “reverse waiver” to send youth back to juvenile court. In Graham, Roper, 
and Miller, the Supreme Court held that youth have an underdeveloped sense of 
responsibility, are more susceptible to outside negative influences, and have not yet 
formed their character. The author uses this rationale to advocate for abolishing direct file 
and mandatory waiver, allowing for reverse waivers in all cases, and raising the 
appropriate age of transfer. The article points out four collateral consequences of trying 
youth in adult court: (1) additional transfer of ancillary charges; (2) Virginia’s “Once an 
Adult, Always an Adult” statutory provision; (3) sentencing implications; and (4) the 
impact of adult prisons on a child. Because of these detrimental and traumatic 
experiences and research showing youth are different than adults, the author urges 
Virginia to reconsider and reform its juvenile transfer laws to match the trends already 
taking hold throughout the United States. 

 
A Stone of Hope: Legal and Empirical Analysis of California Juvenile Lifer Parole 
Decisions 
Kristen Bell, 54 HARV. CIV. RTS.-CIV. LIBERTIES L. REV. 455 (2019). 
 

This article argues that the decision-making process in California’s system of parole 
release for youth sentenced to life may be unconstitutional on three grounds: it may 
violate the Eighth Amendment's prohibition against arbitrary and capricious punishment; 
it may be void for vagueness; and it may deny adequate procedural due process. The 
author uses a study in which transcripts from parole hearings of 426 juvenile lifer parole 
candidates were analyzed to determine to what extent candidates who demonstrate 
comparable levels of rehabilitation get the same decision outcomes. It found that among 
candidates at mid-range rehabilitation levels, “decisions appear no more predictable than 
a coin-flip.” In addition, the author performed a qualitative analysis of the parole 
decision-making process, and considering factors such as due process protections, the 
parole board’s organizational structure, and the substantive legal standard at hearings, 
concluded that parole is not consistently granted to those who demonstrate comparable 
rehabilitation. Finally, the author proposes three types of reforms that could be taken to 
improve consistency in decision making: cabining discretion, improving the exercise of 
discretion, and establishing oversight over discretion.  
 

 
  



2020 Juvenile Defender Resource Guide   National Juvenile Defender Center 

42 
 

CHAPTER XX:  
COVID-19 RESPONSE 

 
Juvenile Defense Resources: COVID-19 Resources 
NAT’L JUVENILE DEFENDER CTR. ET AL., (2020).  

On March 14, 2020, sparked by requests from front-line juvenile defenders, NJDC put out 
requests on social media for expert affidavits that could support defenders’ efforts to get 
young people released from detention, commitment, and other congregate-care facilities. 
That request was a seed that grew into a bank of more than 100 resources housed on the 
Juvenile Defender App for defenders and advocates to use in their fight to keep young people 
safe and healthy and reunite them with their families during this pandemic. 
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