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CREATIVE 

APPROACHES TO 

CHALLENGING THE 

CRIMINALIZATION

OF DISABILITY



AGENDA



What percentage of system-

involved youth have a disability?

QUESTION



Up to 65 to 70% of 

system-involved youth 

have a disability

25% of youth who are 

arrested at school are 

students with 

disabilities 

(although they 

comprise only 13% of 

the student population 

nationally)



Youth leaving 

Juvenile Hall are:

On average seven 

grade levels behind.

At significant risk of 

never graduating 

from high school. 



We cannot ignore 

racial bias:

Black students with 

disabilities are 4x more 

likely to have multiple 

suspensions and

2x more likely to be 

expelled as white 

students with 

disabilities. 

2015 Department of Education’s Office of 

Civil Rights 



BRIAN’S STORY



SCENARIO ONE 



Parent

Teacher

Principal

School Psychologist 

Clinical Social Worker

SPED Case Manager

Probation Officer 

Education Lawyer 

QUICK WRITE: WHO COULD YOU CALL AS A WITNESS 

AT THE HEARING FOR THIS PROBATION VIOLATION 

AND WHY?



EDUCATION BASED DEFENSES

Disability Discrimination Under ADA

Title II of the ADA protects individuals with 

disabilities from discrimination within the 

criminal legal system.

See 42 U.S.C. 12131-12134, 28 C.F.R. pt. 35 

(implementing regulations)

See also https://www.ada.gov/cjta.html

https://www.ada.gov/cjta.html


EDUCATION BASED DEFENSES

Disability Discrimination Under ADA
“No qualified individual with a disability shall, by reason of such 
disability…be subjected to discrimination by any [public] entity.” 
42 U.S.C. § 12182.

Public entities:

May not use discriminatory methods of administration

Must make reasonable accommodations in policies, 
procedures, and practices

Shall administer services, programs and activities in most 
integrated setting possible

May not impose eligibility criteria that screens out individuals 
with disabilities unless shown to be necessary

28 C.F.R. § 35.130



 “To assure meaningful access, reasonable accommodations . . 

have to be made.” Alexander v. Choate 469 U.S. 287. 301 

(1985) 

 To violate probation, the probationer’s conduct also has to be 

“willful”

PROBATION’S FAILURE TO MAKE 

ACCOMMODATIONS 



Atkins v. Virginia (2002) 536 U.S. 304, 320

“they have diminished capacities to 

understand and process information, 

to communicate, to abstract from 

mistakes and learn from experience, 

to engage in logical reasoning, to 

control impulses, and to understand 

the reactions of others.”

ON “WILLFULNESS”



ADHD Criteria from DSM-5

Fails to give close attention to details

Does not listen when spoken to directly

Does not follow through on instructions

Often avoids, dislikes, or is reluctant to do 
tasks that require sustained mental effort 
(such as schoolwork)

Often leaves seat

Often interrupts or intrudes on others…

WHY DID BRIAN VIOLATE THE TERMS OF 

HIS PROBATION?



EDUCATION BASED DEFENSES

“CHILD FIND” Under IDEA 

Districts have an affirmative obligation to 

identify (through assessment) students who 

they believe may have a disability requiring 

special education. See 20 U.S.C 1412(a)(3); 34 

C.F.R. 300.111



PROBATION VIOLATES YOUR CLIENT FOR GETTING INTO 
A FIGHT AT SCHOOL…  

A TEACHER WAS HIT BREAKING UP THE FIGHT, SO THE 
SCHOOL IS RECOMMENDING EXPULSION.   YOU 
REQUEST YOUR CLIENT’S IEP AND SEE THAT HE 
QUALIFIES FOR SERVICES BASED ON EMOTIONAL 
DISTURBANCE.  HIS IEP PROVIDES FOR WEEKLY 
COUNSELING TO HELP HIM DEVELOP BETTER COPING 
SKILLS WHEN HE IS FEELING FRUSTRATED OR ANGRY.  
YOU TALK TO HIS MOM AND LEARN THAT HE HAS NOT 
MET WITH THE COUNSELOR IN TWO MONTHS.

SCENARIO TWO



EDUCATION BASED DEFENSES

MANIFESTATION DETERMINATION 

REVIEWS 

34 C.F.R. § 300.530; 34 C.F.R. § 104.35  

1. Was the incident “caused by” or did it have a 

“direct and substantial” relationship to the 

client’s disability? OR

2. Was the incident a “direct result” of a failure to 

implement the client’s IEP?



What happens with PTSD (per DSM- 5)

intensive reactive distress when in the 

presence of cues that serve as reminders 

of the traumatic event 

chronic avoidance behaviors

attempts to avoid distressing thoughts 

hypervigilance 

WHY DID HE AVOID SEEING THE 

COUNSELOR? 



 Client’s probation is violated for fail ing to call  GPS office 
regularly, leaving the house without permission of probation, and 
failure to follow through on charging device regularly. 

 Client has ADHD diagnosis. How do you use this at a hearing?

 Per DSM-5, page 59-60, some but not all criteria of  ADHD:

 “Is often forgetful in daily activities (e.g…. Returning calls, keeping 
appointments).” 

 “Often loses things necessary for tasks or activities (e.g. …school materials, 
books…paperwork…)”

 “Often avoids, dislikes, or is reluctant to engage in tasks that require sustained 
mental effort (e.g., schoolwork or homework…)” 

 “Often does not follow through on instructions…(e.g., starts tasks but quickly 
loses focus)

 “Often does not listen to when spoken to directly (e.g., mind seems elsewhere, 
even in the absence of  any obvious distraction).”

SCENARIO THREE



What is intelligence?  

(Per DSM-5)

Reasoning

Problem-Solving

Planning

Abstract Thinking

Judgment 

Learning from instruction and experience

Practical understanding 

WHY DID HE FAIL TO FOLLOW THROUGH 

WITH THE TERMS OF HIS PROBATION?



BREAK INTO SMALL GROUPS FOR HYPOS



Taken from presentation by Talila Lewis @ Rethinking School 

Justice Forum, Berkeley Law March 2018


