


 

 

 

 

 

 

 

 

 

 

 

 

2019 

JUVENILE DEFENDER 

RESOURCE GUIDE 
August 1, 2018 – July 31, 2019 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Editor 

Christina Gilbert 

Senior Staff Attorney and Policy Counsel 

 

Contributors 

Wendy Baudoin, George Dobbs, Juan Paz-Rosario, 

Rebecca Schultz, and Sarah Shor 

2019 Law Clerks and Interns 



2019 Juvenile Defender Resource Guide  National Juvenile Defender Center 

 

TABLE OF CONTENTS 
 

CHAPTER I: ADOLESCENT DEVELOPMENT ................................................................................................ 1 

CHAPTER II: COMPETENCE TO STAND TRIAL ........................................................................................... 4 

CHAPTER III: CONSTITUTIONAL RIGHTS .................................................................................................. 5 

Access to Counsel and Waiver of Counsel ................................................................................................ 5 

Due Process .............................................................................................................................................. 5 

First Amendment ....................................................................................................................................... 5 

Interrogation and Miranda ....................................................................................................................... 6 

Search and Seizure .................................................................................................................................... 8 

CHAPTER IV: COSTS, FEES, FINES, RESTITUTION, AND BAIL .................................................................. 9 

CHAPTER V: DETENTION AND CORRECTIONS......................................................................................... 11 

CHAPTER VI: DISPOSITION AND SENTENCING ........................................................................................ 14 

CHAPTER VII: EDUCATIONAL ISSUES ...................................................................................................... 15 

School Policing, School Discipline, and the School-to-Prison Pipeline................................................. 15 

Schools and Trauma ............................................................................................................................... 16 

CHAPTER VIII: JUVENILE JUSTICE REFORM .......................................................................................... 17 

CHAPTER IX: MARKERS OF INEQUALITY: IDENTITY & STATUS ........................................................... 20 

Immigrant Youth ..................................................................................................................................... 20 

LGBTQI-GNC Youth ............................................................................................................................... 20 

Race ........................................................................................................................................................ 21 

Racial Disparities in School Discipline .................................................................................................. 23 

CHAPTER X: MENTAL HEALTH AND DISABILITIES ................................................................................ 25 

CHAPTER XI: PLEAS .................................................................................................................................. 27 

CHAPTER XII: POST-DISPOSITION, APPEALS, RE-ENTRY, AND COLLATERAL CONSEQUENCES ........ 28 

CHAPTER XIII: SOLITARY CONFINEMENT .............................................................................................. 30 

CHAPTER XIV: TRAUMA ........................................................................................................................... 32 

CHAPTER XV: TRANSFER / WAIVER / CERTIFICATION TO ADULT COURT ........................................... 34 

CHAPTER XVI: YOUTH IN ADULT COURT ............................................................................................... 37 

Secondary Sources .................................................................................................................................. 37 

Cases: 1st Circuit .................................................................................................................................... 40 

Cases: 2nd Circuit .................................................................................................................................. 41 

Cases: 3rd Circuit ................................................................................................................................... 41 



2019 Juvenile Defender Resource Guide  National Juvenile Defender Center 

 

Cases: 4th Circuit ................................................................................................................................... 41 

Cases: 5th Circuit ................................................................................................................................... 42 

Cases: 6th Circuit ................................................................................................................................... 44 

Cases: 7th Circuit ................................................................................................................................... 45 

Cases: 8th Circuit ................................................................................................................................... 46 

Cases: 9th Circuit ................................................................................................................................... 47 

Cases: 11th Circuit ................................................................................................................................. 49 

CHAPTER XVII: MISCELLANEOUS ........................................................................................................... 51 

 

 

 

 

 

 

 

 

  

 



2019 Juvenile Defender Resource Guide  National Juvenile Defender Center 

 

1 

 

CHAPTER I: ADOLESCENT DEVELOPMENT 
 

Lazlo L. v. Commonwealth 

122 N.E.3d 532 (Mass. 2019). 

 

This case challenged the retroactivity of Massachusetts’ newly enacted definition of 

“delinquent child” to cases pending before the enactment of the definition on July 12, 2018. 

The court held that the amended definition of delinquent child, raising the minimum age 

from seven to 12, was to be applied retroactively despite no legislative intent to do so, 

because denying the application would be “repugnant to the context” of the amendment. The 

Court further found that it was “clear from the text … that the Legislature intended to reduce 

the number of children who enter the juvenile justice system by narrowing the definition of 

‘delinquent child.’” 

 

Brain Development, Social Context, and Justice Policy 

Elizabeth S. Scott et al., 57 WASH. U. J. L. & POL'Y 13 (2018). 

 

This article explores whether teenagers engage in risk-taking behavior for biological and 

psychological reasons or whether social factors drive their behavior. The authors emphasize 

the individual nature of adolescent behavior as a product of “social context” and articulate 

how social context can “incline or deter” adolescent risk-taking or criminal behaviors. The 

authors also provide an interactive model aimed at “tailor[ing] dispositions to juvenile 

developmental needs,” given the differences between youth and adults in biological, 

psychological, and social contexts. The article is divided into four research contexts: 1) 

research on adolescent brain development and behavior, 2) social context and its influence on 

adolescent behavior, 3) the influence of correctional facilities’ and programs’ social 

environments on adolescent behavior, and 4) policy and legal implications of adolescent 

brain development and behavior and correctional institutions. 

 

The Developing Brain: New Directions in Science, Policy, and Law 

Susan Frelich Appleton et al., 57 WASH. U. J. L. & POL'Y 1 (2018). 

 

This symposium-based research article summarizes conference presentations on the legal and 

policy implications of neuroscience research and the connection to child behavior. It focuses 

on the neuroscience behind the way adolescent brains are “negatively affected” by social 

stressors, including poverty, family, biology, and environments. The article summarizes the 

work of Washington State University, which has undertaken methods to evaluate 

environmental influences on premature babies’ brains and subsequent behavior. The article 

also highlights that new research has extended beyond infancy to adolescence. The results 

presented demonstrate that early cognitive, emotional, and social stressors influence 

adolescent risk-taking and criminal behavior. 
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Reckless Juveniles 

Kimberly Thomas, 52 U.C. DAVIS L. REV. 1665 (2019). 

 

This article argues that considering the legal cases and research available, the juvenile justice 

system’s practice of “holding youth responsible for offenses that require actual foresight of 

the consequences of their risky behavior” is questionable at best. The article presents a 

review of recent Supreme Court cases on youth sentencing and the Eighth Amendment and 

Miranda rights. The author focuses on risk-taking behavior by youth and the effect of 

cognitive functions, trauma, and stress on youth decision-making. The author argues 

adolescent brain development and cognitive function have policy implications, making it 

necessary to reevaluate whether the justice system can hold youth responsible for criminal 

activity that concerns actions requiring forethought and foreseeable consequences. The 

author advocates for a juvenile justice system that focuses on negligence as opposed to 

recklessness and argues that such a shift is consistent with empirical research and recent 

court cases. 

 

The Intersection of Juvenile Justice and Early Childhood: How to Maximize Family 

Engagement 

Shani M. King et al., 71 FLA. L. REV. 88 (2019). 

 

This article discusses the incarceration of parents and children and the effects of family 

engagement on detained youth. The authors present research demonstrating that adjudicated 

youth should continue relationships with family while detained. The authors argue that 

incarcerated youth with quality family engagement have better psychological coping, 

increased academic success, and more positive behavior while incarcerated. 

 

Understanding Risky Behaviors During Adolescence: A Model of Self-Discovery through 

Experimentation 

Luciana Echazu & Diego Nocetti, 57 INT'L REV. L. AND ECON. 12 (2019). 

 

This article advances a theory of youthful risky behavior “that links economic motives with 

aspects of personality development during adolescence.” The author presents a model of risk-

taking behavior based on adolescents’ movement through a process of self-discovery, 

suggesting that risk-taking behavior is for some youth a means of exploring their personality 

and self-identity. The authors argue that policies geared toward deterrence should be more 

fluid and less static in consideration of the variants among individual youth. 

 

The Intersection Between Young Adult Sentencing and Mass Incarceration 

Josh Gupta-Kagan, 2018 WIS. L. REV. 669 (2018). 

 

This article provides arguments for treating young adults in the criminal justice system less 

severely than older adults. The author proposes that courts follow the example set in Roper v. 

Simmons—relying on updated developmental psychology—to show that young adults 
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between ages 18 and 25 differ in culpability from older people who commit the same 

offenses. One example provided is that psychosocial maturity tends to continue growing until 

individuals attain nearly 25 years in age. 
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CHAPTER II: COMPETENCE TO STAND TRIAL 
 

In re A.L. 

923 N.W.2d 827 (Wis. 2019). 

 

The Supreme Court of Wisconsin found that circuit courts have the authority to resume 

suspended juvenile delinquency proceedings where the youth was originally found “not 

competent to proceed but likely to become competent to proceed within the statutory time 

frame.” The circuit court retains jurisdiction over the juvenile delinquency proceeding after 

the accompanying civil proceeding has expired. 

 

State v. J.C. 

828 S.E.2d 100 (W. Va. 2019). 

 

This case challenged the application of West Virginia’s adult competence statute to youth. 

After a court found the youth not competent to proceed, the youth was sentenced to a stay in 

a mental facility for a period up to 35 years, which matched the length of time available for a 

criminal conviction of an adult. The court held that “the circuit court [incorrectly] applied a 

competency statute designed to address adult defendants and not juveniles” and that because 

the youth was now “restored to competency,” the case was moot. In dicta, the court urged the 

“Legislature to create a process to address the unique competency and mental health needs of 

juveniles facing delinquency proceedings, to protect those children who do not understand 

the adversarial process being brought against them by the State.”  
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CHAPTER III: CONSTITUTIONAL RIGHTS 
 

Access to Counsel and Waiver of Counsel 

 

J.B. v. Onondaga County 

No. 5:19-CV-0137 (LEK/TWD), 2019 WL 2385085 (N.D.N.Y. June 6, 2019). 

 

This case concerned teenagers who sought to bring a class action claim against the county 

and its executives and sheriff for violating their Sixth Amendment right to counsel. The 

teenagers assert that the county enforced an unconstitutional state policy of having a law 

enforcement officer present in the room when meeting with their attorneys during courthouse 

visits. The court requested the New York Attorney General to submit a brief and based on the 

brief, the court will reevaluate the claim. 

 

Due Process 

 

R.R. v. State 

106 N.E.3d 1037 (Ind. 2018). 

 

The Supreme Court of Indiana held that a youth cannot waive their due process rights by 

failing to be present at a fact-finding hearing for a delinquency charge. Unlike adult criminal 

defendants, a youth’s waiver of rights requires a “heightened showing” in order to constitute 

a waiver. 

 

I’m From the Juvenile Justice System and I’m Here to Help: Hoosier Juveniles’ Right to a 

Jury Trial 

Riley L. Parr, Note, 52 IND. L. REV. 105 (2019). 

 

This note argues the importance and necessity of a youth’s right to a jury trial in the state of 

Indiana. The first part of the note details the role the jury has played throughout history and 

argues that the juvenile justice system, at least in Indiana, has minimized the differences 

between itself and the adult criminal justice system (which was an important distinction in 

McKeiver v. Pennsylvania, where the Supreme Court ruled that youth do not have the right to 

a jury trial). The note argues that denying young people the right to a jury violates 

protections of the Sixth Amendment and the Fourteenth Amendment’s Due Process Clause. 

 

First Amendment 

 

Graffiti, Speech, and Crime 

Jenny E. Carroll, 103 MINN. L. REV. 1285 (2019). 

 

This article focuses on graffiti as a political and social act by individuals without property to 

express themselves politically. Hinged on a First Amendment argument, the author argues 
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that regulating graffiti suppresses already marginalized speech and that there should be an 

affirmative free speech defense to graffiti crimes.  

 

 

Interrogation and Miranda 

 

 

Day v. State 

266 So. 3d 870 (Fla. Dist. Ct. App. 2019). 

 

The First District Court of Appeals of Florida held that returning a person to prison for a 

technical violation of his parole resulting from an offense he committed as a youth does not 

violate the Supreme Court’s holding in Miller v. Alabama because Miller does not deal with 

returning to prison, only with whether the original sentence was lawful. 

 

 

In re E.G. 

194 A.3d 57 (N.H. 2018). 

 

The Supreme Court of New Hampshire held that, under the facts of this case, a youth was not 

entitled to a Miranda warning because the police officer did not create a “police dominated” 

atmosphere by questioning him in his friend’s house—an area he was familiar with—in the 

presence of his brother, friend, and, for part of the time, his mother. The court also cited the 

lack of physical restraints and the fact that police did not say he could not leave as factors 

weighing against custody. The court did mention, however, that a youth’s age does weigh 

toward a custodial interrogation, as it is reasonable to conclude that a child will sometimes 

feel pressured to stay when an adult would feel comfortable leaving. 

 

 

In re L.G. 

114 N.E.3d 158 (Ohio 2018). 

 

In this case, the Supreme Court of Ohio held that the student should have been read Miranda 

rights before being interrogated by a school administrator. The court reasoned that the school 

blurred the line between the role of a safety and security school administrator and the school 

police officers who worked for them. The court determined that the student was in custody 

when interrogated by the administrator accompanied by police officers. 
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State v. Castillo 

186 A.3d 672 (Conn. 2018). 

 

The Supreme Court of Connecticut held that while reading Miranda rights to youth, police 

are not required to specify that any statement made by the youth may be used against them in 

adult criminal court if they are transferred for prosecution. 

 

A Blind Spot in Miranda Rights: Juveniles’ Lack of Understanding Regarding Miranda 

Language 

Wadad Barakat, Comment, 31 ST. THOMAS L. REV. 174 (2019). 

 

This comment focuses on how young people’s lack of cognitive ability and minimally 

developed language skills make it difficult for them to truly understand Miranda. The 

comment explores the history of Miranda and its progeny and discusses how the complexity 

of the language in Miranda makes it difficult for youth to understand. It proposes guidelines 

to prevent false confessions due to lack of knowledge or understanding of Miranda rights, 

including updated law enforcement policy for administering Miranda rights to youth. 

 

These Words May Not Mean What You Think They Mean: Toward a Modern Understanding 

of Children and Miranda Waivers 

Raneta Lawson Mack, 27 B.U. PUB. INT. L.J. 257 (2018). 

 

This article argues that states should strive to secure reliable confessions and protect the right 

to a fair trial for vulnerable youth. The author recommends that states mandate placing 

counsel or another trusted adult in the interrogation room with youth at the earliest 

opportunity to avoid involuntary or unreliable statements. 

 

Juvenile Miranda Waivers and Wrongful Convictions 

Hana M. Sahdev, 20 U. PA. J. CONST. L. 1211 (2018). 

 

This article argues that current federal and state laws regarding interrogation inadequately 

protect youth. The author recommends that additional safeguards for youth are needed in 

custodial interrogations, specifically a mandatory rule requiring youth to consult with an 

attorney before waiving their Miranda rights. 

 

The Interrogation of Brendan Dassey 

Brian Gallini, 102 MARQ. L. REV. 777 (2019). 

 

This article discusses Miranda waivers and the Reid Technique, specifically examining their 

application with youth suspects through the interrogation of Brendan Dassey, an 

intellectually challenged 16-year-old suspected of murder and sexual assault. The author 

explains the high risk of false confessions inherent in using an adult technique on youth, as 

Reid is designed to psychologically pressure the suspect, and the lack of attention paid to this 
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reality in the legal education community. Further, the lack of any special precautions in 

obtaining a Miranda waiver from an intellectually disabled youth makes Reid particularly 

problematic. Relying on the research of Thomas Grisso, the author states that youth fail to 

understand Miranda warnings at rates higher than adults and, if they do understand the 

language, they fail to comprehend the importance of these rights, creating a need for a 

separate Miranda waiver standard for youth. 

 

Search and Seizure 

 

Casillas v. People 

427 P.3d 804 (Colo. 2018). 

 

In Colorado, while certain justice-involved youth are required to submit their DNA for 

testing, youth given a deferred adjudication generally are not. In this case, a juvenile 

probation officer’s routine swabbing of Casilllas’ DNA following a deferred adjudication and 

uploading it into the federal Combined DNA Index System (CODIS) were found to violate 

the Colorado statute and the Fourth Amendment. The DNA evidence, therefore, could not be 

used to identify and charge Casillas with a later crime. The Supreme Court of Colorado held 

that the “exclusionary rule requires suppression of the evidence derived from the juvenile 

probation officer’s unauthorized collection of Casillas’ DNA in this case.” 
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CHAPTER IV: COSTS, FEES, FINES, RESTITUTION, AND BAIL 
 

In re J.G. 

434 P.3d 1108 (Cal. 2019). 

 

The Supreme Court of California held that the juvenile court’s conversion of unpaid 

restitution fees to a civil judgement was not contradictory to California’s deferred entry of 

judgment procedure for youth because part of the program’s design is to rehabilitate minors 

by holding them accountable for their offenses and paying restitution falls under this 

accountability. The court held that the juvenile court did not err in considering SSI benefits 

when determining ability to pay restitution, because the court was not ordering the use of the 

SSI benefits to pay the restitution but instead was merely considering this income, which is 

necessary to fully understand what the defendant can afford to pay. The court did, however, 

determine that the juvenile court’s determination of ability to pay was insufficient, as it failed 

to consider future earning capacity, and reversed and remanded the case for a new ability-to-

pay hearing considering both current financial circumstances and future earning capacity. 

 

Danger Ahead: Risk Assessment and the Future of Bail Reform 

John Logan Koepke & David G. Robinson, 93 WASH. L. R. 1725 (2018). 

 

This article examines challenges in current bail determinations and argues that a risk 

assessment-based system of bail creates an image of an objective science of predicting 

dangerousness, which does not exist. Jurists and lawyers typically rely on psychologists and 

other social scientists to determine the future dangerousness of an individual; however, these 

experts lack any sort of reliable and consistent method for determining future dangerousness. 

The authors suggest that the focus on future dangerousness is misguided and that other 

strategies will be more successful in reducing incarceration rates, such as automatic release 

of certain classes of defendants, heightened procedural burdens for imposing pretrial 

detention, text message reminders and other pretrial services to ensure appearance, and front-

end reforms that address excessive and disparate charging practices, such as issuing citations 

rather than arrests for minor crimes. 

 

A RIGHT TO LIBERTY: REFORMING JUVENILE MONEY BAIL 

NAT’L JUVENILE DEF. CTR. (2019). 

 

This report reveals that money bail is used with “shocking regularity in juvenile courts, not as 

a mechanism for ensuring that young people have a right to liberty, but as a means of 

ensuring that youth are kept behind bars without any finding of guilt.” Based on statutory 

analysis and interviews with juvenile defenders in every state, the District of Columbia, and 

Puerto Rico, this report examines how state laws governing money bail in delinquency 

proceedings are put into practice in local jurisdictions and how those practices can impact 

youth and their families in the juvenile legal system. As of April 2019, 19 U.S. states and 

territories have statutes or court rules that expressly allow for children facing charges in 
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delinquency court to be released from detention on bail. This report identified five key 

findings: 1) where bail is a legal “right,” it is often not a reality, 2) courts regularly impose 

unaffordable bail on youth, 3) courts too often impose bail as a means of ensuring detention, 

4) bail frequently encourages youth to plead guilty and waive their trial rights, and 5) bail 

contributes to a disproportionately high number of youth of color being detained.  
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CHAPTER V: DETENTION AND CORRECTIONS 
 

Bell v. Neukirch 

376 F.Supp.3d 989 (W.D. Mo. 2019). 

 

The District Court of Missouri held that a youth who was wrongfully detained and identified 

did not have a Fourteenth Amendment claim for his wrongful detainment. The Court found 

that the officers detained the youth in good faith due to the youth’s matching the description 

of the suspect. In order to establish a substantive due process violation, the plaintiff must 

show that the officers “intentionally and recklessly failed to investigate, thereby shocking the 

conscience.” 

 

J.S.X. Through D.S.X. v. Foxhoven 

361 F. Supp. 3d 822 (S.D. Iowa 2019). 

 

The District Court of Iowa held that students at a state institution were entitled to the 

protections of the Fourteenth Amendment’s Due Process Clause regarding their allegations 

of unconstitutional and illegal treatment practices. These illegal practices included failure to 

conduct comprehensive mental assessments, failure to provide adequate mental health 

treatment, and holding youth in solitary confinement for extended periods of time lasting up 

to 15 hours. 

 

Mathlock ex rel. J.R. v. Fleming 

No. 18 Civ. 6406 (N.D. Ill. July 3, 2019). 

 

This case concerned a motion to dismiss challenging the ability of a mother, on behalf her 

young son, to seek remedy against the Cook County Juvenile Temporary Detention Center 

after her son’s arm was broken when he was “aggressively handcuffed” by Cook County 

employees. The Court held that the Eleventh Amendment barred the claim because the 

defendants were entitled to immunity when they “acted [as] arms of the state.” The court also 

found that a Monell claim would not be sustainable because the petitioner could not allege 

the incident was a constitutional violation that arose from a policy or custom of the agency. 

The court granted all motions to dismiss but stated the superintendent of the detention center 

could remain a defendant in his individual capacity, not in his official capacity. 

 

United States v. Juvenile Male 

900 F.3d 1036 (9th Cir. 2018). 

 

The Federal Juvenile Delinquency Act (FJDA) governs adjudication of youth in federal 

courts and empowers the district court to impose a term of official detention followed by 

juvenile supervision. A court may revoke that supervision and impose additional detention if 

the youth violates a condition. The Ninth Circuit found that the maximum term of detention 

that can be imposed in place of supervision must still entitle the youth to credit for any term 
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of detention previously ordered. The court found that the FJDA’s purpose cautions against 

treating youth the same as adults. 

 

Truancy, Secure Detention, and the Right to Liberty 

Amanda McNelly, 24 SUFFOLK J. TRIAL & APP. ADVOC. 112 (2019). 

 

This note explains that youth placed in juvenile detention facilities are at high risk for 

depressive disorders, self-destructive behavior, and recidivism. Evidence shows that the use 

of less-restrictive alternatives to detention are more beneficial to the mental health of youth 

and are imperative to reducing rates of recidivism. Additionally, abstaining from the use of 

secure detention in favor of treatment programs and services does not pose the same threat to 

youths’ fundamental right to liberty and would result in a decreased burden on the state. 

 

JUVENILE FACILITIES CHECKLIST FOR DEFENDERS: ADVOCATING FOR THE SAFETY AND 

WELL-BEING OF YOUNG PEOPLE  

NAT’L JUVENILE DEF. CTR. (2019). 

 

This report is designed to assist juvenile defenders in assessing the safety of the facilities in 

which their clients could be housed and their clients’ risk of exposure to harmful conditions 

and abuse. Youth facing time in both secure and non-secure facilities need vigilant advocates 

who can monitor the conditions of these facilities and can prevent the young person’s 

placement, limit the young person’s length of time in placement, and/or intervene on the 

young person’s behalf while they are at the placement. Defenders can use this tool to learn 

about the facilities used to house their clients and whether the programming offered would 

support the developmental success of each child. 

 

Continued Reform of Kentucky Juvenile Justice Following Senate Bill 200 

Jared Hoskins, 48 J. L. & EDUC. 125 (2019). 

 

This article describes the benefits of Kentucky Senate Bill 200, including limiting the number 

of youth placed in juvenile detention centers and seeking community-based alternatives to 

sending youth to state-run facilities. The article provides recommendations for furthering the 

bill’s start to reforming juvenile justice, such as providing more mental health experts to 

alleviate the dual role currently being assumed by educators, reducing high staff turnover by 

increasing salaries in some parts of the state, collaborating with local school districts to meet 

the needs of youth with disabilities, and reinvesting money saved through diversion tactics to 

benefit juvenile facilities. 
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UNMET PROMISES: CONTINUED VIOLENCE & NEGLECT IN CALIFORNIA’S DIVISION OF 

JUVENILE JUSTICE 

MAUREEN WASHBURN & RENEE MENART, CTR. ON JUVENILE AND CRIMINAL JUSTICE (2019).  

 

This report examines life for youth confined in California’s Division of Juvenile Justice. The 

report finds that while spending per youth has increased more than $100,000 from 2017 to 

2018, the use of these funds is largely ineffective. Facilities still contain troubling health 

hazards; lack equipment that is necessary to comply with PREA, like cameras and bathrooms 

designed for safety and privacy; and lack much-needed specialized staff and services for 

youth with special needs, such as counselors or special education services. 

 

Moving Beyond Youth Prisons: Lessons from New York City’s Implementation of Close to 

Home 

Marsha Weissman et al., COLUM. JUST. LAB (2019). 

 

This article analyzes New York City’s successful Close to Home (C2H) initiative. C2H is a 

juvenile justice reform initiative designed to keep youth close to their families and 

community. The initiative allows New York City youth who have been adjudicated 

delinquent but determined to not require a secure placement to be placed in the custody of the 

New York City Administration for Child Services for residential services and aftercare. The 

author asks that other jurisdictions utilize this model to allow families and communities the 

ability to participate in youth rehabilitation, thus increasing the likelihood of success for 

youth once they are released. 

 

Sexual Abuse of Juveniles in Correctional Facilities: A Violation of the Prison Rape 

Elimination Act 

Sara Medina, 26 AM. U. J. GENDER SOC. POL'Y & L. 947 (2018). 

 

This comment addresses the failure of states’ juvenile correctional facilities to follow the 

Prison Rape Elimination Act (PREA). The number of sexual assaults in youth facilities has 

continued to increase after the enactment of PREA. The author highlights that PREA is often 

violated in juvenile facilities because “specific juvenile protections [afforded by the PREA] 

are not applied to youth in facilities.” She argues that the failure of states to fully comply 

with PREA is a violation of Eighth Amendment rights of incarcerated youth. The author 

proposes that states create juvenile-specific oversight committees, focus on eliminating staff-

on-inmate sexual abuse, and institute educational training programs on PREA. 
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CHAPTER VI: DISPOSITION AND SENTENCING 
 

In Defense of the Injured: How Trauma-Informed Criminal Defense Can Reform Sentencing 

Miriam S. Gohara, 45 AM. J. CRIM. L. 1 (2018). 

 

This article explains the importance of considering a youth’s background before sentencing 

in noncapital offenses. Quoting Supreme Court Justice Sandra Day O’Connor, the author 

asserts “evidence about the defendant’s background and character is relevant because of the 

belief … that defendants who commit criminal acts that are attributable to a disadvantaged 

background, or to emotional and mental problems, may be less culpable than defendants who 

have no such excuse.” The author argues that in noncapital offenses, juvenile defense 

lawyers have a responsibility to make it clear to the courts how their clients’ adversities have 

narrowed their opportunities and distorted their choices, and why this should have a 

mitigating impact on their sentencing. 

 

Rehabilitation via Arbitrariness: Why Commitment as a Dispositional Option in Washington, 

D.C.’s Juvenile Justice System Should Be Abolished 

Natasha Távora Baker, 22 U.C. DAVIS J. JUV. L. & POL’Y 135 (2018). 

 

This article argues that the District of Columbia should eliminate commitment of young 

people adjudicated in juvenile court and increase court and defense attorney involvement in 

the post-disposition phase of the juvenile justice system. Almost all youth committed to DC’s 

Department of Youth Rehabilitation Services are youth of color living in poverty who were 

adjudicated for a misdemeanor, and many of these youth are incarcerated to receive housing 

or other services they should be able to access in the community. The author argues that 

using commitment to access services leads to worse outcomes for youth and that young 

people should remain at home to access community-based resources such as mentoring or job 

training. 
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CHAPTER VII: EDUCATIONAL ISSUES 
 

Digitizing the Schoolhouse Gate: Protecting Students’ Off-Campus Cyberspeech by Switching 

the Safety on Tinker’s Trigger 

Joshua Rieger, 70 FLA. L. REV. 695 (2018). 

 

This article shows how prior Supreme Court caselaw has provided support for location-

determinative analysis when determining whether Tinker’s “substantial disruption” test is 

applicable to off-campus student speech cases. Because the Supreme Court has denied 

certiorari on off-campus cyber speech cases, the federal circuit courts have devised different 

ways of triggering Tinker’s test and protecting students’ rights to free speech. The author 

synthesizes the methods used in different circuits and proposes federal and state approaches 

that will protect students’ off-campus free speech. 

 

School Policing, School Discipline, and the School-to-Prison Pipeline 

 

Gideon Goes to School: An Argument for a Right to Appointed Counsel in School 

Disciplinary Proceedings 

Eric Weinhold, 81 ALB. L. REV. 1395 (2018). 

 

This article argues that New York cannot claim that education is an essential aspect of life 

and continue to ignore education in the civil Gideon movement. The author, relying in large 

part on data collected on the school-to-prison pipeline, argues that New York should deem 

education a fundamental right and that, within compulsory education, students should have a 

right to counsel when in jeopardy of losing access to their education. The author provides 

examples of constitutional and statutory protections that would ensure cost-effective 

solutions to students’ lack of counsel. 

 

Examining the School-to-Prison Pipeline: Sending Students to Prison Instead of School 

Fatema Ghasletwala, 32 J. C.R. & ECON. DEV. 19 (2018). 

 

This note focuses on current legal and social issues perpetuating the school-to-prison pipeline 

and offers as a solution de-emphasizing standardized test scores and banning zero-tolerance 

policies. The author looks at federal policies currently in place, such as the Every Student 

Succeeds Act (replacing provisions of the No Child Left Behind Act) and the Gang 

Abatement and Prevention Act of 2009, and argues that instead of legislating these issues, we 

should be equipping school teachers and administrators with the skills needed to handle 

students with learning disabilities and students who otherwise are not given a chance to 

contextualize their rule-breaking behavior. 
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Schools and Trauma 

 

An Efficacy Examination and Constitutional Critique of School Shaming 

Amanda Harmon Cooley, 79 OHIO ST. L. J. 319 (2018). 

 

This article argues that “school shaming,” the use of punishments that harm a child’s self-

esteem or standing among their peers by “publicizing a student's alleged wrongful behavior,” 

is ineffective in deterring students from committing undesirable acts. When youth are 

subjected to shaming, either personally or by seeing their peers undergo the sanction, 

students’ trust in school officials erodes. In addition, these punishments can violate students’ 

First and Fourth Amendment rights and expose schools to liability. Rather than using these 

punitive means, the author recommends that schools adopt alternative measures to shape 

student behavior in positive ways, such as positive behavioral interventions and supports that 

are sensitive to and aware of the developmental maturity and self-identity of children. 
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CHAPTER VIII: JUVENILE JUSTICE REFORM 
 

Restorative Justice in Criminal Offending: Models, Approaches and Evaluation 

Elizabeth M. Gresson, 1 INT’L J. THERAPEUTIC JURIS. 1 (2018). 

 

This article describes the successful use of restorative justice practices with youth in New 

Zealand through reconciliation with victims, family, and the community at large. Studies 

have shown that youth who participate in restorative justice have a lower rate of recidivism 

than those who do not. The author recommends that other countries use this model as an 

alternative to harsh sentences for developing youth. 

 

Legislative Update: Massachusetts Raises Minimum Age of Criminal Responsibility 

Brianna Hill, 39 CHILD. LEGAL RTS. J. 168 (2019). 

 

This article discusses legislation recently passed in Massachusetts that includes bail reform, 

increased use of diversion programs, increased availability of expungement, restrictions on 

the use of solitary confinement, elimination of mandatory minimums for certain low-level 

drug offenses, and tougher penalties for fentanyl and cafentanil trafficking. Significantly, the 

bill raised the minimum age of juvenile court jurisdiction from seven to 12, demonstrating 

the state’s interest in preventing youth involvement in the criminal justice system and 

offering alternative support for families. 

 

Finding Common Ground in Restorative Justice: Transforming Our Juvenile Justice Systems 

Mary Louise Frampton, 22 U.C. DAVIS J. JUV. L. & POL’Y 101 (2018). 

 

This article explores the effects Fresno County’s experimental juvenile justice program has 

had on recidivism, governmental cost, and restitution to victims. Fresno County’s 

Community Justice Conference (CJC) aims to divert youth charged with first-time 

misdemeanor offenses away from the juvenile court by having them engage in a restorative 

process with their families and the victims of their offenses. By using both qualitative and 

quantitative measures, the author illustrates that the CJC program is highly effective in 

reducing recidivism, increasing government cost-effectiveness, providing additional funds 

for impacted victims, and meeting the needs of victims and offenders and their families. The 

author suggests that this, along with studies of other experimental juvenile justice programs, 

demonstrates that restorative justice programs are responsive to the issues presented by 

traditional justice systems. 

 

Restorative Justice in Illinois: A Holistic Approach to Reformation and Juveniles in Conflict 

with the Law 

Emily Knox, 24 PUB. INT. L. REP. 23 (2018). 

 

This article gives a brief overview of restorative justice being used in juvenile justice systems 

and the history and effect of the “tough on crime” approach to youth behavior. The authors 
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discuss the Illinois Balanced Restorative Justice initiative and focus heavily on the 

framework for Restorative Justice hubs (RJ Hubs) in Chicago. The authors argue that a 

holistic approach is necessary to have successful restorative practices and that models do not 

serve a one-size-fits-all approach but do have the potential to reshape the way juvenile 

offending behavior is addressed. 

 

Community Sanctions as Substitutes to Imprisonment in the Nordic Countries 

Tapio Lappi-Seppälä, 82 L. & CONTEMP. PROBS. 17 (2019). 

 

This article discusses three community alternatives to incarceration and detention in Nordic 

countries: conditional and suspended sentences, community services, and electronic 

monitoring. The author argues that Nordic countries with tough-on-crime policies moving 

toward more restorative practices demonstrates that other countries with similar social and 

structural improvement designs could successfully experiment with new approaches. 

 

PROMOTING A NEW DIRECTION FOR YOUTH JUSTICE: STRATEGIES TO FUND A COMMUNITY-

BASED CONTINUUM OF CARE AND OPPORTUNITY 

SAMANTHA HARVELL ET AL., URBAN INST. (2019). 

 

This research report discusses the need for more significant investment in community-based 

approaches to incarceration. The article seeks to answer the question: “How can we support 

better outcomes for youth and families by investing more resources in programming and 

community development strategies in neighborhoods disproportionately impacted by 

incarceration?” The authors present evidence-based research demonstrating that community-

based alternatives are more effective than incarceration in reducing recidivism and reducing 

future criminal behavior. The article discusses the successful use of four strategies in 

jurisdictions across the United States. 

 

HOW CAN WE FUND A CONTINUUM OF CARE AND OPPORTUNITY? 

CHLOE WARNBERG ET AL., URBAN INST. (2019). 

 

This toolkit is a companion to the “Promoting a New Direction for Youth Justice Strategies 

to Fund a Community-Based Continuum of Care and Opportunity” research report. The 

toolkit aims to provide a look at how jurisdictions can strategize about four community-based 

alternatives for youth: 1) capturing and redirecting savings from reduced youth incarceration 

and family closure, 2) repurposing youth facilities and leveraging land value, 3) maximizing 

existing state and federal funding opportunities, and 4) implementing innovative strategies to 

fund community investment. 
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Opposing Viewpoints: In Favor of United States Ratification of the Convention on the Rights 

of the Child 

Carly Helman, 39 CHILD. LEGAL RTS. J. 191 (2019). 

 

This article discusses the Convention on the Rights of the Child (CRC) and the reasons why 

the United States, as the only United Nations member that has not yet ratified the convention, 

should do so. The author presents three arguments in favor of ratification. First, that ratifying 

the CRC would be a symbolic gesture to demonstrate the United States’ commitment to 

children's rights. Second, since the United States has not ratified the CRC, its legal precedent 

is in conflict with the rest of the world. Third, ratification would improve the United States’ 

international image. Without ratifying the CRC, the United States cannot participate in one of 

the premier committees shaping children’s rights policies internationally. 

 

The Time is Now to Ratify the Convention on the Rights of the Child 

Diego Lopez, 52 U. S. F. L. REV. 477 (2018). 

 

This article discusses the Convention on the Rights of the Child and the status of the United 

States as the only nation that has not yet ratified the convention. The author refutes concerns 

over state sovereignty, federalism, parental control, youth autonomy, and anti-American 

moral values that have been used as rationales opposing ratification. The author argues that 

such premises are flawed and proposes that ratification could be a policy kick-start that “will 

greatly protect the rights of children in many areas of their lives, including immigration, 

education, the juvenile justice system, healthcare, and overall treatment with dignity.” 
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CHAPTER IX: MARKERS OF INEQUALITY: IDENTITY & STATUS 
 

Immigrant Youth 

 

C.J.L.G. v. Barr 

923 F.3d 622 (9th Cir. 2019). 

 

The Ninth Circuit held that an immigration judge (IJ) has an affirmative duty to advise a 

youth of their potential eligibility for relief as a Special Immigrant Juvenile (SIJ), when the 

facts so indicate, and to advise the youth of the process for establishing such an exemption 

from removal. It rejected the government’s position that the judge need only address the 

possibility of SIJ after the child sought an adjustment of status based on his eligibility for SIJ. 

The court held that to do as the government argued would be to find that a person must do 

the very thing the federal statute requires the court to advise them about, before the court 

advises them about it. The Court held that the federal statute “obviously is meant to prompt 

the IJ to help [the young person] explore legal avenues of relief that might not be apparent to 

him or an attorney.” 

 

How Undocumented Immigrant Children Navigate the Complex Intersection of Immigration 

and Family Law 

Hillary Richardson & Meredith Turner-Woolley, 33 CHI. B. ASS’N 40 (2019). 

 

This article discusses immigration law for children and youth entering the United States 

alone. The authors discuss Special Immigrant Juvenile Status and the importance of 

“competent legal screenings to assess for relief from deportation.” The authors detail 

statistics on unaccompanied minors and the process of navigating the Office of Refugee 

Resettlement. The authors emphasize that minors in these situations, without private counsel, 

are left to navigate the system independently, since they are not entitled to court-appointed 

counsel. The authors also detail the consequences and risks associated with being an 

unaccompanied minor and seeking a way out of detention. 

 

LGBTQI-GNC Youth 

 

Model Policy: Transgender, Gender Nonconforming, and Intersex Youth in Confinement 

Facilities 

Shannan Wilber & Jason Szanyi (2019). 

 

This publication, jointly developed by National Center for Lesbian Rights and Center for 

Children’s Law and Policy, addresses the crisis affecting transgender, gender 

nonconforming, and intersex (TGNCI) youth in youth justice facilities. The model policy 

provides a blueprint of practices that promote the safety, dignity, and well-being of TGNCI 

youth, who face systemic mistreatment and abuse in these facilities. 
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Race 

 

The “Reasonable Black Child”—Youth, Race, and the Fourth Amendment 

Laura Cohen, 33 CRIM. JUST. 37 (2018). 

 

This article discusses the “reasonable” standard as it applies to youth of color, particularly 

regarding their Fourth Amendment rights. The article cites research and statistics on the 

disproportionate treatment of persons of color in police stops and notes the difference 

between youth and their understanding of “free to leave” and other law enforcement 

doctrines. The article discusses J.D.B. v. North Carolina, which held that a youth’s age is an 

appropriate and relevant factor in assessing whether the youth was “in custody within the 

context of Miranda,” and offers the use of J.D.B. in another case, United States v. Easley, 

where the court held that race, similar to age, is a relevant factor in the court’s 

“understanding of the totality of the circumstances” for which an individual may feel “in 

custody” or “seized” by law enforcement. The author argues that “[f]or youth of color, the 

law’s long-held assumptions about when one is ‘free to leave’ do not take into account their 

personal experience with and perceptions of the police” and, as such, the “reasonable black 

child” standard should be used, not the traditional “reasonable person” standard. 

 

The Challenge of Race and Crime in a Free Society: The Racial Divide in Fifty Years of 

Juvenile Justice Reform 

Kristin Henning, 86 GEO. WASH. L. REV. 1604 (2018). 

 

Following bipartisan efforts to launch a National Criminal Justice Commission in 2017, this 

article discusses successes and failures of President Lyndon Johnson’s Commission on Law 

Enforcement and Administration of Justice’s report 50 years ago, to offer suggestions for a 

future commission. The article discusses four main themes: 1) race and the 1965 

commission, 2) contemporary research on race, adolescence, and procedural justice, 3) 

recommendations, including data collection and federal oversight, and 4) legislative reforms, 

including decriminalizing normal adolescent behavior, racial impact statements, anti-racial 

profiling legislation, stakeholder responsibilities, youth corrections, and community 

engagement. The author argues that the 1967 Commission report was successful in its 

articulation of a rehabilitative approach to youth crime, but that lack of identification of 

racial justice as a “core objective” resulted in no meaningful reduction in institutional 

unfairness. The article draws upon 50 years of data on racial disparities in the juvenile justice 

system and 25 years of research on normative adolescent development and the cognitive 

science of implicit racial bias, to identify new areas for reform, and urges future commissions 

to be more transparent about the existence and causes of racial disparity. 
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Where Do We Go From Here: Memphis and the Legacy of Dr. King’s Unfinished Work 

Demetria Frank & Daniel Kiel, 49 U. MEM. L. REV. 1 (2018). 

 

This essay discusses Dr. Martin Luther King’s book, Where Do We Go from Here? in the 

context of both the civil rights movement and recent reform efforts in Shelby County, 

Tennessee. The essay details the current reality of minorities in Shelby County in political 

participation, education, criminal justice, and public health and housing. The authors note 

that “documented disparities between African American and White youth exist at every stage 

of the juvenile court process: rate of arrest, rate of incarceration versus diversion or other 

dismissal, rate of transfer to adult facilities, and rate of detention.” The authors make 

connections between the rates of poverty, incarcerated parents, and strained law enforcement 

and community relationships on crime and youth. The authors also take note of recent 

political activism, including Black Lives Matter and Interstate 40 protests, which prompted a 

federal judge to rule that the City of Memphis’ gathering of “political intelligence” against 

local activists violated a 40-year agreement against spying on demonstrators. 

 

Implicit Racial Bias and Students’ Fourth Amendment Rights 

Jason P. Nance, 94 IND. L. J. 47 (2019). 

 

This article discusses school safety in the wake of recent gun violence on school campuses 

and the implicit racial biases that shape the measures used to promote safety. The article 

looks at empirical evidence demonstrating the unequal application of intense surveillance 

measures, harms of intense surveillance measures, the current Fourth Amendment doctrine 

governing the evaluation of surveillance measures in schools, and a reformulated Fourth 

Amendment framework for addressing these issues. According to the author, research 

demonstrates that “schools serving higher concentrations of students of color are more likely 

to rely on coercive surveillance measures than schools serving primarily white students” and 

that “legitimate safety concerns do not fully explain these racial disparities.” In response to 

research findings, the author proposes strategies that respect Fourth Amendment rights and 

are rooted in eliminating the implicit racial bias in order to promote “school safety without 

harming the learning climate.” 

 

Tera Eva Agyepong, The Criminalization of Black Children: Race, Gender, and Delinquency 

in Chicago’s Juvenile Justice System, 1899-1945 

Kathryn Schumaker, 37 L. HIST. REV. 319 (2019). 

 

This book review is a chapter-by-chapter summary of the central themes from author Tera 

Eva Agyepong’s 2018 book, The Criminalization of Black Children. The book explores 

issues of race, gender, and sexuality in the nation’s first juvenile court system and examines 

how early compulsory education laws helped spark a school-to-prison pipeline in a system 

originally intended to protect children. According to the reviewer, the book “offers a pressing 

case for how important it is to consider age, race, and gender together in understanding the 

history of the American justice system writ large.” 
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Racial Disparities in School Discipline 

 

Pipelines and Their Diverging Paths to the Justice System 

Jennifer M. Grieco, 98 MICH. B. J. 12 (2019). 

 

This article examines the school-to-prison-pipeline and presents data and research on the 

overrepresentation of minority youth. The authors discuss how lawyers can help address the 

issue of school discipline and criminal charges, presenting examples of state bar associations’ 

efforts to educate and proactively work toward addressing the issue. The authors recommend 

that legal associations and lawyers take an active role addressing these disparities by, among 

other things, supporting legal defenses for youth facing school disciplinary hearings and 

improving implicit bias training for administrators and SROs. 

 

Deconstructing the School-to-Prison Pipeline 

Hon. Jay Blitzman, 62 BOS. B. J. 9 (2018). 

 

Youth who do not graduate from high school are eight times more likely to later be arrested, 

and it costs three to five times more to incarcerate youth than to pay for public education. 

The author examines the judicial system’s counterintuitive narrative that adversely affects 

youth—mainly youth of color—through the re-criminalization of behaviors that were 

reclassified as status offenses in the aftermath of Gault. This more punitive approach has 

manifested in various forms, including treating status offenses as probation violations in 

some states. The author argues that the only way we can deconstruct the school-to-prison 

pipeline is by tackling the underlying structural realities that fuel implicit bias. 

 

BEYOND SUSPENSIONS: EXAMINING SCHOOL DISCIPLINE POLICIES AND CONNECTIONS 

UNITED STATES COMM’N ON CIVIL RIGHTS (2019).  

 

This report examines compliance with federal laws designed to protect students of color with 

disabilities from discrimination and whether the federal government’s enforcement of these 

laws adequately protects these students from discriminatory disciplinary actions and policies. 

Key findings from the Commission majority include: students with disabilities are 

approximately twice as likely to be suspended throughout each school level compared to 

students without disabilities; students of color as a whole, as well as by individual racial 

group, do not commit more disciplinable offenses than their white peers, but Black, Latinx, 

and Native American students in the aggregate receive substantially more school discipline 

than their white peers and receive harsher and longer punishments than their white peers 

receive for like offenses; and Black, multiracial, Native American/Alaska Native, and Native 

Hawaiian/Pacific Islander American students with disabilities are more likely than white 

students with disabilities to be expelled without educational services. 
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Opposing Viewpoints: School Discipline: Is Developmental Appropriateness Required? 

Kate Malcolm, 38 CHILD. LEGAL RTS. J. 169 (2018). 

         

This article argues that zero tolerance policies in school discipline should be modified to 

include more developmentally appropriate responses to behavior. The author argues that zero 

tolerance policies have been a staple of public education since the 1990s and have resulted in 

a disparate number of students of color being penalized for school infractions. The author 

suggests a solution to curb such disparate treatment is to provide discretion for education 

administrators, and for SROs to be adequately trained in “trauma-informed and cultural-

competent” practices. 

 

The Confluence of Language and Learning Disorders and the School-to-Prison Pipeline 

Among Minority Students of Color: A Critical Race Theory 

Shameka Stanford & Bahiyyah Muhammad, 26 AM. U. J. GENDER SOC. POL’Y & L. 691 (2018). 

 

This article covers several topics relating to education and language disorders and the school-

to-prison pipeline, including decreased access to services for minority students with language 

and learning disorders, zero tolerance policies in schools, harsh disciplinary laws in Low-

SES Title I schools, and the correlation between special education and the criminal justice 

system. The article offers recommendations for addressing the disproportionate nature and 

use of discipline in certain schools, with the authors proposing using the Equal Protection 

Clause and Title VI of the Civil Rights Act of 1964 to address the ways the school-to-prison 

pipeline affects minority youth with language and learning disorders. 
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CHAPTER X: MENTAL HEALTH AND DISABILITIES 
 

McCadden ex rel. McCadden v. City of Flint 

No. 18-12377 (E.D. Mich. 2019). 

 

A federal court in Michigan denied, in part, the city’s motion to dismiss a §1983 claim 

against it and the police department where a police officer handcuffed a seven-year-old with 

ADHD for nearly an hour, following a “disability-induced behavior episode” at an after-

school program. In denying a portion of the motion to dismiss, the court found that the 

plaintiff sufficiently alleged that the city had failed to train its officers on appropriately 

interacting with youth who may have a disability and that the city was deliberately indifferent 

to a highly predictable consequence regarding interactions with children because many 

“youth offenders” have a disability. The court also permitted the claim alleging a violation of 

Title II of the Americans with Disabilities Act to go forward, holding that the plaintiff 

sufficiently alleged that the city is a public entity and should have known about the elevated 

likelihood that any child would suffer from a disability and should have taken action to 

address how officers interact with them. 

 

“Moore” than Just a Number: Why IQ Cutoffs are an Unconstitutional Measure for 

Determining Intellectual Disability 

Courtney Johnson, 91 S. CAL. L. REV. 753 (2018). 

 

This note argues that the methods of determining intellectual disability for Atkins purposes 

that have IQ cutoffs are unconstitutional. Atkins v. Virginia held that it was unconstitutional 

to execute persons with intellectual disabilities. Moore v. Texas held that states may decide 

how to enforce Atkins but do not have “unfettered” discretion; whether an individual has an 

intellectual disability must be informed by the medical community. Hall v. Florida requires 

that IQ scores close to 70 must consider the standard error of measurement, and when an 

individual’s IQ falls within a certain margin of error, the defendant must be able to present 

additional evidence of adaptive deficits, not strengths. Some states still consider that Hall and 

Moore cannot be applied retroactively because they announce procedural rules rather than 

substantive rules. The author argues that Hall and Moore are new substantive rules qualifying 

as exceptions to Teague v. Lane and as such, IQ cutoffs should be banned nationwide by 

giving Hall and Moore retroactive effect. 

 

Who Will Educate Me? Using the Americans with Disabilities Act to Improve Educational 

Access for Incarcerated Juveniles with Disabilities 

Lauren A. Koster, 60 B.C. L. REV. 673 (2019). 

 

This article argues that the Individuals with Disabilities Education Act (IDEA) is not a 

perfect route for lawyers attempting to get their young clients educational services in the 

juvenile justice system. An attorney’s ability to rely on the IDEA may depend on the age of 

the incarcerated youth or whether state laws limit the application of the Act. Learning 
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disabilities, mental illness, and emotional illness are over-represented among incarcerated 

youth. The author advises that attorneys rely on the Americans with Disabilities Act (ADA) 

because the ADA applies to any public entity, but the IDEA only applies to educational 

agencies and does not allow for recovery of monetary damages. 
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CHAPTER XI: PLEAS 
 

Investigating Predictors of True and False Guilty Pleas 

Kelsey S. Henderson & Lora M. Levett, 42 LAW & HUM. BEHAV. 427 (2018). 

 

This article looks at the issue of innocence versus guilt in plea bargain acceptance rates and 

reasoning, finding that the advice of an advisor had a discernible effect on one’s plea 

decision and that effect was stronger in cases where the individual was innocent. The authors 

conducted a controlled study to replicate a cheating environment where students accused of 

cheating take their cases before a student conduct committee (analogous to a trial). The 

authors looked at: 1) whether the advice/influence of an advisor (analogous to an attorney) 

influenced acceptance of a plea and 2) whether actual guilt influenced acceptance of a plea. 

The study found that advocate recommendations affected both innocent and guilty 

participants’ plea decisions, but that the effect was stronger for innocent people. Innocent 

participants whose advocate advised in favor of a trial were less likely to falsely plead guilty 

than those who did not have an advocate, those who were given educational information 

about their options, and those who had an advisor who counseled them to plead guilty. 

Overall, the findings suggest that those who are innocent may be more vulnerable to the 

effects of social influence when considering advice from an advocate, compared with guilty 

individuals.  
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CHAPTER XII: POST-DISPOSITION, APPEALS, RE-ENTRY, AND COLLATERAL 

CONSEQUENCES 
 

In re C.B.  

425 P.3d 40 (Cal. 2018). 

 

The Supreme Court of California held that the youth in question were not entitled to removal 

from the state’s felon DNA database, even though their offenses had been reclassified as 

misdemeanors, because they failed to meet any of the statutory expungement requirements 

(lack of charges, acquittal, appellate reversal, or a finding of factual innocence) and because 

expungement is not a natural consequence of reclassification. Further, the purpose of the 

reclassification law was to diminish the prison population and reallocate resources, which the 

court found is not advanced by removal of the youth from the database. The court also found 

that the purpose of the DNA database is to help law enforcement solve additional cases and 

exclude individuals as suspects to prevent wrongful accusation, both of which are hampered 

by removal because of reclassification. 

 

In re M.F. 

828 S.E.2d 350 (Ga. 2019). 

 

The Georgia Supreme Court held there is a presumption that juvenile adjudications carry 

long-term collateral consequences and that a petitioner seeking appellate review of a case 

after probation has ended need not establish the consequences on the record. In this case, a 

youth appealed his conviction, arguing that there was insufficient evidence to support his 

adjudication of delinquency. After his probationary sentence ended, the Court of Appeals 

declined to review the merits of his appeal because his sentence had expired, and he had not 

shown any adverse consequences arising from his adjudication. The court reasoned that 

because he could later vote, serve on a jury, lawfully possess a firearm, and say that he has 

not been convicted of a crime, his adjudication did not carry adverse collateral consequences. 

The Supreme Court of Georgia disagreed, citing multiple adverse effects in future criminal 

proceedings, and held that adverse collateral consequences must be presumed. 

 

State v. J.C. 

827 S.E.2d 280 (N.C. 2019). 

 

In this case, the state wished to appeal the trial court’s order granting the youth’s 

expungement. The Supreme Court of North Carolina held that the state had no statutory right 

to appeal an expungement order for a youth. 
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A JUVENILE DEFENDER’S GUIDE TO CONQUERING COLLATERAL CONSEQUENCES 

NAT’L JUVENILE DEF. CTR. (2018). 

 

This report is designed to help defense attorneys and young people understand and mitigate 

the obstacles young people may face because of their juvenile record. Involvement with the 

delinquency system—including arrests, dismissed petitions, and adjudications—can create 

long-term barriers to a young person’s employment, housing, and educational opportunities. 

Juvenile defenders can break down those barriers by discussing these consequences with 

their clients, mitigating potential harms, and building pathways to success. Understanding 

collateral consequences is critical to every plea or diversion negotiation, could impact the 

theory of defense at all levels of a case, and will inform disposition, post-disposition, and 

reentry advocacy.   
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CHAPTER XIII: SOLITARY CONFINEMENT 
 

NOT IN ISOLATION: HOW TO REDUCE ROOM CONFINEMENT WHILE INCREASING SAFETY IN 

YOUTH FACILITIES 

JENNIFER LUTZ ET AL., (2019). 

  

This report tells the stories of how four jurisdictions—Colorado, Massachusetts, Oregon, and 

Memphis—reduced isolation without compromising staff or youth safety. In response to 

suicides, federal litigation, and legislation, these sites made intentional changes to safely 

reduce the frequency and length of isolation. The report includes specific actions that 

worked, quotes and perspectives from staff, sample forms and policies, and data to confirm 

that isolation can be reduced and eventually eliminated in all types of youth facilities. 

  

Series on Solitary Confinement & the Eight Amendment: Article I of III 

Andrew Leon Hanna, 21 U. PA. J. CONST. L. ONLINE 1 (2019). 

 

In this first of a three-part series, the author addresses a range of issues with solitary 

confinement, from how it is implemented and authorized to how it affects mentally ill and 

young individuals. The author advocates for the abolition of this practice and relies on the 

standards-of-decency doctrine and the deliberate-indifference doctrine to make the argument 

that solitary confinement violates the Cruel and Unusual Clause of the Eighth Amendment. 

 

Solitary Confinement Reform Act: A Blueprint for Restricted Use of Solitary Confinement of 

Juveniles Across the States 

Brielle Basso, 48 SETON HALL L. REV. 1601 (2018). 

 

The Solitary Confinement Reform Act (SRA) would ban the use of solitary confinement for 

youth unless the confinement is temporary and de-escalation techniques, such as graduated 

loss of privileges or provision of appropriate mental health care, have been exhausted. 

Studies show that solitary confinement can be detrimental physically, psychologically, and 

developmentally for youth. There are still some states that do not place any restrictions on the 

amount of time a youth can spend in solitary confinement or that allow indefinite extensions 

of the time limit through administrative approval. This comment recommends that states use 

the SRA as a blueprint for their reforms and policies. 

 

Ending “Solitary Confinement” of Youth in California 

Sue Burrell & Ji Seon Song, 39 CHILD. LEGAL RTS. J. 42 (2019). 

 

This article discusses the power of advocacy for youth rights and how it led to the state of 

California reforming its solitary confinement laws. Beginning with letters and calls to 

journalists, legislators, and litigators, advocates’ efforts eventually gained traction, resulting 

in enormous changes. California’s “room confinement” law now provides that confinement 
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“shall not be used before other less restrictive options have been exhausted” and that youth 

may not be held for longer than four hours in room confinement. 
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CHAPTER XIV: TRAUMA 
 

Resilience and Native Girls: A Critique 

Addie C. Rolnick, 2018 BYU L. REV. 1407 (2018). 

 

This article discusses the increasing focus on “resilience” in addressing trauma for youth in 

the juvenile justice system, particularly how the concept of resilience may be less helpful 

with Native American girls, who have experienced more significant trauma than average 

non-Native youth. The author offers three critiques of resilience-based approaches as applied 

to Native American girls. First, if the goal of a resilience-based approach to trauma is to 

“enable these young people to bounce back and ultimately grow,” then this population, as a 

significantly disadvantaged and traumatized group, is placed in a “paradoxical situation in 

which more is expected of the most disadvantaged.” Second, pushing a narrative of the 

individual overcoming trauma through resilience has, for Native American girls, the “effect 

of naturalizing trauma.” Finally, many Native girls commit status offenses, such as running 

away from abusive environments and homes. Because status offenses are part of a Native 

youth’s demonstration of survival, “the resilience that juvenile justice programs seek to 

impart and encourage in Native girls does not include lawbreaking behavior, yet that 

behavior may be a key component of their resilience.” 

 

Creating the Trauma-to-Prison Pipeline: How the U.S. Justice System Criminalizes Structural 

and Interpersonal Trauma Experienced by Girls of Color 

DeAnna Baumle, 56 FAM. CT. REV. 695 (2018). 

 

This article analyzes the trauma-to-prison pipeline as a byproduct of abuse, sexual assault, 

and other traumatic events that elicit adverse outcomes, especially for girls of color. The 

author reasons that youth of color are most at risk due to both the disproportionate policing of 

low-income communities of color and the structural trauma of racism and poverty. Rather 

than treating youth for their traumas, the juvenile system is penalizing them. The author 

argues that policymakers must eliminate the criminalization of trauma reactions and address 

the trauma itself. 

 

Recognizing the Role of Trauma and Creating Trauma-Informed Systems in Pennsylvania 

Juvenile Courts 

Erin Komada, 28 WIDENER COMMONWEALTH L. REV. 85 (2019). 

 

This article focuses on the trauma youth face in the juvenile justice system and the need for 

Pennsylvania to develop trauma-informed practices. The author suggests that court personnel 

and those involved with youth in the community receive education and training regarding 

spotting and treating trauma. In addition to understanding trauma, the author suggests that 

treatment programs should be expanded to provide services for youth who have experienced 

trauma in the legal system, and courts should heavily consider the potential for further 

trauma exposure in the legal system when sentencing youth. 
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TRAUMA-INFORMED LEGAL ADVOCACY: A RESOURCE FOR JUVENILE DEFENSE ATTORNEYS 

THE NATIONAL CHILD TRAUMATIC STRESS NETWORK, JUSTICE CONSORTIUM ATTORNEY 

WORKGROUP SUBCOMMITTEE (2018).  

 

This resource is intended to provide juvenile defense attorneys with an increased 

understanding of what trauma-informed legal advocacy entails and how trauma impacts child 

development, the attorney-client relationship, families and caregivers, and attorneys 

themselves. The resource addresses screening and assessment, information sharing, 

transitions and placement decisions, and effective treatments for traumatic stress. Within 

each topic area, strategies for integrating this knowledge into legal advocacy are offered. 

Finally, this resource is intended to help defenders understand their role as the gatekeeper of 

trauma-based information for their clients and support judiciously choosing how and when to 

use this information to best advocate for clients. 
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CHAPTER XV: TRANSFER / WAIVER / CERTIFICATION TO ADULT COURT 
 

In re L.L. 

No. 2018-396, 2019 WL 2355546 (Vt. June 3, 2019). 

 

The Supreme Court of Vermont denied a 21-year-old’s request for youthful offender status 

because there was insufficient time to ensure that all the necessary programming would be 

completed before the youth turned 22 and became ineligible for services as a “youthful 

offender.” 

 

People v. Brown 

442 P.3d 428 (Colo. 2019). 

 

The Supreme Court of Colorado held that a youth charged as an adult who files for a reverse-

transfer petition to juvenile court may not waive privileged records solely for the reverse-

transfer hearing but must also waive them for the subsequent trial. 

 

Constitutionally Different: A Child’s Right to Substantive Due Process 

Tiffani N. Darden, 50 LOY. U. CHI. L. J. 211 (2018). 

 

This article argues that youth who are transferred to criminal court are typically treated 

equally to their adult counterparts when the entire justice process should accommodate their 

maturity deficiencies. Substantive due process commands that affirmative rights be given to 

these youth to ensure fairness and protection of their liberties. The author recommends that 

an individualized assessment should begin once the state seeks to transfer a youth to criminal 

jurisdiction and that individualized treatment should not conclude until after the youth’s 

sentencing. This, the author argues, will promote fairness by acknowledging the wealth of 

characteristics and circumstances that affect each youth’s case and tailoring the case to those 

factors accordingly. 

 

S.B. 1008, 2019 Reg. Sess. (OR. 2019) (Enacted).   

 

In July 2019, Oregon’s governor signed into law SB 1008, which includes four key updates. 

First, it establishes a process where all youth who are convicted in adult court have access to 

a “second look” hearing halfway through their sentence, where a judge determines whether 

the youth has taken responsibility for their crime and has been rehabilitated, which would 

allow the remainder of their sentence to be served under community-based supervision. 

Second, the new law gives the juvenile court original jurisdiction over youth accused of any 

crimes, thereby eliminating direct file in adult court. Third, it requires a review for youth 

with longer sentences before they may be transferred to an adult facility. Finally, it eliminates 

life without parole sentences for youth whose offenses were committed prior to age 18. 
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State of Ohio v. Aalim: Due Process and Mandatory Transfer of Juveniles to Adult Court 

Jesse Knowlden, 87 U. CIN. L. REV. 251 (2018). 

 

This article argues that while Supreme Court jurisprudence has recognized the reality that 

“kids are different,” that recognition has not been applied to the Due Process Clause of the 

Fourteenth Amendment. In Aalim I, the Ohio Supreme Court agreed with a challenge to the 

constitutionality of Ohio’s transfer statute, reasoning that because the transfer did not account 

for the difference between children and adults, it violated fundamental fairness, which 

requires additional procedural safeguards for youths. This was overturned in Aalim II, where 

the court, featuring two new justices, ruled that because the Due Process Clause predates the 

creation of juvenile courts, it cannot have created a substantive right to a specific juvenile-

court proceeding. This article recommends that the Supreme Court adopt a rule that youth are 

constitutionally different for pre-sentencing purposes, and that because transfer to adult court 

is intended to allow for a harsher sentence, the “kids are different” distinction applied to the 

Eighth Amendment should be expanded into juvenile proceedings. 

 

The Impact of Waiver to Adult Court on Youths’ Perceptions of Procedural Justice 

Suzanne O. Kaasa et al., 24 PSYCHOL. PUB. POL’Y & L. 418 (2018). 

 

This study examined youth perceptions of fair treatment in adult court versus juvenile court. 

The results show that youth adjudicated in adult court generally felt more justly treated than 

those adjudicated in juvenile court. Youth in adult court rated judges as slightly more just 

than those in juvenile court, and they rated their counsel as significantly more just than those 

in juvenile court. The author uses this study to highlight the problems with juvenile 

proceedings but makes clear that the findings should not be used to increase the transfer of 

youth to the adult system, given the many other studies that show youth tend to have worse 

outcomes when transferred. Instead, the author argues for increased procedural safeguards in 

juvenile proceedings to ensure that youth understand the proceedings and participate in the 

process. The author also calls for a consensus effort by courts to address racial and ethnic 

disparities by ensuring that their hiring and promotion practices result in a staff that reflects 

the demographics they represent, as well as greater specialized training of defense attorneys 

in juvenile proceedings and an increase in community-based services to divert low-risk youth 

from the justice system and address mental health services and other needs. 

 

Mandatory Transfer of Juveniles to Adult Court: A Deviation from the Purpose of the 

Juvenile Justice System and a Violation of Their Eighth Amendment Rights 

Peterson Tavil, 52 REVISTA JURIDICA U. INTERAMERICANA P.R. 377 (2018). 

 

This article examines the relationship between parens patriae, a central legal doctrine of 

juvenile justice philosophy, and the mandatory transfer of youth to adult court. When 

juvenile courts were first created in the late 19th and early 20th centuries, the idea was to 

make decisions that were in the best interest of the minor, rather than focusing on 

punishment. As a reaction to a fear of increasing crime rates in the late 20th century, 
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legislatures across the nation instituted mechanisms to try youth as adults. The author 

suggests that to return to the original purpose of the juvenile justice system, courts should be 

required to hold a hearing in which the juvenile court determines whether a minor should be 

transferred to adult court or retained in the juvenile justice system. This process would 

support the original goals of the juvenile justice system and the due process rights of minors. 

 

Children are Different: The Need for Reform of Virginia’s Juvenile Transfer Laws 

M. Randell Scism, 22 RICH. PUB. INT. L. REV. 445 (2019). 

 

Although the Supreme Court has repeatedly found that children are constitutionally different 

than adults, state courts have been slow to adopt significant changes in their treatment of 

youth. This article points out how, in Virginia, youth can be transferred to adult court through 

prosecutorial direct file and mandatory transfer if they are 14 or older. There is no discretion 

for judges to send the child’s case back to juvenile court and no mechanism to consider 

factors such as immaturity, vulnerability to peer influences, and undeveloped character when 

determining whether a youth should be transferred to adult court. To remedy this, the author 

suggests that Virginia abolish direct file and mandatory waiver, allow reverse waiver in all 

cases, and raise the age of transfer.  
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CHAPTER XVI: YOUTH IN ADULT COURT 
 

Secondary Sources 

 

Paying the Price: Eliminating Life Without Parole Sentences for Juveniles in Rhode Island 

Mackenzie McBurney, 23 ROGER WILLIAMS U. L. REV. 553 (2018). 

 

This comment calls for the elimination of life without parole sentences for youth in order to 

give them a meaningful opportunity to obtain release based on demonstrated maturity and 

rehabilitation at a parole board hearing after 15 years served. In Rhode Island, discretionary 

life without parole sentences are permissible. The author proposes that the appropriate cure 

for the unconstitutionality of Rhode Island’s sentencing scheme is passage of legislation 

categorically banning life without parole sentences for youth. 

 

A Meaningful Opportunity to Obtain Release: A Practical Impossibility 

Caroline Maass, 8 WAKE FOREST J. L. & POL’Y 503 (2018). 

 

This article is a comment on North Carolina’s and other states’ judicial and legislative efforts 

to comply with Miller v. Alabama and an assessment of whether JLWOP sentences are being 

effectuated. The author contends that while many states have taken efforts to comply with 

Miller, the Supreme Court needs to issue more specific guidance to ensure that youth “have a 

meaningful opportunity to obtain release” post-JLWOP sentencing. 

 

An Unfinished Journey: Miller, Montgomery, and the Changing Face of Juvenile Sentencing 

Jurisprudence 

Jeffrey Wald, 75 BENCH & B. MINN. 23 (2018). 

 

This article discusses Minnesota’s efforts to comply with the four Supreme Court cases 

articulating the differences between youth and adults in criminal sentencing: Roper v. 

Simmons, Graham v. Florida, Miller v. Alabama, and Montgomery v. Louisiana. The author 

focuses on ways Minnesota's legislature and courts have handled resentencing for youth and 

offers four rules the Minnesota court has seemingly followed concerning resentencing and 

retroactive application. The author argues that although the Supreme Court articulated rules 

for JLWOP, based on the divergent ways states are addressing the issue, “ambiguity 

remains—and further analysis by the United State Supreme Court will soon be necessary.” 

 

Reasonable Minds May Differ: The Application of Miller and Graham to Consecutive 

Sentences of Juvenile Offenders in Missouri 

Shawna C. Quast, Note, 83 MO. L. REV. 835 (2018). 

 

This article discusses the Missouri Supreme Court’s interpretation of Miller and Graham as 

applied in the case of State v. Nathan and highlights inconsistencies in the application of law 

to youth seeking resentencing. The author argues that Missouri appropriately resentenced 
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Nathan within the guidelines of Miller but did not follow “the spirit of the law” by 

resentencing in a way that effectively achieves JLWOP. The author argues that there is a 

“need for greater clarification of the issue by the United States Supreme Court to ensure 

uniform application of the principles of Miller and Graham and to ensure that juvenile 

offenders are not subject to cruel and unusual punishments.” 

 

Justice Delayed: What’s Next for Michigan’s Juvenile Lifers? 

Sofia Nelson, 98 MICH. B. J. 32 (2019). 

 

This article discusses the state of Michigan and its enactment of MCL 769.25 and MCL 

769.25a to align the state’s youth sentencing practices with the Supreme Court decisions in 

Miller v. Alabama and Montgomery v. Louisiana. The author criticizes Michigan prosecutors 

for having more than 200 youth still awaiting resentencing. The author suggests that youth 

defense attorneys become familiar with best practices for mitigation in death penalty cases, 

as the resentencing of youth using Miller factors will be similar. The author also argues that 

defense attorneys “must conduct extensive mitigation investigations, focused on the factors 

identified in Miller v. Alabama, and consult with necessary expert witnesses.” 

 

Sentencing the Juvenile Lifer: The Wayne County Experience 

Thomas Dawson, 98 MICH. B. J. 36 (2019). 

 

“This article details the procedures of the Wayne County Prosecutor’s Office for ensuring 

that those convicted of first-degree murder for crimes committed when they were under the 

age of 18 are resentenced to remedy the unconstitutional procedure used to impose their life-

without-parole sentences.” It also discusses the rehearing procedures in Michigan and 

Michigan Supreme Court decisions in People v. Skinner and People v. Hyatt. The author 

states that at the time of publishing, the Wayne County Prosecutor’s Office had identified 81 

of 144 youth that could be resentenced under Skinner and Hyatt. 

 

Lifers after Montgomery: More SCOTUS Guidance is Necessary to Protect the Eighth 

Amendment Rights to Juveniles 

David Roper, 79 OHIO ST. L. J. 991 (2018). 

 

This article contends that states inconsistently apply Supreme Court standards to JLWOP 

cases and too often focus on reducing the number of cases referred to as “JLWOP” instead of 

reviewing sentences through a rehabilitative lens, which is the call of the Supreme Court 

decisions. The author suggests that “states are incapable of remedying the inconsistencies in 

juvenile sentencing law without intervention from the Court.” The author also argues that the 

Eighth Amendment and recent Supreme Court cases demonstrate that such cases “require a 

parole hearing for juveniles after twenty-five years of incarceration.” 
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Youth and Punishment at the Roberts Court 

Sara Mayeux, 21 U. PA. J. CONST. L. 543 (2018). 

 

This article summarizes the historical context of Supreme Court cases and JLWOP. The 

author gives a descriptive account of the caselaw and discusses JLWOP and the Eighth 

Amendment as “carceral conservatism” and “carceral proceduralism.” The author also 

discusses the legal division of the Roberts Court in addressing JLWOP cases and in the 

premise of constitutional distinctions between adolescents and adults. 

 

Juvenile Life Without Parole in North Carolina 

Ben Finholt et al., DUKE L. SCH. & LEGAL THEORY SERIES (2019). 

 

This article discusses North Carolina’s efforts to comply with Supreme Court rulings on 

JLWOP and summarizes trends in JLWOP sentencing data from 1994–2018 nationally and 

within North Carolina. The authors also include information on the costs and policy 

implications of JLWOP resentencing and present data on race and JLWOP sentencing, the 

procedural posture for JLWOP cases, and an inertia effect by counties on JLWOP 

sentencing. 

 

What Break Do Children Deserve? Juveniles, Crime, and Justice Kennedy’s Influence on the 

Supreme Court’s Eighth Amendment Jurisprudence 

Reginald Dwayne Betts, 128 YALE L.J. FORUM 743 (2019). 

 

This paper discusses the changing law of the Eighth Amendment as it is applies to youth 

sentencing. The author argues that these changes have not had as practical an impact as 

intended—the petitioners of the Roper, Graham, Miller, and Montgomery cases are still 

incarcerated, and the countless other youth that these cases directly impacted are still serving 

incredibly long sentences. The author argues that reform needs to focus on what a just prison 

sentence for a child is, and not merely on what Justice Kennedy’s jurisprudence has provided 

as an ideal. 

 

Return to Rehabilitation: Illinois’ Evolving Juvenile Sentencing Practices in Light of Miller 

v. Alabama 

Brad Taylor, 43 S. ILL. U. L. J. 403 (2019). 

 

This article offers insight into Illinois’ interpretations of the Roper, Graham, Miller, and 

Montgomery line of cases and posits that recent legislative and court decisions exemplify the 

state’s willingness to value rehabilitation above punishment for youth. The author explains 

how after Miller, the Illinois legislature passed a bill requiring courts to consider certain 

factors during a youth’s sentencing, including the youth’s potential for rehabilitation and 

degree of participation in the offense. Illinois’ highest court also interpreted Miller as 

prohibiting mandatory sentences for youth where the sentence is the functional equivalent of 

life without parole. Later, the court held that any life sentence without parole opportunities 
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would need to be preceded by a finding of the factors set out in Miller, such as finding the 

youth is “incorrigible” or incapable of being rehabilitated. 

 

Criminal Law—Life Sentences Without Parole—Supreme Court of Mississippi Affirms a 

Sentence of Life Without Parole for a Juvenile Offender—Chandler v. State, 242 So.3d 65 

(Miss. 2018) (En Banc) 

132 HARV. L. REV. 1756 (2019). 

 

This article maintains that Miller’s acceptance of granting life without parole sentences to 

minors should be read narrowly as only applying to those “rare offenders for whom [life 

without parole] is constitutional.” The Supreme Court of Mississippi recently upheld a youth 

homicide offender’s sentence to life without parole without making a finding of permanent 

incorrigibility while placing the burden on the youth to provide mitigating evidence of his 

capacity for rehabilitation. The author argues that this was a procedural undermining of 

substantive rights and conflicts with the essence of Miller. 

 

Juvenile Lifers: Reforming Extreme Sentences 

Eileen Hirsch & Martha Askins, 92 WIS. LAW. 12 (2019). 

 

The authors suggest that the Wisconsin Supreme Court should accept review of one or more 

pending appellate cases challenging existing JLWOP sentences. They argue the court needs 

to answer whether Miller and Montgomery govern discretionary imposition of life-without-

parole sentences on children, whether Graham and Miller apply to “de facto” life-without-

parole sentences, and what substantive and procedural requirements apply to sentencing 

hearings of youth. The authors also propose that the state legislature should prohibit life-

without-parole sentences for children, establish sentencing considerations that meet the 

standards of Graham, Miller, and Montgomery, and create a sentence review hearing for 

people sentenced as youth to give them a meaningful opportunity for release. 

 

Cases: 1st Circuit 

Maine, Massachusetts, New Hampshire, Puerto Rico, Rhode Island 

 

Commonwealth v. LaPlante 

123 N.E.3d 759 (Mass. 2019). 

 

The Supreme Judicial Court of Massachusetts held that a youth sentence of three consecutive 

terms of life imprisonment with the possibility of parole after 45 years did not violate the 

Eighth Amendment. The Court reached this determination after using a three-pronged 

disproportionality test: 1) inquiring into the nature of the offense and the offender 

considering the degree of harm to society, 2) comparing the sentence imposed and 

punishments prescribed for the commission of more serious crimes in the Commonwealth 

and, 3) comparing the challenged penalty with the penalties prescribed for the same offense 

in other jurisdictions. 
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Cases: 2nd Circuit 

Connecticut, New York, Vermont 

 

United States v. Rosario 

No. 12-CV-3432 (ARR), slip op. WL 3785095 (E.D.N.Y 2018). 

 

Relying on adolescent cognitive development and the strides made by Rosario during his 

incarceration, the court resentenced Rosario from a life sentence to 28 years. The court 

considered the fact that Rosario’s crime occurred during his youth, before his brain was fully 

developed; that he had few infractions; that he demonstrated a lack of dangerousness; and 

that he helped prevent another youth from maintaining involvement with a gang. The judge 

found that Rosario’s crime reflected the transient immaturity of youth that Montgomery 

described and did not warrant a life sentence. 

 

Cases: 3rd Circuit 

Delaware, New Jersey. Pennsylvania 

 

Nixon v. Robinson 

No. CV 18-15248 (SDW), slip op. 2019 WL 1282576 (D.N.J. 2019). 

 

The New Jersey District Court found the petitioner’s challenge of his sentence to be without 

merit due to the expired statute of limitations. Petitioner argued that his case required an 

equitable review under Miller v. Alabama. However, the court determined that his life 

sentence with a 30-year period of parole ineligibility did not violate his Eighth Amendment 

rights. 

 

Cases: 4th Circuit 

Maryland, North Carolina, South Carolina, Virginia, West Virginia 

 

State v. Slocumb 

827 S.E.2d 148 (S.C. 2019). 

 

The Supreme Court of South Carolina held that neither Graham nor the Eighth Amendment, 

as interpreted by the Supreme Court, currently prohibits the imposition of aggregate 

sentences for multiple offenses amounting to a de facto life sentence on a juvenile non-

homicide offender. As a result, the court declined to provide the defendant relief from his 

130-year sentence stemming from his multiple non-homicide offenses. 
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Sneade v. Vargo 

No. 3:13-CV-00398-JAG, slip op. 2018 WL 6809182 (E.D. Va. 2018). 

 

In this case, the Virginia District Court granted petitioner’s request for a resentencing hearing 

for his life without parole sentence. The petitioner was sentenced at the age of 16. After 

Miller v. Alabama, the petitioner timely filed a petition for writ of habeas corpus. At the time 

of the petitioner’s sentencing, Virginia had mandatory sentencing schemes that abolished 

parole for class 1 felonies committed after 1995, contradicting Miller’s holding. The Court 

found that the petitioner’s case should be revisited for an individualized review and 

sentencing. 

 

Bowling v. Va. Dep’t of Corrections Director 

920 F.3d 192 (4th Cir. 2019). 

 

In this case, the appellant filed a petition for a writ of habeas corpus alleging that the repeated 

denial of his parole by Virginia’s Parole Board violated his constitutional rights, due to the 

Board’s failure to consider age-related mitigating characteristics as a separate factor in the 

decision-making process. The appellant was sentenced to life with parole when he was 17 

years old. The Fourth Circuit held that the Board’s actions did not violate appellant’s Eighth 

Amendment rights and that to arrive at such a conclusion the court would have to extend the 

reach of Roper, Graham, and Miller, which it was not inclined to do. 

 

Cases: 5th Circuit 

Louisiana, Mississippi, Texas 

 

State ex rel. Jenkins v. State 

252 So.3d 476 (La. 2018). 

 

The Supreme Court of Louisiana held that a youth who was sentenced to life without parole 

before the Miller v. Alabama holding was not entitled to resentencing but was, however, 

entitled to consideration for parole. 

 

Chapman v. State 

250 So. 3d 429 (Miss. 2018). 

 

The Supreme Court of Mississippi held that a youth’s life sentence for a non-homicide 

offense did not violate the Eighth Amendment’s prohibition on cruel and unusual 

punishment. Because the youth’s life sentence was neither mandatory nor without parole 

eligibility, the court found that it did not violate Miller v. Alabama. 
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United States v. Lucius 

737 Fed.Appx. 685 (5th Cir. 2018). 

 

Petitioner alleged that using his conviction for conspiracy to commit purse snatching to 

enhance his sentence for purse snatching violated the Eighth Amendment because he was 17 

at the time of the conspiracy offense. The court held that this sentence enhancement was not 

unconstitutional because the cases relied upon by the petitioner (Roper v. Simmons, Graham 

v. Florida, Miller v. Alabama, Montgomery v. Louisiana) were clearly distinguishable, as 

those cases involved youth who were sentenced to life without parole or death. Further, the 

court held that there is no national consensus that a sentencing enhancement based on a 

juvenile conviction contravenes modern decency standards. 

 

Cedars v. McCain 

No. 2:18-CV-0745, slip op. 2018 WL 6593793 (W.D. La. 2018). 

 

The petitioner argued on federal habeas review that the 30-year sentence imposed on him for 

manslaughter is excessive and violates the Eighth Amendment. The petitioner argued that the 

court failed to consider his age and upbringing, in violation of Miller v. Alabama, Roper v. 

Simmons, and Graham v. Florida, and that there was insufficient evidence to show that his 

actions caused the death. The court held that Miller, Roper, and Graham lack any basis for 

application to a discretionary term-of-years sentence and thus the sentence is not per se 

excessive, and that the evidence of the petitioner’s intent—firing at a person’s face at close 

range—was enough to support such a weighty sentence. 

 

State v. Hampton 

263 So.3d 1148 (La. 2019). 

 

The Supreme Court of Louisiana held that a petitioner who was sentenced to life without 

parole for a murder committed when he was a youth was entitled to have his record revised 

and to be given an eligibility date to be considered for parole, but was not entitled to funding 

to procure assistance in presenting mitigating evidence. The court relies on Louisiana 

Revised Statute 15:574.4(D)(1), a statute designed to remedy any Miller v. Alabama 

violation, and states that the exception in the statute for persons convicted of first- or second-

degree murder does not apply to the petitioner because he was convicted of murder prior to 

the distinction between the degrees of murder in Louisiana. 
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Cases: 6th Circuit 

Kentucky, Michigan, Ohio, Tennessee 

 

Hill v. Snyder 

900 F.3d 260 (6th Cir. 2018). 

 

Two petitioners alleged that a Michigan statute violated the Ex Post Facto Clause of the U.S. 

Constitution by not allowing them to receive good-time credits that reduce their sentences 

after their resentencing, thus retroactively removing credits they had earned while serving 

their previous sentences of life. The court identifies two elements of an ex post facto law: 1) 

it must apply to events occurring before its enactment, and 2) it must disadvantage the person 

affected by it. The Sixth Circuit Court of Appeals held that the statute was an ex post facto 

law because it applies to events that occurred before its enactment (the reception of good-

time credits) and because it disadvantages the petitioners by its very language, as it is 

designed to make sentences more onerous. 

 

People v. Skinner 

917 N.W.2d 292 (Mich. 2018). 

 

The Supreme Court of Michigan held that a state statute that requires the trial court to 

consider the factors listed in Miller v. Alabama when deciding whether to sentence a youth to 

life without parole does not violate the youth’s right to trial by jury because these factors are 

mitigating. The Sixth Amendment does not prohibit consideration of mitigating factors 

because they do not expose the defendant to a sentence that exceeds the one authorized by 

the jury. Further, the requirement of the statute that the court must specify on the record all 

aggravating circumstances considered, in addition to all mitigating factors, does not violate 

the Sixth Amendment because aggravating circumstances are not required to impose life 

without parole, only a lack of mitigating factors is. The court also held that the statute does 

not violate the Eighth Amendment because while Montgomery v. Louisiana prohibited 

sentencing youth to life without parole unless they are “irreparably corrupt,” the states are 

free to develop their own standards and procedures to enforce this rule. 

 

Swatzell v. Tennessee. Board of Parole 

No. 3:18-CV-01336, slip op. 2019 WL 1533445 (M.D. Tenn. 2019). 

 

Petitioner alleged that his Eighth Amendment and equal protection rights were violated 

because he was given a harsher punishment as a youth than similarly situated adults. His 

parole was denied, despite being a productive and well-behaved prisoner for 33 years, purely 

because the victim’s daughter opposed it. The court held at the screening stage that his 

Eighth Amendment claim should not be dismissed because he presented an arguable claim 

that the parole board’s decision was based on arbitrary factors and denied him a realistic 

chance of release. The court held that his equal protection claims should also proceed 
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because the information presented shows a colorable claim that the parole board’s decision-

making procedures are arbitrary and result in “a practice and policy of generally requiring 

longer prison terms for murder 1-life sentenced juvenile offenders as compared to similarly 

situated adult offenders.” 

 

Cases: 7th Circuit 

Illinois, Indiana, Wisconsin 

 

Barbeau v. Foster 

No. 17-CV-1744 (JPS), slip op. 2018 WL 6831143 (Wis. 2018). 

 

Petitioner brought suit alleging that his sentence of life with the possibility of parole 

eligibility after 35 years is unconstitutional because: 1) the sentencing statute 

unconstitutionally deprived him of the possibility of extended supervision, 2) the statute’s 

mandatory minimum of 20 years is “categorically unconstitutional” when applied to children, 

and 3) the statutory scheme for release on extended supervision “does not afford a 

meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation.” 

Regarding the first argument, the line of cases relied upon by the plaintiff (Roper, Graham, 

Miller, Montgomery) mandated that sentencing schemes for “youth offenders” must allow the 

court to consider their age and issues related to that fact, which Wisconsin’s scheme does. 

Regarding the second argument, the court found that there was no national consensus against 

such a mandatory minimum sentence and that the scheme was consistent with the cases relied 

on by the plaintiff. The court found that the third argument was meritless because 

consideration of dangerousness gives the “youth offender” the opportunity to show that his 

crime was “‘influenced by his youth,’ and thus he was no longer dangerous, and that he had 

otherwise been rehabilitated,” which is consistent with Graham v. Florida. 

 

People v. Buffer 

2019 IL 122327 (Ill. 2019). 

 

The Illinois Supreme Court held that a 50-year sentence was a de facto life sentence based on 

the Illinois legislature’s determination “that the specified first-degree murders that would 

justify natural life imprisonment for adult offenders would warrant a mandatory minimum 

sentence of [40] years for juvenile offenders.” The court further held that age was not 

considered in this defendant’s sentencing, and thus, the 50-year sentence imposed on him is a 

violation of the Eighth Amendment. 
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Cases: 8th Circuit 

Arkansas, Iowa, Minnesota, Missouri, Nebraska, North Dakota, South Dakota 

 

Bonilla v. Iowa Board of Parole 

930 N.W.2d 751 (Iowa 2019). 

 

The Supreme Court of Iowa held that the statute and rules governing the Iowa parole process 

can be applied in a constitutional manner if the Board incorporates into its parole review the 

Graham-Miller lodestar of “demonstrated maturity and rehabilitation,” does not unduly 

emphasize the heinous nature of the crime, and provides a meaningful opportunity to 

demonstrate maturity and rehabilitation. The court reasoned that youth have a liberty interest 

in a meaningful opportunity to demonstrate maturity and rehabilitation and thereby gain 

release because Montgomery reiterated that the substantive rights granted to youth were more 

than a “mere hope,” which would not give rise to due process protections in the ordinary 

parole context. Therefore, youth have a liberty interest in the proper application of Graham-

Miller principles under the Due Process Clause of the Fourteenth Amendment of the Federal 

Constitution and of Article I, Section 9 of the Iowa Constitution. 

 

Wright v. United States 

902 F.3d 868 (8th Cir. 2018). 

 

This case challenged a mandatory JLWOP sentence for a defendant who committed a 

homicide as a youth and a series of drug-related offenses that began as a youth and continued 

past the petitioner’s 18th birthday. The court held that Montgomery v. Alabama was not 

applicable to the non-homicide charges that began during youth and continued to adulthood 

but was applicable to the homicide committed when petitioner was under 18. The court also 

held that a resentencing hearing on the non-homicide charges was unnecessary since the 

sentencing on those charges was not tainted by the initial JLWOP. 

 

Early v. Kelley 

562 S.W.3d 205 (Ark. 2018). 

 

This case challenged a nonmandatory JLWOP sentence for a defendant who committed first-

degree murder and aggravated robbery as a youth. The Arkansas Supreme Court held that 

Graham v. Florida did not entitle the petitioner to a resentencing on non-homicide charges, 

stating that “[j]uvenile offenders who committed both homicide and nonhomicide crimes 

present a different situation for a sentencing judge than juvenile offenders who committed no 

homicide.” The court also held that Miller v. Alabama and Montgomery v. Louisiana do not 

authorize resentencing for JLWOP cases when the sentence was not mandatory and that a 

lesser included non-homicide charge does not render the homicide sentence invalid. 
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Hack v. Cassady 

No. 16-04089-CV-W-ODS, slip op. 2019 WL 320586 (W.D. Mo. 2019). 

 

This case challenged a mandatory JLWOP sentence for an adult who committed first-degree 

murder as a youth. The court held that the petitioner’s JLWOP, without consideration of 

mitigating circumstances, violated Miller and Montgomery. However, the court also held that 

Missouri law redirecting all JLWOP sentences to life with parole was a constitutional method 

of complying with Miller and Montgomery given that “[t]he new Missouri law, on its face, 

provides a meaningful and realistic opportunity for release” in that “[p]etitioner is eligible to 

apply for parole after serving twenty-five years.” 

 

Wolf v. Cassady 

No. 16-3334-CV-S-MDH, slip op. 2019 WL 1089125 (W.D. Mo. 2019). 

 

The court denied petitioner’s request for habeas relief. While petitioner was 

unconstitutionally sentenced to mandatory life without parole for a homicide he committed as 

a minor, the United States Supreme Court explicitly acknowledged that a Miller violation 

could be cured by granting parole opportunities rather than resentencing each offender. 

Missouri enacted a statute that grants any minor sentenced to life imprisonment without 

parole the opportunity to submit to the parole board a petition for review after serving 25 

years. Therefore, the court found that the State of Missouri sufficiently remedied any 

unconstitutionally mandated life-without-parole sentences for youth. 

 

Cases: 9th Circuit 

Alaska, Arizona, California, Guam, Hawaii, Idaho, Montana, Nevada, Northern Mariana 

Islands, Oregon, Washington 

 

People v. Contreras 

411 P.3d 445 (Cal. 2018). 

 

The court held that the defendants’ sentences of 50 and 58 years violate Graham’s 

prohibition on life-without-parole sentences for youth offenders who commit non-homicide 

crimes. The court ordered the sentencing court to consider any mitigating circumstances of 

defendants’ crimes and lives and impose parole dates for defendants. 

 

White v. Premo 

443 P.3d 597 (Or. 2019). 

 

Petitioner challenged his 800-month sentence for offenses committed as a youth as a de facto 

life sentence, relying on Miller v. Alabama and its progeny. The court held that the sentence 

was a violation of the Eighth Amendment under Miller because nothing indicates that the 

sentencing court reached the conclusion that the petitioner was irreparably depraved, as is 

required to impose such a lengthy sentence on a youth. 
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State v. Shanahan 

445 P.3d 152 (Idaho 2019). 

 

Petitioner challenged his sentence of an indeterminate life sentence, with 35 years 

guaranteed, for an offense he committed as a youth as a violation of the proportionality 

requirement of the Eighth Amendment under Miller v. Alabama. The court held that while 

Miller does apply to sentences that are the functional equivalent of life without parole, this 

case did not involve such a sentence, as petitioner will be eligible for release when he is 50, 

which the court found does not indicate a de facto life sentence. The court further held that 

his sentence was not disproportionate given the gravity of his offenses and other sentences 

for similar offenses in Idaho, which are consistent with petitioner’s. 

 

United States v. Briones 

929 F.3d 1057 (9th Cir. 2019). 

 

Petitioner was sentenced to mandatory life without parole for an offense committed in his 

youth and was again given life without parole during his Miller v. Alabama resentencing. He 

challenged this resentencing as a violation of Miller. The district court held that the 

resentencing was a violation of Miller because the sentencing court’s decision was based 

purely on the severity of the petitioner’s crime with no consideration of whether he was 

irreparable, which Miller requires. The petitioner’s behavior and accomplishments during his 

time incarcerated indicated that he was not irreparable, which the sentencing court failed to 

consider. 

 

State v. Basset 

192 Wash. 2d 67 (Wa. 2018). 

 

The Washington Supreme Court categorically barred sentencing youth to life without parole 

or without early release as constituting cruel punishment under the Washington Constitution. 

The court relied on the trend of states abolishing life without parole for youth in addition to 

the independent judgment that life sentences deny hope to youth offenders in making its 

decision. 

 

Bunn v. Lopez 

740 Fed. Appx. 145 (2018). 

 

The 9th Circuit Court of Appeals denied the petition for habeas relief because the legislature 

had enacted §3051(b)(4), granting persons convicted of certain crimes committed during the 

person’s youth eligibility for parole after serving 25 years. 
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Bryant v. Muniz 

No. 116CV00190DADJDPHC, 2019 WL 1004575 (E.D. Cal. 2019). 

 

Petitioner filed a pro se petition for a writ of habeas corpus alleging cruel and unusual 

punishment. The court held that petitioner’s sentence of 82 years to life with eligibility for a 

parole hearing after 25 years did not violate his Eighth Amendment rights or trigger Miller v. 

Alabama requirements. 

 

State v. Gilbert 

438 P.3d 133 (Wa. 2019). 

 

The Supreme Court of Washington held that the lower court was not limited to adjusting the 

youth’s life sentence during resentencing but could consider whether mitigating factors of 

youth warranted a downward sentence that would reduce his additional consecutive 280-

month sentence to a concurrent sentence. The court stated that factors that must be 

considered throughout a youth’s sentencing and resentencing include: immaturity, 

impulsiveness, failure to appreciate risks and consequences, nature of the youth’s 

environment and family circumstances, extent of the youth’s participation in the offense, how 

familial or peer pressure may have affected them, and factors suggesting that the youth might 

be successfully rehabilitated. 

 

State v. Link 

441 P.3d 664 (2019). 

 

The Oregon Court of Appeals held that a state statute which imposed mandatory severe 

prison terms for youth who committed certain high-level offenses was in direct violation of 

the Eighth Amendment. The court acknowledged that for sentencing purposes, a court must 

consider the youth’s age, wealth of characteristics, and circumstances. 

 

Cases: 11th Circuit 

Alabama, Florida, Georgia 

 

Eustache v. Florida 

248 So.3d 1097 (2018). 

 

The Supreme Court of Florida held that although a Florida court has the discretion to impose 

a sentence beyond the adult mandatory minimum for a substantive probation violation by a 

youth, the adult sentencing in this case was improper because the judge mistakenly believed 

that he had no discretion in sentencing and was required to impose at least the adult 

mandatory minimum. 
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State v. Purdy 

252 So. 3d 723 (Fla. 2018). 

 

This case concerned whether youth who were entitled to resentencing for JLWOP were 

entitled to a review of the aggregate sentence for all crimes or only a review of the sentence 

for a homicide offense. The court held that Florida’s laws “do not require modification of the 

overall sentence whenever a juvenile established rehabilitation at a statutorily required 

sentence review hearing.” The court reasoned that the plain language of the statutes did not 

include aggregate review, and a basis for the judicial expansion of the statute was not 

demonstrated. 

 

Franklin v. State 

258 So. 3d 1239 (Fla. 2018). 

 

The court held that “1000-year sentences with parole eligibility do not violate the categorical 

rule of Graham” because Florida law provides for parole review after a youth has served 25 

years of a life sentence. 
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CHAPTER XVII: MISCELLANEOUS 
 

Doe v. Bates 

No. 3:18-CV-1250-SMY-RJD, slip op. 2018 WL 4539034 (S.D. Ill. 2018). 

 

The U.S. District Court for Southern Illinois held that despite the requirement in Federal 

Rules of Civil Procedure 10 and 17 that real party names be used, certain exceptional 

circumstances exist that warrant the use of a fictitious name. Youth is one of these 

circumstances, as revealing the litigant’s actual name unravels the protections afforded to 

their juvenile record, and the public policy aimed at protecting juvenile records’ 

confidentiality outweighs the public policy favoring identification of the parties. 




