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“ [Before a probable cause 

hearing,] a law-abiding citizen 

wrongfully arrested may be 

compelled to await the grace of 

a Dickensian bureaucratic 

machine, as it churns its cycle for 

up to two days—never once 

given the opportunity to show a 

judge that there is absolutely no 

reason to hold him, that a 

mistake has been made. 



In my view, this is the image of a 

system of justice that has lost its 

ancient sense of priority, a 

system that few Americans 

would recognize as our own.” 

Cty. of Riverside v. McLaughlin, 

500 U.S. 44, 71 (1991)

(Scalia, J., dissenting)



Overview

85,500 Youth are held every day

In Detention In other Facilities



The percentage of youth detained has 

changed very little from 1985 to 2014, despite 

decreases in youth crime, and emphasis on 

alternatives to detention.

OJJDP Statistical Briefing Book: http://www.ojjdp.gov/ojstatbb/court/qa06301.asp?qaDate=2014. 

Released on March 27, 2017.



In 2014, youth were detained at some point between 

referral to court and case disposition in 

25% of cases involving black youth, 

24% of cases involving Hispanic youth, and 
18% of cases involving white youth.

OJJDP Statistical Briefing Book: http://www.ojjdp.gov/ojstatbb/court/qa06301.asp?qaDate=2014. 

Released on March 27, 2017.



Racial disparities persist in 

use of detention.



What is the legal basis for youth right to a probable 

cause finding before detention?

-4th Amendment

-Gerstein v. Pugh (1975)

Requires PC determination as a 
“prerequisite to restraint of liberty following 
arrest.”

-County of Riverside v. McLaughlin (1991)

Such determination must take place within 
48 hours of arrest.



How does this work?

Detention hearing should 

include: 

Determination of Probable 

Cause AND

Finding that there is no less 

restrictive alternative would 

be appropriate under the 

circumstances



Your Jurisdiction?



DOJ: The 48-hour rule 

applies to youth



Why is this bad?

 Detention is bad

 Youth are at risk of 

 Physical abuse

 Isolation

 Trauma/ exacerbation of existing trauma

 Increases chances of

 Future risky behavior

 School drop out

 Low-wage employment



How bad?

 10% of youth reported being sexually 

abused by staff or youth

 Half of these youth reported victimization 

by physical force

 The younger the youth, the more likely the 

abuse

 More than 25% of youth under 13 

experienced violence



How bad?

Even worse for LGBTQI-GNC youth

“Only” 1.9% of hetero boys vs 20.6% of 

gay/ bisexual boys face sexual assault/ 

mistreatment

 LGB youth are 10 times more likely to 

report being sexually victimized by a peer 

than hetero youth



How bad?

Pepper spray in CA

 461 times in 2011 and 414 times in 2012

Restraining device in AR

 Plus a black-out helmet, legs immobilized, 

arms cuffed behind back, for hours at a 

time

 Frostbite in OH



How bad?

Even without physical abuse or 

maltreatment, detention is 

psychologically harmful & exacerbates 

preexisting trauma

 90% of detained youth previously exposed 

to trauma:

 Threatened with a weapon

Suffered traumatic loss

Physically assaulted



How bad?

1 in 5 youth in custody has a MH 

disturbance that “significantly impairs 

their capacity to function”

 Compounded by

Stress of confinement

 Isolation from family/ home

 Isolation in the facility (room confinement/ 

solitary confinement)



How bad?

Detention increases depression 

1/3 of youth report feeling that life is 

hopeless

More than 10% have attempted 

suicide

Rates of completed suicide 2-4 times 

greater among youth in custody vs in 

the community



How bad?

Even brief detention increases 

recidivism

Sets youth up to fail

Negative peer influence

Harms educational attainment



How bad?

Even worse for youth of color
 Detained 3.5 times the rate of white youth

 Black youth more likely to be sexually abused 

by staff

 Confined longer

 Suffer more future labor effects and adult court 

involvement

 More likely to be prosecuted for drug crimes 

even though black youth use less than white 

youth



How bad?

 ?

 ?

 ?

 ?

 ?

 ?

 ?



The Law as a Backdrop
A. The Supreme Court and PC

B. Fundamental Fairness

C. The Constitution and Youth

D. Youth and the 48-hour Rule



The Supreme Court and PC

A warrantless arrest “bypasses the 

objective predetermination of 

probable cause and  substitutes  

instead  the  far  less  reliable  

procedure  of  an  after-the-event 

justification  for  the  arrest  or  

search….” Beck v. Ohio (1964)



The Supreme Court and PC

 4th Amd. requires a judge to make a PC 

determination “promptly” after arrest. 

Gerstein v. Pugh (1975)

 May detain w/o warrant “for a brief period 

of detention to take the administrative 

steps incident to arrest”

 Suspect’s need for pc determination 

increases significantly because the 

consequences of detention—including the 

impairment of family relationships—

become more serious



The Supreme Court and PC

 “Prompt” means no longer than within 48 

hours. Riverside v. McLaughlin (1991)

 Within 48 hours, but excluding holidays and 

weekends, is unconstitutional. 

 Remember Scalia’s dissent!

 Plus this: the lower court concluded 36 hours was 

“‘ample’ time” and “[t]he data available are 

enough to convince me that certainly no more 

than 24 hours is needed.”  





Fundamental Fairness

 In juvi proceedings, fundamental fairness 

rules.

 To determine if PC determination is 

“prompt,” court would ask

1. Does the procedure serve a legitimate state

objective? Schall v. Martin (1984)

2. Does the procedure “provide sufficient

protection against erroneous and

unnecessary deprivations of liberty?”



The Constitution and Youth

 Under Due Process (which shakes out as FF) 

children have many Constitutional 

protections. 

 In re Gault (1967) 

 Children receive the “worst of both worlds” 

without protections because they get 

“neither the protections accorded to adults 

nor the solicitous care and regenerative 

treatment postulated for children.” 

 Kent v. U.S. (1966) 



Youth and the 48-Hour Rule

 The 4th Amd. applies to youth. Cooley v. 

Stone (D.C. 1969)

Cooley addressed detention hearing 

without PC

And… the right to PC determination even 

applies for a child released to parent 

pending adjudication… because 

#theConstitution. Brown v. Fauntleroy

(D.C. 1970) 



Youth and the 48-Hour Rule

Why #theConstitution?

 “the right to be free of a seizure made 

without probable cause does not depend 

upon the character of the subsequent 

custody”

 Why???

“it is the arrest, not simply continued 

detention, to which the [Fourth] Amendment 

attaches.”



Youth and the 48-Hour Rule

“The right not to be jailed for any 

substantial period of time without a 

neutral decision that there is probable 

cause is basic to a free society.” &

 “Children should enjoy this right no less than

adults.” R.W.T. v. Dalton (8th Cir. 1983)

Prolonged detention for a vulnerable child 

“is even more detrimental” than for an 

adult. State ex rel. K.W. (La. Ct. App. 2014)



Youth and the 48-Hour Rule

Dissent in Alfredo A. (Cal. 1994)

“When probable cause is 

lacking, detention is 

unsupported as a matter of law”

Detention could be especially 

detrimental for youth.



Youth and the 48-Hour Rule

Quintilogy and the “developmental 

approach.”

 Children are different and differences 

should be accounted for in doctrine. *

 Youth “are more vulnerable or susceptible 

to negative influences and outside 

pressures, including peer pressure.” Roper v. 

Simmons (2005)

 Age must be considered in considering 

proper procedures. J.D.B. (2011)



The Argument:

Youth must 

receive prompt

probable cause 

determinations



Youth must receive prompt 

PC determinations!

What do we want?

Probable cause 

hearings!

When do we want them?

Immediately, and in no 

event longer than 48 

hours after youth are 

arrested!



Youth must receive 

PROMPT PC determinations!

Shoot down the government’s arguments

 i.e. McKeiver and Schall

Anything but prompt:

 neither serves a legitimate state interest nor 

provides sufficient safeguards against 

unnecessary detention

Remember: focus on the family (from 

Gerstein)



Youth must receive 

PROMPT PC determinations!

Unique vulnerability of youth—

Eddings (1982)-Montgomery 

(present)

14th Amendment/ 

fundamental fairness 

arguments are grrrrrrrreat, 

but… 



Youth must receive 

PROMPT PC determinations!

 The 4th Amd. arguments are even better!

 “The presence of youth does not make up for 

the absence of probable cause.” Alfredo A. 

(Mosk, J. dissenting) (Cal. 1994)

 The 4th Amendment is not a trial right [and] the 

protection it affords against governmental 

intrusion into one’s home and affairs pertains to 

all citizens

 Concerns about resources do not justify the 

abrogation of 4th Amendment protections



Youth must receive 

PROMPT PC determinations!

 And, don’t forget…

 THE DECISION IN RIVERSIDE WAS NOT

UNANIMOUS!!!!!!!!!!!!!!!!!!!!!!!

Marshall, Blackmun, and Stevens would have 

incorporated the immediacy requirement into 

the definition of prompt

And Scalia would have rejected the Court’s 

outer limit of 48 in favor of “certainly no more 

than 24 hours”!



0

EFORM 



Statutory reforms are mounting

Six states: AK, AZ*, FL, LA, NJ, NM, & D.C. 

have 48-hour time limit and better

NCJFCJ says prompt & hold detention 

hearings on Saturday mornings





New Jersey ?!

Way to go Garden State!

2A:4A-38 Detention hearing

e. The initial detention hearing shall

be held no later than the morning

following the juvenile’s placement

in detention…

Including weekends and holidays.



h. If the juvenile is not represented

by counsel at the initial detention

hearing and if the court continues

the juvenile’s detention after the

hearing, the court shall forthwith

schedule a second detention

hearing to be held within two court

days thereafter at which time the

juvenile shall be represented by

counsel as provided by the Rules

of Court



i. There shall be a probable cause

determination where a juvenile has been

charged with delinquency and has been

placed in detention, within two court days

after the initial hearing or, where a

second detention hearing is necessary

pursuant to subsection h. of this section,

at that hearing.



+



+ =





e. The initial detention hearing

shall be held no later than the

morning following the juvenile’s

placement in detention…

Including weekends and holidays.

i. There shall be a probable cause

determination where a juvenile has

been charged with delinquency and

has been placed in detention, within

two court days after the initial

hearing or, where a second

detention hearing is necessary

pursuant to subsection h. of this

section, at that hearing.
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BACKGROUND

 Definitions: N.C.G.S. 7B-1501:(8)

 Detention: The secure confinement of a juvenile under a court
order.

 Detention facility: A facility approved to provide secure
confinement and care for juveniles. Detention facilities include both
State and locally administered detention homes, centers, and
facilities.

 Court held in 100 + counties

 Eight facilities across North Carolina

 2749 total detention admissions in 2016





WHAT IS “PROBABLE CAUSE”?

§ 7B-2202.  Probable cause hearing.

(a) The court shall conduct a hearing to determine probable

cause in all felony cases in which a juvenile was 13 years of age or

older when the offense was allegedly committed. The hearing shall

be conducted within 15 days of the date of the juvenile's first

appearance. The court may continue the hearing for good cause.

****

(c) The State shall by nonhearsay evidence, or by evidence that

satisfies an exception to the hearsay rule, show that there is

probable cause to believe that the offense charged has been

committed and that there is probable cause to believe that the

juvenile committed it.



WHAT IS THE PROCESS FOR 

“SECURE CUSTODY”?

 Either triggered by a traditional “arrest,” or…

 N.C.G.S. 7B-1903: When a request is made for secure custody,

the court may order secure custody only where the court finds

there is a reasonable factual basis to believe that the juvenile

committed the offense as alleged in the petition, and that one

of the following circumstances exists…



SECURE CUSTODY CIRCUMSTANCES

(1) The juvenile is charged with a felony and has demonstrated that the juvenile is a
danger to property or persons.

(2) The juvenile has demonstrated that the juvenile is a danger to persons and is charged
with either (i) a misdemeanor at least one element of which is assault on a person or (ii) a
misdemeanor in which the juvenile used, threatened to use, or displayed a firearm or
other deadly weapon.

(2a) The juvenile has demonstrated that the juvenile is a danger to persons and is 
charged with a violation of G.S. 20-138.1 or G.S. 20-138.3.

(3) The juvenile has willfully failed to appear on a pending delinquency charge or on
charges of violation of probation or post-release supervision, providing the juvenile was
properly notified.

(4) A delinquency charge is pending against the juvenile, and there is reasonable cause
to believe the juvenile will not appear in court.



REASONABLE

What the heck is

basis

factual

?????????????????





IT GETS BETTER!  

DELEGATION OF AUTHORITY

§ 7B-1902.  Authority to issue custody orders; delegation.

 In the case of any juvenile alleged to be within the jurisdiction of the
court, when the court finds it necessary to place the juvenile in
custody, the court may order that the juvenile be placed in secure or
nonsecure custody pursuant to criteria set out in G.S. 7B-1903.

 Any district court judge may issue secure and nonsecure custody
orders pursuant to G.S. 7B-1903. The chief district court judge may
delegate the court's authority to the chief court counselor or the
chief court counselor's counseling staff by administrative order filed in
the office of the clerk of superior court. The administrative order shall
specify which persons may be contacted for approval of a secure or
nonsecure custody order.



SO….

 If a judge finds a “reasonable factual basis”:

 No juvenile shall be held under a secure custody order for more than five
calendar days without a hearing on the merits or an initial hearing to
determine the need for continued custody.

 But if it’s been delegated:

 In every case in which an order has been entered by an official exercising
authority delegated pursuant to G.S. 7B-1902, a hearing to determine the
need for continued custody shall be conducted on the day of the next
regularly scheduled session of district court in the city or county where the
order was entered if the session precedes the expiration of the applicable
time period set forth in this subsection. If the session does not precede the
expiration of the time period, the hearing may be conducted at another
regularly scheduled session of district court in the district where the order
was entered.



North Carolina Office of the Juvenile Defender
https://ncjuveniledefender. com/



Your Jurisdiction?



I am a tiny potato 
And I believe in you 

YOU CAN DO THE THING 




