
IN THE MATTER OF 
 
 

John Doe 

  IN THE CIRCUIT COURT  
FOR BALTIMORE CITY  
DIVISION FOR JUVENILE CAUSES 

Petition Nos. [Redacted] 

 
MOTION TO EXCLUDE TANGIBLE EVIDENCE AND 

MOTION FOR SANCTIONS 
 

Now comes the Child, John Doe, through his Counsel, [Redacted], who respectfully asks 
this Court to exclude certain tangible evidence and order sanctions against the State. In Part I, 
infra, John argues that items allegedly seized from his person should be suppressed because the 
police stopped, searched, and arrested John absent reasonable articulable suspicion or probable 
cause. In Part II, infra, John argues that the State withheld critical information and/or documents 
during the discovery phase. John argues that such withholdings violate John’s rights under MD. 
RULE 11-109, the United States Constitution and the Maryland Declaration of Rights. John seeks 
sanctions against the state for violating his rights, including but not limited to dismissal of the 
petition, or a continuance with an order to compel production of documents, and exclusion of 
certain tangible evidence. 

 
PROCEDURAL HISTORY AND STATEMENT OF FACTS 

 
 On or about December 26, 2018, John was arrested and charged with Possession with 
Intent to Distribute a Controlled Dangerous Substance, a violation of MD. CRIM. LAW § 5-602, 
and related charges. On December 28, 2018, Counsel filed a Motion to Suppress Tangible 
Evidence, which asserted that the police stopped John and seized items from his person in 
violation of John’s right to be free of unreasonable searches and seizures. A preliminary hearing 
on the motion was held on January 25, 2018 and was continued on February 27, 2018. At the 
preliminary hearing, testimony was taken from three law enforcement officers: [Officer 1], 
[Officer 2], and [Officer 3]. 
 
Testimony of [Officer 1] 
 

[Officer 1] has been working for the Baltimore City Police Department (“BPD”) for four 
years. On December 26, 2017, [Officer 1] was patrolling the 1200 Block of North Luzerne 
Avenue in Baltimore City. [Officer 1] was familiar with that area because he had been patrolling 
it since 2015. The area is a residential neighborhood with some vacant and some occupied 
homes. [Officer 1] testified that it was a high crime area and an open-air drug market but gave no 
basis for these assertions. 

[Officer 1]’s squad is the Monument Street Initiative. It is a specialized unit wherein most 
of their arrests involve seizures of controlled dangerous substances (“CDS”) and firearms. 
[Officer 1]’s unit does not take calls for service. [Officer 1]’s unit decides when it will stop and 
investigate activity, which is not limited to merely criminal activity. Although the unit’s purpose 
is “enforcement,” the unit will sometimes stop to engage the public. 

[Officer 1] was in a marked police vehicle in the passenger seat. [Officer 2] was the 
driver of the vehicle. There was another police vehicle in front of [Officer 1]’s vehicle. The 
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vehicle in front of [Officer 1]’s vehicle stopped and [Officer 1]’s vehicle also stopped. Neither 
vehicle was on a call for service. The front vehicle stopped approximately 50 feet from a group 
of individuals on the corner of the west side of the street. [Officer 1] could not recall the number 
of individuals in the group. During testimony, [Officer 1] testified both that it was more than 
three, and more than four individuals. 

When [Officer 1] exited his vehicle, an officer exited the vehicle in front of him. Upon 
these two uniformed officers exiting their vehicles, three black males in the group on the corner 
began to run westbound on East Biddle Street. One of the individuals who fled was later 
identified as the Respondent, John Doe. [Officer 1] testified that John was running with John’s 
right hand at his side on his jacket pocket. [Officer 1] could not say whether John’s hand was in 
or merely on his pocket. John’s left hand was moving as he ran but the right hand was not. 
[Officer 1] testified that based on his observation, he believed that John was in possession a 
firearm. When asked why he believed John had a firearm, [Officer 1] testified that “as soon as he 
started running, his hand went to his right side.” [Officer 1] did not see any bulge in John’s 
clothing that would indicate a handgun. [Officer 1] had not witnessed any criminal activity nor 
was he present in response to any report of criminal activity. [Officer 1] pursued John down the 
street. 

During the chase, John ran down a path with metal gates on either side. [Officer 1] 
testified that he heard a sound that he assumed was metal on a hard object. [Officer 1] did not see 
John throw any items nor did he see a gun or any weapon. [Officer 1] thought the sound might be 
a metal gun or weapon being thrown to the ground. [Officer 1] continued his chase of John. 

At some point prior to [Officer 1] reaching John, John stopped in the middle of the street 
and laid down on his stomach, essentially giving up the chase. [Officer 1] quickly handcuffed 
John. Around the same time, [Officer 3] arrived in his vehicle. [Officer 1] left a handcuffed John 
with [Officer 3] and ran back to see if he could find a weapon. 

[Officer 1] searched the area and did not locate any weapon. When [Officer 1] returned to 
the area where John was being detained, John was sitting on the sidewalk surrounded by other 
officers. [Officer 1]’s body worn camera footage was admitted as State’s Exhibit #1. 

[Officer 1] admitted that he did not have a warrant to stop, search, or arrest John.  
[Officer 1] has a Bachelor’s Degree in Criminal Justice from Fairleigh Dickinson 

University. He received 40 hours of academy training by BPD regarding CDS identification and 
also has on-the-job training. [Officer 1] has not received training from any outside agencies. 
[Officer 1] testified that the methodology used to identify CDS was “generally accepted” 
because it is the training that everyone trained in identifying CDS at BPD receives. [Officer 1] 
testified that a high number of his CDS identifications had been verified by a chemist. However, 
he could not say what percentage of his CDS identification were found to be inaccurate. He also 
testified that it is not standard practice to verify the accuracy of his suspicions regarding CDS 
with the chemist’s findings. 

[Officer 1] testified he received academy and in-service training concerning the 
characteristics of an armed person, as well as observing “things on the street.” [Officer 1] could 
not say the exact number of academy training hours. During training, [Officer 1] was offered 
scenario training with actors in a controlled environment. The scenario training involved the 
actors doing certain movements where the students would have to decide what further steps were 
required. The students were given feedback on their choices. [Officer 1] could not give any 
empirical basis for the lessons learned while training, stating he didn’t have “those figures.” 
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 [Officer 1] was the primary officer on approximately one hundred arrests. The vast 
majority of arrest were related to CDS. Only one of [Officer 1]’s arrests involved a handgun. 
[Officer 1] has only testified twice in court and has never been qualified as an expert. 

The State moved to qualify [Officer 1] as an expert in the characteristics of an armed 
person as well as the identification and seizure of CDS. Over Counsel’s objection, [Officer 1] 
was qualified as an expert in the identification and seizure of CDS and “characteristics of 
someone carrying a handgun.”  

[Officer 1] continued to testify that he believed running with one’s hand at one’s side was 
a characteristic of an armed person. Objections were raised as to his testimony because it lacked 
a sufficient factual or scientific basis. The objections were overruled.  

[Officer 1] wrote a police report for this incident. The report did not document that a pat-
down or pat-frisk occurred. [Officer 1] testified that he did not conduct a pat-down. [Officer 1] 
testified that if a pat-down occurred, he would be required to document it. 

[Officer 1]’s written report stated that seventeen orange topped vials were recovered from 
John. [Officer 1] testified that he was not the seizing officer. [Officer 1] could not recall whether 
he actually observed the contraband on scene. [Officer 1] was aware that a picture of the CDS 
was taken. However, [Officer 1] believed he wrote his report before viewing the picture of the 
CDS that was submitted to the Evidence Control Unit. 

Sometime after submitting his written police report, [Officer 1] was contacted via text by 
another officer. Based on the text, [Officer 1] called the “juvenile booking ASA liaison” to 
indicate he wished to change his report. [Officer 1] also sent an e-mail to the “liaison” regarding 
his desire to change his report. [Officer 1] was told by the “liaison” to just testify in court as to 
the change.  

The existence of the texts, e-mails, and communications between [Officer 1] and others 
after the arrest was not disclosed to Counsel until cross-examination at the suppression hearing. 
No texts or e-mails were provided to Counsel. 

No gun was ever recovered. 
 

Testimony of [Officer 3] 
 

[Officer 3] testified that he used his vehicle to “cut-off” John on Chase Street during the 
pursuit by [Officer 1]. [Officer 3] conducted a pat-down. During the pat-down, [Officer 3] saw 
alleged CDS inside John’s pocket. A short time after [Officer 3] arrived on scene, [Officer 2] 
arrived and approached [Officer 3]. [Officer 3] told [Officer 2] about the alleged CDS in John’s 
pocket, including which pocket the alleged drugs were in. [Officer 3] witnessed [Officer 2] 
search John’s pocket and extract the alleged CDS. [Officer 3] signed off on [Officer 1]’s report 
which did not document that any pat-down occurred. 

 
Testimony of [Officer 2] 
 

[Officer 2] testified that he was involved in a foot-chase with John. [Officer 2] testified 
he searched John after being advised by [Officer 3] that John had CDS in his pocket. [Officer 2] 
said the CDS was packaged and submitted. [Officer 2] did not recall who submitted the alleged 
CDS. 
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LEGAL ARGUMENT 
 

I. EVIDENCE SEIZED SHOULD BE SUPPRESSED BECAUSE OFFICERS 
LACKED REASONABLE ARTICULABLE SUSPICION AND PROBABLE 
CAUSE TO STOP, SEARCH, AND ARREST JOHN.  
 
“The Fourth Amendment to the United States Constitution guarantees that the right of the 

people to be secure in their persons, houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated. When the police obtain evidence through a search or seizure 
that violates the Fourth Amendment, exclusion of evidence obtained in violation of these 
provisions is an essential part of the Fourth Amendment protections.” Bailey v. State, 412 Md. 
349, 363 (2010) (internal citations and quotations omitted). “Fourth Amendment protections are 
implicated … when an officer, by either physical force or show of authority, has restrained a 
person's liberty so that a reasonable person would not feel free to terminate the encounter or to 
decline the officer's request.” Swift v. State, 393 Md. 139, 152 (2006) (“finding a seizure 
occurred where the defendant was walking alone on a public street at 3:13 a.m. when a marked 
police car that he had seen circling the block several times pulled up directly in front of him, and 
blocked his path); Ferris v. State, 355 Md. 356, 375–76 (1999) (trooper's questioning of 
defendant after completion of traffic stop was seizure under Fourth Amendment). In the case of a 
warrantless search and/or seizure, the State bears the burden of proving its legality. Bailey, 412 
Md. at 366. 

 
A. John was ‘stopped’ under the Fourth Amendment when he laid down in the street 

after being chased by [Officer 1]and after having his route cut-off by [Officer 3]. 
 
In the present case, John was ‘stopped’ under the Fourth Amendment when he laid down 

on the ground after being chased by [Officer 1] and being cut-off by [Officer 3]’s vehicle. The 
U.S. Supreme Court held that a police officer may conduct a brief investigatory stop, without 
running afoul of the Fourth Amendment, if the officer has a reasonable, articulable suspicion that 
a person has committed or is about to commit a crime. Terry v. Ohio, 392 U.S. 1, 30 (1968). 
“[R]easonable suspicion can arise from information that is less reliable than that required to 
show probable cause.” Alabama v. White, 496 U.S. 325, 330 (1990). The U.S. Supreme Court 
has described reasonable suspicion as “‘a particularized and objective basis' for suspecting the 
person stopped of criminal activity.” Ornelas v. United States, 517 U.S. 690, 696 (1996) (quoting 
United States v. Cortez, 449 U.S. 411, 417 (1981)).  

In California v. Hodari D., the U.S. Supreme Court found that a person is not seized until 
he is restrained by physical force or by a “show of authority” to which he has yielded. 499 U.S. 
621, 626-28 (1991); see also Brendlin v. California, 551 U.S. 249, 254 (2007) (“A police officer 
may make a seizure by a show of authority and without the use of physical force, but there is no 
seizure without actual submission; otherwise, there is at most an attempted seizure, so far as the 
Fourth Amendment is concerned.”) (citing Hodari D., 499 U.S. at 626 & n. 2); Brummell v. 
State, 112 Md. App. 426, 433–34 (1996) (where defendant discarded drugs during a police 
chase, defendant was not seized under the Fourth Amendment.) In the present case, [Officer 1] 
testified that he arrived on scene in a marked police vehicle, in full uniform and chased John 
down the street. [Officer 3] testified he cut-off John’s route using his police vehicle. At the point 
that John laid down, he gave up the chase, and he was ‘stopped’ under the Fourth Amendment. 
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B.  [Officer 1] and [Officer 3] stopped John without reasonable articulable suspicion 

that criminal activity was afoot. 
 
The United States Constitution requires that the “police officer must be able to point to 

specific and articulable facts which, taken together with rational inferences from those facts, 
reasonably warrant that intrusion.” Terry v. Ohio, 392 U.S. 1, 21 (1968) (footnote omitted). The 
reasonableness of any intrusion is measured against an objective standard: whether a reasonably 
prudent person in the officer's position would have been warranted in believing that the 
individual seized was involved in criminal activity that was afoot. Derricott v. State, 327 Md. 
582, 588 (1992); see Graham v. State, 325 Md. 398 (1992); State v. Lemmon, 318 Md. 365, 376 
(1990). “Due weight must be given ‘not to [an officer's] inchoate and unparticularized suspicion 
or ‘hunch,’ but to ‘the specific reasonable inferences which he is entitled to draw from the facts 
in light of his experience.’” Derricott, 327 Md. at 588 (quoting Terry, 392 U.S. at 27); see Jones 
v. State, 319 Md. 279, 287 (1990). Any determination of reasonable suspicion must be based 
upon “the totality of the circumstances — the whole picture.” United States v. Sokolow, 490 U.S. 
1, 8 (1989) (quoting United States v. Cortez, 449 U.S. 411, 417 (1981)). 

 
1.  [Officer 1]’s belief that John was armed is unreliable and should not be 

considered when determining whether [Officer 1] had reasonable articulable 
suspicion based on the totality of the circumstances.  

a) Under Derricott v. State, [Officer 1’s] belief that John met the characteristics 
(or profile) of an armed person does not provide reasonable articulable 
suspicion for a stop because [Officer 1] provided no empirical basis for his 
belief. 

 
  In Derricott, the Maryland Court of Appeals examined whether a ‘drug courier profile’ 
could provide reasonable articulable suspicion for detaining a motorist. In their analysis, the 
Court began by stating that “elements relied on by the officer do not acquire any special legal 
significance merely because they comprise a ‘drug courier profile.’” Derricott, 327 Md. at 588–
89. The Court warned that ‘profiles’ could “’describe a very large category of presumably 
innocent travelers, who would be subject to virtually random seizures’ if a mere match to such a 
profile were deemed sufficient suspicion to justify a search or seizure.” Derricott, 327 Md. at 
589 (quoting Reid v. Georgia, 448 U.S. 438, 441). In Derricott, the State argued that the 
Narcotics Section has established this “statistically-based profile” of a drug courier in the 
Washington metropolitan area, which provided a reasonable basis to believe the individual is 
involved in drug trafficking and may be armed, thus justifying detention and a search. Id. at 590. 
However, the Court found that the facts did not — as a matter of common knowledge — permit 
a reasonable suspicion that criminal activity is afoot. Furthermore, the Court could not accept the 
“statistically-based profile” as an objective basis because the State’s witness could not provide 
explanation “by reason of experience or empirical data…” Id. The Court reasons that, if they 
were to take law enforcement’s naked assertion that the profile was statistically valid, “the courts 
would be required to place blind faith in conclusions of absent law enforcement officials whose 
hypotheses or statistical foundations cannot be tested for accuracy.” Id. 
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 In the present case, [Officer 1] relied on an unscientific method for determining the 
characteristics of an armed person (i.e. a profile). [Officer 1] could not offer any empirical basis 
for his training, and he lacked any significant personal experience in detecting firearms on a 
person. Essentially, [Officer 1] merely parroted what he was taught. As in Derricott, this Court 
should not rely on blind faith. Without an objective basis for his belief, [Officer 1]’s assessment 
of the situation lacks reasonableness. [Officer 1] did not see any bulge or outline of a weapon, 
and he has no additional information or observations that would lead a reasonable person to 
believe John was armed or involved in criminal activity. 

b) [Officer 1]’s belief that John had a gun was based in implicit racial bias, 
rendering it unreliable. 

 
Cognitive science teaches us that all people rely on cognitive shortcuts to quickly process 

and contextualize large volumes of new information and draw conclusions about other people’s 
actions. Kristin Henning, The Reasonable Black Child: Race, Adolescence, and the Fourth 
Amendment, 67 AM. U. L. REV. 1513, 1543 (2018). Police officers must frequently rely upon 
cognitive shortcuts as they “synthesize vast amounts of complex information” in their 
interactions with civilians on the street. Id. When these reflexive cognitive shortcuts encourage 
us to draw different conclusions about people based on race, it is called implicit racial bias. L. 
Song Richardson & Phillip Atiba Goff, Implicit Racial Bias in Public Defender Triage, 122 
YALE L.J. 2626, 2630 (2013). Implicit racial bias includes cognitive shortcuts that invoke both 
“unconscious stereotypes (beliefs about social groups) and attitudes (feelings, either positive or 
negative, about social groups.” Id. Implicit racial bias is so subtle that we are generally not aware 
of it and may subconsciously use it to draw conclusions. Henning, supra, at 1543. It is found 
even in people who ardently reject racism and have good relationships with people of other races 
and is not limited to “bad apple” officers who abuse their power or intentionally target racial 
minorities. Henning, supra at 1544, citing Jeffrey J. Rachlinski et al., Does Unconscious Racial 
Bias Affect Trial Judges?, 84 NOTRE DAME L. REV. 1195, 1197 (2009) (explaining that even 
people who “embrace nondiscrimination norms” may still “hold implicit biases that might lead 
them to treat black Americans in discriminatory ways”);  Jerry Kang & Mahzarin R. Banaji, Fair 
Measures: A Behavioral Realist Revision of “Affirmative Action,” 94 CALIF. L. REV. 1063, 
1072 (2006) (discussing studies, including those in which test subjects have been African 
American and Latino and reject racism but still display implicit bias). These stereotypes and 
attitudes that constitute implicit racial bias are not based in factual actualities about the 
likelihood of an individual’s behavior based on their race, but are rooted in our repeated 
exposure to cultural stereotypes in society that cause us to associate crime and blackness. 
Richardson, supra at 2630. 

“Several studies on implicit racial bias have indicated that individuals are more likely to 
interpret ambiguous behavior by blacks as more aggressive and consistent with violent intentions 
while interpreting the same behavior by whites as harmless.” Henning, supra at 1546, citing D. 
Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit Racial Bias, and 
Judgments of Ambiguous Evidence, 112 WEST VA. L. REV. 307, 310-11 (2010), L. Song 
Richardson, Arrest Efficiency and the Fourth Amendment, 95 MINN. L. REV. 2035, 2046-48 
(2011), and Kurt Hugenberg & Galen V. Bodenhausen, Facing Prejudice: Implicit Prejudice and 
the Perception of Facial Threat, 14 PSYCHOL. SCI. 640, 640 (2003).  In particular, people are 
more likely to perceive an innocuous object as a weapon when they associate it with a black 
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child. Andrew R. Todd, Kelsey C. Thiem, and Rebecca Neal, Does Seeing Faces of Young Black 
Boys Facilitate the Identification of Threatening Stimuli?, 27 Psychological Sci. 384 (2016). 
Black males garner more attention than white males and are associated with crime on a 
subconscious level. Sophie Trawalter et al., Attending to Threat: Race-Based Patterns of 
Selective Attention, 44 J. Experimental Soc. Psychol. 1322, 1322 (2008). Black boys in particular 
are seen as older and more culpable than their white counterparts. Phillip Atiba Goff et al., The 
Essence of Innocence: Consequences of Dehumanizing Black Children, 106 J. Personality & 
Soc. Psychol. 526 (2014) [hereinafter Essence of Innocence]. 

Police officer’s conclusions about black youth are unreliable when they are impacted by 
implicit racial bias. Implicit racial bias causes police officers to misinterpret ambiguous behavior 
to fit prevailing stereotypes about black youth. Henning, supra at 1546. An officer’s “purported 
factual observations may not be ‘facts’ at all, but instead cognitive interpretations of ambiguous 
or innocuous behavior, influenced by cultural norms and stereotypes.” Id. 

 [Officer 1]’s belief that John was armed is based solely in implicit racial bias and cannot 
be relied upon. [Officer 1] has cited his observation that John’s right hand stayed at his right 
jacket pocket as he ran, and that he believes he heard the sound of “metal hitting a hard object” 
as the basis for his belief that John was armed. However, there is no basis in fact for these 
assumptions.  

Both in his testimony and in the police report that he wrote immediately following this 
incident, [Officer 1] stated that the only characteristic that he observed about John that was 
“consistent with an armed person” is that his right hand remained at his right jacket pocket as he 
ran. [Officer 1] testified that he has been trained in identifying armed persons, but could not cite 
any other characteristics that indicated John had a weapon. [Officer 1] stated that he believed 
John’s hand went to his jacket pocket to prevent an object from falling out as he ran. [Officer 1] 
testified that he never saw a weapon and that he never saw a bulge or outline of a weapon, but 
that he assumed that the John had a weapon in his pocket. 

If John had been white, it is much less likely that [Officer 1] would have immediately 
jumped to the conclusion that the presumed object in his pocket was a weapon. In a 2016 study, 
researchers found empirical evidence that individuals are more likely to perceive that innocuous 
objects are guns when associating the object with a black child than with a white child. Todd, 
supra. Police officers, like all people, implicitly perceive black children as more culpable and 
less innocent than their same aged white peers. Essence of Innocence, supra. Because John is a 
black teenage boy, [Officer 1] did not even consider that John could have been trying to prevent 
a much more common, innocuous object like a wallet, a cellphone, or loose change from falling 
out of his pocket. 

 [Officer 1]’s testimony that he heard a noise that indicated to him that John discarded a 
gun as he ran is both unreliable and not credible. Although [Officer 1] wrote a police report 
immediately after this incident in which he describes the color and style of jacket that John was 
wearing, the streets they ran down, and various other details, he fails to mention that he heard 
any noises that indicated to him that John discarded a weapon. [Officer 1]’s testimony regarding 
this noise, and that it was part of the basis for his belief that John had a gun, is not credible 
because he failed to remember it until the preliminary hearing on this motion where the State is 
now compelled to show that [Officer 1] had reasonable articulable suspicion or probable cause to 
seize John.  

If [Officer 1] did hear the sound of “metal hitting a hard object” as John ran, his 
conclusion that this indicated that John discarded a weapon is based on implicit racial bias. There 
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is no factual basis for [Officer 1]’s conclusion that John discarded a weapon. As [Officer 1] 
testified, he never saw John throw any items nor did he ever see a gun or any weapon. [Officer 1] 
did not testify that John no longer held his hand at his pocket after he heard this noise. [Officer 1] 
testified that he did not find a gun or any weapon after he thoroughly searched the area where he 
believes he heard this noise.  

If [Officer 1] did indeed hear a noise of “metal hitting a hard object” as he chased John, it 
is much more likely that it had an innocuous explanation than the assumptions made by [Officer 
1]. [Officer 1] testified that he heard the noise when he and John were running down a path with 
metal gates on either side. This means this noise could have been caused by a variety of common 
objects (such as a rock, a stick, an aluminum can) thrown at either side of these gates by any 
number of people. [Officer 1] assumed that this noise came from John discarding a weapon 
because of John’s race. Implicit racial bias causes individuals to reflexively associate black boys, 
like John, with crime and dangerousness and then to draw incorrect conclusions. Henning, supra 
at 1544, citing Justin D. Levinson et al., Implicit Racial Bias: A Social Science Overview, 
in IMPLICIT RACIAL BIAS ACROSS THE LAW 9, 10-12 (Justin D. Levinson & Robert J. 
Smith eds., 2012) (explaining that certain events and stimuli can trigger specific unconscious 
decision making and behavior); CHERYL STAATS, KIRWAN INST. FOR THE STUDY OF 
RACE & ETHNICITY, STATE OF THE SCIENCE: IMPLICIT BIAS REVIEW 36-45 (2013), 
(discussing studies that measure the association between race and criminality in the criminal 
justice context). If John had been white, [Officer 1] would have been more likely to draw a more 
accurate, reasonable conclusion about the source of the noise. [Officer 1]’s implicit racial bias 
caused him to assume that John was armed when there were no objective facts supporting that 
belief.  

 
2.  John’s flight was a normal adolescent response, especially for a young black 

male, to the presence of police officers and should not be considered as a basis 
for reasonable articulable suspicion under Illinois v. Wardlow.  
 

John’s flight from police does not indicate involvement in criminal activity (rendering it 
irrelevant in considering the officer’s basis for reasonable articulable suspicion or probable 
cause) because it is commonsense that an adolescent black male in Baltimore City would feel 
provoked to flee when he saw officers approaching him in this manner. [Officer 1] testified that 
he saw no suspicious activity. Yet, two police vehicles stopped near where John and others were 
situated. At least two uniformed officers got out of their marked vehicles and began to approach. 
Three African-American males fled, including John. John, as an adolescent black male in 
Baltimore, had good reason to feel provoked to run as officers approached him. 

During oral argument, the State misstated the tenets of Illinois v. Wardlow, 528 U.S. 119 
(2000). The State stated, “The Supreme Court has found that unprovoked flight is reasonable 
articulable suspicion.”  The U.S. Supreme Court said no such thing. In Wardlow, the Court said 
that unprovoked flight from police is a factor to be considered under the “totality of the 
circumstances—the whole picture.” Wardlow, 528 U.S. at 127. The U.S. Supreme Court avoided 
creating a per se rule. 
 While the Court has not defined “provoked” in the 4th Amendment context, in Wardlow it 
stated that “the determination of reasonable suspicion must be based on commonsense 
judgements and inferences about human behavior.” Id at 119. It is commonsense that a black 
teenager will likely feel provoked by different police action and react differently than a white 
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adult. Provocation is necessarily a subjective analysis because of the differences in the way 
different people may perceive the same action. Some may consider actions of the police 
provocative while others may consider them commonplace. In Wardlow, four justices of the U.S. 
Supreme Court warned that a suspect’s flight may be perfectly normal in communities where the 
police are distrusted. 

Among some citizens, particularly minorities and those residing in high crime 
areas, there is also the possibility that the fleeing person is entirely innocent, but, 
with or without justification, believes that contact with the police can itself be 
dangerous, apart from any criminal activity associated with the officer's sudden 
presence. For such a person, unprovoked flight is neither “aberrant” nor 
“abnormal.” Moreover, these concerns and fears are known to the police officers 
themselves, and are validated by law enforcement investigations into their own 
practices. Accordingly, the evidence supporting the reasonableness of these 
beliefs is too pervasive to be dismissed as random or rare, and too persuasive to 
be disparaged as inconclusive or insufficient. 

Wardlow, 528 U.S. at 132-35 (Concurring and Dissenting Opinion of Stevens, J.; joined by 
Souter, J., Ginsburg, J. and Breyer, J.). 
 Sixteen years after Wardlow, Justice Sonia Sotomayor described the experience of 
African Americans when engaging the police: 

[M]any innocent people are subjected to the humiliations of these unconstitutional 
searches …But it is no secret that people of color are disproportionate victims of 
this type of scrutiny. See M. Alexander, The New Jim Crow 95–136 (2010). For 
generations, black and brown parents have given their children “the talk”—
instructing them never to run down the street; always keep your hands where they 
can be seen; do not even think of talking back to a stranger—all out of fear of 
how an officer with a gun will react to them. See, e.g., W.E.B. Du Bois, The Souls 
of Black Folk (1903); J. Baldwin, The Fire Next Time (1963); T. Coates, Between 
the World and Me (2015). 

Utah v. Strieff, 136 S. Ct. 2056, 2070–71 (2016) (Dissenting Opinion of Sotomayor, J.). 
 Justice Sotomayor’s description of disproportionate treatment was recently confirmed in 
a U.S. Department of Justice report on the practices of the Baltimore City Police Department 
(“BPD”).  

We find reasonable cause to believe that BPD engages in a pattern or practice of 
discriminatory policing against African Americans. Statistical evidence shows 
that the Department intrudes disproportionately upon the lives of African 
Americans at every stage of its enforcement activities. BPD officers 
disproportionately stop African Americans; search them more frequently during 
these stops; and arrest them at rates that significantly exceed relevant benchmarks 
for criminal activity. African Americans are likewise subjected more often to false 
arrests. 

Investigation of the Baltimore City Police Department, U.S. DEPARTMENT OF JUSTICE CIVIL 
RIGHTS DIVISION, August 10, 2016, https://www.justice.gov/crt/file/883296/download  
[hereinafter DOJ Report], 47. The DOJ Report specifically criticized BPD for its ongoing 
harassment of citizens that stand on street corners. Id. at 41 (“BPD leadership pressured officers 
to increase the number of arrests and to ‘clear corners,’ whether or not the officers observed 
criminal activity.”).  
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The DOJ Report also found that the disproportionate targeting of African Americans 
likely results in an increase in the use of force against African Americans. 

The consequence of the large racial disparities in stops, searches, and arrests may 
also manifest itself in what may be disproportionate use of force against African 
Americans by BPD. We found that African Americans accounted for roughly 88 
percent of the subjects of non-deadly force used by BPD officers in a random 
sample of over 800 cases we reviewed. 

Id. at 61.  
 “BPD officers’ aggressive tactics in their encounters with civilians unnecessarily 

escalate situations and contribute to officers’ systemic use of unreasonable force.” Id. at 76. “In 
addition to contributing to officers’ unconstitutional conduct, these tactics greatly undermine 
BPD’s efforts to repair its damaged relationship with some segments of Baltimore’s 
community.” Id. at 77. “Aggressive and violent police interactions … have left some Baltimore 
residents with the belief that encounters with BPD officers will result in their being subjected to 
unnecessary force.” Id. at 79. The writers of the DOJ Report “heard from many community 
members who were reluctant to engage with BPD officers because of their belief that the 
Department treats African Americans unfairly.” Id. at 62. The DOJ Report also criticized BPD’s 
interaction with Baltimore youth, stating that “BPD officers frequently use unreasonable force 
against juveniles without implementing widely accepted techniques and tactics for engaging with 
youth.” Id. at 85. 
 These aggressive and unconstitutional police practices result in distrust between the 
African American community and the police – a phenomenon recognized by the BPD itself. 

The policing practices that cause the racial disparities in BPD’s stops, searches, 
and arrests, along with evidence suggesting intentional discrimination against 
African Americans, undermine the community trust that is central to effective 
policing. Indeed, we heard from many community members who were reluctant to 
engage with BPD officers because of their belief that the Department treats 
African Americans unfairly. See also Jack Glaser, Suspect Race: Causes and 
Consequence of Racial Profiling 96–126 (2015) (racial profiling has a “high risk” 
of undermining efforts to control crime and promote public safety). These 
concerns were acknowledged by BPD leadership and officers, who explained that 
the lack of trust—particularly in many of Baltimore’s African-American 
communities—inhibited officers’ efforts to build relationships that are a key 
component of effective policing. 

DOJ Report at 62; see also Vast Majority of Blacks View the Criminal Justice System as Unfair, 
Pew Research Center, August 12, 2014, http://www.pewresearch.org/fact-tank/2014/08/12/vast-
majority-of-blacks-view-the-criminal-justice-system-as-unfair (Blacks are much more likely than 
whites to say that blacks faced unfair treatment in dealing with police or in the courts, according 
to a 2013 Pew Research Center survey.) 
 Baltimore City Police Department’s history of unfair and harmful policing practices 
provides a compelling reason for a black person in Baltimore to feel provoked to run when they 
see police approaching. Common-knowledge about race and adolescence must be combined to 
accurately assess whether guilt can be inferred from a black teenager running as police approach. 
While it may be reasonable for police to infer criminal activity when a white adult runs from 
police, it is contrary to what commonsense tells us about race and adolescence to assume that a 
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black teenager’s decision to run is based on the same criteria or has the same meaning as a white 
adult’s.  

“As the United States Supreme Court held in J.D.B., a child’s age itself generates its own 
set of commonsense conclusions about behavior and perception.” Henning, supra at 1550, citing 
J.D.B. v. North Carolina, 564 U.S. 261, 272 (2011) (citing Yarborough v. Alvarado, 541 U.S. 
652, 674 (2004) (Breyer, J., dissenting)). What has long been commonsense knowledge about 
teenage behavior (highly emotionally reactive, impulsive, less risk averse, and easily influenced 
by peers) has now been proven by scientists studying adolescent brain development. Studies 
show that the region of the brain associated with impulse control and risk assessment is still 
developing well into late adolescence. See Brief for the American Medical Ass'n & the American 
Academy of Child & Adolescent Psychiatry as Amici Curiae in Support of Neither Party at 14-
36, Miller v. Alabama, 567 U.S. 460 (2012) (describing studies that conclude that adolescent 
brains have immature cognitive functions and a hyperactive reward-drive system that results in 
impulsive behavior); Elizabeth S. Scott & Thomas Grisso, (noting that development of the pre-
frontal cortex continues through adolescence). The part of the brain that causes adolescents to be 
highly emotionally reactive develops before their capacity to regulate those emotional impulses. 
Laurence Steinberg, A Behavioral Scientist Looks at the Science of Adolescent Brain 
Development, 72 BRAIN & COGNITION 160, 161-62 (2010). As a result, adolescents are more 
impulsive, less risk averse than adults, and prefer short-term gains. See Laurence Steinberg & 
Elizabeth S. Scott, Less Guilty by Reason of Adolescence: Developmental Immaturity, 
Diminished Responsibility, and the Juvenile Death Penalty, 58 AM. PSYCHOLOGIST 1009, 
1012 (2003). 

“A child’s decision to flee may be impulsive, emotional, or rebellious, particularly in the 
face of perceived unfairness.” Henning, supra at 1550. The DOJ investigation into Baltimore’s 
policing practices revealed many valid reasons, detailed above, that black youth in Baltimore 
perceive unfairness when they see a police officer approaching. A black youth’s flight from the 
police is just as likely to be an impulsive and emotional response to their personal desire to avoid 
contact with a corrupt system as it is to be consciousness of guilt. Id. at 1554. Research shows 
that while youth in general have less favorable views about the police than adults, black youth 
have even less favorable attitudes toward the police than white youth. Unlike white youth, who 
tend to see police misconduct as an aberration, black male youth experience that misconduct as 
ubiquitous. Id. citing Ronald Weitzer & Rod K. Brunson, Strategic Responses to the Police 
Among Inner-City Youth, 50 SOC. Q. 235, 252-3 (2009). That experience is especially evident in 
Baltimore City. 

In addition to responding emotionally and impulsively to unfairness, adolescents are 
more likely to impulsively react, as opposed to not respond, when faced with a perceived threat. 
Dreyfuss et al., Teens Impulsively React Rather than Retreat from Threat, 36 
DEVELOPMENTAL NEUROSCIENCE 220 (2014). It is common sense that black teenagers in 
Baltimore perceive police officers as a threat that provokes them to run. “Fear of violence from 
the police by now is the norm for black boys. Instead of looking to police for protection, young 
black males see police as a primary source of potential danger.” Henning, supra at 1556. Police-
on-black violence is commonplace throughout the US and is frequently reported in the media. 
This violence is often deadly, but always dehumanizing. Police stops involving black boys are 
routinely initiated by some physical contact such as grabbing, pushing, shoving, pulling, or 
tackling youth to the ground. “As young black males internalize the lessons they acquire about 
police from their families, schools, and communities, their views and reactions to the police—
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like running—become unconscious and automatic.” Id.at 1554., citing See Samantha A. 
Goodrich et al., Evaluation of a Program Designed to Promote Positive Police and Youth 
Interactions, OJJDP J. OF JUV. JUST., Spring 2014 at 86-87 (explaining that community 
context can inform how individuals interpret another's behavior). 
 Youth are also more susceptible to the influence of their peers. Peer influence can be 
direct (e.g. friends verbally encouraging risky behavior) or in-direct (e.g. doing something risky 
to avoid peer rejection even in the absence of direct pressure). Margo Gardner & Laurence 
Steinberg, Peer Influence on Risk Taking, Risk Preference, and Risky Decision Making in 
Adolescence and Adulthood: An Experimental Study, 41 DEVELOPMENTAL PSYCHOL. 625, 
626 (2005). As [Officer 1] testified, John was standing with a group of peers when the officers 
approached. All of John’s peers ran. His decision to run with them is not indicative of guilt, but 
rather likely at least partially based on peer influence, which John is especially susceptible to as 
an adolescent.   

When the police officer’s actions are considered through the lens of John’s race and 
adolescence, it is clear that police action provoked his flight and that it cannot be interpreted as 
indicative of guilt. The State’s assertion that the officers’ behavior was not provocative because 
they simply walked up to John and his companions is an erroneous oversimplification. The 
police officers in the case at hand were not merely strolling down the street, saying hello to 
people as they passed by and casually stopping to chat with a group of teenagers standing on the 
corner. In actuality, the interaction is distinctly more provocative. Two police cars came to a stop 
right by where John and his companions were standing. Two uniformed and presumably armed 
officers exited, one from the passenger side of each vehicle, indicating that there were at least 2 
other likely armed officers remaining in the cars. While the presence of police officers may be 
comforting for white people, there are common-sense reasons that a black teenager in Baltimore 
would perceive police actions as threatening in this situation. 

Given the history of policing in Baltimore City and what we know about adolescent brain 
development, it is not difficult to understand why adolescent black males felt provoked to flee 
when Baltimore City Police approached them on a street corner. In this case, the officers’ actions 
were provocative when viewed through the eyes of John, a young black male and resident of 
Baltimore City. Because the officer’s actions were provocative, Wardlow is inapplicable and 
guilt should not be inferred.  

 
3. A “high crime area” does not justify a stop and search. 

 
An individual’s unexplained presence in a high crime area is not sufficient to establish 

reasonable suspicion. Wardlow, 528 U.S. at 124; United States v. Slocumb, 804 F.3d 677, 682–
83 (4th Cir. 2015) (finding that officers lacked reasonable suspicion to stop a man who was 
present in a high crime area late at night, acting nervously, and conducting himself in a way that 
seemed “inconsistent” with his stated reasons for being at the location). The Maryland Court of 
Appeals has found presence in a high-crime area, even when coupled with other factors, an un-
compelling reason to stop and frisk an individual. 

If the police can stop and frisk any man found on the street at night in a high-
crime area merely because he has a bulge in his pocket, stops to look at an 
unmarked car containing three un-uniformed men, and then, when those men 
alight suddenly from the car and approach the citizen, acts nervously, there 
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would, indeed, be little Fourth Amendment protection left for those men who live 
in or have occasion to visit high-crime areas. 

Ransome v. State, 373 Md. 99 (2003). In fact, flight in a high crime area may be less dispositive 
of guilt or criminal activity. As the U.S. Supreme Court noted: 

because many factors providing innocent motivations for unprovoked flight are 
concentrated in high crime areas, the character of the neighborhood arguably 
makes an inference of guilt less appropriate, rather than more so. Like 
unprovoked flight itself, presence in a high crime neighborhood is a fact too 
generic and susceptible to innocent explanation to satisfy the reasonable suspicion 
inquiry.  
 

Wardlow, 528 U.S. at 139 (concurring and dissenting) (citing Brown v. Texas, 443 U.S. 47, 52 
(1979). Thus, John’s presence in an alleged ‘high crime area’ does not provide reasonable 
articulable suspicion for a stop. 

An analysis of the totality of the circumstances indicates that [Officer 1] and [Officer 3] 
did not have reasonable articulable suspicion to stop John. [Officer 1]’s conclusion that there was 
reasonable articulable suspicion is based in distorted, unreliable meanings that he has applied to 
otherwise neutral and unsuspicious facts. His belief that John was armed is based on his implicit 
racial bias, not reliable or objective observations. John’s flight also cannot be considered as a 
basis for reasonable articulable suspicion. Commonsense knowledge about both adolescent 
behavior and the well-documented harm black males suffer at the hands of Baltimore City 
police, indicate that it is irrational to infer that a black teenage boy in Baltimore City is involved 
in criminal activity simply because he runs as police approach. John’s presence in a high crime 
neighborhood does not provide a basis for reasonable articulable suspicion.  
 

C. John was arrested when placed in handcuffs by [Officer 1]. 
 
John was under arrest when [Officer 1] placed him in handcuffs, absent probable cause. 
 
1. Police lacked probable cause to conduct an arrest. 

 
A warrantless arrest must be supported by probable cause. Longshore v. State, 399 Md. 

486, 501 (2007). “Probable cause exists where ‘the facts and circumstances within [the officers'] 
knowledge and of which they had reasonably trustworthy information [are] sufficient in 
themselves to warrant a man of reasonable caution in the belief that an offense has been or is 
being committed [by the person to be arrested].” Brinegar v. United States, 338 U.S. 160, 175–
176 (1949) (quoting Carroll v. United States, 267 U.S. 132, 162 (1925)). As discussed in Part 
I.B.1, supra, [Officer 1’s] assessment was not based on objective or empirically-based 
information. In other words, it was not ‘reasonably trustworthy’ and would not have caused a 
person of reasonable caution to believe that an offense had occurred. Merely running with one’s 
hand at one’s side is not indicative of criminal activity. Furthermore, as discussed in Part I.B.3, 
supra, flight from the scene was susceptible to innocent explanation. Thus, the police lacked 
probable cause to conduct an arrest. 
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2. Placing John in handcuffs was an arrest. 
 

The Maryland Court of Appeals has defined an arrest thusly: 
It is generally recognized that an arrest is the taking, seizing, or detaining of the 
person of another (1) by touching or putting hands on him; (2) or by any act that 
indicates an intention to take him into custody and that subjects him to the actual 
control and will of the person making the arrest; or (3) by the consent of the 
person to be arrested…. 

Bouldin v. State, 276 Md. 511 (1976). “[G]enerally, a display of force by a police officer, such as 
putting a person in handcuffs, is considered an arrest.” Longshore, 399 Md. at 502–03; see Grier 
v. State, 351 Md. 241, 252 (1998) (holding that when the defendant was put “on the ground” he 
was under arrest); Morton v. State, 284 Md. 526, 530 (1979) (holding that the defendant was 
arrested when he was removed from a building and placed in a patrol car under guard); Dixon v. 
State, 133 Md. App. 654, 673 (2000) (holding that defendant was arrested when his car was 
blocked in, he was removed, and then handcuffed); but see Swift v. State, 393 Md. 139, 156 
(2006) (holding that defendant not in custody and was free to leave even though a police car 
“merely” blocked the defendant's). 

Maryland has recognized very limited instances in which a show of force, such as placing 
a suspect in handcuffs, is not an arrest. Longshore, 399 Md. at 509. However, in most instances, 
placing a suspect in handcuffs does amount to an arrest, which must then be supported by 
probable cause. See, e.g., In re David S., 135 Md. App. 363, 369 (2000) (Where officer observed 
suspected drug transaction, “order[ing] [defendant] to the ground and plac[ing] him in handcuffs 
[ ] required probable cause, which the officer failed to demonstrate.”); Dixon v. State, 133 Md. 
App. at 673 (Officers, who were notified by informant of details of proposed drug transaction in 
parking garage, arrested defendant when “they blocked his car, removed him from his vehicle, 
and handcuffed him.”). 

In the present case, John laid down on the street after being chased by [Officer 1] and 
having his path ‘cut-off’ by [Officer 3]’s vehicle. [Officer 1] immediately handcuffed John. This 
display of force with physical restraint is an arrest. Longshore, 399 Md. at 502–03. [Officer 1] 
did not witness any criminal activity. [Officer 1’s] subjective hunch that John might be armed, 
absent an empirical basis, is not sufficient to provide the probable cause necessary for the arrest. 
See Part I.B.1, supra. Thus, the arrest was unlawful. 

 
D. Items seized from John should be suppressed because their discovery was the result 

of an unlawful stop and arrest. 
 
All tangible evidence seized from John should be suppressed because their discovery was 

the direct result of an unlawful stop, search and arrest of John. Fruits of the poisonous tree. 
“[T]he fruit of the poisonous tree doctrine excludes direct and indirect evidence that is a product 
of police conduct in violation of the Fourth Amendment.” Myers v. State, 395 Md. 261, 291 
(2006). The burden is on the defendant to show the evidence should be suppressed. A John 
“seeking shelter under the umbrella of the ‘fruit of the poisonous tree’ doctrine has to prove each 
of two propositions: 1) the primary illegality, to wit, that the tree was poisonous; and 2) the cause 
and effect relationship between the primary illegality and the evidence in issue, to wit, that the 
evidence was, indeed, the identifiable fruit of that particular tree.” Gibson v. State, 138 Md. App. 
399, 404 (2001). 
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In the present case, as explained in Part I.A, B, & C, supra, the police illegally stopped 
and arrested John. Because the alleged CDS was not discovered until after the illegal seizure of 
John, and because the alleged CDS would not have been discovered but for the illegal seizure of 
John, the alleged CDS should be suppressed. 

 
II. SANCTIONS SHOULD BE IMPOSED ON THE STATE BECAUSE THE STATE 

FAILED TO DISCLOSE DISCOVERABLE DOCUMENTS AND INFORMATION 
PRIOR TO TRIAL AND FAILURE TO DISCLOSE THE DOCUMENTS AND 
INFORMATION VIOLATES RESPONDENT’S CONSTITUTIONAL RIGHTS. 
 

[This argument has been removed from this sample pleading.] 
 

CONCLUSION 
 

The police violated John’s rights by stopping, searching, and arresting him without lawful 
authority. To add insult to injury, the State further violated John’s rights by failing to disclose 
discoverable documents and material. As of the filing of this motion, none of the material 
describe in Part II, supra, has been disclosed to counsel. This Court should not condone the 
unlawful actions of the police, nor the unlawful inaction of the State.  

 
 
WHEREFORE, for the foregoing reasons, John respectfully requests that this Court dismiss the 
case as a sanction due to the State’s failure to turn over discovery as required, or suppress any 
evidence described in documents that the State failed to turnover to Counsel and suppress any 
evidence seized from the John in violation of John’s rights against unreasonable search and 
seizure. 

 
 

    Respectfully submitted, 

 
 

_____________________________ 
[Redacted] 
Maryland Assistant Public Defender  
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