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Please join us at the Sunday morning plenary for a full discussion of how to use ethics 

to advance reform.  

 

For more information, please contact the National Juvenile Defender Center via phone 

at 202-452-0010 or via email at inquiries@njdc.info. 
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AFFIDAVIT OF PROFESSOR ABBE SMITH 

Abbe Smith, being duly sworn, hereby deposes and says: 

Background 

1. I am Professor of Law, Director of the Criminal Defense and Prisoner Advocacy Clinic, 

and Co-Director of the E. Barrett Prettyman Fellowship Program at Georgetown 

University. My current CV is attached. I teach two courses: Professional Responsibility: 

Lawyers’ Ethics in an Adversary System, and a clinical course on criminal defense and 

prisoner advocacy that includes classroom instruction along with direct supervision of 

law students representing clients in the local criminal court. Both courses require 

expertise in lawyers’ ethics. 

2. I am a member in good standing of the following state bars: Pennsylvania (1982); New 

York (1989); Massachusetts (1992); the District of Columbia (1997).  

3. In addition to Georgetown, I have taught at the following law schools: Harvard Law 

School, American University Washington College of Law, Temple University Beasley 

School of Law, and the City University of New York School of Law. I was also a visiting 

professor and Fulbright Scholar at the University of Melbourne (Australia) School of 

Law.  

4. My academic work includes teaching and writing on criminal defense, legal ethics, 

juvenile justice, and clinical legal education. I have written many law review articles on 

legal ethics. I have also co-written with Professor Monroe Freedman—often referred to 

as the nation’s leading legal ethicist—multiple editions of the widely used treatise 

Understanding Lawyers’ Ethics.  

5. Prior to joining the academy, I was an Assistant Defender, member of the Special 

Defense Unit, and Senior Trial Attorney with the Defender Association of Philadelphia 

from 1982-1990. I remain actively engaged in indigent defense, both as a clinical 

supervisor and a member of the Criminal Justice Act panel for the DC Superior Court. In 

the course of my legal career, I have represented both juveniles and adults. For the past 

19 years, my work with juveniles has focused on those accused of serious violent felonies 

and facing transfer/certification to adult criminal court. I also present at public defender 

and legal aid training programs in the United States and abroad.   

6. This affidavit is based on my expertise in legal ethics, my years of professional 

experience representing indigent young people, and my review of the American Bar 

Association’s (ABA’s) Resolution 113E; Florida Advisory Ethics Opinion 12-1 (2012), 

the Code of Judicial Conduct for the State of Florida; the ABA’s Standards for Criminal 

Justice and Standards for Criminal Justice Pleas of Guilty; Florida’s statutory transfer 

laws; the Florida Rules of Juvenile Procedure (FRJP); the Florida Rules of Professional 

Conduct (FRPC); the National Juvenile Defense Standards (Juvenile Defense Standards); 

and the 2014 Human Rights Watch Report Branded for Life: Florida’s Prosecution of 

Children as Adults under its “Direct File” Statute (hereinafter HRW Report), which 
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documents the problem of direct file plea-bargaining tactics used by prosecutors in 

Florida’s juvenile justice system.   

The Prevalence of Plea Bargaining and the Ethical Responsibilities Therein  

7. The Supreme Court has noted that guilty pleas account for nearly 95% of all criminal 

convictions, Missouri v. Frye, 566 U.S. 134, 143 (2012), and has described our system of 

criminal justice as “a system of pleas, not a system of trials.” Lafler v. Cooper, 566 U.S. 

156, 170 (2012). As the Court found in Missouri v. Frye, “plea bargains have become so 

central to the administration of the criminal justice system that defense counsel have 

responsibilities in the plea bargain process, responsibilities that must be met to render the 

adequate assistance of counsel….” 566 U.S. at 143. The prevalence of guilty pleas is not 

unique to the adult criminal justice system. There are extremely high rates of guilty pleas 

in juvenile court as well.   

8. While defense counsel has special responsibilities in the plea process, an effective and 

fair criminal justice system requires that all participants—prosecutors, defenders, and 

judges—act to promote and ensure the fair administration of justice. These 

responsibilities may be even greater in the delinquency context, where practice, 

procedures, and language need to account for the unique characteristics of youth.  

9. Heightened awareness of the fundamental role of plea bargaining in the criminal justice 

system has resulted in greater scrutiny of the process. In August 2013, the ABA House of 

Delegates adopted Resolution 113E, sponsored by the Criminal Justice Section, 

“oppos[ing] plea or sentencing agreements that waive a criminal defendant’s post-

conviction claims addressing ineffective assistance of counsel, prosecutorial misconduct 

or destruction of evidence unless based upon past instances of such conduct that are 

specifically identified in the plea or sentencing agreement or transcript of the 

proceedings.” The Resolution further urged judges in all jurisdictions to reject plea and 

sentencing agreements with such waivers.   

10. The ABA stated that it was not empowered to make a determination about whether plea 

agreements requiring waiver of IAC and/or prosecutorial misconduct claims were 

unethical, but it did note that state bar committees and the National Association of 

Criminal Defense Lawyers have concluded that these terms violate ethics rules. For 

example, in Advisory Ethics Opinion 12-1 (2012), the Florida Bar found that “a criminal 

defense lawyer has an unwaivable conflict of interest when advising a client about 

accepting a plea offer in which the client is required to expressly waive effective 

assistance of counsel and prosecutorial misconduct.” Fla. State Bar Ass’n Comm. on 

Prof’l Ethics, Fla. Ethics Op. 12-1, introductory cmt. (2012). The opinion found that 

FRPC 4-8.4(a) and (d) were violated because the conduct of the prosecutor in offering a 

plea agreement with such terms was “prejudicial to the administration of justice” and 

assisted the “criminal defense lawyer in violating the rules of professional conduct.” Fla. 

State Bar Ass’n Comm. on Prof’l Ethics, Fla. Ethics Op. 12-1, at 4 (2012).. 
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11. Florida Opinion 12-1 scrutinized the terms of plea agreements in the adult criminal 

justice context. The need to examine ethical issues in plea negotiations in the delinquency 

context is even more critical because of the particularly vulnerable position that children 

are in simply by virtue of being children. Recent Supreme Court jurisprudence (Roper v.  

Simmons, 543 U.S. 551 (2005); Graham v. Florida, 560 U.S. 48 (2010); J.D.B. v. North 

Carolina, 564 U.S. 261 (2011); Miller v. Alabama, 567 U.S. 460 (2012)) underscores that 

youth is a time of immaturity and impressionability, and a time when the guiding hand of 

counsel is critically important.   

Framework for Examining the Ethics of Plea Negotiations in the Delinquency System 

12. Judges, defense attorneys, and prosecutors all play a critical role in ensuring the fair 

administration of justice in the delinquency system.  See Laurie L. Levenson, Peeking 

Behind the Plea Bargaining Process: Missouri v. Frye & Lafler v. Cooper, 46 LOY. L.A. 

L. REV. 457, 480-489 (2013) (discussing the ethical responsibilities of defense counsel, 

prosecutors, and judges in plea bargaining). The FRJP and the FRPC address the roles 

and responsibilities of each of these actors at various stages of the delinquency process in 

Florida, including their roles in plea negotiations. In addition, judges, defense attorneys, 

and prosecutors are subject to other standards and codes of conduct.   

13. Judges in Florida must adhere to the Code of Judicial Conduct for the State of Florida 

(Judicial Code), which establishes standards for the ethical conduct of judges in the state. 

The Judicial Code’s preamble emphasizes that judges must “strive to enhance and 

maintain confidence in our legal system” and notes that “[o]ur legal system is based on 

the principle that an independent, fair and competent judiciary will interpret and apply the 

laws that govern us.”   

14. Both defenders and prosecutors should adhere to the ABA’s influential Standards for 

Criminal Justice (ABA Standards). These ABA Standards, cited frequently by the 

Supreme Court, reflect a consensus from the criminal justice community about “what 

good, professional practice is and should be.” Prosecutors are “administrator[s] of 

justice” and have to duty “to seek justice, not merely to convict.” ABA Standards.for 

Criminal Justice § 3-1.2(a)-(b) (2015) [hereinafter ABA Crim. Just. Stds.].  Defenders 

should “serve as the accused’s counsel and advocate with courage and devotion and to 

render effective, quality representation.” ABA Crim. Just. Stds. § 4-1.2 (b) (2015). Both 

prosecutors and defenders should “seek to reform and improve the administration of 

criminal justice” and “stimulate efforts for remedial action” when made aware of 

inadequacies or injustices in the law. ABA Crim. Just. Stds. §§ 3-1.2 (d), 4-1.2(d) (2015). 

In addition, the ABA Standards address plea discussions, noting that prosecutors “should 

not knowingly make false statements or representations as to fact or law in the course of 

plea discussions with defense counsel or the accused,” and that defenders should keep 

clients advised of developments in plea discussions and “promptly communicate and 
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explain to the accused all significant plea proposals made by the prosecutor.” ABA Crim. 

Just. Stds. §§ 3-4.1(c), 4-6.2(a)-(b) (2015).   

15. Related to the ABA Standards are the ABA’s Standards for Criminal Justice Pleas of 

Guilty (Plea Standards), which specifically discuss procedures for the court taking a plea 

as well as plea negotiations. The Plea Standards require the court to take necessary steps 

to “assure itself that a guilty plea is entered with complete understanding of the 

consequences.” ABA Crim. Just. Stds. § 14-1.4(b) (1999). In determining whether the 

plea is voluntary the court “should address the defendant personally to determine whether 

any other promises or any force or threats were used to obtain the plea,” and in 

determining the factual basis of the plea the court should “satisfy itself that there is a 

basis for the plea…[and ask the defendant] to state on the record whether he or she agrees 

with…the factual basis as proffered.” ABA Crim. Just. Stds. §§  14-1.5, 14-1.6 (1999). 

Further, the Plea Standards explain that “[i]n connection with plea negotiations, the 

prosecuting attorney should not bring or threaten to bring changes against the 

defendant…where admissible evidence does not exist to support the charges or the 

prosecuting attorney has no good faith intention of pursuing those charges,” and 

“[d]efense counsel should not recommend to a defendant acceptance of a plea unless 

appropriate investigation and study of the case has been completed.” ABA Crim. Just. 

Stds. §§ 14-3.1(h), 14-3.2(b) (1999).   

16. Significantly, the Judicial Code, ABA Standards, and Plea Standards are not specific to 

the delinquency context. For this reason, it is also critical when examining the ethical 

issues around plea negotiations to examine the National Juvenile Defense Standards 

(Juvenile Defense Standards)—a set of best practices focused on juvenile defenders’ 

ethical and professional responsibilities to their child clients at every stage of system 

involvement. See Nat’l Juvenile Defender Ctr., National Juvenile Defense Standards 

(2009) [hereinafter Nat’l Juv. Def. Stds.]. The Juvenile Defense Standards require 

defenders to conduct a thorough investigation of the case and “explain to the client in 

developmentally appropriate language, the strengths and weaknesses of the prosecution’s 

case, the benefits and consequences of accepting a plea, and any rights the client may be 

forfeiting by pleading guilty.” Nat’l Juv. Def. Stds. § 4.9. The Juvenile Defense 

Standards emphasize the importance of ensuring that youth understand plea colloquies by 

requesting a recess or continuance to assist the client if necessary. Nat’l Juv. Def. Stds. § 

4.10. While the Juvenile Defense Standards are directed at juvenile defenders, the 

underlying principles are equally applicable to judges and prosecutors.   

Florida Transfer Laws and Problems with Direct File Plea Negotiations 

17. Florida has three co-existing statutory transfer laws that govern how youth can be 

transferred to the state’s adult criminal justice system. The first law is a waiver statute 

that provides for voluntary waiver by the youth as well as involuntary waiver that is 

discretionary, and in some instances mandatory. Fla. Stat. Ann. § 985.556 (2014). The 
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second law, which is the focus of this affidavit, is Florida’s direct file statute. Fla. Stat. 

Ann. § 985.557 (2016). The prosecutorial-discretionary section of this law gives 

prosecutors leverage to move a broad range of cases to adult criminal court if, in the 

prosecutor’s judgment, the public interest requires it. § 985.557(1). There is no judicial 

oversight when a prosecutor exercises his or her right to transfer a youth using the direct 

file statute, nor does the statute provide any guidance as to what factors prosecutors 

should consider in making the decision to charge a child directly in adult court. Id. The 

third and final law governing transfer in Florida is a statute that requires children charged 

with violating state law punishable by death or imprisonment to be tried in adult court if 

indicted by a grand jury. Fla. Stat. Ann. § 985.56(1) (2007). In addition, Florida is a 

“once an adult always an adult” jurisdiction, meaning that once a child is sentenced as an 

adult that child will automatically be tried in adult court for any subsequent offense, no 

matter how minor. § 985.557(3)(a). 

18. Fifteen states and the District of Columbia have prosecutorial-discretionary direct file 

statutes, but Florida stands out in terms of the number of children transferred to adult 

court. Recent data from the Department of Justice’s Office of Juvenile Justice and 

Delinquency Prevention illustrates just how much of an outlier Florida is, with the state 

transferring youth at eight times the rate of California—a state with similar transfer laws. 

Human Rights Watch, Branded for Life: Florida’s Prosecution of Children as Adults 

under its “Direct File” Statute 19 (2014) [hereinafter Branded for Life]. 

19. According to the HRW Report, the vast majority of youth tried in adult criminal court in 

Florida were transferred at the discretion of a prosecutor using the direct file statute. The 

Report also highlights an alarmingly coercive tactic used by some prosecutors in this 

context: prosecutors using the leverage of direct file to adult criminal court to frighten 

juvenile defendants into pleading guilty and serving time in juvenile facilities. Id. 

20. Under Florida law, a child can be held for 21 days in the custody of the Department of 

Juvenile Justice pending the filing of formal charges by a prosecutor. Fla. Stat. Ann. § 

985.26 (2014). By the 21st day if a petition will be filed it must be presented to either the 

juvenile court or a direct file to adult court decision must be made. As documented in the 

HRW Report, prosecutors in certain judicial circuits often present plea offers to the 

defense close to the 21st day. Branded for Life at 57-58. This means that juvenile 

defenders and their clients are under tremendous pressure to make a decision about 

whether or not to take the plea, because the threatened transfer to adult criminal court 

may be less than 24 hours away. In other situations, the youth may be pressured to waive 

the 21 day limit and remain in detention, giving the prosecutor more time to make a 

direct file determination or offer a plea instead of going before the court.   

21. Juvenile defenders are obligated to conduct investigations into their clients’ cases, and 

those investigations should begin immediately upon the attorney undertaking to represent 

the child. While defenders in Florida try to use the limited information they have from 

their clients to initiate investigations, they are not procedurally entitled to discovery—
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including depositions, a significant part of discovery practice in Florida—prior to the 

filing of formal charges. This means that defenders must advise their clients whether or 

not to take a plea without knowledge of the prosecution’s case and without an 

opportunity to meaningfully evaluate the evidence and the witnesses. 

22. The prosecutorial practice of direct file plea-bargaining without defender/child 

knowledge of the case’s strengths and weaknesses puts juvenile defenders in a difficult 

and insurmountable ethical quandary: accept a guilty plea regardless of whether the case 

presents issues worthy of trial or constitutional challenge or allow youth to be transferred 

to the adult criminal justice system where he or she will face the prospect of conviction, 

adult prison, and all the associated collateral consequences of an adult sentence, forgoing 

the opportunity to ever be tried as a juvenile again.   

23. Many Florida juvenile defenders facing this dilemma end up supporting their client’s 

expressed interest to “take the plea” and avoid being transferred to the adult criminal 

justice system, even when they know very little about the prosecutor’s case against their 

client. This behavior, while understandable, if not inevitable, under the circumstances, 

puts juvenile defenders in a position of violating key professional and ethical standards. 

Professional and Ethical Dilemmas for Juvenile Defenders Created by Direct File Plea-

bargaining 

24. Developments in psychology and brain science illustrate that children need more 

guidance than their adult counterparts in making decisions. Youth often lack experience, 

perspective, and judgment to recognize and avoid detrimental choices, and they are 

particularly vulnerable in coercive situations. Having meaningful legal advice and 

counsel is especially important under these circumstances. To advise a child to plead 

guilty without sufficient knowledge of the case in order to avoid adult prosecution raises 

serious ethical concerns for juvenile defenders and the court system that allows such 

pleas. 

25. All lawyers practicing in the state of Florida are bound by the FRPC. The process of 

prosecutorial direct file plea-bargaining produces a professional and ethical dilemma for 

juvenile defense attorneys, who are forced to compromise their professional and ethical 

obligations at the behest of clients who are essentially uncounseled.     

26. FRPC 4-1.1 Competence. This rule states that: “[a] lawyer shall provide competent 

representation to a client. Competent representation requires the legal knowledge, skill, 

thoroughness, and preparation reasonably necessary for the representation.” Further, 

comments to the rule explain that “[c]ompetent handling of a particular matter includes 

inquiry into and analysis of the factual and legal elements of the problem, and the use of 

methods and procedures meeting the standards of competent practitioners.” Juvenile 

defenders who do not know the formal charges against their clients and who cannot 

adequately investigate cases before certifying to the court that there is a sound factual 

basis for proposed pleas compromise the competence of their representation. Defenders 
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who have their own investigations encumbered by lack of discovery, access to witnesses, 

and an inability to test evidence cannot adequately analyze the facts or how those facts 

apply to the law and are forced into a situation where they cannot meet the standard for 

competence required by the FRPC.   

27. FRPC 4-1.4(b) Communication – Duty to Explain Matters to a Client. This rule 

requires the juvenile defender to “…explain a matter to the extent reasonably necessary 

to permit the client to make informed decisions regarding the representation.”  Comments 

to the rule further explain that “[t]he client should have sufficient information to 

participate intelligently in decisions concerning the objectives of the representation and 

the means by which they are to be pursued…The guiding principle is that the lawyer 

should fulfill reasonable client expectations for information consistent with the duty to 

act in the client’s best interests and the client’s overall requirements as to the character of 

representation.” Juvenile defenders who cannot adequately investigate the factual basis 

for plea offers do not have sufficient information to be able to reasonably communicate to 

their clients enough detail for them to make informed, intelligent decisions about whether 

or not it is advisable to take a plea offer. 

28. FRPC 4-3.3(a) Candor Toward the Tribunal – False Evidence; Duty to Disclose and 

FRJP 8.080(a) Acceptance of a Guilty or Nolo Contendere Plea - Voluntariness.  

FRPC 4-3.3(a)(1) states that: “[a] lawyer shall not knowingly make a false statement of 

fact or law to a tribunal or fail to correct a false statement of material fact or law 

previously made to the tribunal by the lawyer.” Further, FRJP 8.080(a) mandates that 

prior to accepting a guilty plea, “the court shall determine that the plea is knowingly and 

voluntarily entered and that there is a factual basis for it. Counsel for the prosecution and 

the defense shall assist the court in this determination.” FRJP 8.080(a) makes clear that 

juvenile defenders play a critical role in helping the court determine whether a guilty plea 

should be accepted. Defenders who feel they have no choice but to counsel their clients to 

plead guilty in order to avoid an adult criminal prosecution are unwittingly being less 

than forthright with the court about whether a plea is based on a false statement—and are 

less inclined to make that determination. This is a sophisticated and complex problem 

that experienced defenders in adult criminal court face as well, but it is more disturbing in 

the juvenile context. Juvenile defenders end up counseling juvenile clients to “take the 

plea” and admit to whatever the prosecution alleges even if the allegations are untrue 

because of the frightening alternative of an adult prosecution and all the ancillary 

consequences of a criminal conviction.  

29. FRPC 4-8.3 Reporting Professional Misconduct. This rule requires a lawyer who 

knows “that another lawyer has committed a violation of the Rules of Professional 

Conduct that raises a substantial question as to  that lawyer’s honesty, trustworthiness, or 

fitness as a lawyer in other respects [to] inform the appropriate professional authority.” 

While it is incumbent upon lawyers to self-regulate the profession, juvenile defenders 

practicing in judicial circuits where (11th hour) direct file plea negotiations are the norm 
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may resist reporting the activities of the prosecutor in order to protect current and future 

clients from retaliation. Again, though well intended, this behavior undermines the spirit 

of the rules of professional conduct, which require lawyers to raise issues of misconduct 

themselves. 

Professional and Ethical Dilemmas for Prosecutors Created by Direct File Plea-bargaining 

30. Prosecutors who engage in direct file plea-bargaining are not upholding the professional 

and ethical standards required of them as “ministers of justice” charged with ensuring 

fairness in the criminal justice system.   

31. FRPC 4-3.3(a) Candor Toward the Tribunal. The rule states: “[a] lawyer shall not 

knowingly make a false statement of fact” or law to a tribunal or fail to correct a false 

statement of material fact or law previously made to the tribunal by the lawyer. 

Prosecutors who represent to the delinquency court that a plea is knowing and voluntary 

when they know that the plea might not be taken without their ability to direct file to the 

adult criminal justice system are not truthfully representing the facts of the case or the 

context of the plea to the tribunal. Additionally, some prosecutors  take advantage of the 

broad discretion offered by Florida’s direct file statute,  by leveraging their discretion to 

“review” a child’s charges for possible direct file to the adult criminal system in order to 

elicit a plea that would, but for the leverage, be unpalatable to youth. Prosecutors who use 

this leverage are deliberately manipulating the law and the facts when they represent to 

the tribunal that the plea the juvenile is entering into is “knowing and voluntary.” The 

resulting plea negotiation is in direct conflict with a prosecutor’s duty to be candid and 

truthful to the court—a duty that is especially important when the court is charged with 

evaluating the voluntariness of a proposed guilty plea.   

32. FRPC 4-3.4 Fairness to Opposing Party and Counsel. This rule states that: “[a] lawyer 

shall not unlawfully obstruct another party’s access to evidence or otherwise unlawfully 

alter, destroy, or conceal a document or other material that the lawyer knows or 

reasonably should know is relevant to a pending or reasonably foreseeable proceeding; 

nor should counsel assist another person to do any such act…” Because direct filed pleas 

always take place before the filing of formal charges, prosecutors claim they have no 

obligation to give defenders discovery. In some instances this results in prosecutors 

exerting their leverage in direct file plea negotiations to withhold discovery in cases 

where they know the discovery would be relevant to juvenile defenders’ assessments of 

proposed pleas. Such withholding obstructs defenders’ access to essential evidence and 

violates the fairness obligation. Juvenile defenders need access to facts and information 

about a case before they can determine whether any proposed plea is reasonable, yet 

juvenile defenders engaged in direct file plea negotiations in Florida report that they are 

often not given any information about the case by the prosecution and must rely solely on 

their own investigation to assess the case against their clients. Juvenile defenders do their 

best to carry out effective investigations, but their efforts are hampered by their inability 
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to obtain and test evidence, underscoring the need for prosecutors to be forthcoming 

when defenders ask for information to weigh pleas before petitions are filed. Forcing 

juvenile defenders to counsel clients in the absence of information the prosecutor knows 

is (or may be) determinative is unfair to the defense. 

33. FRPC 4-3.8 Special Responsibilities of a Prosecutor. The rule states that “…a 

prosecutor in a criminal case shall: (a) refrain from prosecuting a charge not supported by 

probable cause” and “(c) make timely disclosure to the defense of all evidence or 

information known to the prosecutor that tends to negate the guilt of the accused or 

mitigates the offense….” The commentary to FRPC 4-3.8 stresses that prosecutors are 

not just advocates, but rather “minister[s] of justice” with “specific obligations” to ensure 

the fair administration of justice, including ensuring “that guilt is decided upon the basis 

of sufficient evidence.” Prosecutors who withhold evidence from juvenile defenders and 

then use the leverage of direct file to the adult criminal justice system to back youth into 

a corner and essentially force them to take pleas are flouting their obligations to be 

“minister[s] of justice.” This type of plea-bargaining is contrary to the fair administration 

of justice and disregards the notion that guilt (or acceptance of a guilty plea) is decided 

based on sufficient evidence. Moreover, as noted in the rule commentary, “systematic 

abuse of prosecutorial discretion could constitute a violation of rule 4-8.4 [misconduct].”  

34. In addition, as noted in the Comment to FRPC 4-3.8, the State of Florida has adopted the 

American Bar Association Standards of Criminal Justice Relating to Prosecution 

Function. ABA Standard 3-1.2, Functions and Duties of the Prosecutor, notes that it is 

“an important function of the prosecutor to seek to reform and improve the administration 

of criminal justice. When inadequacies or injustices in the substantive or procedural law 

come to the prosecutor’s attention, he or she should stimulate efforts for remedial action.” 

ABA Crim. Just. Stds. § 3-1.2. The current procedures in direct file pleas are unjust and 

need to be remedied. Moreover, ABA Standard 3-3.11(b), Disclosure of Evidence by 

Prosecutor, arguably provides a basis to request immediate disclosure of discovery to 

juveniles facing direct file. ABA Crim. Just. Stds. § 3-3.11(b) (stating that ”a prosecutor 

should not fail to make a reasonably diligent effort to comply with a legally proper 

discovery request”). Although in Florida, there is no legal requirement that discovery be 

provided prior to the filing of a petition, given the serious implications of direct file, the 

limitations on discovery at this stage need to be remedied.   

35. FRPC 4-8.4 Misconduct. The rule states that “a lawyer shall not: (a) violate or attempt 

to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, 

or do so through the acts of another… (d) engage in conduct in connection with the 

practice of law that is prejudicial to the administration of justice….” Florida prosecutors 

who systemically engage in the practice of leveraging direct file plea negotiations to 

induce youth to take unfavorable pleas to avoid the adult system violate the RPC. 

Leveraging the fear of adult court in offering such plea agreements is “prejudicial to the 

administration of justice” and “knowingly… induce[s]” juvenile defenders to represent to 
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the court that his or her client’s decision to take the plea is reasonable when the 

prosecutor knows this may not be the case. FRPC 4-8.4 cmt. 

Conclusion 

36. Much has been written about the difficulties lawyers face in counseling young people in 

serious trouble—cognitive limitations, developmental limitations, immaturity, trauma, 

and the severity of the consequences all impair youths’ ability to knowingly, intelligently, 

and voluntarily participate in their defense. In my experience, youth require much more 

time, effort, and expert guidance in making legal decisions with lifetime consequences 

than adults.   

37. Children are also more capable of change, and making important decisions with 

procedural fairness can have a positive lifetime impact. Children understand there are 

referees in all fair games. Pleading guilty without a full understanding of the evidence 

either for or against them leaves children with a lasting impression of unfairness. This 

unfairness is particularly acute when statutory discretion is applied without standards, 

uniformity, or transparency.  

38. Moreover, encouraging children to admit to allegations even if the allegations are not true 

results in defenders and prosecutors being less than forthright with the court and is a 

destructive life lesson for a not fully formed young person.  

39. It is incumbent upon all actors in the juvenile justice system—judges, prosecutors, and 

defenders—to ensure that youth are treated with fundamental fairness. Juvenile court 

judges carry out a unique role in a unique system. As such, they have heightened 

responsibilities to take into consideration the characteristics of youth—immaturity, 

vulnerability, impulsiveness—when evaluating whether pleas are knowing and voluntary. 

It is the duty of a juvenile judge to probe the facts underlying the plea and, mindful of the 

potential for false confessions, scrutinize and test the reliability of pleas that occur under 

coercive circumstances.  

40. Florida’s prosecutorial direct file pleas have created an ethical dilemma for judges, 

defenders, and prosecutors alike because they are rooted in a pretense that the child’s 

guilty plea is “a knowing, intelligent and voluntary plea based upon the advice of 

competent counsel” when this may not be the case. 

I declare, under penalty of perjury, that the above is true and correct to the best of my 

knowledge. 

   

       _______________/s/_________________ 

                            Abbe Smith 

        

March 1, 2017 
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