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STATE OF _____________________________ 

__________DISTRICT COURT 

______ DIVISION 

JUVENILE BRANCH 

 

IN THE MATTER OF _____________,             CASE NO.: ___________ 

A CHILD UNDER THE AGE OF EIGHTEEN 

 

 

 

MOTION TO DECLARE THE STATE’S CHILD PORNOGRAPHY LAWS 

UNCONSTITUTIONAL AS APPLIED AND  

TO DISMISS THE CHARGES AGAINST THE CHILD 

 

     

  

 Comes the child, ________________ (CLIENT), by and through counsel, pursuant to the 

2
nd

, 5
th

, 6
th

, 8
th

, and 14
th

 Amendments to the United States Constitution, , the right to a fair trial, 

the right to due process, the right to equal protection, the applicable sections of the state 

constitution, as well as the state’s  Juvenile Code and all other applicable case law, statutory and 

constitutional provisions, and moves this court to declare the State’s child pornography laws 

unconstitutional as applied to ____________ (CLIENT).  In support of this motion, the child 

states the following: 

1) On _____________ (Date), ______________ (CLIENT) and ___________ 

(COMPLAINING WITNESS) exchanged sexually explicit images via text message, a 

practice commonly referred to as known as “sexting.” [Change/add to this section of the 

facts to fit the specifics of your particular case.]   

2) On _____________ (date of incident), _____________ (CLIENT) was ____ years old. 

3) On _____________ (date of incident), __________ (COMPLAINING WITNESS) was  

_____ years old. 

4) _______________ (CLIENT) has been charged with Possession of Child Pornography, 

and Distribution of Child Pornography in violation of state law. The charges stem from 

sexting that took place on ___________ (date of incident)  

5) The statutes under which (CLIENT) has been charged are unconstitutional as applied to 

____________ (CLIENT) because they are void-for-vagueness. 
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6) Furthermore, the statutes under which (CLIENT) has been charged are unconstitutional 

because the statutes violate ____________ (CLIENT)’s constitutional right to Equal 

Protection under both the US Constitution and the State Constitution. 

 

 ARGUMENT 

THE STATUTES IN QUESTION ARE UNCONSTITUTIONAL AS APPLIED 

 

 ____________ (CLIENT) challenges this state’s child pornography statutes on the basis 

that both statutes are unconstitutional as applied to him.  The U.S. Supreme Court has recognized 

the validity of such “as-applied” challenges. “A statute may be challenged as unconstitutional on 

the basis that it is invalid on its face or as applied to a particular set of facts.” U.S. v. Eichman, 

496 U.S. 310, 312 (1990).  An “as-applied” challenge means that ____________ (CLIENT)  

“contends that the application of the statute in the particular context in which he has acted… [is] 

unconstitutional.” Ada v. Guam Soc. of Obstetricians and Gynecologists, 506 U.S. 2011, 2011 

(1992).  ____________ (CLIENT) does not contend that these statutes are facially 

unconstitutional or unconstitutional as applied to adults; rather ____________ (CLIENT) 

contends that these statutes are unconstitutional when applied to minors like himself.  

 First, the statutes in question criminalize two behaviors: (1) Possessing visual matter 

portraying a sexual performance by a minor, See [INSERT STATE STATUTE HERE]; and (2) 

distributing visual matter portraying a sexual performance by a minor, See [INSERT STATE 

STATUTE HERE].  These statutes are unconstitutional as-applied to ____________ (CLIENT) 

for two reasons.  First, the statutes are vague as applied to minors and thus violate due process.  

Second, the statutes have been applied to ____________ (CLIENT) in contravention of his 

constitutional right to equal protection. 
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1. DUE PROCESS 

 A. Void for Vagueness  

The aforementioned statutes are unconstitutional as applied to ____________ (CLIENT) 

because the statutes fail to provide guidelines that designate which actor is the victim and which 

actor is the offender when both actors are minors.   While the distinction is clear with an adult 

and a minor, in ____________ (CLIENT)’s case the two individuals were both minors. They 

were ____ and _____ years of age.  How do we separate victim from offender?  Do we go by 

who is slightly older by a few weeks or months? Do we go by size? Do we go by education 

level? Do we even prosecute? The statutes are not clear on their application to minors. No 

criteria for separating minor victim from minor offender are listed in these statutes. 

When the interpretation of a statute presents such impossible-to-answer questions, then 

the statute in question is impermissibly vague.  The U.S. Supreme Court has developed a “void-

for-vagueness” doctrine to be applied in such circumstances.  To determine whether or not a 

statute is vague we must ask: (1) Does the statute provide fair notice regarding the prohibited 

conduct?  (2)  Does the statute encourage arbitrary and discriminatory enforcement?  See 

Chicago v. Morales, 527 U.S. 41, 56-57 (1999.) 

Though to adults the prohibited conduct of [CITE SPECIFIC CHILD 

PORNOGRAPHY/”SEXTING” LAWS]  is clear, the legislative intent of the statute, as applied 

to minors, is not clear.  While the statutes have been designed for the protection of minors from 

adult predators, it cannot have been the legislative intent to criminalize and regulate romantic 

relationships between two teenagers.  Surely this is an issue best left to parental guidance rather 

than the courts intruding on the privacy of two teenagers.  Regardless, the statutes in question do 
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not give fair notice to two minors engaged in the prohibited activity proscribed in the statutes 

because it is not clear whether the statutes are intended for the prosecution of minors.  

Additionally, these statutes encourage discriminatory enforcement.  The U.S. Supreme 

Court stated, “[P]erhaps the most meaningful aspect of the vagueness doctrine is not actual 

notice, but the other principal element of the doctrine – the requirement that a legislature 

establish minimal guidelines to govern law enforcement.” Smith v. Goguen, 415 U.S. 566, 574 

(1974).  In ____________ (CLIENT)’s case the charges stem from two minors, age ______ and 

______, engaging in “sexting.” It is not clear why ____________ (CLIENT) is being charged as 

the offender, and yet __________ was not charged with any offense.  This begs the question, was 

____________ (CLIENT) charged because he is the male and traditional gender roles play males 

as the more dominant character in male/female relations?  This would be an obvious form of 

gender discrimination.  Without more guidance for offender/victim distinctions, “such a 

standardless sweep allows policemen, prosecutors, and juries to pursue their personal 

predilections.” Smith v. Goguen at 575.  As applied to ____________ (CLIENT), [CHILD 

PORNOGRAPHY/ “SEXTING” STATUTES] encourage arbitrary and discriminatory 

enforcement.   

This same principle has been recognized by the Ohio Supreme Court.  In 2011, the Ohio 

Supreme Court declared Ohio’s rape statute unconstitutional as applied to children under 

thirteen. While the case is not binding on this Court, (CLIENT) presents it as strong persuasive 

authority for this Court to consider. In the Ohio case, the defendant, twelve-year-old D.B., was 

charged with rape stemming from a sexual encounter he had with an eleven-year-old.  D.B. 

challenged the constitutionality of the statute as applied to children under thirteen engaging in 

sexual conduct with another child under thirteen.  The Ohio Supreme Court held that the rape 
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statute, which prohibited individuals from engaging in sexual contact with children under 

thirteen, was unconstitutionally applied in D.B.s case.  The Ohio Supreme Court stated:  

When an adult engages in sexual conduct with a child under the age of 13, it is 

clear which party is the offender and which is the victim.  But when two children 

under the age of 13 engage in sexual conduct with each other, each child is both 

an offender and a victim, and the distinction between these two terms breaks 

down.   

In re D.B., 129 Ohio St.3d 104,110; 950 N.E.2d 528, 534 (Ohio, 2011.) 

[CHILD PORNOGRAPHY/ “SEXTING” STATUTES] are unconstitutionally void as-

applied to ____________ (CLIENT) because the statutes do not provide for fair notice of what 

conduct is prohibited, if any, between two minors engaged in the sexual acts.  Further, [CHILD 

PORNOGRAPHY/ “SEXTING” STATUTES] encourage discriminatory enforcement, as applied 

to minors like ____________ (CLIENT), because the distinction between offender and victim is 

blurred.   

B. Free Speech 

 The application of [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] to _________ 

(CLIENT), which was used to prosecute him as a public offender, was in direct violation of his 

right to freedom of speech.  In the current case, __________ (CLIENT)  and _________ 

(COMPLAINING WITNESS) sent and received nude text message from each other, actions 

which, when conducted by two similarly-aged teens, are arguably protected speech under the 

First Amendment. Prosecution via a statute that constitutes a content-based restriction on speech 

is to be subject to strict scrutiny analysis.  U.S. v. Playboy Entertainment Group, Inc., 529 U.S. 
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803, 120 S.Ct. 1878 (U.S.,2000),citing Sable Communications of Cal., Inc. v. FCC, 492 U.S. 

115, 126, 109 S.Ct. 2829, 106 L.Ed.2d 93 (1989.) 

It must be noted that in the case of adults abusing children, child pornography is not to be 

afforded any First Amendment Protections. See, New York v. Ferber, 458 U.S. 747, 757; 102 S. 

Ct. 3348, 3355 (1982) (stating “[t]he prevention of sexual exploitation and abuse of children 

constitutes a government objective of surpassing importance.”) However, when children 

themselves are the ones both producing and receiving the images in question, especially when 

such images are shared solely between two juveniles in a romantic relationship, a different 

analysis must be applied.  

The governmental interest in of prohibiting child pornography is linked to one of three 

main goals: “to prevent the abuse of children, to prevent victims from being ‘haunted,’ or to ‘dry 

up’ the market for child pornography.” (See, Dr. JoAnn Sweeny
1
, “Sexting and the Freedom of 

Expression: A Comparative Study,” 102 Ky. L.J. 103, 118 (2014).) 

 However, such goals are not applicable to cases of teens sexting each other. The 

preventing abuse prong does not apply, as sexting between teens does not involve teens suffering 

harm from adults or even from each other. Sweeny at 118-121. Preventing victims from being 

“haunted” does not apply, as the humiliation a teen might feel at a sext being disseminated does 

not rise to the same level of harm as a child being re-traumatized every time the image of a 

previous abuse at the hands of an adult is disseminated. Sweeny at 121-123. Finally, the goal of 

“drying up the market” does not apply, as the majority of sexting done by teens are either not 

shared at all (outside of the couple doing the sharing with each other), or are only shared with 

other teens, as opposed to adults. Sweeny at 123-125. Accordingly, sexting that occurs between 

juveniles should be afforded First Amendment protection, and [CHILD PORNOGRAPHY/ 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094018&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094018&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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“SEXTING” STATUTES] as applied to ________ (CLIENT) should fail under a strict scrutiny 

analysis.     

 Yet even in cases involving adults and child pornography, the statute being challenged is 

to be examined under intermediate scrutiny, and must be “reasonably tailored” to address the 

government’s “substantial” interest in protecting children. See, Connection Distributing Co. v. 

Holder, 557 F.3d 321, 328-329 C.A.6 (Ohio, 2009.) [THIS IS A 6
TH

 CIRCUIT FEDERAL 

CASE; IF NOT IN THE SIXTH CIRCUIT, WOULD BE HELPFUL TO FIND ANOTHER 

CASE WITH SIMILAR LAW; IF NONE EXISTS, THEN THIS CASE CAN STILL SERVE 

AS PERSUASIVE AUTHORITY.] As applied to ________ (CLIENT), the [CHILD 

PORNOGRAPHY/ “SEXTING” STATUTES] do not, for all the reasons discussed supra, pass 

Constitutional muster under even this less-stringent standard.   

2. EQUAL PROTECTION 

Equal protection is guaranteed by the Fourteenth Amendment of the U.S. Constitution 

and Section ________of the [STATE] Constitution. The Equal Protection Clause demands that 

“all persons similarly circumstanced shall be treated alike.” F.S. Royster Guano Co. v. Virginia, 

253 U.S. 412, 415 (1920); Cain v. Lodestar Energy, Inc., 302 S.W.3d 39, 42 (2009).  It was 

never the intent of the legislature to use [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] 

for the prosecution of children, rather it is the legislative intent that these statutes protect 

____________ (CLIENT).  Furthermore, ____________ (CLIENT) and ____________ 

(COMPLAINING WITNESS) are “persons similarly circumstanced” and therefore both should 

be prosecuted or neither, as similarly circumstanced individuals must be treated alike.  Arbitrary 

application of [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] against ____________ 

(CLIENT) is a violation of his constitutional right to equal protection. 

                                                                                                                                             
1
 Hereinafter Sweeny. 
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A.  Legislative Intent 

It is clear from statutory language and legislative intent that the legislature did not intend 

for [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] to be used in the prosecution of 

children. “[INSERT APPROPRIATE LANGAUGE FROM STATE LEGISLATIVE 

HISTORY/STATUTORY COMMENTARY]”  

The legislature, when drafting [CHILD PORNOGRAPHY/ “SEXTING” STATUTES], 

clearly intended to protect minors from being used for sexual exploitation by adults. It is 

important to note that on the federal level, statutes related to criminal prosecution for the 

distribution and possession of child pornography also have the same goal of protecting children 

from loathsome adult predators. See, Sweeny at 118, (citing to the Child Protection Act of 1984, 

Pub. L. No. 98-292, 98 Stat. 204 (codified as amended at 18 U.S.C. § 2251 (2012).) 

For the purposes of [CHILD PORNOGRAPHY/ “SEXTING” STATUTES], a “minor” is 

defined as anyone under the age of eighteen (18.) See, [CITE TO APPLICABLE STATE LAW] 

Accordingly, (CLIENT) and (COMPLAINING WITNESS) C.W. fall under the category of 

“minors” that the Legislature sought to protect from exploitation from adults.  Yet in the current 

case, neither child was being exploited by an adult. They were “sexting” within the context of a 

teenage romantic relationship. To allow [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] 

to be interpreted in such a way that lumps teenagers sending nude pictures to each other in the 

exact same category as adult predators who prowl Internet chat rooms looking for their next 

child victim, is the type of “absurd consequences” that are to be avoided in cases of statutory 

construction.  See, United States v. Katz, 271 UI.S. 354, 357; 46. S. Ct. 513, 514 (1926.)[FIND 

https://a.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3399F619B5-464ECA85F32-FF14BF55028)&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.5128bf8d561e4082a0c7e9df18857581*oc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS2251&originatingDoc=Ie75f2d8f741b11e38578f7ccc38dcbee&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.5128bf8d561e4082a0c7e9df18857581*oc.UserEnteredCitation)
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MORE RECENT LOCAL CASE IF POSSIBLE THAT HAS SIMILAR LANGUAGE. THIS 

CASE IS STILL GOOD LAW THOUGH, AND APPLICABLE IN ALL JURISDICTIONS] 

The fact that _______ (CLIENT) was not only under eighteen, but was only __________ 

(AGE OF CLIENT) at the time of the acts in question, further underscores the lack of legislative 

intent that he be charged criminally for such acts. The legislature has clearly recognized that for 

certain offenses children are incapable of consenting to certain sexually-based conduct.  [CITE 

STATUTE RELATED TO AGE OF CONSENT] states that a person is deemed incapable of 

consent when he or she is: [CITE THE APPLICABLE LANGAUGE OF THE CONSENT 

STATUTE] thus making him unable to legally consent to sexual contact.  Despite this, the 

[JUVENILE COMPLAINT, POLICE CITATION, ETC.] states, “[PUT THE LANAGUAGE OF 

THE CHARGING DOCUMENT HERE] Ignoring statutory language and legislative intent, the 

County is attempting to prosecute ____________ (CLIENT) for a crime he cannot legally 

commit.   

Prosecuting ____________ (CLIENT) for crimes that he is unable to legally consent to, 

which occurred between him and another minor child, flies in the face of statutory consent 

requirements, and the clear intentions of the legislature.  This type of result is not what the 

legislature had in mind when enacting [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] 

Common sense, as well as the legislative intent that these statutes be used for ____________ 

(CLIENT)’s protection rather than his prosecution, dictate that the charges against (CLIENT) 

should be dismissed. 

The Legislature clearly did not intend for children to be charged with a crime for 

exchanging nude images with their similarly aged boyfriends and girlfriends. Indeed, it is safe to 

say that it is highly unlikely that the Legislature contemplated the possibility of teenagers 
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sending “sexts” to one another. It is important to note that [CHILD PORNOGRAPHY/ 

“SEXTING” STATUTES] was drafted in [YEAR THE STATUTE WAS ORGINALLY 

DRAFTED/ENACTED], before the widespread use of cell phones and picture texting, and long 

before terms such as “social media” and “sexting” had even entered the modern lexicon.  

 

B. Persons Similarly Circumstanced 

 As noted supra, case law is clear that statutes regarding the sexual exploitation of minors 

were created for the protection of children. See, Ferber at 757 (stating, “The prevention of sexual 

exploitation and abuse of children constitutes a government objective of surpassing 

importance.”) [INCLUDE HERE ANY LOCAL CASE LAW WITH SIMILAR LANGUAGE]   

 While these statutes are being used to protect ____________ (COMPLAINING 

WITNESS), who the prosecution and police have designated as the “victim”, the same statutes 

are being used to prosecute ____________ (CLIENT).  However ____________ (CLIENT), 

being a minor, is also protected by the same statutes that are being used for his prosecution.  

Additionally, ____________ (CLIENT) and ____________ (CLIENT) are “persons similarly 

circumstanced” because both are children under the age of 18, and both are within the class of 

children for whom these statutes were meant to protect.  Therefore, the equal protection clause of 

both the U.S. and State Constitutions demand that ____________ (CLIENT) and ____________ 

(CLIENT) be treated alike.  By classifying ____________ (CLIENT) as the “offender” and 

____________ (CLIENT) as the “victim,” the equal protection clause has been violated. 

 In order for the County to overcome a constitutional challenge on the basis ofbased on 

equal protection, they must show that [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] 

pass strict judicial scrutiny, meaning that the statutes are justified by “sufficiently important state 
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interests and is closely tailored to effectuate only those interests.”   Zablocki v. Redhail, 434 U.S. 

374, 388; 98 S.Ct. 673,682 (1978.) Strict judicial scrutiny is necessary because recent Supreme 

Court decisions have established that juveniles are a suspect class with a diminished level of 

culpability as compared to adults and therefore require increased judicial protections.  Graham v. 

Florida, 560 U.S. 48,67-70; 130 S.Ct. 2011, 2026-2028 (2010) discussed the need for increased 

judicial protection due to the lack of maturity and underdeveloped sense of responsibility, 

heightened susceptibility to negative influences and outside pressures, and transitory character of 

juveniles.  Further, Roper v. Simmons, 543 U.S. 551, 557;125 S. Ct. 1183, 1188 (2005) stated, 

“From a moral standpoint it would be misguided to equate the failings of a minor with those of 

an adult, for a greater possibility exists that a minor’s character will be reformed.” Id. For this 

reason, juveniles should be treated as a suspect class and strict judicial scrutiny applies.  See San 

Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 93 S. Ct. 1278 (1973) (discussing that strict 

judicial scrutiny of legislation is reserved for members of suspect classes.)   

 As noted supra, there is no doubt that the statutes related to sexual exploitation of minors 

were created for the protection of minors from adult predators.  This surpasses the “sufficiently 

important state interests” component of strict scrutiny.  However, the statutes are not narrowly 

tailored because the language is overbroad and vague in its application to minors as offenders.  

The statutes, as written, while protecting minors, may also subject them to prosecution, as is the 

case at hand.  [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] are not aimed at merely 

the general welfare but specifically the welfare of children.  Children pose no threat to other 

children in the context of [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] Use of these 

statutes for ____________ (CLIENT)’s prosecution do not surpass the strict scrutiny test because 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114179&pubNum=708&fi=co_pp_sp_708_681&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_681
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114179&pubNum=708&fi=co_pp_sp_708_681&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_681
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such use of the statute then encompasses a child who poses no threat to the general welfare of 

other children. See, Sweeny at 118-125.   

 [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] are unconstitutional, as-applied, 

violating ____________ (CLIENT)’s right to equal protection, because the legislature intends for 

these statutes to protect children like ____________ (CLIENT), rather than prosecute 

____________ (CLIENT).  Furthermore, the statues have been applied arbitrarily in the 

prosecution of ____________ (CLIENT), and the protection of ____________ (VICTIM)  

3.  CONCLUSION 

  This Court should declare [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] 

unconstitutional as applied to ____________ (CLIENT), for all the reasons stated above, 

summarized as follows: 

 [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] are void-for-vagueness because 

(1) the statutes fail to provide fair notice regarding prohibited conduct for children under 18; and 

(2) the statues encourage arbitrary and discriminatory enforcements because the distinction 

between offender and victim is blurred, (i.e. when two children are engaged in conduct that 

violates a statute enacted for the protection of children, how do you discern victim from 

offender?)  Additionally, [CHILD PORNOGRAPHY/ “SEXTING” STATUTES] violates 

____________ (CLIENT)’s constitutional right to equal protection because it is the intent of the 

legislature that these statues be used to protect children such as ____________ (CLIENT).  Also, 

____________ (CLIENT) is a person similarly circumstanced as ____________ 

(COMPLAINING WITNESS) yet he has been classified as the offender while ____________ 

(COMPLAINING WITNESS) has been classified as a victim.  This violates the equal protection 

law that similarly circumstanced individuals must be treated alike.  Further, [CHILD 
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PORNOGRAPHY/ “SEXTING” STATUTES] do not pass strict judicial scrutiny as applied to 

____________ (CLIENT).  

   Respectfully submitted, 

 

    

   ______________________ 

     

   ATTORNEY FOR THE CHILD 

   [AGENCY] 

   ADDRESS 

   PHONE 

   FAX  

 

 

   

NOTICE 

 Please take notice that the foregoing motion will be heard before the Hon. 

_____________, Judge, __________ District Court, on the ____ day of  _________ 2017, at the 

hour of ______ or as soon thereafter as counsel may be heard. 

 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing motion has been served via First-

Class Mail, Postage pre-Paid, on ___________, Court Clerk for __________ County, 

(ADDRESS), to be field upon receipt, and on the office of the Hon. __________, County 

Attorney, (ADDRESS) and upon the Office of the State Attorney General, (ADDRESS), this 

_____day of __________, 2017. 

 

______________________ 

Attorney for the Child  


