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A Brave New World of Interrogation
Jurisprudence?
Sean Kevin Thompson'

I doubt that the uneasiness about electrical lie detectors would
disappear even if they were refined to place their accuracy beyond
question. Indeed, I would not be surprised if such a development
would only heighten the sense of unease and the search for
plausible legal objections.'

I. INTRODUCTION: THE FUTURE IS NOW

We are told that functional magnetic resonance imaging (fMRI) is "not
ready for use, despite optimism about its commercial potential."2 This is
probably true-it is also, in terms of legal analysis, irrelevant. Although the
development of fMRI technology is still in its relative infancy, there is no
guarantee that the law governing its use will wait for it to grow up. Thus, the
recent backlash against the initial flurry of articles, both academic and
general, on the promise and legal issues surrounding fMRI is unwarranted.
The conclusion that so many-even many of the contributors to this volume-
seem to be drawing, namely, that law, as a field, must abstain from analyzing
the legal implications of fMRI until those with more scientific expertise deem
it ready to look at, is at best wrong and, at worst, irresponsible.

The emerging conventional wisdom of disengagement is misguided for
two reasons. First, it is based on a naive view of the common law process in
general and stare decisis in particular. Historically, fundamental decisions
regarding the implications of new technologies have occurred very early in the
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State v. Lyon, 744 P.2d 231, 238 (Or. 1987) (Linde, J., concurring).
2 See Emilio Bizzi, Letter to the Editor, The Brain on the Stand, N.Y. TIMEs, Mar. 25,

2007, (Magazine) (the author organized a symposium at the American Academy of Arts and
Sciences on the use of functional M.R.I. technology to detect lying), available at
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2930b2eef6515396&ei=5070.
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life cycles of those technologies.' For example, polygraphs have been in legal
disrepute since 1923.4 This trend dates to the oft-cited, remarkably brief,
almost universally misinterpreted Frye v. United States,' which has been
erroneously read to establish a per se rule against the admissibility of evidence
obtained with a conventional lie detector.6 Similarly, the leading Supreme
Court authority addressing confessions obtained with truth serum was
decided over forty years ago, in the relative infancy of psychopharmaceuticals. 7

These technologies have evolved considerably since the courts originally
addressed them,' however, the mere existence of these opinions have tended
to foreclose fresh analyses, usually resulting in nothing more than their
uncritical invocation rather than a reasoned examination of the law and policy
issues.9

The converse is also true. Reliance on fingerprints ° and eyewitness
identifications are firmly embedded in the legal system, although,
empirically, a strong case could be made that neither is all that reliable. As
much as we would like not to admit it, once a legal system determines a
particular technology to be dubious (such as polygraphs) or helpful (such as
fingerprint analysis), such characterization is immensely difficult to unseat. 2

There is no reason to suspect this process will be different with fMRI, and, in
fact, every reason to believe it will be the same. Thus, there is great value in
getting things right from the beginning, the very beginning.

Second, the disengagement view ignores the fact that the legally salient
elements of fMRI are not subject to scientific disagreement. Said simply, the
scientific dispute is not with respect to how fMRI itself functions, and how

3 See, e.g., Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 430-31
(1984). Decided over twenty years ago, before the rise of digital copying, Sony has become
perhaps the leading case in the most technologically advanced copyright litigations, ranging
from file sharing to hard-drive-based personal video recorder technology.

4 See Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
5 Id.
6 James R. McCall, Misconceptions and Reevaluation - Polygraph Admissibility After

Rock and Daubert, 1996 U. ILL. L. REv. 363, 369, 397 (1996).
7 See Townsend v. Sain, 372 U.S. 293, 308 (1963).
8 See McCall, supra note 6, at 368 ("During the fifty years between Frye and the 1974

adoption of the Federal Rules of Evidence, the theory and practice of polygraphy changed
dramatically").

9 See, e.g., United States v. Frogge, 476 F.2d 969, 970 (5th Cir. 1970) ("[T]he rule is
well established in federal criminal cases that the results of a lie detector test are
inadmissible.").

10 See Andy Coghlan & James Randerson, How Far Should Fingerprints be Trusted?,
NEWScIENTISTS (Sept. 19, 2005) ("No one disputes that fingerprinting is a valuable and
generally reliable police tool, but despite more than a century of use, fingerprinting has never
been scientifically validated.") http://www.newscientist.com/article.ns?id=mg18725174.500
(last visited July 27, 2007).

1 See, e.g., Samuel R. Gross et al., Exonerations in the United States, 1989 through
2003, 95 J. CRIM. L. & CRIMINOLOGY 2 (2005) (noting that mistaken eyewitness
identifications was the predominant reason for exonerations for rape); G. R. Loftus & E.M.
Harley, E.M., Why It's Easier to Identify Someone Close Than Far Away, 12 PSYCHONOMIC
BULL. & REV. 43 (2005).

12 See, e.g., Michael D. Resinger & Jeffrey L. Loop, Three Card Monte, Monty Hall,
Modus Operandi and Offender Profiling: Some Lessons of Modern Cognitive Science for the
Law of Evidence, 24 CARDOZO L. Rav. 193, 195 (2002-2003) ("The law is, all thing being
equal, a profoundly conservative enterprise.").
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such functioning could compromise an individual's privacy, but, rather, as to
how effective the technology is at doing it.'" We should not have abstained
from considering the potential legal implications of DNA testing until more
reliable polymerase chain reaction testing replaced restriction fragment
length polymorphism, 4 and we should not abstain here. Yet to be resolved
details of the scientific analysis will surely inform elements of the legal one;
however, in the main, it is, as will be shown below, entirely possible to discuss
the potential privacy implications of the device at present.

The ultimate scientific conclusion may well be that fMRI is, as a
technology, untenable for the purposes at issue here, in which case all the ink
we will have spilled on the topic will have been for naught-admittedly a
problem virtually unheard-of in the always-timely, real-world-relevant world
of contemporary legal scholarship." On the other hand, if the existing
scientific literature is indeed a harbinger of an important new technology, it
will be to society's benefit that some thought have been put into its
implications before its wide scale deployment.

Moreover, to the extent that we as a society have objections to a
technology that at least possesses the potential for serious invasiveness, we
ought not to couch such objections merely in terms of technological
inadequacy. Yes, there may be problems with using an fMRI device in the
interrogation context and, obviously, if such a device proves not to be reliable,
it should not be used. 6 But limiting ourselves to the technological elements
implies that should the technology prove feasible, there would be no other
objections. Of course, as with lie detectors, it may be the case that even in the
face of significant advances in the state of the art, courts will continue to
regard the technology with too much suspicion to permit its use. In an age of
mass casualty terrorism, however, there is serious reason to question whether
such concerns will continue to preclude the use of a device that could have
intelligence value.

Thus, even though there are impediments to the wide-scale use of fMRI at
present, we must begin to examine these complex issues now. As such, in this
Article, I attempt an initial analysis of the likely treatment of fMRI under
American domestic law and, more broadly, the implications for the way in
which we treat it. I focus on the Constitutional issues potentially implicated
by the technology, particularly issues related to the Fifth Amendment's Self
Incrimination Clause 17 and the Due Process Clause." I argue existing
jurisprudence in this area is conceptually incapable of addressing fMRI,
which requires that we engage in a much more searching and fundamental

13 See Richard Robinson, fMRI Beyond the Clinic: Will It Ever Be Ready for Prime

Time?, 2 PLoS BIOLOGY el50 (2004), ("To understand the potential, and the limitations, of
fMRI, it's helpful to know how the technique works.") (emphasis added), available at
http://biology.plosjournals.org/perlserv?request=get-document&doi=10.1371//j3ournal.pbio.
0020150.

14 See generally People v. Castro, 545 N.Y.S.2d 985 (Sup. Ct. 1989).
15 Adam Liptak, When Rendering Decisions, Judges Are Finding Law Reviews

Irrelevant, N.Y. TIMES, Mar. 19, 2007, at A8.
16 See FED. R. EVID. 702; Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
17 U.S. CONST. amend. V.
is Id.
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analysis about implications physical invasions have on mental privacy.
Moreover, to the extent that incomplete scientific knowledge hinders this
analysis, it is not the underdevelopment of fMRI that is the issue but the
relationship between the physical brain and what humans regard (perhaps
wrongly) as the non-physical manifestations of the self, whether this is called
the mind, soul or conscious. Given, however, that neuroscience increasingly
indicates that the traditional view of separation between brain and mind is
erroneous, we should err on the side of caution and restrict the use of fMRI on
the basis of its unique ability to compromise involuntarily an individual's
mental privacy, rather than merely on the grounds of lack of reliability given
the state of the art.

II. fMRI UNDER THE SELF INCRIMINATION CLAUSE

Superficially, the status of fMRI under the Self Incrimination Clause
hinges on whether evidence gathered through it is more like spoken testimony
against oneself or like DNA samples, fingerprints and blood tests. If like the
former, then such- evidence would not be admissible. If like the latter, such
evidence would be. It is highly likely that fMRI's legal fate will be determined
by how apt judges regard these respective analogies. Nevertheless, although
this approach has intuitive appeal, it is wrong. Precedent in this area, and the
artificial categories this precedent supports, is of little value, as fMRI
challenges many of the fundamental presumptions made by judges in the
common law tradition regarding the relationship between the physical brain
and the mind. Attempts to force fMRI into these traditional categories, even
if such forcing happens to give us our preferred result, whatever that may be,
is both intellectually dishonest, potentially risky and ultimately unsatisfying.

Under the Self Incrimination Clause, a person may not be compelled "to
be a witness against himself.' 9 The purpose of this privilege is to prevent the
accused from "having to reveal, directly or indirectly, his knowledge of facts
relating him to the offense or from having to share his thoughts and beliefs
with the Government."" A person is a "witness" against himself when he is
"compelled to testify ... or otherwise provide the State with evidence of a
testimonial or communicative nature."2' The privilege does not, however,
prevent the suspect from being "the source of 'real or physical evidence'."
Thus, although it is settled that non-verbal conduct can fall within the scope
of the privilege,2 2 the privilege does not capture most physical tests, such as
blood tests.

To be testimonial, the communication must "explicitly or implicitly...
relate a factual assertion or disclose information."23 The protections for verbal
conduct (and its written equivalents) are quite broad. In general, "[t]here are
very few instances in which a verbal statement, either oral or written, will not

19 See Schmerber v. California, 384 U.S. 757 (1965).
20 See Doe v. United States, 487 U.S. 201 (1988).
21 Id.
22 Pennsylvania v. Muniz, 496 U.S. 582, 587 (1990).
23 Doe, 487 U.S. at 210.
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convey information or assert facts" and therefore be subject to the Clause.24

There are exceptions to this rule, but they are fairly narrow.25 Police can, for
example, compel a person to speak words in a lineup26 or write words on a
paper to create exemplars for identification.2 7 Similarly, a suspect can be
compelled to read a transcript to provide a voice exemplar, so long as the
"voice recordings were ... used solely to measure the physical properties of
the witnesses' voices, not for the testimonial or communicative content of
what was to be said."2" For example, a suspect's slurred speech is admissible
in his drunk driving trial for the purpose of showing that he lacked sufficient
muscular coordination to produce clear speech, on the grounds that requiring
the suspect to reveal the manner in which he articulated words is basically
similar to requiring him to reveal the physical properties of his voice.2 9 The
suspect is not, however, required to reveal any "personal beliefs or knowledge
of facts."3 °

Conversely, non-verbal conduct receives much less protection. The
government can compel a suspect to model clothing,3 1 stand in a lineup,32

perform actions in connection with roadside sobriety tests,33 give blood3"
provide fingerprints,3 5 be photographed, measured, or make particular
gestures.

Due to the divergent treatment of verbal (and equivalent non-verbal)
conduct and other types of evidence under the Self Incrimination Clause,
many issues with respect to fMRI can be resolved by the reference to the type
of imaging used. As the technology currently stands, two types of scanning
are relevant for investigative purposes.3  The first is scanning during
questioning to detect brain activation indicative of lying. The second is
scanning to determine whether certain regions associated with types of
memory active when the subject is shown certain images. The second type of
scanning is less will developed, although it is ultimately the more potentially
useful type of scan. For example, researchers at the University of
Pennsylvania's Institute for Strategic Analysis and Response claim to have
developed techniques that allow them determine if a subject recognizes a
picture of another human's face.3 As with lying, certain regions of the brain

24 Id. at 214.
25 Id. at 213.
26 United States v. Wade, 388 U.S. 218 (1967).
27 Gilbert v. California, 388 U.S. 263 (1967).
28 United States v. Dionisio, 410 U.S. 1 (1973).
29 Pennsylvania v. Muniz, 496 U.S. 582 (1990).
30 Id.
31 Holt, 218 U.S. at 245.
32 United States v. Wade, 388 U.S. 218 (1967).
3 Muniz, 496 U.S. at 582.
34 Schmerber, 384 U.S. at 757.
35 Id. at 760-65.
36 See Jeffrey Rosen, Roberts v. the Future, N.Y. TIMEs, Aug. 28. 2005, § 6, at 24,

available at http://www.nytimes.com/2005/08/28/magazine/28ROBERTS.html?ex=
1282881600&en=O7565b5ccd654bOc&ei=5090&partner=rssuserland&emc=rss.

37 Faye Flam, Your Brain May Soon Be Used Against You, PHILA. INQUIRER, Oct. 29,

2002, at AO1.
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"light up" on an fMRI scan when a subject sees a familiar human face s.3

Seeing a familiar face stimulates brain activity in the hippocampus, which
regulates memory and parts of the visual cortex.3 9 Thus, fMRI reveals
recognition regardless of whether the individual speaks or attempts to conceal
the recognition.4" It is, essentially, involuntary.

A suspect could defeat the first type of scanning by refusing to answer the
questions put to him. More to the point, since the first type of scanning
requires an actual statement from the scanee, it seems clear that it would fall
within the ambit of the Self Incrimination Clause.4" Traditional legal
principles could be applied to determine voluntariness, reliability and the like.
These are fairly easy questions and-given the de facto requirement of
cooperation by the suspect or detainee-not particularly interesting. A closer,
and more important, question is the status of the second type of scanning.

The second type of fMRI scan (assessing memory activation in response to
stimuli) at first appears permissible under the traditional approaches
discussed above since the device only serves to reveal the physical properties
of the subject's brain, rather than anything communicative or testimonial.
Nevertheless, if one applies a more searching analysis to the precedent, this
argument begins to breakdown. The purpose of the Self Incrimination Clause
is to "protect[] a 'private inner sanctum of individual feeling and thought and
[to proscribe] state intrusion to extract self-condemnation.' 4 2 The Clause
grows out of historical experience with quasi-judicial bodies such as the Court
of the Star Chamber and the Inquisition.43 In particular, the Clause has at its
core a concern with avoiding the "cruel trilemma."4 The cruel trilemma is the
forced choice between truth, falsity, or silence.45 Thus, without a privilege
against self-incrimination, a person could be forced to testify under oath and
either (1) admit the truth and suffer punishment, (2) lie under oath and suffer
punishment (and, in theory, additional, extrajudicial punishment, given the
generally religious nature of oaths), or (3) be held in contempt for refusing to
answer questions and be jailed. 6

It is tempting to simply look at the purpose of the rule, which obviously
should delimit its scope and guide its application, and conclude that it exists
primarily to protect an individual's inner thoughts, which in turn suggest that
fMRI is impermissible as violative of those thoughts. However, the problem

38 Id.
39 Id.
+0 Id.
41 See, e.g., Doe, 487 U.S. at 213 ("The vast majority of verbal statements thus will be

testimonial" because "[t]here are very few instances in which a verbal statement, either oral or
written, will not convey information or assert facts.").

42 United States v. Nobles, 422 U.S. 225, 233 (quoting Couch v. United States, 409 U.S.
322, 327 (1973)).

43 See Ullmann v. United States, 350 U.S. 422, 428 (1956).
+ The "actual" original justification for the privilege is subject to a great deal of

dispute, which I will not examine here. A number of different theories can be proffered to
account for its existence, however, more recent scholarship suggests that the cruel trilemma is
likely the "original American justification." See William T. Pizzi & Morris B. Hoffman, Taking
Miranda's Pulse, 58 VAND. L. REv. 813, 843 (2005).

45 See Muniz, 496 U.S. at 596.
46 Id.
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implicit in the origin of the Clause is the concern that the state is forcing the
individual into doing something. This concern is not necessarily implicated
by an fMRI scan. The subject may be restrained and forced into an fMRI
scanner, but he is not in any common sense "forced' to do anything else, as the
reactions measured are involuntary. Because the subject cannot control his
brain activity when presented with external stimuli, he is simply never put to a
choice. Rather, activation occurs involuntarily, eliminating the choices
presented in the Star Chamber scenario.

Concern over the state compromising an individual's free will by forcing
them to reveal things involuntarily is a key concern in this area, which runs
though all interrogation law. For example, a defendant's confession is
inadmissible if he has been coerced.4 7 A defendant is coerced if his "will was
overborne"48 or if his confession was not "the product of a rational intellect
and a free will."4 9 Similarly, at the international level, (outside of the prisoner
of war context where interrogation rules are very strict, preventing all
coercion of any type°), the law actually will countenance some level of
physical coercion-just not a level that will result in the individuals will being
overborne." Thus, it is not pain per se that is the issue but rather the affect
pain has on the individual's ability to take a decision about speaking that is
the key element in coercion analysis.5 2 These same concerns are reflected in
the distinction between physical and communicative evidence. For example,
with respect to compelled handwriting samples, although the government can
compel the creation of such an exemplar, the government cannot then use the
content of the words written as evidence. 3

Furthermore, if we are to maintain the categories the common law
suggests, evidence obtained with fMRI scanning is physical evidence. As
such, it should be outside the rule regardless of the policy implications. FMRI
does not "read the suspect's mind" in any sense that a layman would
recognize. It simply detects certain physical changes that that are indicative
of mental processes.54 Clearly, any number of physical manifestations of
thoughts are admissible, such as testimony that a killer looked angry or
appeared calm. Breaking those statements down to their constitute elements,

47 See, e.g., Kastigar v. United States, 406 U.S. 441, 461 (1972).
48 Reck v. Pate, 367 U.S. 433, 440 (1961).
49 Blackburn v. Alabama, 361 U.S. 199, 208 (1960).
50 Geneva Convention Relative to the Treatment of Prisoners of War art. 17, Aug. 12,

1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 (providing that "Enjo physical or mental torture, nor any
other form of coercion, may be inflicted on prisoners of war to secure from them information
of any kind whatever.").

51 See, e.g., Ireland v. United Kingdom, 2 Eur. Ct. H.R. (ser. A) 25, 106-08 (1978)
(noting that the difference in pain intensity was the primary distinction between different
violations of international law).

52 See DEP'T OF THE ARMY, FIELD MANUAL 34-52: INTELLIGENCE INTERROGATION 1-8

(1992) (noting that coercion revolve[s] around eliminating the source's free will). FIELD

MANUAL 2-22.3: HUMAN INTELLIGENCE COLLECTOR OPERATIONS, a revised interrogation
manual apparently designed to allow for the use of enhanced interrogation techniques, has
made this manual obsolete. See DEP'T OF THE ARMY, FIELD MANUAL 2-22.3: HUMAN

INTELLIGENCE COLLECTOR OPERATIONS (2006).
53 See Doe v. United States, 487 U.S. 201, 210 (1988).
5 See Peter A. Bandettini & Leslie G. Ungerleider, From Neuron to BOLD: New

Connections, 4 NATURE: NEUROSCIENCE 864, 864 (2001).
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what witnesses are trying to convey is that the subject they were observing
exhibited certain physical characteristics that generally correlate with certain
moods, emotions and thoughts. The same is essentially true of fMRI, albeit
that the physical characteristics the scanner "observes" are imperceptible to
the average observer.

Courts have faced a somewhat similar version of this problem before, with
lie detectors. In the lie detector context, the Supreme Court has expressed, at
least in dicta, skepticism towards procedures "seemingly directed to obtain
'physical evidence,' . . . [that] may actually be directed to eliciting responses
which are essentially testimonial.""5 As such, the Court noted that compelling
an individual to submit to tests that could "determine his guilt or innocence
on the basis of physiological responses, whether willed or not, is to evoke the
spirit and history of the Fifth Amendment."56 This dicta may itself resolve the
issue of fMRI's status under the Self Incrimination Clause, as some have very
reasonably suggested.57 There are, however, a number of reasons to be much
less sanguine regarding whether a cite to Schmerber will, or should, resolve
this issue.

First, Justice Brennan's opinion in Schmerber is forty years old. This is
not itself an indictment of the legal reasoning, but it is worth noting the
historical context. Schmerber-which, it should also be noted states not one
page earlier that the "privilege [against self-incrimination] has never been
given the full scope which the values it helps to protect suggest""- came at
the arguable zenith of the expansion of the rights of the accused and the right
to privacy. 9  Notably, Brennan himself thought that the issue of self-
incrimination was bound up with these other issues.6" Now, however, we are
living during the likely nadir of those judicial philosophies, with the
repudiation of the right to privacy an increasingly common legal view,
particularly among the lay-right. Moreover, with respect to the rights of those
detained for reasons of national security-the very people most likely to be
subject to fMRI scanning-we are clearly in an even worse position.

Second, the Schmerber dicta's invocation of the "spirit" and "history" of the
privilege casts serious doubt on its continued persuasiveness., Since
Schmerber, invocations of the "spirit" of Constitutional protections have fallen
wildly out of favor as authority. Moreover, although recourse to history may
now be in vogue as a method of constitutional interpretation, the history of
the Self Incrimination Clause probably does not support the Court's position
in Schmerber. At the time Schmerber was written, most legal thinkers

55 Schmerber v. California, 384 U.S. 757, 765 (1965).
56 Id.
57 See Michael S. Pardo, Neuroscience Evidence, Legal Culture, and Criminal

Procedure 45 (June 21, 2006), (unpublished working paper, on file with Social Science
Research Network Electronic Paper Collection), available at http://ssrn.com/
abstract=910958.

58 Schmerber, 384 U.S. at 763.
59 The Warren Court's "revolution" in the realm of civil rights and civil liberties quite

likely peaked at the close of Warren's term and began a rapid decline immediately thereafter.
See, e.g., Mark Tushnet, Observations on the New Revolution in Constitutional Criminal
Procedure, 94 GEo. L.J. 1627, 1628 (2006).

60 Andresen v. Maryland, 427 U.S. 463, 485 (1976) (Brennan, J., dissenting).
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understood the history of the privilege in ways that have been undermined by
more recent legal scholarship. For example, two years after Schmerber was
decided, Leonard Levy published his "classic work" on the history of the
privilege, Origins of the Fifth Amendment, which represented the
authoritative statement of Schmerber-era legal thinkers' views regarding the
history of the privilege.6 ' In it, Levy argued that the modern privilege had an
extensive pedigree, dating back to the early modern period of British history.62

Moreover, he argued that the privilege had a stable meaning throughout this
period, a meaning consistent with the expansive contemporary understanding
of the doctrine.63 More recent scholarship, however, has cast doubt on the
content of the privilege throughout its early history and-crucially given
current jurisprudential concerns-its content at the time of the Founding.6"

Although the extent to which the privilege operated in a form at all
recognizable in modern terms in the Colonies is debatable, it is clear that the
privilege as presently understood was not incorporated into British law until
1847.65 Thus, perhaps the best that can be said about the Founder's intentions
regarding the language in the Constitution is that it was put in place to
disallow "incriminating interrogation under oath, torture, and other forms of
coercive interrogation such as threats of future punishment and leniency."66
This view also seems to comport with the invocations of the Star Chamber and
the Inquisition, which the privilege was supposedly introduced to avoid, as
methods used in those situations would tend toward the extreme end of the
"enhanced" interrogation technique spectrum. This is not to argue that the
privilege should be curtailed so that it resembles its 18th century counterpart
but rather to suggest that there is no reason to believe that the history of the
privilege actually does support limiting use of fMRI, as Schmerber suggests.

Third, and most fundamentally, although Schmerber does indicate that
the traditional distinction between communicative and physical evidence
seems to lead to the wrong result (or at least the wrong result in light of what
we regard the privilege as now protecting) with respect to lie detectors and, by
extension, fMRI scanners, this does not change the fact that the great weight
of authority applies the distinction between communicative and physical
evidence to resolve this issue. Such an application of these precedents could
be considered formalistic, however, the point remains. In light of the
jurisprudence, it is hard to avoid the characterization that an fMRI scanner is
acquiring physical evidence because that is, in fact, what it is doing. And to
the extent that the average American views fMRI as engaged in nothing more
than physical information gathering, i.e. to the extent fMRI is nothing more
than a technologically advanced lie detector, its use, assuming reliability is
established, is likely to be viewed as non-issue.

61 LEONARD W. LEVY, ORIGINS OF THE FIFTH AMENDMENT (1968).
62 Id.
63 Id.
64 See, e.g., R.H. HELMHOLZ, ET. AL., THE PRIVILEGE AGAINST SELF-INCRIMINATION:

ITS ORIGINS AND DEVELOPMENT (1997).
65 See Regina v. Edmund Garbett, 169 Eng. Rep. 227, 235 (1847).
66 See David J. Bodenhamer, Book Review, 42 AM. J. LEGAL HIST. 419, 420 (1998);

Albert W. Alschuler, A Peculiar Privilege in Historical Perspective, in THE PRIVILEGE AGAINST

SELF-INCRIMINATION: ITS ORIGINS AND DEVELOPMENT 184 (1997).
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Nevertheless, although the communicative/physical distinction continues
to have intuitive appeal, there remains a sense, as the Schmerber dicta
indicates, that the separation of the physical and the communicative is not so
clean as the law may suggest. In this vein, a great deal of effort has been
expended in an attempt to reconcile the Court's inconsistent holdings on the
communicative/physical distinction and proffer a unified theory to explain
this area of law.6 7 Some of these efforts are more convincing than others, but
it is debatable whether the game is worth the candle.

Rather than artificially reconciling a series of somewhat obviously
anomalous cases, it might, at this point, be better to focus on the fundamental
problem. The issue is not so much that the Court went off the rails when it
originated the communicative/physical dichotomy but, rather, that the
implicit assumption of mind-body dualism, which underlies this thinking, is
dated and, most likely, no longer tenable. FMRI brings this problem in much
higher relief than any other technology before it and, as such, should prompt a
reassessment of the common law's jurisprudential approach in this (and
other) areas, rather than an effort to shoehorn the technology into clearly
outmoded categories.

III. SUBSTANTIVE DUE PROCESS

The more interesting, and more immediately important, Constitutional
limitation on the use of fMRI is the Substantive Due Process Clause of the
Fifth Amendment. Practically, the Due Process Clause will likely be the
relevant inquiry with respect to fMRI, at least in the near-term, as it is likely
that fMRI, to the extent it is used at all, will be used in the national security
context, given its cost and difficulty with deployment.6 8 It does not appear,
however, that the government plans on bringing detainees held for national
security reasons to trial or, at least, a trial where traditional common law rules
of evidence and procedure would apply.69 This has the practical effect of

67 See generally Ronald J. Allen and M. Kristen Mace, The Self-Incrimination Clause

Explained and its Future Predicted, 94 J. CRIM. L. & CRIMINOLOGY 243 (2004) (exploring the
relationship between the Court's decisions in United States v. Hubbell and Fisher v. United
States), David Dolinko, Is There a Rationale for the Privilege Against Self- Incrimination?, 33
UCLA L. Rev. 1063 (1986) (arguing that "neither appeal to the goals of the criminal justice
system nor invocation of broad notions of human rights can justify the privilege against self-
incrimination"); Donald A. Dripps, Foreword: Against Police Interrogation-And the Privilege
Against Self-Incrimination, 78 J. CRIM. L. & CRIMINOLOGY 699, 711-18 (1988); Henry J.
Friendly, The Fifth Amendment Tomorrow: The Case for Constitutional Change, 37 U. CIN. L.
REV. 671 (1968).

68 See David A. Hoffman, The Best Puffery Article Ever, 91 IOWA L. REV. 1395, 1417
(2006).

69 See, e.g., Detention, Treatment, and Trial of Certain Non-Citizens in the War Against
Terrorism, 66 Fed. Reg. 57,833 (Nov. 16, 2001) ("Given the danger to the safety of the United
States and the nature of international terrorism . . . I [the President] find .. .that it is not
practicable to apply in military commissions under this order the principles of law and the
rules of evidence generally recognized in the trial of criminal cases in the United States district
courts"). Courts-Martial must be conducted according to the Military Rules of Evidence.
Exec. Order No. 12,473, 49 Fed. Reg. 17,152 (Apr. 23, 1984). Subject to some statutory
restrictions, however, see 10 U.S.C. § 836, the President may establish procedural and
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rendering the Self Incrimination Clause issue moot because, in Chavez v.
Martinez,7 0 the Supreme Court held that it was a "trial right." This means that
unless the government seeks to introduce the accused's statement at trial,
there can be no violation of the Self Incrimination Clause. The question of
whether other rights might also be trial rights was left open by the Court in
Chavez, however, there is strong reason to believe that the protections of the
Due Process are, in fact, applicable outside of the trial context. Moreover,
because of the way in which the United States has ratified various
international treaties since World War II, the Due Process Clause is key to an
analysis of the rights of those detained by the U.S., to the extent those
detainees are entitled to such treaty protections. Since this is the class of
person most likely to be subject to an fMRI scan, this brings the Due Process
issue to the fore.

The Due Process analysis of this issue is complicated and uncertain,
largely because the relevant standard of analysis in this area, "the ne plus
ultra, the Napoleon Brandy, the Mahatma Ghandi, the Celophane of
subjectivity, th' ol' 'shocks-the-conscience' test,"' is highly problematic. The
"shocks the conscience" test appears to have originated in contract law.72

Under the test, government action is a violation of substantive due process if
it "shocks the conscience." Anything beyond this most basic statement
becomes highly controversial.73 This is because the test serves as a backstop
against the most egregious government conduct,74 which almost necessitates it
provide a fuzzy-line rule. Not only because such behavior is rare but also
because it is extreme, it would be difficult to categorize it into a neatly drawn
multi-factor test that could be dispassionately applied by a disinterested
judge. On the other hand, the test's weaknesses are quite real, in particular its
subjectivity. Moreover, given the events of the last six years, it is debatable
what many Americans still regard as shocking behavior. 7

Furthermore, the test has been rarely used and, as a result, there is a
relative lack authority (of any type) interpreting it. What does exist is not of
particularly great clarity. For example, although it is settled that it is the
"contemporary" conscience that must be shocked, 76 it is unclear precisely

evidentiary rules that he deems appropriate in trials by military commission. In re Yamashita,
327 U.S. 1, 18 (1946).

70 538 U.S. 760, 770 (2003).
71 See County of Sacramento v. Lewis, 523 U.S. 833, 861 (1998) (Scalia, J., concurring).
72 See, e.g., Coles v. Trecothlike, (1804) 32 Eng. Reprint 592 597 (K.B.) ("Unless the

inadequacy of price is such that it shocks the conscience and amounts in itself as conclusive
evidence of fraud in the transaction, it is not sufficient ground for refusing specific
performance.").

73 And, indeed, the Court has, at times, enunciated a wide array of standards
("arbitrary and irrational", "conscience-shocking", "fundamentally unfair and unjust",
"particularly harsh or oppressive" and "arbitrary in the constitutional sense") which it appears
to regard as signifying the same legal test.

74 Lewis, 523 U.S. at 846.
75 See, e.g., Dean Barnett, FAQ-Torture!, HUGH HEWITT: A BLOG OF TOWNHALL.COM,

Sept. 29, 2006, http://hughhewitt.townhall.com/g/423cO41f-0328-4f23-a9cl-86a4ebc6cfea
("When it comes to high value targets in the war on terror, wannabe evil-doers who possess or
might possess important information, I support any measures necessary to extract that
information.").

76 Lewis, 523 U.S. at 847.
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whose conscience is at issue, whether it be the judge, the "whole community
sense of 'decency and fairness' that has been woven by common experience
into the fabric of acceptable conduct"17 or justice in general.

One element of the test has become particularly salient since Chavez. In
Lewis, the Court noted the conduct "most likely to rise to the conscience
shocking level" is the "conduct intended to injure in some way unjustifiable by
any government interest."7 s Justice Thomas' opinion in Chavez takes a very
expansive reading of this factor. In Chavez, Justice Thomas argued that the
government interest at stake (the need to investigate police misconduct),
justified the police's extreme behavior. Somewhat ironically, however, the
police misconduct at issue was the police shooting of the plaintiff himself.
Moreover, Justice Thomas' opinion seems to suggest that as long as there as
any governmental interest at stake, the behavior is not conscience shocking.
There is something to be said for consideration of the interest at stakes when
assessing whether behavior is shocking, as that context is often important.
Indeed, it is more shocking to have random government violence against
individuals than purposefully directed violence, in the same way that a
random murder is more shocking than a crime with a clear motive.

But Justice Thomas sets the bar very low. Happily, there does not seem to
be much random violence by government agents toward individuals in the
United States, if only because, ultimately, why would there be? Random
sadism, however, might not be the optimal place to draw the line as to what
we regard as conduct that is beyond the pale in American society. In fact, the
better argument is for reducing considerations of government interest in this
analysis. We should expect a relatively small number of people who would
actually resort, without some reason they regarded as important, to intense
levels of violence, and, even if there were, it is unlikely that the government is
employing a disproportionate number of them. Thus, if a government agent
has reached the point of deploying extreme tactics against an individual-
tactics that one would begin to regard as conscience shocking-it is quite
likely that there will always be a somewhat weighty government interest
involved, simply because little else would cause the agent to turn to such
tactics. 79 As such, Justice Thomas' formulation has the affect of eviscerating
the doctrine, which cannot be the proper judicial result. Rather the Court's
statement that "conduct intended to injure in some way unjustifiable by any
government interest" simply provides an example of an easily decided case,
rather than the basis of the entire shocks the conscience jurisprudence.

Assuming, however, that the test remains viable even after the Court's
questionably reasoned opinion in Chavez, and government interest plays
some-rather than a determinative-role in assessing the legality of fMRI, the
analysis of the use of fMRI will hinge on two issues. A close examination of
the decisions in this area reveals that the Court is primarily concerned with
two factors in its analysis of whether governmental action shocks the

77 Breithaupt v. Abram, 352 U.S. 432, 436 (1957).
78 Lewis, 523 U.S. at 849.
79 Obviously there will be simple cases of rage or entirely irrational deployments of

extreme tactics, but those would continue to be captured under even Justice Thomas's
formulation of the test.
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conscience, although these concerns tend to be implicit.8 0 The first factor is
the type of invasion implicated by the government's conduct, specifically how
inherently invasive the conduct (whether it be stomach-pumping, blood-
testing or the like) is itself, a priori."1 The second factor relates to the actual
coercion used by the government to effect the invasion in the particular case. 2

For example, the government agent could engage in conduct that itself is
not particularly invasive, such as a blood test, but the government agents
could effect the invasion using particularly violent means, such as beating the
subject into submission to allow medical personnel to draw the blood," which
would shock the conscience. Thus, in the Court's examination of the police's
involuntary stomach pumping in Rochin v. California,s" although the Court
appeared willing to countenance the stomach-pumping itself, it was
concerned about the level of force the police used to effect the pumping. 5 It is
likely that the result would have been different in Rochin if the stomach-
pumping proceeded in a calmer, more clinical environment.8 6

Thus, analyzing fMRI in light of the shocks the conscience test is even
more difficult than it might seem because, a priori, it is difficult to determine
how government agents would effect the subject's presence and immobility in
the scanner. Particularly because of its origins as a medical procedure, a
strongly clinical feel pervades fMRI. Moreover, unlike, say, stomach-
pumping, its use would generally be much less time-sensitive as, unlike the
contents of a stomach, the evidence fMRI gathers is not subject to the same
type of rapid degradation. Therefore, there is strong reason to believe that the
behavior of the government's agents to effect an fMRI scan will be much less
conscience shocking than the behavior that attends most other personal
invasions.

As such, the key element of this analysis is the first, the inherent
invasiveness of the invasion itself. On this count, the law provides no clear
answer with respect to the fMRI scanner, as it is not clear whether such
scanning infringes upon a "fundamental liberty interest." 7 A fundamental
liberty interest must be "deeply rooted in this Nation's history and tradition"
and "implicit in the concept of ordered liberty."8 Although there is a strong
argument to be made that unwanted extractions from the mind would
implicate a fundamental liberty interest, the Court has never so held. Thus,
much as with the Self Incrimination Clause, the ultimate issue turns on a
fundamental assessment of the invasiveness of fMRI, rather than a formalistic
application a existing precedent.

80 See Breithaupt, 352 U.S. at 441 (Warren, C.J., dissenting).
81 Id.

82 Id.

83 Cf. Breithaupt, 352 U.S. at 436.
84 342 U.S. 165 (1952).
85 Id.
86 See, e.g., Breithaupt, 352 U.S. at 436-38 (allowing an involuntary blood test on an

unconscious suspect in a clinical environment).
67 See Chavez v. Martinez, 538 U.S. 760, 775 (2003) (citing Washington v. Glucksberg,

521 U.S. 702, 721 (1997)).
88 Id.
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Such an assessment is especially challenging in this context because of the
test's subjective nature. Subjectivity is, of course, itself a problem, however, it
is particularly an issue when the conventional wisdom that informs an
analysis is wrong, or at least questionable. Here, the level of shock is
dependent upon an individual's understanding of the complex nature of the
relationship between the physical brain and the mind. To the extent an
individual views these two things as distinct, then fMRI appears to be a
completely benign process, similar to a blood test. On the other hand, there is
reason to believe that the true implication of fMRI is much harder to assess.

IV. REASSESSING INTERROGATION JURISPRUDENCE

The Self Incrimination Clause and Due Process Clause issues are more
closely connected then they might at first appear. As we have seen, the Due
Process issues ultimately resolves to an assessment of how fundamental a
liberty interest an unwanted collecting of information about brain processes is
and, in turn, how conscience shocking the invasion of such interest would be.
If such a right were deeply rooted in the Nation's history and tradition, those
roots would quite likely be found in the Fifth Amendment context.
Nevertheless, as we have seen, those roots are less clear than one might
except, given the high value this country, and the common law generally,
places on personal freedom in general and freedom of thought in particular.
Similarly, with respect to the Self Incrimination Clause, although the current
approach, with its strong dichotomy between physical and communicative
evidence, seems to suggest that fMRI, as a tool that collects physical evidence,
is benign, this same tradition ultimately acknowledges that the physical and
the mental cannot be so cleanly seperated.

Yet, it is difficult to find much affirmative support for "cognitive liberty." 9

More likely, however, the roots for which we are looking are largely absent
from the common law because the problem simply has not arisen. Courts
have never had to be concerned with the issue of unwanted extraction from
the mind because such extraction was not possible. Indeed, considering the
heavy component of mind-body dualism in the common law, it is unsurprising
that this issue does not, in fact, have strong explicit roots because such
extractions were unthinkable. Thus, the lack of such explicit concern with this
problem is not indicative of a lack of concern with these issues. Precisely the
opposite is true. Concern with these issues is so basic in the system that they
are, in fact, unspoken. This makes these assumptions more rather than less
important.

The communicative/physical distinction, and the assumption of mind-
body dualism that underlies it, continues to be persuasive because it appeals
to fundamental and deeply held Western psychosocial, religious and
philosophical notions. We, as Americans, are essentially indifferent to the
notion of people's blood and the like being used against them partly because
of the reasons the Court has traditionally cited-in particular the fact that

89 See Center for Cognitive Liberty & Ethics, Brain Fingerprinting Criticism,
http://www.cognitiveliberty.org/issues/mentalsurveillance.htm (last visited July 27, 2007).
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having blood drawn is a universal American experience-but more so because
we simply have less concern over physical violations of individual rights. 90 We
as a society are more deeply concerned about protecting an individual's "self'
or "consciousness" from state interference.

Moreover, the implications of the more advanced abilities of fMRI
scanner are not readily apparent because they do not approximate the "mind-
reading" device of popular imagination, which would somehow directly access
what we regard as the "mind" not just the physical brain. The average person,
to the extent they have any view at all, views their consciousness as,
essentially, a computer that accesses memories stored in some central memory
depot and plays sensory inputs on an internal screen for the mind's viewing.91

Thus, if you were to ask the average American what a truly disturbing mind
reading device would entail, the response would likely be a device that could
somehow directly access this memory storage depot or could take this movie
of sensory inputs playing on the screen in one's head and project them
externally, rather like Dumbledore's pensieve. 92 FMRI appears benign in
comparison.

Thus, that the Orwellian overtones of fMRI are not more readily and
widely perceived is a function of this persistence of mind-body dualism
amongst the judiciary and the general public. It is premised on the notion
that physical, man-made tools cannot provide us with access to the
individual's consciousness because it exists on some other, non-physical,
inaccessible and ineffable realm. But it probably doesn't. If recent advances
in neuroscience have had any effect on the law, it has been in challenging the
conventional Western account of mind body dualism in favor of a more
unified approach that holds that the brain and the mind are one in the same.9

When viewed in this light, fMRI becomes much more disturbing. No longer is
it properly viewed as accessing a physical correlate of mind activity but rather
as accessing the very thing producing that activity-in essence accessing the
mind because it is accessing the brain.

Nevertheless, although developments in neuroscience may have cast
serious doubt on the continued viability of mind body dualism, neither science
nor philosophy have yet to develop a coherent account of the relationship
between the body and the mind or, more basically, an account of
consciousness. 94 It is, moreover, unclear whether an answer to a question so
fundamental is even in the offing.95 There is a serious lack of scientific

go Breithaupt, 352 U.S. at 436.
91 See Francis Crick & Christof Koch, The Problem of Consciousness, ScI. AM., Sept.

1992, at 153, 153-59; see also Gerald D. Fischbach, Mind and Brain, Sci. AM., Sept. 1992, at
48, 48 (describing the mind as "a collection of mental processes").

92 See J.K. ROWLING, HARRY POTTER AND THE GOBLET OF FIRE (2000).
93 See, e.g., Steven Goldberg, Gene Patents and the Death of Dualism, 5 S. CAL.

INTERDISC. L.J. 25, 36 (1996).
94 See I think, therefore I am, I think: Consciousness Awaits its Einstein, THE

ECONOMIST: A SURVEY OF THE BRAIN, Dec. 23, 2006, at 11 (noting that "consciousness ... is
the most elusive concept in biology), available at http://www.ljseek.com/the-economist-on-
the-brain-and-neuroscience_188950292.html~brain5.

95 See George R. Wright, Death Penalty and the Way We Think Now, 33 Loy. L.A. L.
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knowledge that should give us pause about fMRI. It is not that fMRI itself is
poorly understood, but rather that we do not have a firm understanding of
mind, body and the relationship of those things to human consciousness. This
is to say we do not even have a basic understanding of the very things we
propose to use fMRI to gather information on.

This uncertainty clearly presents a problem in the technical determination
of just how invasive fMRI is. If, more broadly, the Substantive Due Process
analysis of fMRI is dependent upon on society's general sense of fMRI's
invasiveness, indecency or whatever else contributes to the shocking of a
conscience, the fact that such lack of shock is be predicated upon widespread
ignorance of correct relationship between the physical brain and the "mind"
suggests that we should more closely examine whether people ought to be
shocked by this technology, rather than whether they in fact are. In other
words, if, as is likely the case, people tend to not be concerned about the
potential invasiveness of fMRI simply because they possess an outmoded
understanding of the relationship between the brain and the mind, then we
should discount their lack of shock. To the extent advances in science confirm
that brain and mind are more intertwined than generally believed, it is that
trend which should inform our analysis.

The American legal experience with the lie detector can serve as a helpful
analog. As lie detector jurisprudence developed, courts opted for the easy
solution, relying on a dated assessment of the questionable technological
viability of the lie detector to dismiss its potential usefulness, rather than
addressing the harder, deeper questions about such test's ability to
compromise an individual's free will. Although these issues with respect to
the polygraph have been generally ignored by courts, the polygraph
admissibility debates may prove instructive. In State v. Lyon,96 the Oregon
Supreme Court, which had previously held unstipulated polygraph tests to be
inadmissible because of reliability, applied the same reasoning, finding that
unreliability would continue to be a determinative concern even with
stipulated polygraph exams.97 The remarkable element of the decision,
however, was Justice Linde's concurring opinion, which argued that even if
the polygraph were scientifically reliable, he would refuse to admit the test
results into evidence.9" Citing some of the most interesting but least read
articles on polygraph admissibility issues,9 9 Linde argued that polygraph
testing compromised the "fundamental tenets about human personhood."' °

As such, admitting polygraph evidence would "diminish[] common
community" by compromising the "theory underlying our legal and social

knowing enough about how the brain functions, in psycho-chemical terms. For it seems clear
that more knowledge of the same kind that neuroscience currently offers could not-in
principle could not-shed any further light on the fundamental problem that consciousness
raises.").

96 744 P.2d 231 (Or. 1987).
97 Id.
98 See id. at 238.
99 See Henry J. Kaganiec, Lie Detector Tests and "Freedom of the Will" in Germany, 51

Nw. U. L. Rav. 446 (1956); Helen Silving, Testing of the Unconscious in Criminal Cases, 69
HARv. L. REv. 683 (1956).

100 See Lyon, 744 P.2d at 240.
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institutions." 1 ' Part of Linde's concern was that the use of polygraphs would
compromise the sanctity-or perhaps the show-of the trial itself, and that the
trial was a fundamental element of the common law system to which it was
worth holding on." 2 In addition, however, the more serious of Linde's
arguments is that the use of the polygraph had the potential to dehumanize
parties and witnesses, treating them or as "electrochemical systems to be
certified as truthful or mendacious by a machine."0 3

Linde may, as some have suggested, 0 4 overstated his case with respect to
the polygraph, especially given the inherently voluntary nature of a polygraph
exam. His concerns, however, speak directly to fMRI. Rather than an overly
formalistic debate over whether fMRI can be shoehorned into the classical
categories of Fifth Amendment analysis, the result of which would heavily
inform an analysis of whether fMRI would shock the conscience, the issue
should be the extent to which we, as a society, believe that this type of
procedure compromises individual privacy and liberty in a manner and to an
extent with which we are comfortable, especially in light of the increasing
evidence that the physical brain and the mind are one in the same.

I would suggest that fMRI, as it is employed to involuntary extract
readings from unwilling subjects, is a procedure that, at this point at least,
appears contrary to the common law tradition and the fundamental concerns
of Western polities. Although fMRI could be cast an innocuous device that
passively collects information about certain physical characteristics, the
reality, in light of contemporary neuroscience's understandings of the brain
and of consciousness, is that it comes closer to 'reading minds' than any other
conceivable device. To the extent consciousness has some physical
manifestations, the most feasible mind reader will be a device that measures
those physical manifestations. That alone would be problematic. However, to
the (more likely) extent that consciousness not only has correlative physical
manifestations but, rather, is-to some extent-those physical reactions, fMRI
appears to be a much more invasive technology that no court should
countenance. As we wait for the science to better understand the relationship
between brain and mind, it would be good to avoid an early mistake, such as
Frye. Indeed, the stakes are higher here. Whereas Frye precluded the use of
the polygraph, the much more likely result here, given the age in which we
live, is fMRI entering widespread use before its implications can be fully, and
widely, understood.
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