
THE MYTH OF THE 
KNOWING, 
VOLUNTARY AND 
INTELLIGENT WAIVER

**Putting the toothpaste 
back in the tube

NO 
WAY!



OVERVIEW OF DISCUSSION
1)PRE-EXISTING CONDITIONS

WHAT DO WE KNOW ABOUT THE YOUTH?

2)CUSTODY CONCERNS

GENERAL CIRCUMSTANCES FROM THE 
MOMENT THE YOUTH BECAME A SUSPECT TO 
THE POINT HE/SHE IS GOING TO BE MIRANDIZED

3)MIRANDA

HOW WAS THIS ACCOMPLISHED

4)POLICE CONDUCT

HOW DID THEY HANDLE THEMSELVES

5)STATUTES TO CONSIDER



PRE-EXISTING CONDITIONS 
THAT MIGHT EFFECT THE 
VALIDITY OF A WAIVER 



1)EDUCATION LEVEL/COGNITIVE 
FUNCTIONING

What is the youth’s level of education? 

Is the youth in Spec Ed?

What is the youth’s literacy level?

What is the youth’s IQ?

What does the youth’s education history tell us about the 
youth’s level of comprehension?

What educational specialist would be in the best position to 
testify re any cognitive limitations? Get Releases!



2) Medical History
Medical conditions?

Medications? If so;

Dosage?

Last time taken?

Possible side effects?

Could medical condition impair his thought process?

Did youth ask for (and have refused) any medical attention?

Obtain medical releases



3) MENTAL HEALTH HISTORY

Does the youth have a psychiatric diagnosis?

Has the youth been treated by a mental health 
clinician?

Has the youth ever been referred for treatment?

Has the youth been prescribed any psychotropic or 
neuroleptic medication? If so, had the youth 
taken the prescribed dosage prior to or at arrest?



3) MENTAL HEALTH HISTORY CONT.

Prior to or at time of arrest, was the 
youth’s thought process influenced by 
mental illness?

Identify the mental health professionals 
in the best position to testify re youth’s 
mental illness and medication.

Obtain releases for records



4) FAMILY HISTORY

History of mental illness in the youth’s family?

History of any other kind of illness or disability in the 
youth’s family that might influence the youth’s mental 
state or level of functioning?

History of trauma (eg. domestic violence) in the youth’s 
family history? If so, how might that have affected the 
youth’s mental state at the time of waiver/questioning?

How was the youth disciplined growing up?



5)CRIMINAL/JUVENILE HISTORY

History with regard to arrests, charges and convictions?

Has the youth, anyone in his family, or anyone else he knows ever 
before been questioned by the police? If so, get details.

If it was the youth himself how did he/she respond? How long was 
the youth questioned for and what was the result?

Has the youth previously ever either waived the right to remain silent 
or asserted any constitutional rights?

Anything in the youth’s past that would generate fear of the police? 

Same question as to the youth’s family and friends; what might he 
have absorbed from their experience?



6) CONDITION UPON FIRST POLICE 
CONTACT

Review the youth’s activities in the hours before contact and 
questioning;

a) Illness?

b) Injury/need of medical attention?

c) Emotional distress?

d)When had the youth last slept or eaten?

e) Recent drug or alcohol consumption?



CUSTODY??



1) YOUTH’S STATUS
J.D.B. and the Reasonable Adolescent standard

If a reasonable adolescent would have believed 
he/she was in custody, then the 5th Amendment 
applies;

defeats a claim by the state that the youth was 
not in custody and Miranda warnings were not 
necessary

same facts relied upon to demonstrate the 
youth’s reasonable belief that he/she was in 
custody can be used to demonstrate the 
coercive nature of that custody and the 
pressure it might bring on that youth to waive



1)YOUTH’S STATUS, CONTINUED
Who made contact with the youth first?

Who was the first to speak to the youth?

What was said to the youth?

What was the nature of the initial conversation?

Who was present?

Anyone in a position of authority?

Where did this take place?

Was the youth’s movement restricted in any way?

Was the youth free to go or prevented from leaving?



1)YOUTH’S STATUS, CONTINUED

How long did the questioning or conversation last?

How long was the youth “detained” for?

How does the information obtained in the first section here 
influence the youth’s perception of custody?

Consider the youth’s age on the continuum of adolescence 
and how that would impact the youth’s perception and 
reasonable beliefs.

**Also consider the questions and factors in the 
ensuing section. 



2) YOUTH’S CUSTODY STATUS

Was the youth ever handcuffed?

How was the youth brought to the precinct?

What conversations took place between the youth and the 
police when the youth was taken to where he/she was 
held? 

Once at precinct, was the youth told he/she was free to go?

Did the youth ever ask to leave? If so, what was he/she told?

Did the youth have an opportunity to use the facilities, get 
something to drink, get something to eat?

Describe the room in which the youth was held.



2)YOUTH’S CUSTODY STATUS, 
CONTINUED

Was the door to the room left open or closed while 
the youth was there?

How were police positioned in the room?

Was the youth left alone in the room at all? If so, for 
how long?

Did the youth have an opportunity to observe 
anyone else being “held” there?

If so, did the youth speak to that person?



3) PRE-MIRANDA EXCHANGE 
Review the details of any conversation with or in the 

presence of the youth PRE Miranda;

Was the youth asked questions about the case?

Was the youth told the reason for the “arrest”?

Did the police talk directly to the youth about the 
case?

Was there an exchange amongst police or between 
police and anyone else about the case in the youth’s 
presence? 

Was there any discussion of possible charges and/or 
penalties?



3)PRE-MIRANDA EXCHANGE, 
CONTINUED

Did police talk about the incident at all?

If “informally” questioning youth, what tone did the police use?

Did the police ask the youth in general terms about such incidents and 
what should be done and who should be punished?

Did the police ask the youth about ever fantasizing about the commission 
of a crime?

If they spoke, did they make it clear he needn’t answer?

Did the police discuss with the youth probable outcomes and alternatives 
for one charged with “this” type of offense?

If they spoke, how long did this go on for?



3)PRE-MIRANDA EXCHANGE, 
CONTINUED

Did the police tell the youth what they believed the youth had 
done?

Did the police discuss the evidence they had against the 
youth and comment on the purported strength of that 
evidence?

Did the police discuss the possible advantages of 
cooperating? Describe. 

What was the tone of these statements?



4)OPPORTUNITIES FOR 
COMMUNICATION

Did the youth have an opportunity to communicate with 
family or friends while waiting?

Is there any evidence that family or friends tried to 
communicate with the youth but were prevented from 
doing so?

What attempts, if any, were made to procure the presence of 
a parent or guardian?

What, if anything, was communicated to the youth about the 
right or opportunity to speak with friends or family while 

being held?



MIRANDA WARNINGS



1)PRESENCE OF A PARENT OR ADULT

Some jurisdictions purport to require the presence of a 
parent or guardian for a valid waiver; for example

 NewYork FCA Sec 305.2(7)

 Connecticut C.G.S.A. Sec 46b-137(a)

 Iowa I.C.A. Sec 232.11(1)(a) and (2)

 Kansas K.S.A. Sec 38-2333(a)

 Utah Utah R. juv. P. Rule 26(e)

 Montana MCA 41-5-331(2)(b)



1)PRESENCE OF A PARENT OR ADULT, 
CONTINUED

Does your jurisdiction require the presence of a parent or 
other adult/guardian?

What requests, if any, did the youth make to have a parent or 
adult present?

How did the police respond to that request?

What attempts were made to procure the presence of a 
parent or adult? Was there a parent or other adult present?



2)PURPOSE OF ADULT PRESENCE

***Generally, adult who is loyal to the youth and able to give 
the guidance necessary to make an informed decision re 
waiver.

Is there anything we know about that parent or adult that 
would put his/her interests in conflict with the youth?

Is the parent at risk of any criminal exposure?

Is the parent at risk of child welfare exposure?

Is there a relationship between the parent and the 
accuser that might compromise the parent’s loyalty to 
the child?



2)PURPOSE OF ADULT PRESENCE, 
CONTINUED

Is there a conflict for the parent?

Has the relationship between the parent and child 
deteriorated to the point that the parent might want the 
child out of the home?

Is the parent independent of law enforcement?

Any sign parent was under the influence of drugs or 
alcohol?



3)BEGINNING OF WARNINGS
Before Miranda warnings was the youth interviewed re personal history 

(see “Pre-existing conditions”)? What was asked?

How were the rights read? 

Start to finish? 

Pauses between each right?

Did the police use the standard Miranda questions or some simplified 
form?

**Concerns re simplified versions?**

Was the youth asked just once at the end if the youth was waiving or after 
each right was read?

Was there anything said by the police to induce or coerce the youth to 
waive?



3)BEGINNING OF WARNINGS, 
CONTINUED

Was there more than one officer present when the warning 
were read?

If so, do we know if the rights were worded to the 
effect of “Anything you say to me …”?

If so, there is an opportunity to argue that the youth 
thought the waiver applied to things he said to that 
officer only and not to things he said while both 
officers were present together.

Did the youth express ANY confusion as to the rights?



4)ROLE OF PARENT OR ADULT
Was everything done in a language the parent or adult was 
fluent in?

What do we know about the mental and physical state of the 
parent or adult present?

Be prepared to explore the adult’s capacity to knowingly, 
intelligently and voluntarily waive!!!

**If the adult‘s own capacity to waive is in doubt, how 
can they provide the youth with the assistance and advice 
they are presumed to be giving?! 



4)ROLE OF THE PARENT OR ADULT, 
CONTINUED

Did the parent or adult tell the youth to waive, and if so did 
he/she give any reasons?

Did the police do anything to directly influence the parent or 
adult to sway the youth to waive?

**Threats or promises?

Was the parent or adult asked to leave the room during the 
interrogation?

Did the parent or adult ask to be able to leave the room 
during the interrogation?



4)ROLE OF PARENT OR ADULT, 
CONTINUED 

Was the parent or adult present during all or part of the 
interrogation?

If the parent or adult asked to leave briefly, did the police 
offer to wait until the adult’s return or simply continue in the 
adult’s absence?

Did there ever come a time where the parent or adult left and 
tried to come back but was prevented/discouraged?

What did the youth say with regards to the parent or adult 
leaving the room? 

What did the police say to the youth with regards to the 
parent or adult leaving the room?



4)ROLE OF PARENT OR ADULT, 
CONTINUED

How did the parent or adult conduct themselves during the 
interrogation?

Did the parent or adult seem supportive of the youth?

***Relates back to parent acting in the child’s interests



5)WAIVER?

Did the either youth or adult ask for an attorney?

Did either express uncertainty or confusion?

Did parent/adult remain silent while the youth allegedly 
agreed to waive?

What was client’s and parent/adult’s understanding of what 
they were dooing? 

How did police respond? Refuse? Delay? Try to co-opt 
parent or other adult?



POLICE CONDUCT



1)POLICE PERSONALITIES

Find out about the general attitude and nature of the police 
involved.

***Threatening, cajoling, rationalizing, sympathizing, 
etc.

Who did most of the questioning and did they seem to take 
on “roles”?

Did they smoke or eat in the youth’s presence? 



2)POLICE POSITIONING

Were police in the room continuously or did they move in and 
out at all?

Find out about their positioning in the room in relation to the 
youth, especially with regards to being between the youth 
and the door to the room.

Did the police touch the youth in ANY WAY AT ALL?



3)POLICE METHODS

Temptation

What did the police tell the youth about the evidence they 
claimed to have?

Were representations re evidence made to the youth directly 
or in the abstract/theoretical?

Did the police comment on the strength of the case/evidence 
against the youth?

Did the police show the youth and parent or adult and 
evidence, like photos or reports? 



3)POLICE METHODS, CONTINUED

Did the police tell a story about what they thought occurred?

Did the police express empathy with the youth’s commission 
of the alleged crime?

Did the police say anything designed to minimize the youth’s 
culpability?

Did the police talk about how much better it would be for the 
youth if he/she talked, both in terms of what would happen to 
him/her and also in terms of how much better it would make 
the youth feel?

Did the police suggest they could relate to what might have 
motivated the youth to act the way the youth did? 



3)POLICE METHODS, CONTINUED 

Did the police suggest they could influence the outcome of 
the youth’s case if the youth cooperated?

Did the police talk about how the court would only help and 
treat the youth and not punish him/her?

Did they discuss the possible duration of questioning and 
delay getting to court?

Did the police provide the child with any false information to 
induce a waiver? 



Did the police ask leading questions?

Did the police direct the answers in any way?

Did the police reject any or all of what the youth said and 
insist it was not truthful?

Did they indicate whether anything the youth said was 
inconsistent with the evidence or what they claimed anyone 
else had said?

Were the police writing as the youth was speaking?

Did the youth write the statement or did the police write it for 
the youth and then have the youth sign it?

3)POLICE METHODS, CONTINUED



3)POLICE METHODS, CONTINUED

Was the statement read back to the youth after it was 
written?

Were changes made to any written statement? If so, what 
prompted the changes?

Was the statement signed by the youth? If not, why not?

Did the police in any way tell youth what would be good to 
write in the statement?

Did the police threaten the youth, coerce the youth, make 
promises to the youth or provide the youth with false 
information in an effort to induce the youth to say anything in 
particular?



4)YOUTH’S DENIALS

Did the youth flatly deny participation?

If the youth denied, did the police express disbelief?

Did the police interfere with any attempt by the youth to deny 
participation?

Did the police suggest they could “tell” that the youth was 
lying? 

In response to the youth’s denial, did the police continue to 
pressure the youth to change his/her story and tell the 
“truth”?



5)WAIVER WITHDRAWAL?

Did the youth ever ask that the questioning stop?

Did the youth ever indicate he/she did not want to answer 
any more questions?

Did the youth express fatigue, hunger, etc?

Did the youth decide he/she wanted a lawyer and say so to 
the police?

How was any request by the youth for relief responded to by 
the police?



6)MULTIPLE INTERROGATIONS

Was there more than one interrogation?

If yes, it is critical to find out the conditions of each 
interrogation and to determine the amount of time that 
passed between interrogations.

Did the players (particularly with regards to police or 
prosecutors, but parent or adult as well)change at all?

In any subsequent interrogation, was there ever any 
reference to one or more of the prior interrogations and what 
has already been said?

If so, by who and what was said? 



STATUTES TO CONSIDER

Parental notification

Presence of parent or guardian (or counsel)

*Conflicts?

Juvenile Room

Simplified Warnings

*Inherently paradoxical

Recording Requirements



My Favorite Case

State of New Mexico v. DeAngelo M., 360 P.3d 1151 (2015)

Miranda requires more than simple “yes” answers or a 
signed Miranda notification and consent form

Law Enforcement testimony re impressions of the subject 
child’s capacity are insufficient to overcome the presumption 
of inadmissibility

****There must be evidence from the recorded interview 
where the child has been given the opportunity to explain 
his/her actual comprehension and appreciation of each 
MIRANDA warning


