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 Special education students are disproportionately involved in 
the juvenile justice system.  

 In juvenile corrections institutions, the number of youth with 
special education needs is nearly four times the national 
average of all school-aged children identified as having a 
disability.

 This statistic is likely underreported as many students who 
enter the system have unidentified special education needs. 
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SPECIAL EDUCATION AND THE 
JUVENILE JUSTICE SYSTEM



Jim Comstock-Galagan, Esq., and Rhonda Brownstein, Esq., Stopping the Schoolhouse to Jailhouse Pipeline by Enforcing Federal 
Special Education Law, found in the Newsletter of the ABA Children’s Rights Litigation Committee, Winter 2007, Vol. 9, Issue 2: 
https://apps.americanbar.org/litigation/committees/newsletter_gratis/childrens_rights_litigation.pdf

 70% of chi ldren in the juvenile justice system have educational disabi l i t ies
 vast majority have an Emotional Disturbance (ED) and/or Specific Learning Disabilities

 Children with ED fai l  more courses,  earn lower grade point averages,  miss 
more days of school ,  and are retained more of ten than other students with 
disabi l i t ies

 Children with ED have the lowest graduation rates of al l  chi ldren with 
disabi l i t ies,  nationally,  only 35% graduate from high school (compared to 
76% for al l  students)

 Children with ED are three t imes more l ikely to be arrested before leaving 
school .   For chi ldren with ED who drop out of school,  73 percent are 
arrested within five years.

 Children with ED are 2x as l ikely to l ive in a correctional faci l i ty,  halfway 
house, drug treatment center,  or  "on the street" af ter leaving school,  when 
compared to students with other disabi l i t ies
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PERSPECTIVE



 According to a 2005 study, the percentage of youth in 
correctional facilities with identified special education needs 
varies from state to state, ranging from 9.1% to 77.5%, with 
the national median at 33%. 

 The study recognizes that there is an “under identification” of 
children in the juvenile system and that some jurisdictions did 
not consider mental health disorders or “social 
maladjustment” in their responses. This suggests that the 
percentage of incarcerated youth with special education 
needs is actually higher than the study reflects.

PERSPECTIVE

Source: See Mary Magee Quinn et al., Youth with Disabilities in Juvenile Corrections: 
A National Survey, 71 EXCEPTIONALCHILD. 339, 342 (2005)

4



SPECIAL EDUCATION
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All children with disabilities are entitled to 
a Free and Appropriate Education (FAPE) 

 Individuals with Disabilities Education Act (IDEA) 

 (20 U.S.C. Sec. 1400 et seq.; Regulations)
California Law: Education Code Sec. 56000 et seq.; 
Regulations
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FAPE



 Special Education (SPED) means specially designed instruction 
for the student at no cost to the parent

 SPED programs meet the unique needs of the student to obtain 
“some educational benefit.”
 Placement in Least Restrictive Environment (LRE) 
 Modifications
 Accommodations 
 Related Services

 Specific program is memorialized in a written document called 
an Individualized Education Plan (IEP)

 Binding contract between district and student
 Enforceable thru State Complaint or Due Process Hearing
 IEP must comply with state standards
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ENTITLEMENTS WITH FAPE



 Give school/district written notice requesting an assessment 
for services
 A. Notice should be given on behalf of the ed rights holder

 B. Include the following:
 1.   Ed rights holder’s authorization for release of information/records

 2.  Letter  requesting assessment signed by ed rights holder
 *include directions to communicate directly with the ed advocate/SW/atty

 3.   An appropriate address to send assessment plan or any educational documents

 C.    In notice,  outline specific reasons why an assessment is 
warranted. Be careful not to limit the testing/assessments. 

 D. Keep a copy of the letter AND record of date sent/received by 
school/district
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REQUESTING A SPECIAL EDUCATION 
ASSESSMENT



 Timeline
 Federal timeline:  
 The initial evaluation must be conducted within 60 days of receiving 

parental consent for the evaluation OR

 if the State has established a timeframe, then you must go by the state 
timelines

 Make sure you check your state regulations
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TIMELINE
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IEP MEETING 

The IEP Team determines if the student qualifies for SPED services by reviewing 
results of the assessments along with input from each team member.

* If applicable – see State regulations



 A child must be evaluated in all areas of suspected disability

 Generally at the very least psychological-educational assessment 
will  be conducted to determine student’s eligibility for SPED 
services

 Assessments may include the following:
 Academic Testing 
 Auditory Processing Testing 
 Visual Processing Testing 
 Visual-Motor Integration Testing
 Social-Emotional Functioning 
 Health Assessment

REQUIRED ASSESSMENTS
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Legal Standard:  The student must have a qualifying disabling 
condition and who, by reason thereof, needs special education 

and related services.
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SPED- ELIGIBILITY



 Intellectual disability

 a hearing impairment (including deafness) 

 a speech or language impairment

 a visual impairment (including blindness)

 a serious emotional disturbance 

 an orthopedic impairment

 autism

 traumatic brain injury

 an other health impairment

 a specific learning disability

 deaf-blindness

 Multiple disabilities
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ELIGIBILITY FOR SPECIAL EDUCATION 
SERVICES



 Specific Learning Disability (SLD)
 A disorder in one or more of the basic psychological processes 

involved in understanding or using written or spoken language.

 The disability may manifest itself in an imperfect ability to listen, 
speak, think, read, spell, write or do math.

 The student must have a discrepancy between intellectual ability and 
achievement in one or more academic areas.

 Other Health Impairment (OHI) 
 A chronic or acute health impairment where student is impaired in 

strength, vitality or alertness affecting his or her performance in 
school.  Ex. ADD/ADHD

ELIGIBILITY FOR SPECIAL EDUCATION 
SERVICES
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 Emotionally Disturbed (ED)
 An emotional disturbance which causes the student to exhibit one or 

more of the following characteristics over a long period of time and 
to a marked degree, which adversely affects academic performance.

1.    inability to learn that cannot be explained by intellectual, sensory or health factors

2.    inability to build or maintain satisfactory interpersonal relationships with peers and 
teachers

3.    inappropriate types of behavior or feelings under normal circumstances

4.    a general pervasive mood of unhappiness or depression

5.    a tendency to develop physical symptoms or fears associated with personal or school 
problems.   

 Does not apply to children who are “socially maladjusted.”

ELIGIBILITY FOR SPECIAL EDUCATION 
SERVICES
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 When a student’s behavior impedes his learning or that of 
others, the IEP team shall consider where appropriate, 
strategies and supports (including positive behavioral 
interventions) to address that behavior. 

 Behavior problems may be addressed with 
instructional/behavioral approaches 
 Where instructional/behavioral approaches prove to be ineffective
 behavior problems significantly interferes with the implementation of the 

goals/objectives of IEP
 behavior support exists but results in disciplinary actions
 suspensions, removal beyond 10 days, involuntary change of placements, 

expulsion

 request a Functional Behavior Assessment (FBA)*

ADDRESSING BEHAVIOR ISSUES IN AN 
IEP
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 Functional Behavior Assessment (FBA):  
 a process of collecting information to determine “why” the  problem 

behaviors occur and “what” intervention plan will best address those 
issues
 The theory behind FBAs is that behavior is not meaningless
 an intensive ecological analysis of the environment, structural settings, 

modalities used to teach, research with more specific sources and 
trained professionals to allow for a more proactive plan

 Positive Behavior interventions:
 address issues before problem behavior occurs
 determine the function of the behavior problem
 teach positive behavior skills 
 teach alternative positive behaviors that serve the same function so that 

problem behavior is no longer needed (replacement behaviors)

ADDRESSING BEHAVIOR ISSUES IN AN 
IEP
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Address behavior issues in IEP  (regardless of eligibility)
 Counseling with school psych
 Behavior goal
 Behavior Support Plan (BSP)
 Behavior Intervention Plan (BIP)

 Practice notes 
 when a disability is suspected and you believe FBA is necessary, 

request FBA when requesting assessment.  If student is disciplined 
re: behavior and there is a pending assessment, student will 
protected in discipline proceedings***
 be proactive and request an FBA the minute behavior becomes a 

concern
 Consider who should be included when implementing the plan.  Ex: 

Probation Officer

ADDRESSING BEHAVIOR ISSUES IN AN 
IEP
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 Eligibility - disability type

 Student's present levels of educational performance,  
measurable annual  goals, including benchmarks or short-
term, objectives which are derived from the student's current 
functioning

 Diploma vs. Certificate track

 Placement - Least Restricted Environment (LRE)

 Related services- any service necessary to help a student 
benefit from his/her special education program 
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IEP: WHAT’S INCLUDED



 Program Modifications - changes in curriculum and instruction done by 
special educators and specialists
 examples:

1.  Test items read aloud
2.  Use of scribe
3.  Use of calculator
4.  Special projects in l ieu of assignments

 Accommodations- done by general educators within a general 
education classroom
 examples:

1 .  Preferential seating
2.  Short breaks
3.  Extra t ime to complete assignments

 Extended School Year (ESY)- Summer school for qualifying SPED 
students. Goal:  to prevent regression and promote retention 
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IEP: WHAT’S INCLUDED



 LRE: Students with disabilities must be educated with non-
disabled students to the extent possible.

 Inclusion: Students with disabilities must be kept in general 
education classes to the extent possible.  ex: SPED for core 
subjects & Gen Ed for electives/PE 

 Note: LRE can be a frustrating standard when you are trying to 
advocate for enhanced services and the school uses LRE as a reason 
not to provide them.
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LEAST RESTRICTIVE ENVIRONMENT (LRE)



 General education
 Student receives assistance in the general education class

 Resource specialist program / Resource room 
 Student is pulled out of class for additional assistance 

 Special day class / Substantially separate
 Smaller classroom setting at comprehensive/traditional campus 

 Students may move class to class or may be self-contained

LRE – Placement types
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 Day School
 Public Day School – within the district
 Non-public Schools / Private Schools - Private school contracted by 

district
 All students have IEPs
 Disabilities cannot be addressed at comprehensive school
 Transportation provided

 Day Treatment
 Day program with enhanced mental health services

 Residential School 
 Most restrictive educational environment in and out of state.  Student 

both lives and attends school at the same placement.

LRE – Placement types
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 Related services are any supportive services required to 
assist a child with a disability to benefit from special 
education

RELATED SERVICES
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Related services are any supportive services required to assist a 
child with a disability to benefit from special education

 psychological counseling-
indv/group/parent
 health services
 day treatment services
 audiology services
 speech/language pathology
 therapeutic recreation
 interpreting services
 Rehabilitation
 physical & occupational 

therapy
 social skills group

 orientation & mobility 
services
 1:1 aide
 transportation
 adaptive PE
 behavioral coaching
 career coaching
 social worker services 
 nursing services
 assistive technology
 parent counseling/training
 use your imagination!!

RELATED SERVICES (RS)
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 Annual review: every year IEP must be updated

 Triennial review: every 3 years re-assessment for eligibility is 
required unless waived by education rights holder

 Ed rights holder/parent/ teacher requests a meeting to 
develop, review or revise IEP 

 Make sure you check your state regulations for additional 
guidance on required review
 Ex: 30 day review after placement change
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IEP REVIEW



504 PLANS
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 Even if a student doesn’t qualify for an IEP, they may be 
eligible to receive accommodations under Section 504 of the 
Rehabilitation Act of 1973

 The law requires school districts that receive federal funding 
to provide students with disabilities reasonable 
accommodations 
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504 PLAN



1)   Student must have a physical or mental impairment that impedes 
learning or participating in school programs or activities (i.e. mental or 
psychological disorder, ADHD, diabetes, cancer, severe asthma, seizure 
disorder, or learning disability).

2)   The student’s impairments affects a “major life activity” such as 
seeing, hearing, speaking, walking, thinking, caring for one’s self, and 
learning.

3)   The impairment must limit the student in a “substantial way.”
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ELIGIBILITY FOR 504 PLAN



MANIFESTATION 
DETERMINATION 

REVIEW
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 A manifestation determination review (‘MDR’ or 
‘manifestation’) is triggered when a school district is 
contemplating disciplinary action for a special education 
student that will result in a change of placement 

 Students in Special Education or on 504 plans can be 
disciplined the same as students in regular education for up 
to 10 school days

 Any discipline beyond 10 days is considered a removal or 
change of placement and triggers a manifestation.

MANIFESTATION DETERMINATION REVIEW
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 At a manifestation, the TEAM must answer two questions:

 Does the conduct have a direct and substantial relationship to the 
disability?

 Is the conduct a direct result of the district’s failure to implement 
the IEP?

THE QUESTIONS:
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 Student is subject to the same disciplinary requirements as 
non disabled students, and the district must provide services 
during any removal 
 20 U.S.C.§1415(k)(1)(C)

 The school can proceed with the disciplinary action

 HOWEVER, the school district is required to provide 
educational services for students with special needs.
 This is required even with students who have been expelled.

 The applies to students with IEPS

 This does not apply to student with 504 plans

OUTCOME: IF NO TO BOTH QUESTIONS
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 The school CANNOT proceed with disciplinary action

 The district must take immediate steps to remedy the 
deficiencies.
 Functional Behavioral Assessment
 Review and update if there is already one in place.

 Behavioral Intervention Plan
 Review and update if there is already one in place

OUTCOME: IF YES TO EITHER QUESTION
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 Regardless of the results of a manifestation, a school may 
remove a student for 45 school days and place them in an 
Interim Alternative Educational Setting  (IAES) if the conduct 
leading to the contemplated discipline involved

 Possession of a weapon,

 Possession of drugs, -or-

 Serious Bodily Injury

MANIFESTATION AND SPECIAL 
CIRCUMSTANCES
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 If a school district had “knowledge” that a student may have a 
disability before the conduct leading to the disciplinary 
exclusion occurred,  then a regular education student can 
assert special education protections.

 What is knowledge?
 The parent of the student expressed concern in writing

 The parent of the student, has requested an evaluation of the student

 A teacher or other school district personnel expressed concerns 
regarding the student directly to the director of special education or 
to other supervisory personnel.

PROTECTIONS FOR REGULAR EDUCATION 
STUDENTS
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SCHOOL BASED 
ADVOCACY
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 Your client!
 Think about the amount of time that your client spends in school

 You cannot represent your client effectively without knowing 
what is going on in school
 Probation is going to reach out to the school

 Child Protective Services is going to be involved with the school

WHERE DO I START?
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 Let the school know that you expect to be notified of any 
incidents
 Getting records is a great intro to your involvement
 Letting multiple people know is important – administration and special 

education 

 Tell your client to call you if there are any incidents
 Check in with your clients often enough to know how things are going in 

school

 Let the child protective services worker know that you expect to 
be notified

 Let the program staff where the child is staying know that you 
expect to be notified

STAY CONNECTED
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 Document any contact you have with the school!

 Put communication in writing
 Fax confirmation

 Get it signed and dated

 Ask your client’s family to document:
 Who did they speak to?

 When?

 What did they say?

 Or discuss a way to communicate

DOCUMENT! DOCUMENT! DOCUMENT!
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 Type of educational decisions for the education rights holders
 Which school to attend
 When to enroll 
 Whether to assess for special education
 Signing IEP documents
 Consent for services
 Attendance
 Response to disciplinary actions
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EDUCATION RIGHTS HOLDER



 Parents/guardians hold education rights vis a vis their child.  
These rights remain with the parent/guardian UNLESS the 
Court specifically limits the education rights of the 
parent/guardian. 

 If the Court limits the education rights of the 
parent/guardian, an educational representative must be 
appointed for the student. 
 Ex: When parents are not willing  or unable to participate in the 

academic affairs or if parent cannot be located.  

 If the student is receiving special education, the person 
appointed by the LEA is called an “educational surrogate” or 
“surrogate parent.”
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EDUCATION RIGHTS HOLDERS



 Identify who is the current Educational Rights Holder is 
 * IT IS BEST TO DO IDENTIFY EARLY!!*

 Consider whether the current Education Rights Holder is will ing 
and able to perform their duties

 if you represent parent and want them to have decision making rights, 
ADVOCATE for it! 

 if they are not willing, talk to minor about a surrogate (relative)

 If necessary, seek appointment of surrogate Education Rights 
Holder

 Explicitly document who Education Rights Holder is in court 
reports so there is a record.
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IDENTIFYING AND ENGAGING EDUCATION 
RIGHTS HOLDERS



 Obtain a SIGNED release from the Education Rights Holder

 Obtain Education Rights Holder’s signature for letter requesting 
assessment/IEP

 Obtain names of schools/ districts attended by student

 Order current/past school records to learn education history

 Send records request letters (w/release) to current/past schools 
and SPED district / central offices 
 request EARLY in case
 request even if there are no apparent red flags
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REQUESTING EDUCATION RECORDS



 Types of records to order: 
 Any and all education records including but not limited to the 

following:
 current and past psycho-educational assessments

 any and all IEP’

 Education-related mental health referrals, assessments & 
recommendations

 behavioral and disciplinary reports

 pupil logs and transcripts

 expulsion records

 any psychological reports in their cumulative file

REQUESTING EDUCATION RECORDS
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 Poor grades/ Drop in grades

 Poor attendance

 Multiple behavioral incidents

 Mental illnesses

 Delayed speech and language

 Cognitive delays

 Physical impairments

INDICATORS FOR SPECIAL EDUCATION 
SERVICES
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 Is this student in special education? 

 If so, is he/she receiving appropriate services? 

 Might the student benefit from additional services?

 If so, what might those services be? 

 If not, does the student have a 504 plan?

 Could the student potentially have a disability? 

 Would the student benefit from an assessment? 

 Who is making decisions about the student’s education? 

ASK YOURSELF…
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 What to Identify & discuss at an IEP meeting

 Is  the student progressing towards his goals?

 Are these goals appropriate for their  abi l i t ies?

 What are the current services and the frequency of these services?

 Does the student need addit ional/ dif ferent / new services to help them 
reach their  goals?  ex:  gender safe counselor,  more frequent or longer 
sessions,  special ists,  ESY

 Does the student need a change of placement to succeed? 

 Does the student have appropriate behavior?  I f  not,  does he need 
counsel ing to address his behavior problems?  Does he need addit ional 
suppor t to warrant an FBA?   Is  i t  necessary to develop a behavior 
goal/BSP/BIP? 

SPED/IEP ADVOCACY
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 Everyone may be on the same page!  Don’t assume that the 
school will refuse the services you are requesting

 If you worry its going to be ugly … starting a meeting with “We 
are all here because everyone wants what is best for Johnny”

 Sometimes using your lack of knowledge is helpful
 “I’m not an education attorney, but it seems to me that…”

 Often you will be the only person who knows the law in the room

 Talk to other attorneys in the area – Who are the people in the 
district that are helpful?”

SPECIAL ED. TEAM MEETINGS
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 Each attendee is an equal participant in the team 
meeting…BUT

 The meeting facilitator (a district employee) will be writing 
the plan

 “Team Decision” – may mean “what the school proposes” and 
then the parent has dispute resolution options

TEAM MEETINGS: DECISION MAKING
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SPECIAL EDUCATION 
AND 

JUVENILE DELINQUENCY 
PRACTICE



 (a) Rule of construction. Nothing in this part prohibits an 
agency from reporting a crime committed by a child with a 
disability to appropriate authorities or prevents State law 
enforcement and judicial authorities from exercising their 
responsibilities with regard to the application of Federal and 
State law to crimes committed by a child with a disability.
 IDEA regulation 34 CFR 300.535
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FILING CHARGES AND IDEA



 Juvenile justice system should not be used to circumvent the 
responsibilities of the school district

 The special education system is better equipped 

 Children should not be expected to be held to higher 
standards than what is in their IEP
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ADVOCACY: BROAD COURTROOM 
ARGUMENTS



 Dismissal of Status Offense Petition

 Conditions of release

 Conditions of probation

 Probation violations

 Disposition

 At any time to determine whether to request competency / 
criminal responsibility evaluation

 specific intent crimes
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WHEN TO ADVOCATE



 Look to specific language about the child’s abilities

 Look to description of incidents

 Look to intervention strategies

 Look for Behavior Intervention Plan / FBA

 Are the services and placement sufficient?

 School based charge – manifestation information?

 Is the student receiving all the services and in the correct 
placement?

 Was the plan followed?
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ADVOCACY: WHAT TO LOOK FOR



 If the delinquency case is based on school conduct that is 
determined to be a manifestation:

 Negotiate with the prosecutor to allow the school interventions to 
work before forcing the child into the system as a result of disability 
related conduct

 Ask the court to treat the school proceedings as a modified court 
diversion to address the individual needs of the child
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PRE-ADJUDICATION



 Favorable Witnesses- school psych, teachers, admin, aides, 
specialists (can also provide support letters and context for 
behaviors)

 Placements and Dispositions
 Examples of alternative dispositions:
 Probation w/services from the community vs. custody / group home

 Probation w/Residential School vs. custody / group home

 In-home on Probation with Day School

 Placement vs. Out-of-home Placement/Group Home

 Out-of-Home Placement with Day School vs. custody 
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SPECIAL EDUCATION AND DELINQUENCY 
PRACTICE



 Psycho-educational report provides invaluable information regarding 
the student's abil ity to process information in the classroom and in the 
community.   Daily l iving abil it ies wil l  be included as well .

 Legal Issues 
 Understanding of Miranda
 Sufficiency of Confessions
 Competency 
 negate ability to form intent

 Mitigation and Other Related Issues
 Ability to Read/Comprehend
 Leader vs. Follower
 Symptoms of mental health
 Poor behavior- result of frustration w/inability to succeed in school
 Schools failure to identify student w/SPED needs despite warnings
 Schools failure to provide services per existing IEP 
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SPECIAL EDUCATION AND DELINQUENCY 
PRACTICE



 If the behavior happened at school, cross examine school 
personnel to demonstrate:
 Child has a disability

 Child has an IEP and/or BIP

 IEP/BIP were not followed and/or

 Child could not form alleged mental state 

 If nothing else, use cross to bolster dispositional argument
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ADJUDICATORY HEARING STRATEGIES & 
ARGUMENTS



 Discuss the special education process with the juvenile 
probation officer and/or the judge:
 MDR finding (all parents will receive this in the form of a “Written 

Prior Notice”)
 Functional Behavioral Assessment (FBA)
 Behavior Intervention Plan (BIP)

 Goal is appropriate conditions of probation consistent with 
the child’s abilities
 Placement and services should be consistent with FBA and BIP
 Expectations should be consistent with FBA and BIP
 If BIP (or IEP) is inadequate, request that the court delay disposition 

to allow the family to pursue the special education administrative 
process (assuming the family desires to do so)
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DISPOSITION



 If violation is based on school disciplinary action:

 Request the court to schedule the violation hearing after the MDR

 If the IEP team finds a manifestation and ceases disciplinary action, 
argue that no violation occurred

61

VIOLATIONS OF CONDITIONAL RELEASE



 ADA applies to courtroom

 Investigation of the Massachusetts Department of Children and 
Families by the United States Departments of Justice and Health and 
Human Services Pursuant to the Americans with Disabilities Act and 
the Rehabilitation Act (DJ No. 204-36-216 and HHS No. 14-182176) 
 DCF removed the child from the care of her mother who had 

developmental disabilities without consideration of implementing 
appropriate family-based support services 

 Finding that DCF was wrong and is required to withdraw the petition to 
terminate Ms. Gordon’s parental rights (among other things)
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ADA IN THE COURTROOM



 Make sure your client can access the courtroom
 Assistance with testifying

 Assistance with comprehension

 Assistance with communication

 Use the IEP / 504 plan for guidance on what the child might 
need.  
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ADA IN THE COURTROOM



 What issues do you frequently see in SPED?

 What impact do they have on client dispositions? 

 Troubleshooting

 Key Contacts
 *SPED Case Managers, Content Specialists, SPED Ombudsman, 

Foster Youth Services, Resource Attorneys, Community Based 
Organizations, County Office of Ed, and Non-Profits
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QUESTIONS? DISCUSSION!



CONTACT INFO
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Semuteh Freeman
Education Attorney and Deputy Public Defender – San Francisco, CA
Ph: (415) 753-4441 ;  Fax: (415) 566-3030
semuteh.freeman@sfgov.org

Marlies Spanjaard
Director of Education Advocacy
The EdLaw Project – CLCM  / CPCS (YAD & CAFL) – Boston, MA
Ph: 617 910 5841; Fax: 617 988 8492
mspanjaard@publiccounsel.net

Teresa Eden Zabala
Deputy Public Defender/ Juvenile Resource Attorney – Los Angeles, CA
Ph: 323.226.8458 ;   Fax: 323.226.8553
tezabala@pubdef. lacounty.gov

CONTACT INFO
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